THE STATE OF SOUTH CAROLINA
In the Court of Appeals

RECEIVED)
APPEAL FROM AIKEN COUNTY

Court of Common Pleas JAN 22 2016

Doyet A. Early, 11, Circuit Court Judge SC CGUH': of Appeals

Appellate Case No. 2015-002417

In Re: The Estate of James Brown a/k/a James Joseph Brown
Tommie Rae Brown, Respondent,

V.

David C. Sojourner, Jr., in his capacity as Limited Special Administrator and Limited
Special Trustee, Deanna Brown-Thomas, Yamma Brown, Venisha Brown, Larry Brown,
Terry Brown, and Daryl Brown, Respondents below,

Of whom David C. Sojourner, Jr., in his capacity as Limited Special Administrator and
Limited Special Trustee, Deanna Brown-Thomas, Yamma Brown, Venisha Brown, Terry
Brown, Michael Deon Brown and Daryl Brown are the Appellants.

RETURN TO RESPONDENT’S MOTION TO DISMISS APPEAL

Appellant Terry Brown hereby 'responds to Respondent Tommie Rae Brown’s
Motion to Dismiss Appeal filed on January 12, 2016, by and through his undersigned
counsel, in accordance with SCACR 240(e). The appeal should continue with a briefing
schedule éet and Respondent’s Motion to Dismiss denied as the matter involves a final

adjudication of Respondent’s status as the wife and therefore an heir of the deceased




James J. Brown.

I. THE ORDER APPEALED BY APPELLANTS IS NOT AN ORDER
DENYING SUMMARY JUDGEMENT BUT INSTEAD ONE GRANTING
RESPONDENT SUMMARY JUDGMENT.

Respondent contends that the lower court decision was a denial of summary
judgment, but it was not. The lower court’s decision was a grant of summary judgment to
Respondent that she was the wife and therefore an heir of James J. Brown. The lower
court specifically granted Respondent’s Motion for Summary Judgment, in the order
which was filed on January 23, 2015 pursuant to Rule 56, SCRCP, on the sole issue of
the marital status of Tommie Rae Brown as the spouse of the decedent James J. Brown to
which Appellants filed Motions to Alter, Amend and Reconsider on February 2, 2015,
which were subsequently denied in an Order filed October 26, 2015 (“Orders”).
Appellants timely appealed these Orders.

It is undisputed that the Orders on appeal granted Respondent’s Motion for
Summary J udgmént. They declared Respondent to be the decedent’s surviving spouse
and therefore his heir. As sﬁch,_ the lower court reached a decision on the merits of
Respondent’s claim as the surviving spouse and heir of James J. Brown. Had such
decision not been reached, the Respondent’s entire remaining actions would be dismissed
as she would have no standing to pursue the same as she is not an heir. If this appeal
were dismissed, it could result in continued and protracted litigation that could place a
tremendous cost on the parties with unnecessary legal expenses with an individual who

ultimately would be ruled not to be an heir of the estate. Further, Respondent could use

- such Orders to improperly claim that she is the surviving spouse for the purpose of
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exercising federal copyright terminations of the decedent’s music empire in accordance

with federal copyright termination statutes as the surviving spouse. Based on the
foregoing, the ruling'of the lower court is a final determination on the merits.

The Orders are appealable pursuant to S.C. Code §14-3-330(1) as a final judgment
on the determination of whether Resg;ondent is the wife and heir of James J. Brown. The
Orders completely fix the rights of the parties related to this issue thereby making it final.

See Mid-State Distribs., Inc. v. Century Importers, Inc., 310 S.C. 330, 426 S.E.2d 777
(1993). At a minimum, the Orders are “intermediate judgments involving the merits”
which are immediately appealable. See Nauful v. Milligan, 258 S.C. 139, 143; 187
S.E.2d 511, 513 (1972). To “involve the merits” the order must “finally determine some
substantial matter forming the whole or a part of some cause of action or defense.” See
Jefferson v. Gene’s Used Cars, Inc., 295 S.C. 317, 318, 368 S.E.2d 456 (1988).
Determining that Respondent is an heir of the Estate of James J. Brown undoubtedly is
such an order thereby making it directly and immediately appealable.

Alternatively, the Orders could be construed to strike part of the pleadings in
accordance with S.C. Code §14-3-330(c)(2) (which Respondent is contending is the case
as 12(b)(6) motion), which would make the Orders directly and immediately appealable.
See Link v. School District of Pickens County, 302 S.C. 1, 393 S.E. 2d 176 (1990).
Further, the Orders on appeal, including review of the denial of summary judgment, are
directly and immediately appealable. See Briggs v. Richardson, 273 S.C. 376, 256 S.E.2d
544 (1979) (allowing for denial of summary judgment to be reviewed on appeal where the

grant of opposing parties summary judgment was appealable). Based on the foregoing,



this Court should immediately review and ultimately overturn the decision that
Respondent is the wife and heir of James J. Brown thereby granting Appellants summary
judgment on the matter.
II. THE GRANT OF SUMMARY JUDGMENT TO RESPONDENT IS NOT
JUST A GRANT OF STANDING BUT A FINAL ADJUDICATION ON
THE MERITS BECAUSE IT DETERMINES AN HEIR OF JAMES J.
BROWN’S ESTATE.
While it is trﬁe that the lower court’ s ruling would grant standiné to Respondent
so that she could continue her claims in the underlying action as an heir of James J.
Brown, it is more than a grant or determination of standing as she contends. It is an
adjudication of her as the surviving spouse and heir of James J Brown, which is a far
reaching legal determination on the merits. The most important and damaging of which
is determinin.g her to be an heir of James J. Brown’s Estate. Further, the idea that the
Court of Common Pleas (sitting in the shoes of the action removed from the Probate
Court) would not have jurisdiction to determine if someone was the surviving spouse for
purposes of rights in an estate (i.e. elective share and omitted spouse as have been filed in
this case) in accordance with S.C. Code Ann. §63-3-503(B) is unfounded. The Probate
Courts in the State of South Carolina have exclusive jurisdiction to 'deterrnine the heirs of
an estaté. See S.C. Code Ann. § 62-1-302 (a)(1). Whether someone is actually the
spouse and was validly married to a deceased individual is a proper action that should be
heard exclusively before Probate C.ourts in South Carolina when it is determinative of
that person as an heir. Respondent cites no law in support of her contention otherwise.

In fact, the rule of law as expressed by the South Carolina Supreme Court is exactly the



opposite of what Respondent contends. When the ultimate issue is heirship, the Probate
Court (not the Family Court as argued by Respondent) has exclusive jurisdiction over
determining marital rights. See Bell v. Progressive Direct Ins. Co., 407 S.C. 565, 757
S.E.2d 399 (2014); Thomas v. McGriff, 368 S.C. 485, 629 S.E.2d 359 (2006). As James
J. Brown is now deceased, the ultimate issue is heirship. Thereforp, the issue left to be
determined as it relates to Respondent is whether she is a pfoper heir of his estate as the
surviving spouse. The Court of Common Pleas, sitting in the shoes of Probate Court
through removal, has e;(clusive jurisdiction to review the issue of whether Respondent is
the surviving spouse for purposes of being an heir of the estate of James J. Brown. The
lower court has exercised this right and made an erroneous final determination that
Respondent is an heir of James J. Brown, which this Court needs to rectify. The
determination is not merely that Respondent has standing te pursue her actions as she
contends, but instead that she is an heir of James J. Brown. Therefor;:, this Court should
review the lower courts determination in accordance with S.C. Code Ann. §14-3-330 with
an eye towards ultimately reversing the lower court’s decision.
CONCLUSION
For the fofegoing reasons, Appellant Terry Brown respectfully requests that this

Court deny Respondent’s Motion to Dismiss and set a briefing schedule in this matter.




January 21, 2016

Respectfully submitted,

/ ohn A. Donsbach

S.C. Bar No. 69681

Donsbach & King, LL.C

P.O.Box 212139

Martinez, Georgia 30917

Telephone: (706) 650-8750
Facsimile: (706) 651-1399

Email: jdonsbach@donsbachking.com
Attorney for Appellant Terry Brown



Other counsel and parties of record:
Robert N. Rosen, Esq.

Corey T. L. Smith, Esq.

Rosen Law Firm, LLC

18 Broad Street, Suite 201
Charleston, SC 29401

Attorney for Tommie Rae Brown

John F. Beach, Esq.

Lyndey Ritz Zwingelberg, Esq.
Adams and Reese LLP

1501 Main Street, Fifth Floor
Columbia, SC 29201

Attorney for David C. Sojourner, Jr.,
Limited Special Administrator and
Limited Special Trustee

Louis Levenson, Esq.

Levenson & Associates

125 Broad Street, SW

Atlanta, GA 30303 .
Attorney for Deanna Brown Thomas,
Yamma Brown, Venisha Brown

and Larry Brown

Robert C. Byrd, Esq.

Parker, Poe, Adams & Bernstein LLP
200 Meeting Street, Suite 301
Charleston, SC 29401

Attorney for Deanna Brown-Thomas,
Dr. Yamma Brown, and Venisha Brown

Arnold S. Goodstein, Esq.

P.O. Box 2350208 Sumter Avenue
Summerville, SC 29484-2350
Attorney for Tommie Rae Brown

Matthew D. Bodman, Esq.

Matt Bodman, P.A.

1500 Calhoun Street

Columbia, SC 29201

Attorney for Larry Brown, Daryl Brown
and Michael Deon Brown



David B. Bell, Esq.

Law Offices of David B. Bell

619 Greene Street

Augusta, GA 30903-1011

Attorney for Daryl Brown, Michael Deon Brown
and Lisa Sims

William J. Barr, Esq.

108 N. Academy St.

Kingstree, SC 29556

Attorney for Tonya Brown a/k/a

Sarah LaTonya Brown-Fegan, Jeanette Mitchell
and Ciara Petitt and Cheraquarius Williams for
LaRhonda Petitt

Vera Gilford, Esq.

P.O. Box 12553

Miami, FL. 33101

Attorney for Tonya Brown a/k/a

Sarah LaTonya Brown-Fegan, Jeanette Mitchell
and Ciara Petitt and Cheraquarius Williams for
LaRhonda Petitt

J. David Black, Esq.

Nexsen Pruet, LLC

P.O. Drawer 2426

Columbia, SC 29201

Attorney for Russell Bauknight

C. Havird Jones, Jr., Esq.

Office of the SC Attorney General
P.O. Box 11549 ,
Columbia, SC 29211-1549

James Mixon Griffin, Esq.
Lewis, Babcock & Griffin, LLLP
P.O. Box 11208

Columbia, SC 29211

S. Alan Medlin, Esq.

1713 Phelps Street

Columbia, SC 29205

Attorney for Tommie Rae Brown




T. Heyward Carter, Jr., Esq.

Evans, Carter, Kunes & Bennett, PA
115 Church Street

P.O. Box 369

Charleston, SC 29401

Attorney for Tommie Rae Brown

David L. Michel, Esq.

15 State Street

Charleston, SC 29401

Attorney for Tommie Rae Brown

Itriss J. Jenkins, Esq.

Itriss J. Jenkins, LLC

215 E. Bay St., Suite 203

Charleston, SC 29401

Attorney for Respondents Tonya Brown a/k/a
Sarah LaTonya Brown-Fegan, Jeanette Mitchell
and Ciara Petitt and Cheraquarius Williams for
LaRhonda Petitt '

A. Peter Shahid, Jr., Esq.
Shahid Law Office, LLC

89 Broad Street

Charleston, SC 29401
Attorney for Guardian ad Litem
Stephen M. Slotchiver
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In the Court of Appeals
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APPEAL FROM AIKEN COUNTY
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Appellate Case No. 2015-002417

In Re: The Estate of James Brown a/k/a James Joseph Brown

Tommie Rae Brown, Respondent,

V.

David C. Sojourner, Jr., in his capacity as Limited Special Administrator and Limited
Special Trustee, Deanna Brown-Thomas, Yamma Brown, Venisha Brown, Larry Brown,
Terry Brown, and Daryl Brown, Respondents below,

Of whom David C. Sojourner, Jr., in his capacity as Limited Special Administrator and

Limited Special Trustee, Deanna Brown-Thomas, Yamma Brown, Venisha Brown, Terry
Brown, Michael Deon Brown and Daryl Brown are the Appellants.

PROOF OF SERVICE

The undersigned hereby certifies that on January 21, 2016, he has caused a copy
of the Return to Respondent’s Motion to Dismiss Appeal addressed as follows:

Robert N. Rosen, Esq.
Corey T. L. Smith, Esq.
Erin C. Casey, Esq.
Rosen Law Firm, LLC

18 Broad Street, Suite 201
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Charleston, SC 29401
Attorney for Tommie Rae Brown

John F. Beach, Esq.

Lyndey Ritz Zwingelberg, Esq.
Adams and Reese LLP

1501 Main Street, Fifth Floor
Columbia, SC 29201

Attorney for David C. Sojourner, Jr.,
Limited Special Administrator and
Limited Special Trustee

Louis Levenson, Esq.
Levenson & Associates
125 Broad Street, SW
Atlanta, GA 30303
Attorney for Larry Brown

Robert C. Byrd, Esq.

Parker, Poe, Adams & Bernstein LLP
200 Meeting Street, Suite 301
Charleston, SC 29401 -

Attorney for Deanna Brown-Thomas,
Yamma Brown, and Venisha Brown

Arnold S. Goodstein, Esq.

208 Sumter Avenue
Summerville, SC 29484-2350 .
Attorney for Tommie Rae Brown

Matthew D. Bodman, Esq.

Matt Bodman, P.A.

1500 Calboun Street

Columbia, SC 29201

Attorney for Daryl Brown,

Michael Deon Brown and Lisa Sims
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David B. Bell, Esq.

Law Offices of David B. Bell

619 Greene Street

Augusta, GA 30903-1011 .

Attorney for Daryl Brown, Michael Deon Brown
and Lisa Sims

William J. Barr, Esq.

108 N. Academy St.

Kingstree, SC 29556

Attorney for Tonya Brown a/k/a

Sarah LaTonya Brown-Fegan, Jeanette Mitchell
and Ciara Petitt and Cheraquarius Williams for
LaRhonda Petitt

Vera Gilford, Esq.

P.O. Box 12553

Miami, FL. 33101

Attorney for Tonya Brown a/k/a

Sarah LaTonya Brown-Fegan, Jeanette Mitchell
and Ciara Petitt and Cheraquarius Williams for
LaRhonda Petitt

J. David Black, Esq.

Nexsen Pruet, LLC

P.O. Drawer 2426

Columbia, SC 29201

Attorney for Russell Bauknight

C. Havird Jones, Jr., Esq.

Office of the SC Attorney General
P.O. Box 11549

Columbia, SC 29211-1549

James Mixon Griffin, Esq.
Lewis, Babcock & Griffin, LLP

- P.O. Box 11208

Columbia, SC 29211

S. Alan Medlin, Esq.

1713 Phelps Street

Columbia, SC 29205

Attorney for Tommie Rae Brown ™
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T. Heyward Carter, Jr., Esq.

"Evans, Carter, Kunes & Bennett, PA

115 Church Street

P.O. Box 369

Charleston, SC 29401
Attorney for Tommie Rae Brown
David L. Michel, Esq.

15 State Street

Charleston, SC 29401

Attorney for Tommie Rae Brown

Itriss J. Jenkins, Esq.

Itriss J. Jenkins, LLC
215 E. Bay St., Suite 203
Charleston, SC 29401

Attorney for Respondents Tonya Brown a/k/a
Sarah LaTonya Brown-Fegan, J eanette Mitchell
and Ciara Petitt and Cheraquarius Williams for

LaRhonda Petitt

- A. Peter Shahid, Jr., Esq.

Shahid Law Office, LLC

89 Broad Street

Charleston, SC 29401
Attorney for Guardian ad Litem
Stephen M. Slotchiver

N

John A. Donsb

S.C. Bar No. 69681

Donsbach & King, LLC

P.0. Box 212139

Martinez, Georgia 30917

Telephone: (706) 650-8750

Facsimile: (706) 651-1399

Email: jdonsbach@donsbachking.com
Attorney for Appellant Terry Brown
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DONSBACH & KING, LLC

ATTORNEYS AT LAW
Street Address: - Mailing Address:
John A. Donsbach (AL, GA, SC)
J. Brian King (DC, GA, SC) 504 Blackburn Drive : P.O. Box 212139 _
Judith M. Becker (GA) Augusta, GA 30907 Martinez, GA 30917-2139
Of Counsel: Telephone (706) 650-8750
David K. Anderson, P.C. (GA) www.donsbachking.com

January 21, 2016

RECEIVED)

VIA UPS OVERNIGHT JAN 22 2016
The Honorable Jenny Abbott Kitchings
Clerk of Court , SC Court of Appea!s

South Carolina Court of Appeals
1220 Senate Street
Columbia, SC 29201

Re: Estate of James Brown a/k/a James Joseph Brown
Tommie Rae Brown, Respondent v. David C. Sojourner, Jr., et al.
Appellate Case No. 2015-002417
Civil Action No. 2013-CP-02-2849 and 2013-CP-02-2850

C/M No.: 2497/1

Dear Ms. Kitchings:

Enclosed please find an original and seven (7) copies of Return to Respondent’s Motion
to Dismiss Appeal and the accompanying Proof of Service in the above-referenced case. Please
file the original and six copies and return one copy to me in the enclosed self-addressed, stamped

envelope. If you have any questions, please feel free to contact me. Thank you.

Sincerely,

John A. Donsbach

JAD/mks
Enclosures



CC:

Robert N. Rosen, Esq. (w/ encl.)
Corey T. L. Smith, Esq. (w/ encl.)
Erin C. Casey, Esq. (w/ encl.)

John F. Beach, Esq. (w/ encl.)
Lyndey Ritz Zwingelberg, Esq. (w/ encl.)
Louis Levenson, Esq. (w/ encl.)
Robert C. Byrd, Esq. (w/ encl.)
Amold S. Goodstein, Esq. (w/ encl.)
David B. Bell, Esq. (w/ encl.)
William J. Barr, Esq. (w/ encl.)

Vera Gilford, Esq. (w/ encl.)

J. David Black, Esq. (w/ encl.)

C. Havird Jones, Jr., Esq. (w/ encl.)
James M. Griffin, Esq. (w/ encl.)

S. Alan Medlin, Esq. (w/ encl.)

T. Heyward Carter, Jr., Esq. (w/ encl.)
David L. Michel, Esq. (w/ encl.)
Matthew D. Bodman, Esq. (w/ encl.)
Itriss J. Jenkins, Esq. (w/ encl.)

A. Peter Shahid, Jr., Esq. (w/ encl.)
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