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STATEMENT OF ISSUE ON APPEAL
' '__lWhethéf the trial _cou’ft erred in adrnitﬁng evidence of appellént’s prior convictions
. andvfailing to balance whether the }convictions’ probative value outweighed their prejudicial

effect? -



STATEMENT OF THE CASE

On July 19, 2012 a Cherokee County grand jury indicted appellant for murder and a

| related weapons charge. R 339. On July 16, 2013, appellant was tried before the

' Honorable J Derham Cole and a Jury R 1. Barry J. Barnette represented the State. R. 1.

/
Shawn M. Campbell represented appellant R. 1. The jury convicted appellant. R. 332, 11. 1

- 6,:‘ Judge Cole sentenced appellant to life imprisonment for murder and vacated the

* weapons eonyietion. R.336,1.10-337,1. 3. This appeal follows.



ARGUMENT

The trial court erred in admitting evidence of appellant’s prior convictions and

failing to balance whether the convictions’ probative value outweighed their prejudicial

effect.

" Relevant Facts

Credibility was the key issue in this self-defense case. Appellant Prince Devan
Snipes (“Snipes”) téstiﬁed in his own defense. Snipes lived with his girlfriend, Nikita
Hardy (“Hardy™). R. 21 1, 1. 16 — 18. Hardy’s three sons also lived with them. R. 211, 1L
- 16 — 18. One of Hardy’s t.hreAe‘sons was named DH and his father was the decedenf, Debris
“Breezy” Houey. R.211,11. 16 - 18. R. 212, .1~ 4.‘ Hardy testified that she did not haye
a good relationship with Breezy because he wds “craéy” and did “crazy stuff.” R.247,11. 6
— 13. Breezy would visit DH “[E]very now and again.” R.247,11. 6 — 16.
~ DH was epileptic. R. 248, 1. 23 — 249, 1. 3; After DH’s 'second seizure, Harciy
called DH’s grandmother to inform her about the seizures. R. 249, 1. 4 —13. Breezy
formed the mistaken belief that the seizures were the result of Snipes mistreating DH. R.
248, 11. 12 — 249, 1. 13. Breezy called Hardy’s house in July 20 10 fo threaten Snipes. R.
248,11. 12 - 16. R. 250, 11. 6 — 16. Breezy told Snipes “they could handle it like regular
people handle it like gahgsters, or something to that.” R 250, 1. 13 — 16. Breezy said
“that he h;d a problem” and told Snipes “if you mistreated my son, I will come to your
house and we are going — I will géngstered and we was gping to bring it to your fr(;nt
door.” R. 212, 1l. 16 — 213, 1. 5. Snipes .was afraifi. and concerned for the safety of his
family. R. 213, 1l. 6 — 16. Hardy told Breezy not to call the hous¢ ény more. R. 250, 11.

13 - 16.



| Two or three‘weeks after this 'threat, Hardy ran irlto Breezy at a' store. R. 250, 1.

: 1-7"— 251, 1. 8. Hardy was in Snipes"car. R. 250, 1. 24 — 251, 1. 8. Breezy came over to
the car arrd.toid Hardy, ““[T]ell your boyfriend I’m still going to get him.”” R. 250, 1. 25
o 251, 1. 8. ‘Breezy tried to kick.vSnipes’ car. R. 250, 1. 24 - 251, 1. 8. Hardy told him to

- stop' arrd_le_ft.v R. 2»50, 125~ 251,' . 8. Hardy told Snipes about the threat. R.251, IL. 9

| On another occasmn Breezy approached Hardy ata gas station. R. 252 .12 -
21 Hardy was w1th Smpes daughter R. 252, 1. 12 —-21.. Breezy said, ‘“[W]here is
your boyfrle_nd? Tell hlm I’'m still going to kick his [ .I’” when Hardy told him he
- needed"‘_to Ago_on.’; R. .252,»11. 16 — 21. ‘Subsequently, Breezy’s mother called Hardy’s
.. house.'..R.. 25é, -l. 2'4 - ‘253,: 1. 16; Breezy’s mother related a threat from Breezy: “she
cahed_ the house and I: arlswered 'the-phone and she said ‘girl, I had to stop Breezy from

corr’lingv to your house killing up e_verybody. If it wasn’t for BB being in there, he would.
.’ have been dowrl -there..-”' R. .2V53 11 10 — 16. Hardy told Snipes about both of these
vthreats R 252 1.22-23. R. 253 11 17 — 18. Hardy was scared “because he had done
o '1t before 4 R 253 11 23 - 24 She described Snipes as also berng afrard and-that he

| _purchasedagun because of Breezy sthreats R. 253, 1. 25 254, 1. 10. |

Hardy s son DM testrﬁed for the defense. On the day of the shooting, DM was
walking back to hlS house from his car when Breezy called his name and told him to
“come here.’é R 197, H', 10 —'16., Breezy asked DM, “is Prince still in there talkihg that
- big boy tark?” R. 197, 1. 18 — 19. Breezy told DM-,‘“well, don’t play with me, man.

Your rnomrna ain’t here to save him this time.” R. 197, II. 21 — 22. When DM asked



. Breezy what he meant, Breezy told him, “either you go in there and get him or 'm going
inmysel£” R.197,1.23-25. |
o DM went inside and toldVSnipes that someone outside wanted to talk to ’him. R.‘
., 198, 1'1..A3 —8 DM described Breezy as having “a crazy lhookAin his eye.” R. 198,11. 12 -
15. DM ',tried'to.stop Snipes fromb going outside. R. 203, 1. 1 — 4. Breezy had one of his
= hands 1n his pants. R. 264, 1. 12— 14. After Snipes went outside, DM heard gunshots. r.
: 2014'1,;1. 19_— 285, 1. 6 DM did not see the shooting. R. 205, 1l. 7—10. Snipes left in his
car. R206115—11 ‘ | | |
Snrpes testlfied that DM told h1m that Breezy was outside and that if Snipes did
. not go outsrde Breezy was gomg to enter the house. R. 216, 11. 12 - 19. Smpes looked
out the w1ndow and saw Breezy in the back yard. R.217,11.7-9. Breezy was smoking
a ciigarette"and had his hand in his pants. R. 217,11. 10 — 12. Snipes was afraid because
Breezy had previously threatened to come to his house and attack him. R.217,1. 17 - 24.
Snipes took a gun from under his bed and went outsrde “because I didn’t want him
'comlng in the house in puttlng my life and kids life in danger ” R.218,1l.2 - 18.
Snlpes was carrylng his gun down by ‘his side and not pointed at Breezy. R. 219,
11. 2 - 12. Breezy told him that Hardy “is not here to save you now.” R.219, 1. 22 - 23.
g Snlpes sald “I know you didn’t bring this to my street. I know you didn’t come to my
| home ” R 219 1. 24 - 220 I. 1. Breezy then pulled a gun out of his walstband R. 220,
'll 9 - 11 Smpes started shootlng R 220, 11. 9 — 11. Breezy fell but was still moving
and was near hls gun, 'so Snipes approached him and ﬁred “one last round ” R. 220 1. 16

—24. R. 235 1L. 14 23. Snrpes went in the house, dropped his gun on the ﬂoor grabbed



. his keys and left. R 236 11. 20 - 23 Breezy died from “at least seven” gunshot wounds
includmg a close range shot to the head. R. 153,11 16 —23. R. 155, 11. 2 —23.
| | ',Breezy s mother,A grandmother, and a close family friend testified for the State.
' Their :ac.c"ounts of the shooting ‘differed from the defendant’s testimony. In their versions,
: ,l Breezy was helpmg them move furmture R.70,1.24-171, 1.3. R 81 1.13-15. R. 99.
ll 6 - 100 1 2 Breezy ] mother did not see the shooting, but heard gunshots. R. 72, 1.
20 - 73, I. 7. .She saw Smpes w1th a gun and said he almost ran her off the road as he
drove away from the scene R. 72 1. 20 - 73 1. 7. Breezy’s grandmother saw H.ardy’s
“oldest boy call out and then speak with Breezy. R. 82, 1. 19 — 83, 1. 6. Breezy’s
ivgrandmother s friend Dorothy Boyd (“Boyd”) told her, “look at that boy shooting that
' boy,” and when she turned around, she saw Snrpes shooting Breezy. R. 84, 11. 15 — 23.»
. She got.out of the truck and asked Snipes why he shot Breezy and claimed that Snipes
Said -“.‘Breezy come to me. I didn’t go to him.” R. 86, 11. 4 — 6. Boyd said Breezy started
runmng when he saw Snipes with a gun and Smpes started shootmg R. 101, 1L 5 -17.
Both the grandmother and Boyd describe Snipes’ firing a shot into Breezy’s head after
Breezy was laying on the ground R. 84 1. 15 - 23 R. 102 1.2-6. |
All three of the State s w1tnesses denied Breezy had a gun that day. R. 76,1l. 1 -
6. R 87,11 15 - 207 R. 102, 1. 12 — 15. No gun was found at the scene. R. 132, 1. 4 -
5. Th_e poiice, admitted that there was a “large crowd” present at the scene. R. 133, 1. 25
13419,
BiscuSSion
After Jury selectlon the defense moved to prevent the State from questioning Smpes

about hlS crimmal record R 49, 1. 6 — 9. In response, the trial judge asked the solicitor,




o “have you got some 609 conv1ct10ns you want to offer?” R. 49 II. 10 - 11. The s011c1tor

stated that he mtended to introduce two North Carohna convictions from 2007. R.. 49, 1. 12
- 50,' L 5. The ccnvictions were for “assault with ‘a deadly weapon causing serious 1nJur_y
| and dischargeOf‘a weapon into occupied property.” R. 49, 1l. 13 — 19. The solicitor
o ,'de‘scrihed‘ them hoth as felonies. R. 49; 11. 13 ~19. The defense argued that the offenses did
" not “go to the Verac1ty ‘and truthfulness” of Smpes and that they should be excluded The
' defense also argued that because of the similarity of the convictions to the charged crime,

“we beheve that 1t is more prejudicial for that to be entered into evidence than probatlve '

R 50 .7 - 13 The trial judge stated he would rule on their admissibility pr10r to the

| vdefendant’stestuncny, but prohibited the State from mentioning the convictions until that
time. R.50;1L 18- 20.

.‘ Pﬁcr to the defendant testifying, the trial judge met with the attorneyé in chambers;
R. 210, 1. 21 - 211, 1 4. Near the end of defense counsel’s direct. examination, Snipes’
attorney asked Smpes whether he was a conv1cted felon and whether that played a role in
why he ﬂed the scene. R. 225 .13 - 19 The solicitor objected and the court held a benchi
conference R. 225 Il 20 — - 25. The defense asked no further questions regarding the
felenies R 226 1.2 -227, 1 21 On cross-exam1nat10n the solicitor’s first questions were
whether Smpes had been conv1cted of “two felomes ” R. 227 l. 23 — 228 LS. Snipes
, | admltted that he had. R. 228 1.3 - 7

The trial court' erred in allowing 'Snipes’ convictions to be discussed before the jury.
Si_nce' Snipes’”convictions were 'less than ten years old, Rule 609(a)(1) applies. R,ule

609'(‘a)(1),' SCRE. _Thié rule provides that “evidence that an accused has been convicted of



sucha crime shall be admitted if the court determines that the probative value of admitting
B this evidence outvveighs its prejudicial effect to the accused.” Rule 609(a)(1), SCRE.
N :Even thougha convic_ti_on is less than ten years old, its admrssibility is not automatic.

“The party attempting to introduce the prior conviction for impeachment purposes has the

initial burden: of,,establishing the ‘basis for its admission.” State v. Scriven, 339 S.C. 333,

| 340, 529 SE2d 71, 74 (Ct. App. 2000). | “Furthermore, the rule requires the trial judge to

g balance the probative value of the evidence for impeachment purposes against the prejudice
_ _to the accused Id at 340, 529 S.E. 2d at75. A tr1a1 court should “articulate its ruling and
- the ba515 for it, thereby clearly and easrly mformrng the appellate courts that a meaningful
| balancmg of the probatlve value and the preJudlclal effect has taken place as required by

) Rule 609(a)(1) ? Id at 342 529 S. E. 2d at 75-76. See also State v. Colf, 337 S.C. 622, 525 '

S E.2d 246 (2000) (artlculatrng ﬁve factors to -consider when balancmg probity versus .
preJud1ce regardmg an accused’s conv1ct10ns)

In _Sci/gn', the trlal_‘ judge did not engage “in any meaningtul analysis of the relevant
_ :factors.”v-r & at 342, 529 S.E.2d at 76. This Court reversed and remanded for the trial
Judge to‘ consider the prejudice to the defendant. The same problem exists in this case.
The trial judge_ dfailedto consider the @_l_f factors on the record. The defense attorney

was entitled to take the sting out of the convictions by mentioning thern “on direct

- examination_. State v. Broadnas, 401 S.C. 238, 736 S.E.2d 688 (Ct. App. 2013). The
. nrejudrce to 'thevdefendant vvas great because this case essentially boiled ‘dovvn to a
_swearing rnatch.f ; The jury had tol believe Snipes’ testimonv or the State’s witnesses.
‘ Smce Smpes cred1b111ty was the key issue, the preJudlce flowing from the j Jury hearing

il

about these conv1ct10ns was great and allowing the1r adm1ss1on was error.

10



- CONCLUSION
~For theforégoihg reésoné, appellant’s convictions should be reversed and this case
| - remanded. .

‘Respectfully submitted,

David Alexander-
Appellate Defefider

ATTORNEY FOR APPELLANT

This. 14th day of january,-2015. :
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