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Here comes nows Appelate Liho file this Brief in Support of Deputy Chief
Appellote Defender WANDRH. CARTER and motion pursuant to RULE 221 (6)
of the fallowdina’(s) 1

FTRCT(S)

Appellant thristopher Termaine Hicks was Convicted to 1o veows attrial
before I. Micheal Baxley s Lohich Lias held on Tebuawy 275 2014 » in Darlington

County on Tndictments number 2012 -GS 1~ 1304 Tor Pessession Luith inteat



to distribute Mariinanc s 1305 Possession with ‘mtent to dusé?(\‘f‘ﬁﬁé cr:'c\c cotoine .

The Stute put upa mmums‘mn{on‘c\ul evidence case Q&D\ﬂ&t Appellant s the State
‘Ycu\ed to prove *chut Rppellant Lsas in actual or constructive Pcssesssmn ef the
druas found atthe scene: ‘Thereﬁ:re Assumina all the facts to be true s Lihich the
evidence tends to estoblishina they may yet be accsunted for upen any nypothesis |
Which does net include st of fAppetlant . 'TBe.n the prest fails s the reasen for
this 13 that all presumptions of law ‘mdependeni of evidence ave \nbo\}of ot
nnocence . ind eNery persoenis Presumed o be mnacent until heis pmven sty .
The Rule reeuirina estc;bhshmg of auiit of cmm\no\ charae by proct beyond

reasonaible deubt is accepted in common lars Aurisdiction as meoasuve oFf

persuasion by wihich prosecution must cenvince trier of all essential elements of

aurlt,

The Rppellant dreve his vehicle into the d’r\\leum/ of a stronger residence and

the centents of that residential homec‘pmer trash con belona not te appellant
but rother o the homeavaner oﬁd the cccupants wihoe Hived wiith the Homeouiner:
AppRllemt vias inthe \Jicinit\/'cs{? a third p'cmt"s trashcan in a yard Lihere he LiaS
nct been invited and for those reasens the state csserted ok ﬂppel lant put druas

N the Homeowaner trosh can .
On Aanuary the ™, 2012 resuitina from a toadblecK thet Appellant 1ias crrested
ot ‘chein{erse::’cicﬂ of Niah Mitl Read ond Pc-\;.c\tc House Rocd in Darlinaton County .
I. The grestion 155 did \aw en?orcément exhibited o muen discretion in
inittiatina this thec\ipc»‘ﬁt ?
2.Did the 'ﬁ:oté Shoud this Roadblock Lias censtitutionaml .

Rppetlant soud Lot he thouaht Lias a Readbhicek there Lias no liahtina ot the
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Qupreme Cowrt of the United states cose s Michigonnéporbnent af state
Potice V. Sitz » sets forth resuirements that &e Supreme Caurt deems
necessary for o Readblock o be vipheld as constitutional. That the
locetion Selection be supported by empirical deta s theit Supervisars
- are'en scene. And do as Hﬂe\{ ave supposed to do. The safety s of
paramount Concern 5 that pubiieity s that the RoadblacK is publicized §
record \4eepia%g S thet records ave Kept properly af the time duretion
ond the \enath of Hime of deivers are detained s and this 19 dene on
nen-rondem bosis pursuant to the United States Constitution andthe
" South Covoline Constitution this RoadblocK wes illeaal and unconstitutional
Corporal Chum Lui 5 of the Dorlinaton County Sheriff’s office wias
ussianed as the DUT officer for the de\zomtmeﬁt and Lias in chavae of all
the Check points inthe (Z@Lm\:;/. bWhich entdtls corporal Chun Lui o
‘Qecide \occdions ond the personnel that Ll be. LuerKina these cheéKpoi nts.
The operational Sobriety checKpoint Plan fhc\t the state submitted inte evidence
wias for Aune 275 2012 . Appellant Lias’t arvested on Aune 271, ZbI'Z ont
on Aor;ucx\r'v ™5 2012 T Pa . T line 15-25 5 Pa % line -6 - Pa 9 line 23 and
Pato tine 1= 1L, | o
Corparal Chun Lui submitted documentation o .Am\'e 27N s 2012 10 feference
tothe date of dorusrd (6P 2612 Lahere Appellcnt Lius unrecsonable seized
bV stficers wpen couth or affiemetion falsfied documents of the Stedement
Liithin the LAQNOW& using perauved testimony s and folse slleastton’s) -
o obtain o Lsavrents and lodae drue _churczseso%umst prendnt.

Rppellant Lios never stoped ot the wntersection of Hish Hill Road and
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—he wndictment pursont tothe south Caroline code of e d
section HH~53-370. Profibited acts o spenalies .

Ldhich stoteia it partinet pact © . (o) ‘r:xcépt s authorized as
authorized by this arbicle & shall be Uﬂ\dugwcu\ for ony persen <
(2) Te crect » disteibute s disper‘fse »deliver s of purchase s> of ands
abets attempt or'r:onspire‘tc cveate > distribute > dispense.s delivers
oF PUFENGS > of PoSSesS Lith inkent o disthibute » di%”pehse s
deliver s of purchazes o ciount\/ncei’t substonce |
(B) A persen Lihoviclates subsection (o) \Jith respect to 't

() T for a secend affense ror i? s inthe cose of afirst offense

Niolation of ony provision of Hils suwsection s the offender
previously has been convicted of the United Stotes ot of anv States

tectitory s of d\str\ct relc\tmgtc norcotic drue&% > Mavri Avcanca etc ]

The Appeliont shoud the ?@ct’cs) that s |, The state chavae the ﬂppechmt

Ldith the charae o second offense of 5 Possess Luith intentte dictelbute”

the Stote did net shoud thet the Rppellent huve ever been chovrse LiH
aficst offense as accordinaly to the statutncu provisienof lad.
The Rule that pencl lawss are to be constiued Strictlva . .o 1o founded

onthe Plonn \)rincio\e that the peraer o@ punishmenk is vested in the.

teaisiature not the Court’csd ranich is o define o crime and orc\oun

F's punishment.
ﬂppeuant never hod cny druas inis Possession nor did Appellont
cttempt or \nte\r\d\@d to mamﬁactuwe ’ d\st\ lbu’t& » dispense > delivers

purchase o aid c.het ) O COHS'PW‘Q o TRQﬂU‘\'C\CJ:u\S‘e 3 dnst\nbutea d»’sperbe



deliver 5 or purc\m:\se & ccun‘cwce\t substance .

Sevgemnt C’umuse oF the Dur\maton County Shefl‘PT’(S) o?ﬁxce\ Liho
Laorking n the Noveotie division uho assisted the SPECIQI en%fcemexot

unit Lahich Ccrpcrc«\ Chunm L is cpart of Lias L.Jorl(\ng Por Barlinatan

Countv sherft’s office \_mth Sther afficer’s Liho 5ej: L,L\D Q:Du‘l:.

Checlqso\nt Gt the Intersection of Hish Hill omd Potcts House Read s
on Aoauary & 2612 | ,
" Ghficer Serseant s Gause testfied undec ceith Yot an the niaht of
Aanuary s 2011 prios to set U‘P scod Rroably 16 to 1s minutes sive -
ke they h&d %:he\\r first vehicle come deudin on Hiah Hitl Read -
. See T Pa 78 \ine 8~ 25 and Pa 9 Vine 1~ 25
sevaeant Gouse cise teshified under o(:\th{\not She pass Q\)pellcmt tcs
make visual contack Lsith fppellant See;Tr Poy ?{O line 1—9
At this point hols can Seraecnt (ause seen Yhe Appetlant do anything "
Meaal Lhile Liithin o out of the vehicle Ldhen she Lias mdio by
officer Serseant s Wectherford thot she puss the Appeliant ? .
The Appellant Lias arrest for the allese tra‘?{f\c_ Violation and place in
the Cor of officer Seraeant s Weatherford See Tr.Pa 34 line 1-25 cmd
© P3.%6 Vine 1 =14 After Sergeunt Gruse does Gn exploaratsey search
of the Homeowner Shansn Windham property and find apqgl&age
See Tr. Pa 8T Wne T- 25 and. Pa 8% \ine =3 »
The sedirch conducted Lias without Audicial process Lidtheaut priof.
appreval by dudse oc mmé\‘stro&ecxre‘uvweasonab\e Q@er ?er{‘n Amend .
but Sub,_\ed:ed onlY to o Serd specifically estoblished and L._‘.Ql\

de\\nemcted EXCE\)‘t\cﬂS Lihich are Aealsusiy drawn .
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—Yalice veilftonduck

fiznt to Braue the warrant pu\"sﬁanﬂ; to the feurth Amendment oath
and efirmotion of an o&iﬁ cer Y
The APFidavit2es) are m\!uUd on the &munc\" Yoot o \’L Las Aever proven
that ﬂppel\cmt put druag in the: *H\cmheun of bhcmon \ﬂmdham ¥q \slam Vierd
of the officer’(s) Heit mould Censtnmttcnull\/ sive \Fe&bor\ o secen
tiarrontiessly. cnd Bo Grrest iy mnﬂe—gs\\/ for ieew\% the ud: ot
| hiding the emdence of dlru‘—fm and t\not Laas not Suelr» the cose . ‘
The State re\vad on the affidavits of abficed » Gause and supp\emem;
_veports of officer s Wectherford Lino under cein » perz\u\l‘ec\ thetls
testimeny LAIth con(—’hctma Sii;\tements of events and confessions o
Ccsﬂ‘upt motive o obtum o COSe by Jche\» Ccmrupﬁ:d method and actions
by Liay of charging the cccused See Tr. Pa lol line 1~ 25 and alse Patoz
line 1-9 Tndictment P \ou \ine O- 6 fg 10S line 13- 25 and P& 166k ne - .
Itz e stendard for these officer ? () 1o charse, \ndiQ fduel? ) LWith >
e Possession Lot intent to disv’tri‘mﬂ\te, drusg _l
To bhis sttuation Qppe\\ant \\ot}pen 1o be in the wWrons p\ou.e at the Lirons
tmeSee Tr. Ps 24 Mine 1-25 Pa 35 line'1-2 P& 2w line 1= 5. These BEficecs)
Created o Scenarie Which Yhew ol c&d\lam;mgsees of L\w)_ ,

4. Estanlishing Hhele own ‘Form o{? ()f\csbu\ole Cause

2. Dy c.pprom:\nmta ﬂppenunt on shanon Windhom propert\/ for no appm\rent
Lesal reuson . '

3 Appellant wasbeina arrested foran allesed fraffic violation in uwihieh
oppeilont Lsas never dulled over; ﬂﬁa‘c u\one TS enou&h ‘cosegbtom\\sh

and showd ’c‘(\ere LACS no Probab le Ctouse See: Tr QQ \lL line’ ?.- o

P 113 \ine 21— 25 Paills tine Y- Y and P2 115 Lne \of

V0.
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Adndsement as inhis sentence s “Set fAside ¥ as in vaceting
the Aude:emem— &t the trial Court o Rppe llont court 3§ it cont)udes
that the decision of the tral cburt is Wrona may »“Vacate the
Andeement of the trial Dourt Pursuant tothe 14th ﬁmendment
Due Process and K%uol Protection Clouse of ﬂvt\cle | section 3 mCJcheé_
Vocoted by this court . All are eanal berore the lawd and ure entitled
uﬁchout any distrim ination to e%sual protection of the lawl .
All are entitled to E%u\ protection cocinst ony diseriminegtion of this
declarcdtion cnd Gecinst any incitement to ueh diseriminestion.s |
pursucnt to Article 7 of declarotion of Humaon rights,
Pursuont to ¢ South Coroline code Stotube 84U -53— 376 Prohiblt Acts
(G5
. ( C\S except as casthorized by this Article it Shall be unlawul for
any persoen.
() Monufocture distribute s dispense » deliver purgheses
aid s cibet s attemPt » o onspice 4o menufocture 5
dispense s deliver s of purchase o controlled &Abs’cc:vncg
of & contvolled Substece analoge .
“he Rule that penal lows eveto be contried strictly. . . . is founded
on the plain prineiple thet the poLser of funishment is vested in
lesislature » net the Court Lokich is to define e crime and ordain its
punishment . | |

Did the State {)r'o\se the element for enhoncement ?

fceording to Appriendl each eleiment for tharaing o crime mustoe proved,

L,

o,
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| o
Enhoncement constitutes an element of the offense any time ft |
Ineresse the moxium sentenee .
See fipprend: V.Newldesevssan . 1.8, HIS, Cite 0% 126 S0k 2398 (2600 )
Lihen o Stoke tokes o foct thett has alusays been considered by sentencins
courts should ive that fect in settina o defendonts sentence s that
relevent {facts need not o be proved +o Aien bevend o recssnable
doubt s Lsould an element. of these offense « The Stede never presented
ot sholsed within the vecend and throush Appellent's erimincd recond
proaf thot appellont had priot intent to distribute MO ABENG s Cocoines
of cacaireoosed . The Appellant’s record Lies recd it the transeriok
s presf for the enhancement of the druss chorses ledsed ascins?
Appeliontisthe court errored and misconstrued the stotutes —
CH4-53-370 (B)(1) 1 THU-53-7370 (B (2) 1 THH~ 52~ 375 () (3) ]
See Tr. P16 line 5—25 Ps 2 line 11—25 P&l hnet—9
Tt is the leaislotite not the court Lihich define s e erime under &
penal Stetuse %H‘H*SZ‘j TMo (0)(2) Shates a perasn Lans Vislates
Subsection (a) |
(2) For o second offense ; or it in the cose of Pirst offense of cny
Provision of this Subsecticn the cffender previcusly hos been
convicted of the lawis of the United Stoites or of ciny stote stecrtony, .
or district relotins to norcotic druss s mariduanc > depresents,
and vpen conviction must be ih\prisaned not more then Y veors of
fined more than ten “chéusan\.dcl lors 6r beth. An Lpon conviehitye
must be lmprisored not \ess thon Pive vears nor msre. than Hoenty

years of fined not more Hienty thouseind dollewss or both . E)(-(:epf n

2,
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N A / i - | F
the cose of conviction fof o first offense the 2entence must not

be suspended ond provetion must nok be Srented

C8ud~s3— 276 (®(2) 1 Specifically States & (b) a persen Line Visleres
subsectisn () Prenibited cct (@) Penalbies . Tt shall be Linlonaful for
any persen b Monubacture »diskribute > dispense deliver, furthase »
or purthase e controlled substonee of cchtralled Substaince cnalasue.
The Stote failed to prove the elements for enhantement pursuciurt £ -
stotute . The stote never served Appellomt s “sherting 10 LArins the
previcus convichoms td be relied wpon ond facts regeirding which "
Prioe convickisns 4o bexeNed Len.

Qppellant had & risht o be ot the sentencins wsiich s & eritics .

N

kose in s Lol proceeding | The court errcred in orflerdin® the
byt
State o enter evilence @
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