\ THE STATE OF SOUTH CAROLINA
>

. _ In the Court of Appeals
'3 /\ ,
)..Q'_l.}u @D APPEAL FROM BEAUFORT COUNTY
‘ Marvin H. Dukes, Master in Equity
L ‘.\1 -
Appellate Case No. 2014-002290
@
JMT Capital Holdings, LLC, Plaintiff,
V.
®
VDM/T Land Company, LLC, and Daufuskie Island Properties, LLC,
Defendants,
- And
. .
Daufuskie Island Properties, LLC,
and its successor in interest, Ace
- Basin Investments, LLC, Appellant,
Y 23 Raymond Travaglione, Respondent.
‘ .
. RECORD ON APPEAL
.d
Q- ,
o Lindsey W. Cooper Jr., Esquire
Margarete L. Allio, Esquire
- 36 Broad Street
/ Charleston, SC 29401
~ 843.375.6622

Attorneys for Appellant




Tara E. Nautul, Esquire
211 King Street

Suite 330

Charleston, SC 29401

and

Dawn M. Hardesty, Esquire
1501 Main Street

5th Floor

Columbia, SC 29201
Attorneys for Respondent



INDEX
Title PAGE ... i-ii
INAGX oo 1
Order of Judge Dﬁkes Dated Septembgr 25,2014 ...................... 2-8

Plaintiff's Complaint Filed February 19, 2014 with Attached
EXRIDIS «.oveeiiiiettc e 9-72

Appellant’s Answer & Third-Party Complaint Filed April 16, 2014 with

Attached ExXRIDIts cooveeeeeiieeiieeieeeertereeeeceteeeeeeeseeeeeeeseresesssssanessieeanes 73-85

Respondent's Motion to Dismiss Third-Party Complaint Filed
May 22, 2014 ... 86-90

Appellant’'s Opposition to Third-Party Defendant’s Motion to Dismiss
Third-Party Complaint Filed August 8, 2014 ........cccccceeeevcennnnnn. 91-98

Respondent’s Memorandum of Law in Support of Third-Party Defendant
Raymond Travaglione’s Notice and Motion to Dismiss Third-Party

Complaint with Exhibits Dated August5, 2014 .............ccccc........ 99-131
Hearing Transcript Dated August 11, 2014 ...l 132-53
Appellant’s Correspondence to Judge Dukes with Attachments Dated

September 4, 2014 ..o s 154-63
Respondent’s Correspondence to Judge Dukes with Attachments Dated

September 5, 2014 ...ttt 164-69
Appellant’s Correspondénce to Judge Dukes with Attachments Dated

September 5, 2014 ...t 170-75
Respondent’s Correspondence to Judge Dukes Dated September 5,

2004 .ot e 176-77
Certificate of COUNSEL ..o 178

001



STATE.OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS ®
COUNTY OF BEAUFORT
IMT Capitol Holdings, LL.C, _ CaseNo. 2014-CP-07-0380
Plaintiff, : ¢
vs. A
VDM/T Land Compary, LLC and o o
Daufuskie Island Properties, LLC, ORDER GRANTING THIRD-PARTY
- " DEFENDANT RAYMOND ®
Defendats. TRAVAGLIONE’S MOTIONTO -
: DISMISS THIRD-PARTY COMPLAINT
Daufuskie Island Properties, LLC.and its e
successorin interest, Ace Basin Investinents, =
LLC, =R o
Third-Party Plaintiff, o
Ty
Raymond Travaglione, Lo &R o
Third-Party Defendant.

This matter is before the Court on ‘the motion of third-party ‘defendant Raymond
Travaglione  (“Travaglione™) to dismiss the third-party. comiplaint filed by defendant and third-- ®
party plaintiff Daufiiskie Islarid Properties, LLG (“Daufuskie?) on April ‘16, 2014 (the-“Third-

Party Complaint”). Based on the-argumerits.of counsel and pleadings prop,er]y;ﬁetbxe the Court;

and for the reasons set forth below, Travaglione’s Motion is granted. : o

| PROCEDURAL HISTORY
Travaglione’s Motion was filed on July 8; 2014. A hearing was scheduled for'August 11,
2014. Prior to the h‘caﬁng‘,_Dziufuékie' filed- a memorandum in opposition to the Motion, and
Tl'aVaglibnés 'ﬁ_l'éd a memorandum. in support oﬁ the Motion. At the conclusion. of the hearing, the

Motion was taken under -advisement, and a telephonic status conference was scheduled for-
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September 5, 2014. On September 4, 2014, one day prior to the telephonic hearing, counsel for
Daufuskie submitted a supplemental memprandum, in the form of a letter, to the court.. Counsel
for Travaglione submitted a response, also in the form of a letter, on the morning of September 5,
2014. On September 5, 2014, the Court conducted a status conference, and heard further
arguments of counsel, and again took the matter under advisement.
STANDARD OF LAW

South Carolina Rule of Civil Procedure 12(b)(6) brovides for dismissal of a complaint
due to its “failure to state facts sufficient to ‘constitute a cause of action.” “The question is
whether, in the light most favorable to the [claimant], and with every doubt resolved in his
behalf, the complaint states any valid claim for relief.” )?Iyler, 373 S.C. at 645, 647 S.E.2d at
192 (citing Toussaint v. Ham, 292 S.C. 415, 416, 357 S.E.2d 8, 9 (1987)). .

When deciding a motion to dismiss under Rule 12(b)(6), SCRCP, the court should only
consider the allegations set forth in the pleadings. Plyler v. Burns, 373 S.C. 637, 645, 647 S.E.2d
188, 192 '(2007) (citing Stiles v. Onorato, 318 S.C. 297, 300, 457 S.E.2d 601, 602 (1995)). If, in
the court’s consideration of a motion to aismiss, “matters outside the pleadings are presented to
and not excluded by the court, ‘the motion shall be treated as one for summary judgment and
disposed of as provided in Rule 56 [of the South Carolina Rules of Civil Procedure).”” Martin v.
Companion Healthcare Corp., 357 S.C. 570, 574, 593 S.E.2d 624, 627 (Ct. App. 2004) (quoting
S.C. R.Civ. P. 12(b)).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Procedural Background
JMT Capitol Holdings, LLC (“Plaintiff’) commenced this action on February 19, 2014,

seeking to foreclose its mortgage against® VDM/T Land - Company, LLC (“
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VDM/T”), waiving any deficiency claim against its barrower, VDM/T.! In addition, Plaintiff
sought a declaratory judgment that its lien was a valid and enforceable first mortgage lien against
the Properties. Daufuskie was named as a defendant in this action by virtue of its status as a
lienholder on the Properties.”> In response to the foreclosure complaint, Daufuskie filed an
Answer and Third-Party Complaint on April 16, 2014 (the “Third-Party Complaint”), wherein it
denied that Plaintiff held the first mortgage lien against the Properties and that Plaintiff is
entitled to foreclosure of its mortgage. ‘Daufuskie also brought a third-party complaint against
Mr. Travaglione for alleged breach of his Guaranty of the Daufuskie Notes (hereinafter defined).
2. Facts Relative to Travaglione Motion

The following facts appear within Plaintiff’s Complaint and Daufuskie’s Third Party
Complaint and the exhibits attached thereto:

On or about June 2, 2006, pursuant to Partial Release and Subordination Agreements,
VDM/T executed and delivered to Daufuskie two promissory notes in the amount of
$400,000.00 and $100,000.00 each (collectively, the “Daufuskie Notes”). To secure the
Daufuskie Notes, VDM/T executed and delivered to Daufuskie a mortgage on each of the
Properties (the “Daufuskie Mortgages”). As additional security for the Daufuskie Notes,
Travaglione executed and delivered to Daufuskie a guaranty (the “Guaranty™).

The Guaranty is, by its terms, a guaranty of payment. Above the signature line, the
Guaranty states, “IN WITNESS WHEREOF, this instrument has been duly executed by the

undersigned this 2 day of June, 2006.” Directly below this language is language which states,

' On or about June 2, 2006, VDM/T executed and delivered to First Federal Savings & Loan Association of
Charleston (“Bank™) a promissory note and a mortgage, pursuant o which VDM/T granted Bank a mortgage on
certain parcels of real property located in Beaufort County (the “Propertics™). Bank's note and mortgage were later
sold and assigned to VFC Partners 15, LLC (*VFC"), who later assigned the note and mortgage to Plaintiff.

2 On or about June 2, 2006, Daufuskie and Travaglione, along with additional parties, entered into Partial Release
and Subordination Agreements, which provided that Daufuskie would provide the purchaser of the Properties with
purchase money financing, to be secured by mortgages on the Properties, and would agree to subordinate the debts
to any construction financing obtained to erect improvements on the Propertics.

3“~’5’1 "

¢



LNy
*

“SIGNED, SEALED AND DELIVERED IN THE PRESENCE OF:". The Guaranty is signed
by two witnesses, and by Raymond M. Travaglione as Guarantor.
3. Travaglione Motion to Dismiss Third-Party Complaint.

" a. The Guaranty is not a sealed instrument and therefore, S.C. Code § 15-3-530,
not S.C. Code § 15-3-520(b), is the applicable statute of limitations.

Travaglione sought to have the Third-Party Cbmplaintﬁ di;rﬁissed on fhe following
gfounds: | |

a') The Third-Party Complaint is not a proper third-party cdmplaint under South Carolina
Rule of Civil Procedure 14 because Daufuskie’s claims égainst 'fravaglione are not derivative of
an}; liability Dauﬁskie has to Plax;ntiff in the foreclosure action.

b) Daufuskie is judicially éstopped from asserting its claim on the Guaranty because it
failed to list the claim in its chapter 11 bankruptcy case.

c) ’Daufuskile’s claim on the Guaranty is barred by‘ the applicable statufe’ of limitations.

Assuming, without deciding, that the third-party complaint was procedurally proper, and
that judicial estoppel considerationgéid not apply, Travaglione also asserts that this action is
barred by the statute of limitations becaﬁse it was brought more than tl\l;e‘: 3) yeam éﬂer default
on the Guaranty. |

Travaglione argues'v that the applicable statute of limitations for a suit on this guaranty is
three years. Specifically, S.C. Codg § 15-3-530 providég that “within thfee years . . . an action
uj)on a contract, obligation_, or liability, expfess or ir"npliedb[must be commenéed].'* Déufuskie
disagrees, arguing that because the Guaranty is a scaléd instr;lment, fhe limitations period is

twenty years. See S.C. Code § 15-3-520(b).
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Based on the record before it and the applicable law, the Court finds that the Guaranty is
not a sealed instrument, and that the three year statute of limitations set forth in S.C. Code § 15-
3-530 applies to the Guaranty.

In Treadaway v. Smith, 325 S.C. 367, 479 S.E.2d 849 (Ct. App. 1996), the court of
appeals considered the issue of whether or not a guaranty was a scaled instrument. In
Treadaway, in addition to “SIGNED, SEALED AND DELIVERED IN THE PRESENCE OF”
language, the document at issue also contained the language “IN WITNESS WHEREOF, the
parties have hereunto set their respective Hands and Seals in quadruplicéte as of the day and year
first above written” above the parties’ signatures. In another court of appeals case considering
the same issue, South Carolina Dept. of Social Services v. Winyah Nursing Homes, Inc., 282 S.C.
556, 320 S.E.2d 464 (Ct. App. 1984), the court found that the document was a sealed instnnpent
because the following indicia of the parties’ intent to create a sealed document were present:

a) The attestatién clauses stated that “the parties hereto have set their hands and seals™;
and

b) The signatures of the parties were followed by the notation “L.S.”.

Winyah Nursing Homes, 282 S.C. at 561, 320 S.E.2d at 467.

Unlike the Treadaway and Winyah Nursing Homes documents, the Guaranty in this casc.;.
is more comparable to the guaranty agreement in Carolina Marine Handling, Inc. v. Lasch, 363
8.C. 169, 609 S.E.2d 548 (Ct. App. 2005), which contained only the language “IN WITNESS
WHEREOF, the parties have hereunto set their hands and seals this __ day of December, 1996,”
without more. The wﬁn of appeals held this was insufﬁcient to establish the partiés’ intent to
create a sealed instrument. Carolina Marine, 363 S.C. at 172, 609 S.E.2d at 550; see also

Clifton, LLV v. Tadlock, 2012 WL 909826, aff’d, 513 Fed. Appx. 255 (4th Cir. 2013)
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(“[Blecause the Lease in our case contains only the clause “Signed, sealed and deiivered,” and
no other indicia sufficient to evidence an intent to seal, tﬁe undersigned finds that the parties did
not intend for the Lease to be sealed.”). Considered together, Treadaway, Winyah Nursing
Homes, and Carolina Marine Handling make clear that before a document can be found to be a
sealed instrument, more evicience of the parties’ intent to create sﬁch a document is necessary
than is present in this case.

The Guaranty before the Court, like the guaranty in Carolina Marine, dgm‘ not reflect an
intent by the parﬁes to create a sealed instrument. The only reference to a “seal” in the Guaranty
appears directly above thg parties’ and the witnesses’ signatures. See supra, at pg. 3. There is no
“L.S.” or other notation after any of the signatures to the Guaranty. Further, the body of the
Guaranty is devoid of language that would indicate the parties’ intent to create a sealed
instrument. Based on the foregoing, the Court finds that tht? Guaranty is not a sealed instrument.
As a result, the applicable statute of limitations is three years.

b. The Applicable Three-Year Statute of Limitations has expired, and the
Third-Party Complaint is time barred.

The South Carolina Court of Appeals has found that the statute of limitétions for an
action on a guaranty begins to run upon default of the obligor. CoastalStates Bank v. Hanover
Homes of South Carolina, LLC, 759 S.E.2d 152 (S.C. Ct. App. 2014). The bankruptcy échedules
in Dgufuskie’s chapter 11 bankruptcy case, filed in January 2009 and amended in March 2009,
indicate that at the time of its bankruptcy filing in January 2009, Daufuskie had an existing claim
against VDM/T for foreclosure.” Thus, as of January 2009, when Daufuskie filed its chapter 11

bankruptcy case, the Daufuskie Notes, and the Guaranty, were already in default. Clearly,

¥ pursuant to South Carolina Rule of Evidence 201, the Court takes judicial notice of Daufuskie's Schedule B, filed
January 20, 2009 and Amended Schedule B, filed March 6, 2009, both filed in Daufuskie’s chapter 11 bankruptey

case, Case No. 09-00389-jw.
6 943’7 v
007



substantially more than three years elapsed. between Daufuskie’s 2009 bankruptey filing and
Daufuskie’s filing of its Third-Party Complaint in April 2014. Because more than three years
. have elapsed since Daufuskie’s claim on the Guaranty arose, pursuant to S.C. Code § 15-3-530,
the applicable stétute of limita'tions, Daufuskie’s Third-Party Complaint is time-barred and must
be dismissed. .
CONCLUSION

For the reasons set forth above, Travaglione’s Motion is granf . The Third-Party
. P .

Complaint against Travaglione is dismissed. ©
AND IT IS SO ORDERED, /
_ The Hongra in H. Dukgs, III
v .~ Master in Equity for BeaufogCounty
September V) 2014 =

734\1 N
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STATE OF SOUTH CAROLINA :
IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT

Case No. 2014~ cp. 07 - 0350

JMT Capital Holdings, LLC,
COMPLAINT
Plaintiff,
(Non-Jury)
Vvs. _ (Declaratory Judgment)
) (Foreclosure of Mortgage on Secured
VDM/T Land Company, LLC, and Daufuskie Indebtedness)
Island Properties, LLC, (Deficiency Waived)
@ on
Defendants. I
f;g :C—;! ‘.;’:.-- é‘l
_ et
Plaintiff, IMT Capital Holdings, LLC, would show unto this Court as follqzrz‘vg; =3
Ca s
QS =g
L. Plaintiff is a limited liability company organized and existing ur{de¥; ffie 18%s of
' BLE BN
~{* Iy L2

the State of Utah, and the property described herein, which is the subject of iﬁ@ acf¥n, is

situated in the State of South Carolina in Beaufort County.
Upon information and belief, Defendant VDM/T Land Company, LLC,

2.
("Defendant VDM/T") is a limited liability company organized and existing under the laws of

the State of South Carolina.
Upon information and belief, Defendant Daufuskie Island Properties, LLC,

3.
("Defendant DIP") is a limited liability company organized and existing under the laws of the

State of Delaware and licensed to do business in South Carolina.

4, This is a mortgage foreclosure on property located in Beaufort County, South

Carolina.
The loan, under which the indebtedness arises, is not subject to modification

5.
under the Home Affordable Modification Program (the "HMP") or the HMP Guidelines
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promulgated by the United States Department of the Treasury dated March 4, 2009, as may be

amended or supplemented from time to time.

6. The loan, under which the indebtedness arises, is a commercial loan.

7. This Court has jurisdiction over this matter and venue is proper in Beaufort
County, South Carolina.

8. The real property, which is the subject of this foreclosure action, is not an “owner-

occupied dwelling” as defined by Administrative Order No. 2011-05-02-01.

FACTUAL HISTORY

9. On or about December 19, 2004, Defendant DIP, Raymond Travaglione'
("Travaglione") and the International Junior Golf Tour d/b/a International Junior Golf Academy
("DGA")* entered into that certain Agreement for Land Housing Parcel and Amenities Tract
whereby Travaglione agreed to purchase and Defendant DIP agreed to sell the Housing Parcel.

10. On or about December 19, 2004, Defendant DIP, Travaglione and IJGA entered
into that certain Agreement for Land School Parcel whereby Travaglione agreed to purchase and
Defendant DIP agreed to sell the School Parcel®.

11. On or about June 2, 2006, Defendant DIP conveyed the Mortgaged Premises (as

hereinafter defined) to Defendva.nt VDM/T.

' Raymond Travaglione is the Manager of Defendant VDM/T and was the President of [JGA. Upon information and
belief, Defendant VDM/T and IJGA were affiliated or related entities which were commonly controlled and/or
managed by Raymond Travaglione.

2 JJGA was a South Carolina corporation that was incorporated on April 11, 2000 which was- administratively
dissolved on October 14, 2010 according to the South Carolina Secretary of State's website.

* The Housing Parcel is a portion of the Mortgaged Premises and more particularly described herein, infra.

* The School Parcel is a portion of the Mortgaged Premises and more particularly described herein, infra.
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12. At the time of conveyance of the Mortgaged Premises from Defendant DIP to
Defendant VDM/T, the Mortgaged Premises were encumbered by that certain mortgage from
Defendant DIP in favor of ClubCorp USA, Inc., successor by merger to Club Financial Corp.
("ClubCorp") in the original principal amount of Eighteen Million Dollars ($1 8,000,000).

13. On or about June 2, 2006, ClubCorp, Defendant DIP, Travaglione. and IJGA
entered into that certain Partial Release and Subordination (Housing Parcel) which was recorded
in the Office of the Register of Deeds for Beaufort County on June 22, 2006 in Book 2395 at
Page 573. A true; copy of the Partial Release and Subordination (Housing Parcel) is attached
hereto as Exhibit ""A" and incorporated herein by reference.

i4. On or about June 2, 2006, ClubCorp, Defendant DIP, Trdvaglione and IJGA
entered into that certain Partial Release and Subordination (School Parcel) which was recorded
in the Office of the Register of Deeds for Beaufort County on June 22, 2006 in Book 2395 at
Page 579. A true copy of the Partial Release and Subordination (School Parcel) is attached
hereto as Exhibit ""B" and incorporated herein by reference.

15.  The Partial Release and Subordination (Housing Parcel) stated -that Defendant
DIP would provide the purchaser of the Housing Parcel with purchase money financing
represented by a promissory note in the amount of $400,000 (the "DIP Housing Parcel Note") to
be secured by a mortgage in favor of Defendant DIP and ClubCorp on the Housing Parce] (the
"DIP Housing Parcel Mortgage"). The Partial Release and Subordination (Housing Parcel)
further stated that Defendant DIP and ClubCorp agreed to subordinate the indebtedness secured
by the DIP Housing Parcel Mortgage to any construction financing of IJGA to be used to

construct improvements on the Housing Parcel®.

* See Section 4 of the Partial Release and Subordination (Housing Parcel),
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16.  To secure the DIP Housing Parcel Note, Defendant VDM/T, on or about June 2,
2006, Defendant VDM/T made, executed and delivered to Defendant DIP and ClubCorp the DIP
Housing Parcel Mortgage which was filed and recorded in the Office of the Register of Deeds for
Beaufort County on June 27, 2006 in Book 2397 at Page 1489. The DIP Housing Parcel
Mortgage referenced and incorporated the Partial Release and Subordination (Housing Parcel)e.
A true copy of the DIP Housing Parcel Mortgage is attached hereto as Exhibit "C" and
incorporated herein by reference.

17. The Partial Release and Subordination (School Parce]) stated that Defendant DIP
would provide the purchaser of the School Parcel with purchase money financing represented by
a promissory note in the amount of $100,000 (the "DIP School Parcel Note") to be secured by a
mortgage in favor of Defendant DIP and ClubCorp on the School Parcel (the "DIP School Parcel
Mortgage").  The Partial Release and Subordination (School Parcel) further stated that
Defendaﬁt DIP and ClubCorp agreed to subordinate the indebtedness secured by the DIP School
Parcel Mortgage to any construction financing of IJGA to be used to construct improvements on
the School Parcel’.

18.  To secure the DIP School Parcel Note, Defendant VDM/T, on or about June 2,
2006, made, executed and delivered to Defendant DIP and ClubCorp the DIP School Parcel
Mortgage which was filed and recorded in the Office of the Register of Deeds for Beaufort
County on June 27, 2006 in Book 2397 at Page 1496. The DIP School Parcel Mortgage

referenced and incorporated the Partial Release and Subordination (School Parcel)’. A true copy

¢ See 3" WHEREAS paragraph on first page of DIP Housing Parcel Mortgage.
7 See Section 4 of the Partial Release and Subordination (School Parcel).

® See 3 WHEREAS paragraph on first page of DIP School Parcel Mortgage.
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of the DIP Housing Parcel Mortgage is attached hereto as Exhibit "D'' and incorporated herein
by reference.

19. On or about June 2, 2006, Defendant VDM/T, for consideration, made, executed
and delivvered a certain Promissory Note (the "Original Note"), payable to the order of First
Federal Savings & Loan Association of Charleston ("First Federal") in the original principal sum
of One Million One Hundred Thousand and 00/_100'D011ars ($1,100,000.00). The Note was
amended by those certain Amendments to Commercial Note and Mortgage dated Jurie 2, 2008,
June 2, 2009 and June 15, 2010 (the "Amended Notes"). A true copy of the Original Note and
the Amendéd Notes are attached hereto as Exhibit "E" and incorporated herein by reference.
The Original Note and the Amended Notes shall collectively hereinafter be referred to as the
"Note".

20. To secure the Note, Defendant VDM/T, on or about June 2, 2006, made, executed
and delivered to First Federal a Mortgage (the "Mortgage“),. whereby Defendant VDM/T
mortgaged certain property located in Beaufort County (the "Mortgaged Premises") described as
follows:

Parcel "A": School Parcel

ALL that certain piece, parcel or tract of land, situate, lying and being on
Daufuskie Island, Beaufort County, South Carolina, and being more particularly
shown and described as "IJGA, 57,446 SF, 1.32 Ac.," on that certain plat prepared
by William S. Sanders, PLS #16122, dated June 23, 2005, and recorded in Plat
Book 107 at Page 81 in the ROD Office for Beaufort County, South Carolina.

Parcel "B": Housing Parcel

ALL that certain piece, ‘parcel or tract of land, situate, lying and being on
Daufuskie Island, Beaufort County, South Carolina, and being more particularly
shown and described as 10.90 acres, being a portion of Melrose Plantation,
Daufuskie Island, Beaufort County, South Carolina," prepared by William S.
Sanders, PLS #16122, and recorded in Plat Book 114 at Page 13 in the ROD
Office for Beaufort County, South Carolina.
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AND ALSO a perpetual, non-exclusive easement for ingress and egress over that
certain piece, parcel or tract of land, situate, lying and being on Daufuskie Island,
Beaufort County, South Carolina, and being more particularly shown and
described as Fifty (50") Easement on that certain plat entitled, "A Boundary and
Wetlands Survey of 10.90 acres, being a portion of Melrose Plantation, Daufuskie
Island, Beaufort County, South Carolina," prepared by William S. Sanders, PLS
#16122, and recorded in Plat Book 114 at Page 13 in the ROD Office for Beaufort
County, South Carolina.

This being the same property conveyed to VDM/T Land Company, LLC by Deed
of Daufuskie Island Properties, LLC d/b/a Daufuskie Island Resort & Breath Spa,
and which deed is dated June 2, 2006, and recorded in the Office of the Register
of Deeds for Beaufort County in Book 2397 at Page 1486.

TMS# R800-025-00F-0023-0000
TMS# R800-025-00F-0005-0000.

21, The Mortgage was filed and recorded in the Office of the Register of Deeds for
Beaufort County on June 27, 2006, in Book 2397 at Page 1504. A true copy of the Mortgage is
attached hereto as Exhibit "F" and incorporated herein by reference.

22.  Thereafter, on November 12, 2011, First Federal assigned the Note and Mortgage,
together with certain other collateral documents to VFC Partners 15, LLC ("VFC") by virtue of
that certain Allonge (the "First Federal Allonge") and Assignment of Mortgage and Collateral
Documents (the "First Federal Assignment") recorded in the Office of the Register of Deeds for
Beaufort County, South Carolina on March 26, 2012 in Book 3129 at Page 939. A copy of the
First Federal Allonge and First Federal Assignment are attached hereto as Exhibit "G" and
incorporated herein.

23. Theréafter, on August 1, 2013, VFC assigned the Note and Mortgage, together
with certain other collateral documents to Plaintiff by virtue of that certain Ailongc (the "VFC
Allonge") and Assignment and Assumption of Mortgage and Loan Documents (the "VFC

Assignment") recorded in the Office of the Register of Deeds for Beaufort County, South
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Carolina on August 16, 2013 in Book 3265 at Page 1530. A copy of the VFC Allonge and VFC
Assignment are attached hereto as Exhibit "H" and incorporated herein.

24.  Thereafter, on or about November 8, 2013, ClubCorp assigned all of its interest in
the DIP Housing Parcel Mortgage to Defendant DIP pursuant to that certain Assignment of
Mortgage (Housing Parcel) recorded in the Office of the Register of Deeds on December 5, 2013
in Book 3290 at Page 2348.

25.  Thereafter, on or about November 8, 2013, ClubCorp assigned all of its interest in
the DIP School Parcel Mortgage to Defendant DIP p:nsuant to that certain Assignment of
Mortgage (School Parcel) recorded in the Office of the Register of Deeds on December 5, 2013

in Book 3290 at Page 2351.

FOR A FIRST CAUSE OF ACTION
{Declaratory Judgment)

26.  The allegations. of the preceding paragraphs are realleged and incorporated Lerein
as if restated verbatim. .

27.  Upon information and belief, the Mortgage was inadvertently filed after the
Partial Release and Subordination (Housing Parcel) and the Partial Release and Subordination
(School Parcel) and, but fo-r the inadvertent recording order 6f the aforementioned documents,
the Mortgage would be a ﬁrsf mortgage lien on the Mortgé.ged Premises as Wés the intent of the
parties.

28.  The Plaintiff contends that it is entitled to an Order declaring that it has a valid
first mortgage lien on the Mortgaged Premises under the Mortgage through equitable relief.

29.  The Plaintiff is informed and believes that Defendant VDM/T and/or Defendant
DIP may dispute Plaintiff's contentions h§reinabove and contend that the Plaintiff does not have

a valid first mortgage lien on the Mortgaged Premises either in equity or at law.
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30.  Any claim by Defendant VDM/T or Defendant DIP that the Mortgage is not a
valid first mortgage lien against the Mortgaged Premises is neither valid in law, nor in fact.

| 31.  The Plaintiff is entitled to an Order of this Court declaring the Mortgage to be a

valid and enforceable iirst mortgage lien against the Mortgaged Premises either in equity or at

law.

FOR A SECOND CAUSE OF ACTION
(Foreclosure of Mortgage on Secured Indebtedness)

32.  The allegations of the preceding paragraphs are realleged and hlcorpo;ated herein
as if restated verbatim. | |

33.  The Plaintiff is informed and believes that the Mortgage constitutes a valid first
mortgage lien on the Mortgaged Premises.

34.  The Plaintiff is entitled to foreclose the Mortga'ge securing the indebtedness owed
to it on the Note.

35.  The Plaintiff is entitled to judgment barring Defendant VDM/T and Defendant
DIP (collectively. referred to hereinafter as the "Defendants") and all persons claiming by or
through the Defendants from all right, title and interest in or to the Mortgaged Premises, and
each and every part thereof.

THE DEFAULT

36.  The obligations under the terms and conditions of the Note and Mortgage are in
default for, among other reasons, Defendant VDM/T's failure to repay the indebtedness in
accordance with the terms thereof.

37. | In ﬁ1e Note and Mortgage, it is provided that if the loan evidenced thereby is not
paid when due, the maker would pay all reasonable costs and expenses of suit, including but not

limited to reasonable attorney’s fees.
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38.  Inthe Note and Mortgage, it is further provided that in the event of default in any |
of the payments as therein provided, the whole amount of the debt secured by the Mortgage
would become immediately due and payable. Defendant VDM/T has failed to pay Plaintiff the
installments of principal and interg:st due and owing although demand has been made therefore.

THE INDEBTEDNESS

39. By reason of the failure of Defendant VDM/T to pay the principal and interest
becoming due on the Note, Plaintiff has exercised its option under the Note to declare the entire
. indebtedness secured by the Mortgage immediately due and payable. As a result of Defendant
VDM/T’s failure to pay the indebtedness according to the terms of the Note, Plaintiff is entitled
to foreclosure of the Mortgage.

40.  There is now due and owing to Plaintiff by Defendant VDM/T on the Note, the
sum of One Million and 00/100 Dollars ($1,000,000.00), principal, and accrued interest (as of
January 17, 2014) of $90,821.92, together with interest from said date at the rate provided in the
Note, and together with attorneys’ fees as provided in the Note and Morfgage.

THE RELIEF SOUGHT

41.  The Plaintiff seeks: (i) an Order of this Court declaring the Mortgage to be a valid
and enforceable first mortgage lien against the Mortgaged Premises; and (ii) a judgment of
foreclosure of the Mortgage on the Mortgaged Premises for the full amount to be due and owing
to the Plaintiff under the Note.

42.  Plaintiff waives judgment against Defendant VDM/T for the full amount found to
be due to Plaintiff

WHEREFORE, Plaintiff prays:

(a) For entry of this Court's Order confirming the Mortgage to be a valid and

enforceable first mortgage lien against the Mortgaged Premises
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(b)  That the amount due upon the Note be ascertained and determined under the
direction of the Court;

(¢)  For a judgment of foreclosure for the amount so found to be due and owing to
Plaintiff, together with reasonable attorney’s fees and the costs of this action;

(d)  That the Mortgaged Premises be sold pursuant to Order of this Court, the equity
of redemption be barred, and the proceeds of sale be first applied to the costs and expenses of
this action, with the remaining proceeds being applied upon Plaintiff’s judgment and attomey’s
fees and expenses, and then to any subordinated interests, an any amount in excess to be held by
the Court until further ordered;

(e) That the Defendants, and all persons whomsoever claiming by or through said
Defendants, be forever barred of all right, title and interest of, in and fo-the Mortgaged Premises,
and each and every part thereof;, and

® For such other and further relief as the Court may deem just and proper.

W g"—w\/z Aj C’frgﬁmm

Suzanfle Taylor Gralthm Gngg
Jeffrey D. Locker

NEXSEN PRUET, LLC

1230 Main Street, Suite 700 (29201)
Post Office Drawer 2426

Columbia, South Carolina 29202
Telephone: §03-771-8900

Attorneys for Plaintiff, JMT Capital Holdings, LLC

February i, 2014
Columbia, South Carolina
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STATE OF SOUTH CAROLINA )
) PARTIAL RELEASE AND SUBORDINATION
COUNTY OF BEAUFORT ‘ ) . (Housing Parcel)

THIS PARTIAL RELEASE AND SUBORDINATION (the “Partial Release™) is made and entered
into as of the _“Cme day of ) 54 A € __ , 2006, by and between DAUFUSKIE ISLAND
PROPERTIES, LLC, a Delaware limited liability company, d/b/a DAUFUSKIE ISLAND RESORT AND
BREATHE SPA with an address of 421 Squire Pope Road, Hilton Head Island, South Carolina 29925
(“DIRBS™); and THE INTERNATIONAL JUNIOR GOLF TQUR d/b/a INTERNATIONAL JUNIOR
GOLF ACADEMY with an address of 7 Office Park Road, Suite 105-8, Hilton Head Island, South Caroling
29928 ("IJGA™); RAYMOND TRAVAGLIONE with an address of 7 Office Park Road, Suite 105-H,
Hilton Head Island, South Carolina 29928 (“Travaglione”); and CLUBCORP USA, INC., a Delaware
corporation, as successor by merger to CLUB FINANCIAL CORP, (the “Lender™) (DIRBS, 1JGA,
Travaglione and Lender, collectively, the “Parties”),

WITNESSETH;

WHEREAS, on March 1,2001, DIRBS, made and executed that certain mortgage in favor of Lender
to secure indebtedness in the original principal sum of EIGHTEEN MILLION DOLLARS ($18,000,000.00)
which mortgage was recorded in the Office of the Register of Deeds for Beaufort County in Book 1586 at
Page 1277 ("Lender Mortgage"); and

WHEREAS, DIRBS, [JGA and Travaglione have entered into that certain Agreement for Land
Housing Parcel and Amenities Parcel dated as of the 19% day of December, 2004 {the “Housing and
Amgnities Parcel Agreement™) whereby Travaglione agreed to purchase and DIRBS agreed (o sell certain
property located in Melrose Plantation, Daufuskie Island, South Carolina and more particularly described on
Exhibit “A" pttached hereto and made a part heseof (the “Housing Parcel™); and

WHEREAS, pursuant to the Housing and Amenilies Parcel Agreement, DIRBS has agreed to sell
and Travaglione has agreed to purchase the Housing Parcel; and

WHEREAS, pursuant to the Housing and Amenitics Parcel Agreement closing is contingent upon

DIRBS obtaining the agreement of Lender to relsase the Housing Parcel from the Lender Mortgage (the
“Housing Parcel Release”); and

HILTONHEAD-#621996-vl  [16793,00049
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WHEREAS, the Housing and Amen.ilies Parce! Agreemnent contemplates purchase money financing
from Sellcr to be represented by Pramissory Note of Purchaser in the amount of Four Hundred Thousand and
No/100 (8400,000,00) to be secured by Mortgage in favor of Seller (the “*Mortgage”); and

WHEREAS, Lender agrees to provide this Partial Release subject (o the terms and conditions more
particularly described herein.

NOW, THEREFORE, in consideration of the premises aforesaid and also in consideration of TEN
AND NO/100 DOLLARS (510.00) and the mutual promises contained herein, the receipt and sufficiency of
where are hereby acknowledged, the Parties agree as follows:

1.

2,

Recitals. The recitals above are hereby incorporated by reference.

Release of Lender security interest in the Housing Parcel. Lender does hereby covenant,
consent and agrees to release the Housing Parcel from the Lender Mortgage. IIGA and
Travaglione acknowledge that such release satisfies the release contingencies set forth in the
Housing and Amenities Parcel Agreement.

Consideration_for Release of the Housing Parcel Property from Lender Mortgage, In
consideration of Lender releasing the Housing Parcel from the Lender Mortgage, DIRBS,
IJGA and Travaglione agree to name Lender as co-mortgagee in the Mortgage.

Subordination_of the Mortgages. DIRBS and Lender hereby agree to subordinale
indcbtedness secured by the Mortgage to any construction financing of ITGA to be used to
construct improvements on the Housing Parcel,

Miscellancous. The invalidity or unenforceability of auy provision of this Agreement shall
not affect the other provisions hereof and this Agreement shall be construed in all respects
as if such invalid and unenforceable provision werc omiited. For the convenjence of the
parties hereto, duplicate originals of this Agreement may be executed and each such original
shall be deemed to bé an original instrument, This Agreement shall be governed and
construed in accordance with the laws of the State of South Carolina. Titles of the
paragraphs and subparagraphs included herein have been inserted as a matier of convenience
for reference only and shall not affect the meaning or construction of any of the terms or
provisions hereof. This Agreement and all documents and instruments incorporated herein
by specific reference are intended by the parties hereto to be the final expression of their
agreement and constitute a complete and exclusive statement of the terms hereof
notwithstanding any representations or statements to the contrary heretofore made. In the
event of litigation relating to enforcement of righls under this Agreement, the prevailing
party shall be cntitled to recover all litigation expenses, including legal fees and court costs,
from the non-prevailing party. This Agrecment may not be amended, modified, altered or
changed in any respect whatsoever, except by a further written agreement duly executed by
the parties hereto. This Agreement shall be binding upon and inure to the henefit of the
respective heirs, legal representatives, successors and assigns of the parties hereto.

HILTONHEAD-#62(996-v1 11679100049

Book2395/Pageb74

020



IN WITNESS WHEREOF, the parties hereto have set their hands and seals as of thedate first above
written, .

% /égﬂ(f/\ / ::“f"sm" /@}1 %’Ol’;::is LLC

Elizabeth J, blwer, Authorized Agent

STATE OF SQUTH CAROLINA )

. ) ACKNOWLEDGEMENT
COUNTY OF BEAUFORT )

I, the undersigned Notary, do hereby certify that Daufuskie Island Properties, LLC, by Elizabeth
J. Oliver, Authorized Agent, personaily appeared before me this day and acknowledged the due execution
of the foregoing instrument,

Witness my hand and official seal this o2 _day of _a,_,_,,_g_ 2006.
sdllone Avnirioge

Notary Public for South Carolina
My Commission Expires: MY gaéiadsl‘SSION EXPIRES:
SHARON SIMMONS

[rest of page intentionally left blank]
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written.

IN WITNESS WHEREOT, the parties hereto have set their hands and seals as of the date first above

Daufuskie ¥sland Properties, LLC
By:

Tim Foley, Authorized Agent

&5 .
,@}% A
Witnegs

-

By: L
Raymond Trav%lione, President
(. !/ E%
Witness g

[uternational Junior Golf Tour, Ine,, d/b/a
Internatio

Raymond Traviiglione, Individually

ClubCoyfp\USA, Inc,, ns suceessor by merger to
Club Fi g
4
By: - '
John M., Massey, 111
3 mer,A o ey \ Senior Vice President
ST IAN THOMAS
Fi Notory Pubic, Stale of Texas
i_:.g._ g Wy Commision
NS

Egtes
Augus) 14, 2007
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- STATE OF TEXAS § - .
Acknowledgment

§
COUNTY OF DALLAS  §

BEFORE ME, the undersigned authority, on this day personally appeared John M,
Massey, II1, Senior Vice President of ClubCorp USA, Inc., a Delaware corporation, known to me
to be the person and officer whose name is subscribed to the foregoing instrument and-
acknowledged to me that he executed the same for the purposes and consideration therein
expressed, as the act and deed of said corporation, and in the capacity therein stated,

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the \8Rday of May, 2006.

PN

' @ry Public, State of Texas

s, JAN THOMAS
ot Notary Public, Stote of Toxss
, ,‘:.(,_E My Commiasion Expires

o, X
TR August 14, 2007

s,

0,

A,

Ji\legal\WPSHARED  Dauliiskle$222.DIVOSI 102\ReslProp Tisnsfers. CC-LSA antary sek.doe

Al

0 $

STATE OF SOUTH CAROLINA

COUNTY OF BEAFORT Acknowledgment

1 HEREBY CERTIFY thaf on this 2nd day of June, 2006, before me, the undersigned
Notary Public of the State and County aforesaif, personally appeared Raymond
TRavaglione, individually and in his capacity as President of The International
Junior Golf Tour d/b/a International Junior Golf Academy, A South Carolina

Corporation, known to me (or satisfactorily proven) to be the persons whose name(s)

1s subscribed to the within lnstrument, who acknowledgedthe due execution of the
foregoing instrument, individually and on behalf of the corporation

IN WITNESS WHEREOF, I have hereunto sef my hand and offical seal~the day and year last

above mentioned.

Notary Public for South Warolina
My Commission Expires: 3-09-08

Book2395/Page577
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EXHIBIL “A”

Housing Parcel

ALL that certain piece, parcel or tract of land, situate, lying and being on Daufuskie Island, Beaufort
County, South Carolina, and being more particularly shown and described as 10.90 acres on that
certain plat entitled, “A Boundary and Wetlands Survey of 10.90 acres, being a portion of Melrose
Plantation, Daufuskie Island, Beaufort County, South Carolina,” prepared by William S, Sanders,
PLS # 16122, and recorded in Plat Book _114 _at Page 13 in the ROD Office for Beaufort
County, South Carolina.

AND ALSO a perpetual, non-exclusive easement for ingress and egress over that certain piece,
parcel or tract of land, situate, lying and being on Daufuskie Island, Beaufort County, South
Carolina, and being more particularly shown and described as Fifty (50') Easement on that certain
plat entitled, “A Boundary and Wetlands Survey of 10.90 acres, being a portion of Melrose
Plantation, Daufuskie Island, Beaufort County, South Carolina,” prepared by William S. Sanders,
PLS # 16122, and recorded in Plat Book _114 at Page 13 in the ROD Office for Beaufort
Counly, South Carolina.

HILTONUEAD-#62(996-v}  116793.00049
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nd
et Prepared Y 3 KECORDING FEES 14.00

MeNailr Law Firm, PAAVIN
Shelter Cove Exccutive Park
2¥-Br8icterforebancs Suliedss-
Hilton Head Island, SC 29928
(843) 785.2171

V-2 /1

STATE OF SOUTH CAROLINA ) .
) PARTIAL RELEASE AND SUBORDINATION
COUNTY OF BEAUFORT ) (School Parcel)

THIS PARTIAL RELEASE AND SUBORDINATION (the “Partial Release”) is made and entered
into as of the day of « g 2 i A 9\__ , 2006, by and between DAUFUSKIE ISLAND
PROPERTIES, LLC, a Delaware limited liability company, d/b/a DAUFUSKIE ISLAND RESORT AND
BREATHE SPA with an address of 421 Squire Pope Road, Hilton Head Island, South Carolina 29925
("DIRBS™); and THE INTERNATIONAL JUNIOR GOLF TOUR d/b/n INTERNATIONAL JUNIOR
GOLF ACADEMY with an address of 7 Office Park Road, Suite 105-H, Hilton Head Island, South Carolina
29928 (“IIGA”); RAYMOND TRAVAGLIONE with an address of 7 Office Park Road, Suite 105-H,
Hilton Head Island, South Carolina 29928 (*Travaglione™); and CLUBCORP USA, INC,, a Delaware
corporalion, as successor by merger to CLUB FINANCIAL CORP, (the “Lender”) (DIRBS, IIGA,
Travaglione and Lender, collectively, the “Parties”),

WITNESSETH:

WHEREAS, on March 1, 2001, DIRBS, made and executed that certain mortgage in favor of Lender
to secure indebtedness in the original principal sum of EIGHTEEN MILLION DOLLARS ($18,000,000.00)
which mortgage was recorded in the Office of the Register of Deeds for Beaufort County in Book 1586 at
Page 1277 ("Lender Mortgage™); and

WHEREAS, DIRBS, IJGA and Travaglione have entered into that certain Agreement for Land
School Parcel dated as of the 19" day of December, 2004 (the “School Parcel Agreement”) whercby
Travaglione agreed to purchase and DIRBS agreed to sell certain property located in Melrose Plantation,
Daufuskie Island, South Carolina snd more particularly described on Exhibit “A” attached hereto and made
a part hereof (the “School Parcel”); and

WHEREAS, pursuant to the School Parcel Agreement, DIRBS has agreed 1o sell and Travaglione
has agreed to purchase the Schoo!l Parcel; and

WHEREAS, pursuant to the School Parce! Agreement closing is contingent upon DIRBS obtaining

the agreement of Lender to release the School Parcel from the Lender Mortgage (the “School Parcel
Release™); and

HILTONHEAD-4621910-vl 116793.00049
Page | of4
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WHEREAS, the School Parcel Agreement contemplates purchase money financing from Seller to
be represented by Promissory Note of Purchaser in the amount of One Hundred Thousand and No/100
(8100,000.00) ta be secured by Morlgage in favor of Seller (the “Mortgage"); and

WHEREAS, Lender agrees to provide this Partial Release subject to the terms and conditions more
particularly described herein,

NOW, THEREFORE, in consideration of tﬁe premises afaresaid and also in consideration of TEN
AND NO/100 DOLLARS ($10.00) and the mutual promises contained herein, the receipt and sufficiency of °
where are hereby acknowledged, the Parties agree as follows:

1. Recitals, The recitals above are hereby incorporated by reference.

2. Release of Lender security interest in the School Parcel. Lender does hereby covenant,

consent and agrees to telease the Schoo! Parcel from the Lender Mortgage. IIGA and
Travaglione acknowledge that such release satisfics the release contingencies set forth in the
Schoal Parcel Agreement.

3. Consideration for Release of the School Parce] from Lender Mortgage. Tn consideration of

Lender releasing the School Parcel from the Lender Mortgage, DIRBS, IJGA and
Travaglione agree to name Lender as co-mortgagee in the Morlgage,

4, Suberdination_of the Mortgages. DIRBS and Lender hereby agree (o subordinate
indebtedness secured by the Mortgage to any construction financing of T¥GA to be used to
construct improvements on the School Parcel.

s. Miscellaneous, The invalidity or unenfarceability of any provision of this Agreement shall
not affect the other provisions hereof and this Agreement shall be construed in all respects
as if such invalid and unenforceable provision were omilted. For the convenience of the
parties hereto, duplicate originals of this Agreement may be executed and each such original
shall be deemed to be an original instrument. This Agreement shall be govemed and
construed in accordance with the laws of the State of South Carolina. Titles of the
paragraphs and subparagraphs included herein have been inserted as a matter of convenierice
for reference only and shall not affect the meaning o construction of any of the terms or
provisions hereof. This Agreement and alt documents and instruments fncorparated herein
by specific reference are intended by the parties hereto to be the final expression of their
agreement and constitute a complete and exclusive statement of the terms hercof
notwithstanding any representations or statements to the contrary heretofore made. Tn the
event of litigation relaling to enforcement of rights under this Agreement, the prevailing
party shall be entitled to recaver all fitigation expenses, including legal foes and cout costs,
from the non-prevailing party. This Agreement may not be amended, madified, altered or
changed in any respect whatsoever, except by a further written agreement duly executed by
the parties hercto. This Agreement shall be binding upon and inure to the benefit of the
respective heirs, legal representatives, successors and assigns of the parties hereto.

HILTONHEAD-#521910-v]  116793.00049
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IN WITNESS WHEREOT, the parties hereto have set their hands and seals as of the date first above
written,

W Dnufuslnyf i{;pel ties, LLC

Elizabeth J. Oliver, Authonz“d‘Agent

STATE OF SOUTH CAROLINA )

) ACKNOWLEDGEMENT
COUNTY OF BEAUFORT. )

T, the undersigned Notary, do hereby certify that Daufuskie Island Properties, LLC, by Elizabeth
J. Oliver, Authorized Agent, personally appeared before me this day and acknowledged the due execution
of the foregoing instrument.

Witness my hand and official seal this > day of ’CJD{W , 2006,

o sA{/W
Natary Public for South Carolina
My Commission Bxpires:

MY CO&A‘TISSION EXP!R""
SHARON Siv¢ ‘o "

[rest of pape intentionally left blank]
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IN WITNESS WHEREOF, the parties hereto have set their hands and seals as of the date first above

written.
RIS QUL TIT(.00.60:0.9.0.0.6:0.0 ¢
XBY:
B OB AL S AL ORLLELNEGE S
International Junior Go) L, Inc., d/b/a
] Internationa my
a4
o ’ .
aMA - By =
~ ~') Raymond Travaglione, President
witness 2 ] E )
witness -

Raymond Travaglione, Individnally

ClubCpryp USA, Iyje., as successor by merger to
Club al

By, /i
( John M/ Massey, 11 Q
d,%'mm""“ ety SN0/ Vice President
JAH THOMAS
Natory Puble, Stoa of Toxns

HILTONHEAD-#621910-v 116793.00049
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STATE OF TEXAS §
ACKNOWLEDGMENT

§
COUNTY OF DALLAS  §

BEFORE ME, the undersigned autfiority, on this day personaily appeared” Jolin M,
Massey, 111, Senior Vice President of ClubCorp USA, Inc., a Delaware corporation, known to me
to be the person and officer whose name is subscribed to the foregoing instrument and
acknowledged to me that he executed the same for the purposes and consideration therein
expressed, as the act and deed of said corporation, and in the capacity therein stated.

" GIVEN UNDER MY HAND AND SEAL OF OFFICE this the St day of May, 2006.

SN, JAN THOMAS
by :} Notary Public, State of Toxas
&

My Commisslon Expires

JMlepal WPSHARRDWDavfuskle] 222-DIVOS3I 102 RealPrap Transfers. NCC-USA notery oek.doe Auguﬂ

STATE OF SOUTH CAROLINA

. ACKNOWLEDGMENT
COUNTY OF BEAUFORT

I HEREBY CERTIFY. that on this 2nd day of June, 2006 before me, the
undersigned Notary Public of the State and County aforesaid, personally appeared Raymond
Iravaglione, individually and in his capacity as President of Intermational Junior
Golf Tour, Inc. d/b/a Internatiomal Junior Golf Academy, a South Carolina Corporation,
known to me (or satisfactorily proven) to be the persona whose name(s) is subscribed to
the within instrument, who acknowledgedthe due execution of the foregoing instrument
individually and on behalf of the Corporatiom.

IN WTINESS W F, 1 v
year last & ovg mentiogggl.io , have hereunto set my hand Rnd official seal the day and

Notary public for South Carolina

My Commission Expires:g__ ()C]"O
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EXHIBIT “A»

School Parcel

ALL that certain piece, parcel or tract of land, situate, lying and being on Daufuskie Island, Beaufort
County, South Carolina, and being more particularly shown and described as “IIGA, 57,446 SF,
1.32 Ac.,” on that certain plat prepared by William S. Sanders, PLS # 16122, dated June 23, 2005,
and recorded in Plat Book 107 at Page 81 in the ROD Office for Beaufort County, South Carolina,

HILTONHEAD-4621910.v0  116793,00049
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_ BEAUFORT COUNTY 8C - ROD

BIK 02397 PGS 1489-1485

@ FILE NUM 2008050748
Y4 08/27/2008 11:40:33 AM
REC'D BY S SMITH RCPT# 427578
N4 /\/{L — , T /\/ DM _ RECORDING FEES 13.00
STATE OF SOUTH CAROLINA ) :
) MORTGAGE - HOUSING PARCEL
COUNTY OF BEAUFORT )

THIS MORTGAGE (the "Mortgage") is made this Z_ day of June, 2006, between YDWI/T
LAND COMPANY, LLC, a South Carolina limited liability company, whose address 7 Office Park
Road, Hilton Head Island, SC 29928 (the "Borrower"), and DAUFUSKIE ISLAND PROPERTIES
LLC d/b/a DAUFUSKIE ISLAND RESORT AND BREATHE SPA whose address is 421 Squire Pope
Road, Hilton Head island, SC 20025 ("DIRBS") and CLUBCORP. USA, INC., a Delaware Corporation
as successor by merger to CLUB FINANCIAL CORP, ("CLUBCORP") ( DlRBS and CLUBCORP
hereinafter altemahvely the "Lender").

WITNESSETH:

WHEREAS, Bosrower is indebted to DIRBS in the principal sum of FOUR HUNDRED
THOUSAND AND NO/100 DOLLARS ($400,000.00) which indebtedness is evidenced by Borrower's
note of even date herewith (the "Note"), providing for payment in one lump sum of principal and interest
on November 10, 2010; and

WHEREAS, the Note is subject to the terms of that certain Agreement for Land Housing Parcel
and Amenitics Parcel of August 19, 2004 (the “Housing and Amenities Parcel Agreement” which
provides that the Note shall be cancelled without any payment thereunder in the event the Borrower shall
cause the property acquired by the within Borrower from DIRBS by Deed of even date herewith (the
“School Purccl™) to be used for the construction of a school and assaciated training and recreational
facility for a period of Five (5) consecutive years from the date of the commencement of the first full
school year as described in said Agreement except as otherwise therein provided: and-

WHERFEAS, Borrower and Lender are parties to that certain Partiat Release and Subordination of
even date herewith which is incorporated herein by reference hereto.

NOW THEREFORE, TO SECURE to Lender Lhe repayment of the indebtedness evidenced by
the Note, with interest thcreon, the payment of all other sums, with interest thereon, advanced in
accordance herewith to protect the security of this Mortgage, and the performance of the covenants and
agrecments of Borrower herein contained, Borrower does hereby mortgage, grant and convey to Lender
and Lender's suceessors and assigns the following described propesty:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF

TO HAVE AND TO HOLD unto Lender and Lender's heirs, successors and assigns, forever,
together with all the improvements now or hereuafter erected on the property, and all easements, rights,
-appurtenances, renls, royaltics, mineral, oil and gas rights and profits, water, water rights, and water
stock, and all fixtures now or hereafter attached to the property, all of which, including replacements and
additions thereto, shall be decrmed to be and remain a part of the property covered by this Mortgage; and
all of the foregoing, together with said property (or the leasehold estate if this Mortgape ison a leaschold)
is herein referred to as the "Property."

HULTONHEAD-4342594-vd  116791.00049
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Borrower covenants that Borrower is lawfully seized of the estate hercby conveyed and has the
right to mortgage, grant and convey the Property, that the Property is unencumbered, and that Borrower
will warrant and defend generally the title to the Property against all claims and demands, subject to any
declarations, easements or restrictions listed in a schedule of exceptions to coverage in any title insurance
policy or certificate of title insuring Lendes's interest in the Property.

SECTION 1.__GENERAL COVENANTS:; Borrower and Lender eovenant and apvee as follows:

SECTION 1.1 Payinent of Principal and Interest. Borrower shall promptly pay when due the
principal of and interest on the indebledness evidenced by the Note, prepayment and late charges as
provided in the Note, and the principal of and interest on any future advances secured by this Mortgage.

SECTION 1.2 Application of Payments. Unless applicable law provides otherwise, all
payments received by Lender under the Note and Paragraph |.1 above shall be applied by Lender first to
interest payable on the Note, then (o the principal of the Note, ‘

SECTION 1.3 Charges; Liens. Borrower shall pay prior to delinquency all taxes, assessments
iind other charges, fines and impositions attribulable to the Property which may attain a priority over this
Mortgage, and leasehold payments or ground reats, if any, Borrower shall promptly furnish to Lender all
hotices of amounts due under this Paragraph 1.3, and in the event Borrower shall make payment directly,
Borrower shall promptly furnish to Lender upon request receipts cvidencing such payments. Borrower
shall promptly discharge any lien which has priority over this Mortgage: provided, that Borrower shall
not be required to discharge any such lien so long as Borrower shall agree in writing to the payment of the
obligation secured by such fien in a manner acceptable to Lender, or shall in good faith contest such lien
by, or defend enforcement of such Jien in, legal proceedings which operate o prevent the enforcement of
the lien or (orfeilure of the Property or any part theceof,

SECTION [ .4 Preservation and Mainlenance of Property. Borrower shall keep the Property in
good repair and shall not commit waste or permit impaitmenl or deterioration of the Property and shall
comply with the provisions of any lease if this Mortgage is on a leasehold, Borrower (a) will not remove
or demolish nor alter the design or structural character of any building now or hereafter erected vpon the
premises unless Lender shall first consenl therelo in writing; and (b) will comply with all laws,
ordinances, regulations, covenants, conditions and restrictions affecting the premises, and will not suffer
or permit any violation thereof,

SECTION 1.5 ~ Profection of Lender's Security. If Borrower fails to perform the covenants and
agreements contained in this Mortgage, or if any action or proceeding is commenced which materially
affects Lender's interest in the Property, including, but not fimited to, eminent domain, insolvency, code
enforcement, or arrangements or proceedings involving a bankrupt or decedent, then Lender at Lender's
option, upon notice to Borrower, may make such appearances, disburse such sums and take such action as
is necessary to protect Lender's interest, including, but not limited to, disbursement of reasonable legal
fees and entry upon the Property to make repairs. Any amounts disbursed by Lender pursuant 1o this
Paragraph 1.5, with interest thereon, shall become additional indebtedness of Borrower secured by this
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Mortgage. Unless Borrower and Lender agree to other terms of payment, such amounts shall be payable
upor natice from Lender to Borrower requesting payment thereof, and shall bear interest from the date of
disbursement at the rate of the prevailing average prime rate published in the Wall Strect Journal until
paid, payable from time to time on outstanding principal under the Note unless payment of interest at such
raic would be contrary to applicable law, in which ovent such amounts shall bear interest at the highest
rate permissible under applicable law. Nothing contained in this Paragraph 1.5 shall require Lender to
incur any expense or take any action hereunder,

SECTION 1.6 Inspection. Lender may make or cause to be made reasonable entries upon and
inspections of the Property, provided that Lender shall give Borrower notice priot to any such inspection
specitying reasonable cause therefor related to Lender's interest in the Property.

SECTION 1.7 Condempation. The proceeds of any award or claim for damages, direct or
consequential, in connection with any condemnation or other taking of the Property, or part thereof, or for
conveyance in lieu of condemnation, are hercby assigned and shall be paid to Lender, [n the event of a
total taking of the Property, the proceeds shall be applied to the sums secured by. this Mortgage, with the
excoss, if any, paid to Borrower. In the event of a partial taking of the Property, unless Borrower and
Lender otherwise agree in writing, there shall be applied to the sums secured by this Mortgage such
proportion of the proceeds as is equal to that proportion which the amount of the sums secured by this
Mortgage immediately prior lo the date of taking bears to the fair market value of the Property
immediately prior to the date of taking, with the balance of the proceeds paid ta Borrower. 1f the Property
is abandoned by Borrower, or if, afier notice by Lender fo Borrower that the condemnor offers 1o make an
award or seltle a claim for damages, Borrower fails to respond to Lender within 30 days after the date
such notice is mailed, Lender is authorized to collect and apply the proceeds, at Lender's option, either to
resloration or repair of the Property or lo the sums secured by this Mortgage, Unless Lender and
Borrower otherwise agree in writing, any such application of proceeds (o principal shall not extend or
postpone the due dale of the monthly installments referred to in Paragraph 1 hereof or change the amount
of such installments, .

SECTION 1.8 Transfer of the Property: Assumption. If the Property is sold or tsansferred by
Borrower or if possession is given to the Property by Borrower to a third party via a land contract, or
agrecment for deed or other similar instrument, without Lender's prior written consent, excluding: (a) the
creation of a lien or cncumbrance subordinate to this Mortgage; (b) the creation of a purchase money
security interest for household appliances; (c) a transfer by devise, descent or by operation of law upon
the death of a joint tenant; or (d) the grant of any leaschold interest of three years or less nat containing an
option to purchase, Lender may, at Lender's option, declare all the sums secured by this Mortgage to be
immediately due and payable. .

SECTION 1.9 Acceleration: Remedies, Upon Borrower's breach of any covenanl or agreement
of Borrower in this Mortgage, including the covenants to pay when due any sums secured by this
Morigage, Lender al Lender's option may declare all of the sums secured by this Mortgage to be
immediately due and payable withoul further demand and may foreclose this Mortgage by judicial
proceeding. Lender shall be entitled to collect in such proceeding all expenses of foreclosure, including,
but not limited to, reasonable legal fees, and costs of documentary evidence, abstracts and title reports, all
of which shall be additional sums secured by this Mortgage.
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SECTION 1.10 Assignment of Rents; Appointment of Receiver. ‘ As additional security
hereunder, Borrower hereby assigns to Lender the rents of the Property, provided that Borrower shal,
prior to accelcration under Paragraph 1.9 or abandonment of the Property, have the right to collect and
retain such rents as they become due and payable. Upon acceleration under Paragraph 1.9 hereof or
abandonment of the Property, Lender shall be entitled to have a receiver appointed by a court to enter
upon, take possession of and manage the Property and to collect the rents of the Property, including those
past due, All rents collected by the receiver shall be applied first to payment of the costs of management
of the Property and collection of rents, including, but not limited to, receiver's fees, premiums on
recoiver's bonds and reasonable legal fees, and then to the sums secured by this Mortgage, The receiver
shal! be liable to account only for those rents actually received,

SECTION .1t Release. Upon payment of all sums secured by this Mortgage or satisfaction of
the conditions for cancellation of the Note under the Housing and Amenities Parcel Agreement, this
Mortgage shall become null and void, and Lender shall release this Mortgage without charge to Borrower.
Borrower shall pay all costs of recordalion, if any,

SECTION 2. MISCELLANEQUS PROVISIONS.

SECTION 2,1 Any extension of the time for payment or modification of amortization of the
sums secured by this Mortgage granted by Lender to Bomrower or any stccessor in interest of Borrower
shall not operate to releasc, in any manner, the liability of the original Borrower and Borrower's
successors in intcrest. Lender shall not be required to commence proceedings against such successor or
refusc to extend time for payment or otherwise modify amortization of the sums secured by this Mortgage
by reason of any demand made by the original Borrower and Borrower's successors in interest.

SECTION 2.2 Any forbearance by Lender in exercising any right or remedy hereunder, or
otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise of any such right or
remedy. The procurement of insurance or the payment of taxes or other liens or charges by Lender shall
nol be a waiver of Lender's right to accelerate the maturity of the indebtedness secured by this Mortgage.

SECTION 2.3 All remedies provided in this Mortgage are distinct and cumulative to any other
right or remedy under this Mortgage or afforded by law or equity, and may be exercised concurrently,
independently ar successively,

SECTION 2.4 The covenants and agreements herein contained shall bind, and the rights
hereunder shall inure to, the respective successors and assigns of Lender and Borrower. All covenants
and agreements of Borrower shall be joint and several, The captions and headings of the paragraphs of
this Mortgage are for convenicnce only and are nol to be used to interpret or define the provisions hereof,

SECTION 2.5 Except for any notice rcquired under applicable law to be given in another
manner, () any natice to Borrower provided for in this Mortgage shall be givon by mailing such notice
by certified inail addressed (o Borrower at the address of Borrower as provided herein, and (b) any notice
ta Lender shall be given by certified mail, return receipt requested, to Lender's address stated herein or to
such other address as Lender may designate by notice to Borrower as pravided herein. Any notice
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provided for in this Mortgage shall be deemed to have been given to Borrower or Lender when given in
the manaer designated herein.

SECTION 2.6 This Mortgage shall be governed by the law of South Carolina. In the event that

any provision or clause of this Mortgage or the Noto contlicts with applicable law, such conflict shall not_

affect other provisions of this Mortgage or the Note which can be given offect without the conflicting
provision, and (o this end the provisions of the Mortgage and the Note are declared to be severable.

SECTION 2.7 -Borrower shall be fumished & copy of the Note and of this Mortgage at the time
of execution or after recordation hereof.

SECTION 2.8 This Mortgage was prepared in the officc of the MeNair Law Firm, P.A,, P.O.
Drawer 3, Hiiton Head Island, SC 29938-0003, '

SECTION 2.9 Hazard Insurance. Borrower shall keep the improvements now existing or
hereafter erecled on the Property insured against loss by fire, hazards included within the term “extended
coverage,” and such other hazards, including flood, as Lender may require and in such amounts and for
such periods as Lender may require; provided, that Lender shall not require that the amount of such
coverage exceed that amount of coverage required to pay the sums secured by this Mortgage. All
premiums on insurance ‘policies shall be paid by Borrower, when due, directly to the insurance carrier.
All insurance policies and rencwals thereof shall be in form acceptable to Lender and shall include a
standard mortgage clause in favor of and in form acceptable to Lender. Lender shall have the right to
hold the policics and renewals thereof, and Borrower shall promptly furnish to Lender all renewal notices
and all receipts ‘of paid premiums. In the event of loss, Borrower shall give prompt notice to the
insurance carrier and Lender, Lender may make proof of loss if not made promptly by Borrower.

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied to
restoration or repair of the Property damaged, provided such restoration or repair is economically feasible
and the security of this Mortgage is not thereby impaired. If such restoration or repair is not economically
feasible or if the security of this Mortgage would be impaired, the insurance proceeds shall be applied 1o
the sums secured by this Mortgage, with the excess, if any, paid to Borrower. If the Property is
abandoned by Borrower, or if Borrower fails to respond to Lender within thirty (30) days from the date
nolite is mailed by Lender to Borrower that the insurance carrier offers to settle a claim for insurance
benefits, L