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STATEMENT OF THE CASE

The parties were heard by Commissioner Melody L; James on March 4, 2015 in Saint
George, South Carolina to determine issues as set forth in the Claimant’s Form 50. Specifically, *
the Claimant sought additional benefits and/or compénsalioh for injuries he sustained related to a
February 23, 2009 accident. Thé Claimant sustained admitted injuries to thé back and neck in a
February 23, 2009 accident. The parties reached an agre:ement to settle the maﬁer in its entirety
for $249,000.00, subject to approval by the South Carolina Workers’ Compensation
Commission. The parties executed a Final Lump Sum Agreement and Re]eage (“clincher”) on
June 3, 2011. The clincher was filed with the Commission on Juné 7, 201‘1. In addition, the
Claimant settled his Longshore and Harbor Workers’ Co}npenSation Act claim for $49,000.00.

The Claimant filed a Form 50, requesting a hearing, on July 29, 2014. He argued at the
hearing that at the timé of the settlément, he was in distress, on medication, and being coerced.
He requested ihat the clincher that he signed on June 3, 2011 be invalidated.

The Respondents argued that the Claimant validly settled his claim for $249,000.00 or}
June 3, 2011. He executed a clincher and Form 19 at tha;t time, which were both filed with and
approved by the Commission. The claim was then closed at the Commission. The Defendants
contended that the Claimant is unable to request, more than thrée years afier his reéeipz of the
settlement funchs, that the settlement be invalidated. “ B

On July 6, 2015, Commissioner J ames issued the following:

FINDINGS OF FACT

! :
1. The Claimant was represented by Counsel during the agreement and signed such
agrecment which stated “it is stipulated and agreed between the partics that, upon

filing with the Commission, this Agreement shall not be subject 1o review,

tJ



modification or amendment by the Commission or the Courts of this State.”
(Settlement of June 7, 2011, paée 4). Funh‘e‘rmore the ‘;agreement and release [was]
adopted as an aWard of the South Carolina Workers’ Compensation Commission
fwhich] ﬁn\ally end[ed] th[e] matter.” (Setﬂement of June 7, 2011, page 5).

An, Agreement and Final Release (élinéher) reliev‘es the employer and its
representative from any further responsibility for payment of compensation or
medical expenses, unless the Agreement and Final Release specifically provides
other;zvise. When the claimant signs the Agreement and Final Releaée and it is
approved, the claimant does not have the right to ask for gdditional payments in the
future even if the ‘claimant’ls medical condition worsens, unless otherwise
specifically provided for in the document. 25A S.C. Code Ann. Reg. 67-801(E)
(Supp. 2009).

The Agreément and Release in this matter corhplies with ’the provisions of § 42-9-
390 and R.67-801.

The Claimant’s request for additiénal medical treatment and cqmpensalion.are based
on his assertion that the final agreement and release was “fabricated” and that he was
“in distress and on medication being coerced” at the time of settlement.

Tﬁe Act provides for review of a matter within one (1) year of the payment of the
- award for a change of condition for the worse. Section 42-17-90. The Claimant’s
one year filing period for review under thié Section would have expired in Junc of
2012. The Act does not ha\‘}e a specific provision for fraud for review of an-order or
an award, such as that found in the South Carolina Rules of Civif Procedure. ‘The

Workers Compensation Act is a creature of statute and must be applied statutorily.



None the less, although there does not appear to statutory relief for an agreement that
is validly -emered into, they Claimant asserts that the agreement was not validly
entered into, so an ahélysis is performed under general principles of fraud.
To prevail on a cause of action for fraud, a Plaintiff must prove by clear, cogent and
convincin(g c_tvidence the following elements: (1) a representation; (2) its falsity; (3)
its materiality; (4) .either knowledge of its falsity or a reckless disregard of its truth or
falsity; (5) intent that the representation be acted up»oﬁ; (6) the hearer’s ignorance of
its falsity; (7) the hearer’s reliance on its truth; (8) the,hearer’s right to rely'thereon;
and (9) the hearer’s consequent and proximate injury. Regions Bank v. S"chmauch,
354 8.C. 648, 672, 582 S.E.2d 432, 444 (Ct. App. 2003).
Furthermore,
[i]tis largely because the law of fraud requires a Plaintiff to prove his ignorance of
the falsity of the represematlon and his right to rely on the falsnty that the courts long
. ago established the rule that ordinarily -one cannot complain' of fraud in thc
‘misrepresentation of thcla contents of a written instrument signed by him when the
truth could havé been ascertained by reading the insmiment, and that one entering
into a written contract must read it and avai! himself of every reasonable épportuni!y
to understarlld< its content and meaning. |
Id Al 673, 5%2 S.E.2d at 445, (quoting PPG Indus., Inc. v. Orangeburg Paint /&

Decorating Cir., Inc., 297 S.C. 176, 180, 375 S.E.2d 331, 333 (Ct.App.1998)).

To establish a claim or defe'nse\ of fraud in the inducement, the following three
| elements must be proven in addition to the nine elements of traud: “(1) that the

alleged fraudfeasor made a false representation relating to a present or preexisting



fact; .(2) that the alleged fraudf¢asor intended to deceive him; and (3) that he had a
right to rely on the misrepresentation made to him.” Moseley v. All Things Possible,
Inc., 388 S.C. 31, 36, 694 S.E.2d 43, 45 (Ct. App. 2010) aff’d, 395 S.C. 492, 719

S.E.2d 656 (2011).

N

The Claimant has failed to state any facts beyond his own conclusory statements to

support his contention that the final settlement and release was fabricated. These

o~

. uncorroborated statements, standing alone, do not constitute clear and convincing

evidence of fraud.

N

" In the settlement the Claimant “assert[ed] that he had been fully advised of his rights

.. . and that [he] was of the opinion that the proposed settiement [was] reasonable

and fair.” The Claimant’s former attorney who represented him at the time of the

settlement concurred in that opinion. (Settlement of June 7, 2011, page 2). In~

addition, Claimant asserted that “he recognize{d] that his consent to th|e] settlement

[was] a final determination and adjudication of all benefits under the South Carolina

‘Workers’ Compensation Act, growing out of or in any way connected with any

injury and/or accideht occurring on or about February 23, 2009.” (Settlement of
June 7, 2011, page 2-3).

The Claimant,wés repreéenled at the time of his agreement by two attomneys. The
Commission records indicate that Scott Bluestein. Esquire entered an appcarance of
record by correspondence that was received and entered. by the -Commission on
April 1, 2009. Mr. Bluestein was relieved as counsel of record on September 15,
2014 by Order of the Commission. Malcolm Crosland, Esquire also entered an

appearance of record by correspondence that was received _and entered by the



1.

12.

Commission on November 5, 2010. Mr. Croslahd was relieved on December 1,
2014 by Order of tﬁe Commission.

By signing the ﬁt‘fal agreement and release; the .Claimant represented that he
ascertained the truth of the document by reading it and ihat he understood its content
and meaning. Therefore, Claimant’s asscniqn that the settlement was “fabricated” is
not supported by sufficient facts to satisfy claims of fraud or fraud in the
inducement.

An ordinary award of the . . . Commission is not a final judgment in the sense that
térfn is used with reference to a judgment of a Court, because . . . “such awards are
reviewable at anzwtime on(the ground 6f change of condition, subject to the}
limitation that no su‘ch review shall be rﬁade after twelve months from date of last/

payment of compensation.” Atkins v. Charleston Shipbuilding & Drydock Co., 206

S.C. 63, 68-69, 33 S.E.2d 46, 48 (1945). However, “this is a different question from

the validity and finality of a settlement fairly entered into and approved by the

Commission, including a release of future claims and demands, which [the Supreme
Court Qf South Carolina] regards to be valid and enforceable.” Id.

The Clai/mant additionally asserts that he was “in distress on medication being
coerced™ at the time of the sgtﬂemen’l. When a party challenges a transaction based
on mental incompetence or lack of capacity, “the‘pany alleging incompetence bears
the burden of proving incapacity at the time of the transaction by a preponderapcc of
the evidence.” In re Thames, 344 S.C. 564, 572, 544 S.E2d 854, 858
(Ct.App.2001). The South Carolina Court of Appeals has previously defined

contractual capacity as “a person’s ability to understand, at the time the contract is
' \



!

executed, the nature of lhé coﬁtract ana |ts effect.” Id. At 570, 544 S.E.éd at 857.
To make this determination, the court “generally inquire[s] as to whether the
individual lacked sufficient mental capacity to reasonably understand the
trénsaction, including the consequences and effects the transaction has upon the
individual’s rights and interests.” Frederick v. Dunbar, No. 2004-UP-187, 2004 WL
6251060, at 4 (Ct. App. 2004).

14. The Claimant has not asserted any facts beyond his own conclusory statements to
support his alleged incapacity at the time of the settlement. These uncorroborated
staterﬁents, standing ‘alone, do not constitute a preponderance of evidence of
incapacity. |

15. Pursuant to Regulation 67~801, the Claimant’s request for additional bencfits js
barred by the terms of the Final Lump Sum Agreement and Release.

 ORDER

IT 1S, THEREFORE, ORDERED that Claimant’s Form 50 Request for Hearing is

DISMISSED WITH PREJUDICE. -

AND SO IT IS ORDERED!

Within the statutory p’eriod, the Claimant filed a Form 30 Application for Review in the
case setting forth his reasons, copies of which were furnished to all interested parties prior to oral
argumeht before the Appellate Panel on October 19, 2015. Such, together with all documentary

evidence, has been delivered by oral argument to the individual mcmbcrs-of the Appellate Panel

and has since been under study and consideration.



In his Form 30 Application for Review, the Claimant alleges that he was looked down
upoﬁ because of his ignorance to the laws and was treated with bias by the Court. He claims his
civil, state, and 1éderal.constitutional rights were violated. In his Brief to the Appellate Panel,
the Claimant. requests compensatory damages for injuries caused by the’ deprivation of his
consmuuonal rights. The Brief further alleges that the Defendants “wnllfully, unlawfully, and
unconstitutionally consplred” to deprive him of his rnghts. It claims that the attomeys involved

_in the case committed fraud, breach of trust, and breach of contract. The Claimant requests a
Jury trial in order to gain compensation and restitution. '

At the Appellate Hearing, during oral argument, the Claimant argued that he was on
medication for cirrhosis of the liver and hepatitis and lacked the mental capacity to enter into the
settlement agreement he signed on June '3, 2011. He requested $100,000.00 per year until he
reaches age 65. Thé Defendants argued lﬁat the Claimant validly entered into the clincher
agreement, received the settlement funds, énd spent the settlement funds. They further argued that
the Claimant presented no evidence that he lacked mental capacity to enter- into the clincher
agreement on June 3, 2011. The Defendants asked that the'July 6, 2015 Decision and Order of the
Hearing Commissioner be affirmed.

In an appellate review, the Panel shall, pursuant to S.C. Code Ann. 42-17-50 (1 985), rgview
the award, weigh the evidénce, as ‘presented at the initial "hean'ng'émd, in good grounds be shown
thercf()\fe, make its own Fiﬁdings of Fact and reach its own Conclusion of Law consistent with or
inconsistent with those of the Hearing Commissiongr. Based upon a review of’ Fhe forcgoing, the
Panel has determined that the Hearing Commissioner did not err in dismissing the Claimant’s FForm
50 Request for Hearing with prejudice. “ln fact, the ovérwhelming weight of the evidence in the

record supports the dismissal of the Form 50 Request for Hearing with prejudice. The Appellate



Panel hereby AFFIRMS the Hearing Commissioner’s Decision and Order with Amendments and
enters the following Findings of Fact and Order as its own:

FINDINGS OF FACT

1. The Claimam_wag represented by Counsel durinLg the agreement and signed such
agreément which stated “it is stipulated and agreed between the parties that, upon
filing with the Commission, this Agreemem shall not be subject to review,
modification or amendment by the Commission or the Courts of this State.”
(Settlement of June 7, 2011, page 4). Furthermore the “agreement and release [was}
adopted as an award of the South Carolina Workers’ Compensation Commission
['w_hich] ﬁn‘glly end[ed] th[e] matter.” (Settlement of June 7, 2011, page S). '

2. An Agreement and Final Release (clincher) relieves the employer and its
rcpréscntative from any further résponsibility for payment of compensation or
medical expenses, unless the Agreem;nt and Final Release specifically provides
otherwise. Wher; the claimant signs the Agreement and Final Release and it is
approved, the claimant does not have the right to ask for additional payments in the
future even if the claimant’s medical condition worsens, unless otherwise
specifically érovided for in the document. 25A S.C. Code Ann. Reg. 67-801(E)
(Supp. 2009).

3. The Agreement and Release in‘this matter complies with the provisions of § 42-9-

390 and R.67-801.

4. The Claimant’s request for additional medical treatment and compensation are based

on his assertion that the final agreement and release was “fabricated™ and that he was

~ “in distress and on medication being coerced” at the time of settlement.



The Act provides for review of a matter within one (1) year of the payment of the
award for a chahge of condition for the worse. Section 42-17-90. The Claimant’s
one-year filing period for review under this Section would have expired in June of
2012. The Act does not have a specific provision for fraud for review of an order or
an award, such as that found in the South Carolina Rules of Civil Procedure. Thf.;
Workers’ Compensation Act is a creature of statute and must be app.lied statutorily.
Nonetheless, although there does not appear io be statutory relief for an agreement
that is v.alidly entered into, the Claimant asserts that the agreement was not validly
entered into, so an\ analysis is performed under general principles of fraud.
To prevail on a cause of action for fraud, a Plaintiff must prove by clear, cogent and
- convincing evidence the following elements: (1) a representation; (2)Aitsi falsity; (3)
its maleriality;' (4) either knowledgé of its falsity or a reckless disregard of its truth or
falsity;' (5) intent that the representation be acted upon; (6) the hearer’s ignorance of
its fal;ity; (7) the hearer’s reliance on its truth; (8) the hearer’s right to rely thereon;
and (9) the hearer’s consequent and proximate injury. Reéions Bank v. Schmauch,
354 S.C. 648, 672, 582 S.E.2d 432, 444 (Ct. App. 2003).
Furthermore,
[i]t is largely because the law of fraud requires a Plaintiff to prove his ignorance of
the falsity of thé representation and his right to rely on the falsity that the courts long
ago established the rule that ordinarily one cannot complain. of fraud in the
misrcprésentation of the contents of a wriilén instrument signed by him when the

truth could have been ascertained by reading the instrument, and that onc ¢ntering

<
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into a written contract must read it and avail himself of every reasonable opportunity
to understand its conteﬁt and meaning.

ld. At 673, 582 S.E.Zd at 445, (quoting PPG lndﬂs.,. Inc. v. Orangeburg Paint &
Decorating Crr., Inc., 297 S.C. 176, 180, 375 S.E.éd 331,333 (Ct.App.1998)).

T o establish a claim or defense of fraud in the induc.emen't, the follov;ling three
elements must be proven in addition to the nine elements of fraud: “(1) that the
alleged fraudfeasor made a false representation relating to a present or preexisting
t:act; (2) that the alleged fraudfeasor intended to deceive him;-and (3) that he had a
right to rely on the misrepresenta{ion' ma;de*to him'.” Moseley v. All Things Possible,
Inc., 388 S.C. 31, 36, 694 S.E.2d 43, 45 (Ct. App. ;010) aff’d, 395 S.C. 492, 719
S.E.2d 656 (2011).

The Claimant has failed to staté any facts beyond his own conclusory statements to
support his contention that the ﬁn;l settlement and release\was fabricated. These
uncorroborated statements, standing alone, do not constitute clear and cgnvincing
~ evidence of fraud. A

In the settlefnent the Claimant “assert[ed] that he had been fully advised of his rights
.. .‘ and that [he] was of the opinion that the proposed settlement [was] reasonable
and fair.” The Claimant’s former attomey who reprj_esented him -at the time of the
settlement concurred in that opinion. (Se:ttlemen; of June 7, 2011, page 2). In .
addition, Claimant asserted that “he recognize[d] that his conseni 1o thie] settlement

[was] a final determination and adjudication of all benefits under the South Carolina

Workers’ Compensation Act, growing out of or in any way connccted with any

-
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injury and/or accident occurring en or about February 23, 2009.” (Settlement of
June 7, 2011, page 2-3).

The Claimant was represented at the time of his egreement by two attomeys. The
Commission records indicate that Scott Bluestein, Esquire entered an abpearance of
record by correspondence that ‘was received and emered by the Commission on
April 1, 2009. Mr. Bluestein was relieved as counsel of record on September 15,
2014 by Order of the'Commission. Malcolm Crosland, Esquire also entered an
appearance of record by correspondence that was received and enie?ed by the
Commiss/ion on November 5, 2010. Mr. Crosland was relieved on December 1,
2014 by Order of the Commission.

\ By signing the final agreement 'and release, the Claimant represented that he
ascertained the truth of the document by reading it and that he undersfood its content
a}nd meaning. Therefore, Claimant’s assertion that the settlement was “fabricated” is
not sixpponed' by sufficient facts' to satisfy claims of fraud or fraud in the
inducement.

An ordinary award Vof the . . . Commission is not a final judgment in the sense that
term is used with reference to a judgment of a Court, because . . . “such awards are
reviewable atvany time on tﬁe ground of change of condition, subject to the
limitation that no such review shall be made afier twelve months from date of last

payment of compensation.” Artkins v. Charleston Shipbuilding & Drydock Co., 206

. R
" 8.C. 63, 68-69, 33 S.E.2d 46, 48 (1945). However, “this is a different question tro

the validity and finality of a settlement fairly entered into, and approved by the



13.

14.

15.

Commission, including a release of future claims and demands, which [the Supreme‘

Court of South Carolinaj régards io be valid and enforceable.” /4.

The Claimant additiona]ly asserts that he was “in distress on medication being'
coerced” at the time of the settlement. When a party cha!lenge:s, a transaction based

on mental incompetencébr lack of capacity, “the party alleging incompetence bears

the burden of proving incapacity at the time of the transaction by a preponderance of
the evidence.” In re Thames, 344 S.C. S64, 572, 544 SE.2d 854, 858

(Ct.App.2001). The South Carolina Court of Appeals has breviously defined

contractual capacity as “a pergon’s ability fo understand, at the time the contract is

éxecut\ed, the nature of the contract and its éffect.” Id. At 570, 544 S.E.2d at 857.

Td make this determination, the court “generally inquire[s] as to whether the

individual lacked sufficient mental capacity to reasonably understand the

transaction, including the.co-nsequences and effects the .travnvsaction has upon the

individual’s rights and interests.” Frederick v. Dimbar, No: .2004-UP7187, 2004 WL

625 1660, at 4 (Ct. App. 2004).

The Claimant has not asserted any facts béyond his own conclusory statements to

support his alleged incapacity at the time of the settlement. These uncorroborated

statements, standing alone. do not constitute a preponderance of evidence of -

incapacity.

~ Pursuant to -Regulation 67-801, the Claimant’s request for additional benefits is

‘barred by the terms of the Final Lump Sum Agreement and Release.
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ORDER

IT IS, THEREFORE, ORDERED that Claimant’s Form 50 Request for Hearing is
DISMISSED WITH PREJUDICE.

AND SO IT IS ORDERED!
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served'a copy af this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party{ies}, by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies} and-to the attorney(s] for the represented

party(ies}.
By Kim Falls on December 31, 2015



