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STATEMENT OF ISSUE ON APPEAL 

The tnal Judge vIOlated RIvera's SIXth Amendment nght to counsel by summanly 

relIevmg defense counsel from representmg RIvera sImply because RIvera rejected 

counsel's advIce and elected to testIfy 
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STATEMENT OF THE CASE 

On February 11 through 13, 2008, Raymondeze L RIvera stood tnal mAnderson 

County, before Judge J C NIcholson, JI ,and a]ury, on an mdictment chargmg hIm wIth the 

murder of Asha WIley, who was strangled to death m her home the rught of December 10, 

2006 Agamst the advIce of defense counsel, Rivera took the stand and Ielated a bIzarre 

story ImplIcatmg hImself not only m WIley's murder but m the murder of another woman, 

Kwana Burns, three days later At defense counsel's request, the Judge summarIly ordered 

Rivera to pro("eed pro se NeIther defense counsel nor Rivera made a closmg argument The 

Jury found RIvera gUIlty as charged, and the Judge senetenced hun to hfe Impnsonment 

Observmg that the court reporter and " TV cameras are here," the Judge then asked Rivera 

"to take the Witness stand and tell who else you have kIlled" ROA p 325 hne 6- ROA P 

236 hne I To the Judge's palable disappomtment, Rivera responded, "I do not Wish to" 

ROA p 236 lmes 2-8 
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ARGUMENT 

The tnalJudge vIolated Rivera's SIXth Amendment nght to counsel by sununanly 

rehevmg defense counsel from representmg Rivera sImply because Rivera rejected 

counsel's adVIce and elected to testIfy 

Although defense counsel adVIsed Rivera "there IS no profit for hIm takIng the stand, 

no advantage m It," he rejected theIr adVIce and chose to testIfy ROA p 264 lmes 16-24 

Rivera then mfonned the JUry that he was a profeSSIOnal assassm who had kIlled, among 

others, Asha WIley and Kwana Burns ROA p 271 hne 10- ROA p 304 hne 15 

At thIs pomt, defense counsel mformed the Judge, "[I]f he wants a closmg statement, 

smce he's gone loose on the WItness stand, I thmk ItS up to hIm to act m hIs own behalf to do 

It Because we ethIcally can not do It" ROA p 305 hnes 3-18 The Judge agreed and 

mfonned Rivera, "[I]f you want to make a closmg statement to the Jury, at the appropnate 

time I WIll gIve you that OppOrtunIty" ROA P 305 lmes 19-23 "[I]f there was any such 

anImal as a dIrected verdIct of gUIlty In a murder tnal, I should be able to gIve one m thts 

case, but I can't do that," the Judge added ROA p 306 hnes 15-18 Rivera declmed the 

OppOrtunIty to make hIs own closmg argument ROA p 307 lme 25-ROA p 308 lme 10 

The SIxth Amendment to the Umted States ConstItutIOn reqUIres that, In all cnmmal 

prosecutIOns, the accused shall have the nght to the aSSIstance of counsel "Of all the rIghts 

that an accused person has, the nght to be represented by counsel IS by far the most 

pervasIve, for It affects hIS abIhty to assert hIS abIlIty to assert any other nghts he may 

have" Umted States v Cromc, 466 U S 648 (1984) A defendant may, however, relmqUIsh 

hIs nght to counsel (1) by an affirmative, verbal request (2) by conduct and (3) by forfeIture 

State v Roberson, 382 S C 185,675 S E 2d 732 (2009), State v Boylan, 324 S C 552,478 
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S E 2d 689 (Ct App 1996) Smce RIvera dId not Waive counsel through an affinnatIve, 

verbal request, Ifhe relInqUished hIs nght to counsel, It could only have been through Waiver 

by conduct or forfeIture 

"DelIberate and dIlatory conduct on behalf of a defendant can suffice to Waive the 

nght to counsel" State v Fazrey, 374 S C 92, 646 S E 2d 445, 450 (Ct App 2007), 

certIOran derued June 26, 2008 "Every cnmmal defendant IS prIvIleged to testify m lus own 

defense, or to refuse to do so" Harns v New York, 401 US 222, 225 (1971) "[T]he 

accused has the ultimate authonty to make certam fundamental deCISIOns regardmg the case, 

as to whether to testIfy m hIS or her own behalf" Jones v Barnes, 463 US 745, 751 

(1983) A defendant's declSlon to testify, even though foolhardy and contrary to defense 

counsel's best adVIce, does not act as a Waiver oflus nght to counsel 

Contrary to defense counsel's assertIOn, RIvera's declSlon to testify, whIle 

undoubtedly unWise, dId not place counselm an ethIcally untenable POSItIon See Rule 407, 

SubsectIOn 1 16, SCACR In fact, SubsectIOn 3 1 of Rule 407 speCIfically proVIdes 

A lawyer shall not brmg or defend a proceedmg, or assert or 
controvert an Issue therem, unless there IS a basIS m law or 
fact m domg so that IS not fnvolous, wluch mcludes a good 
faith argument for an extensIOn, modificatIOn or reversal of 
eXIstmg law A lawyer for the defendant m a cnmmal 
proceedmg or the respondent m a proceedmg that could 
result m an mcarceratIOl1, may nevertheless so defend the 
proceedmg as to reqUlre that every element of the case be 
establzshed [EmphasIS added] 

Counsel for Rivera abandoned lus oblIgatIOn to do Just that 

A VIOlatIOn of the nght to counsel at trIal can never be harmless error See Chapman 

v Californza, 386 U S 18 (1967) Nevertheless, It IS both mstructIve and troublmg to 

observe how qUickly and completely Rivera's trIal degenerated mto an mqmsitIon once 
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RIvera was Without the aSSIstance of counsel ImmedIately after the Judge had sentenced 

RIvera to hfe Impnsonment, he embarked upon what can only be descnbed as an 

unconstItutIOnal custodIal mterrogatIOn 

[he Court Mr Rivera, what I would lIke to say to you, I 
belIeve tlus Court has an oblIgatIOn to possIbly look mto thIS 
mformatIOn Dunng cross exammatIOn by the SohcItor when 
you were on the WItness stand, she asked you the questIOn 
was Mrs WIley the first person you had killed You smd, 
"No" Now, she was gomg mto that further I stopped her 
because at that tIme I felt hke It was not appropnate before 
the Jury Now, If you would hke to take the Witness stand and 
contmue that testlmony, tell us who else you have killed, 
we'll be glad to receIve It 

Rivera No 

The Court Have a WItness seat on the WItness stand 

SohcItor He smd no 

The Court He smd no? 

RIvera Yeah 

The Court The TV cameras are here If you want to SIt 
down and gIVe a statement, we'll be glad to receIve It We 
have a court reporter here 

RIvera No, Your Honor 

The Court Pardon? 

RIvera I do not Wish to 

The Court You do not want to Okay I'm gomg to ask the 
law enforcement officers to further mvestIgate that Do you 
understand? 

RIvera [Nods head up and down ] 
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ROA P 325 lme 6- ROA p 326lme 8 Above all else, a tnal Judge must be ImpartIal He 

compromIses hIS dutIes when he assumes the role of mqulSltor Compare, for example, State 

v Owens, 362 S C 175, 607 S E 2d 78 (2004) 

The Court should reverse Raymondeze RIvera's convIctIOn for murder and remand 

for a new tnal 

Respectfully submItted, 

ThIs 29th day of January, 2009 
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