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STATEMENT OF ISSUES ON APPEAL

Whether the trial court erred in denying Appellant’s motion for directed verdict in
his trial for felony driving under the influence causing death where there was no
direct evidence or substantial circumstantial evidence that Appellant was the driver

of the vehicle at the time of the collision?

Whether Appellant’s conviction should be set aside because the State’s witness,

Phillip Johnson, testified without having first been properly sworn?



STATEMENT OF THE CASE

On June 19, 2014, Appellant was indicted by the Horry County grand jury for felony
DUI with death. R. 554 — 555 (Indictment).

On July 14-17, 2014, Appellant appeared for trial before thé Honorable Steven H.
John and a jury. Appellant was represented by James C. Galmore, III and Catherine D.
Owens, and the State was represénted by assistant solicitors Lauree Richardson and Thomas
G. Terrell, III. R. 1. The jury found Appellant guilty of the charged offense. R. 498, L. 17-
25; R. 556 (Verdict Form). Judge John sentenced Appeilant to eight years, suspended upon
the service of foﬁr years. R. 510, 1. 21-25; R. 557 (Sentencing Sheet). |

This appeal follows.



STATEMENT OF FACTS

Appellant was indicted for felony driving under the influence with death in connection with
a collision that occu;red at approximately 3:00 a.m. on February 16, 2010. R. 154, 1. 9-12; -
R. 320, 11. 8-12; R. 554 — 555(Indictment). The collision involved three vehicles — a silver
Mercury Sable, a black Hyundai, and a pick-up truck. R. 245, 11. 21-25; R. 253 1. 13 — 254,
1. 17; R. 257, 1I. 1-25; R. 389, 1. 6 — 392, 1. 4. The Sable was travelling southbound in the
northbound lane on Highway 17, a four lane road with a “Jersey barrier” divider in the
middle. The Sable collided with the Hyundai, causing the vehicles to spin. The.Sable then
spun into the front end of the truck. The sedan came to rest on top of the Jersey barrier. R.
96, 1. 5 - 98, 1. 24; R. 107, 11. 2-20; R. 156, 11. 14-25; R. 160, 1. 14 - 162, 1. 18; R. 252, 11. 13
—-254,1.17.

‘The driver of the pick-up truck was Eric i’ierce. R. 99, 1. 7-17. The Hyundai was
driven by Crystal Alden. Alden was celebrating her birthciay that night, but claimed that she
was not intoxicated, h‘aving had only one glass of wine' during dinner and two shots at
Bully’s bar over what was approximately a seven hour period. However, she was not giVen
any field sobriety tests and no breathalyzer test was administered to Alden. Her intoxicated
friend, Bradley Burns, was riding in the front passenger seat. R. 154,1.9 — 156, 1. 23; R.
159,1.22 - 160, 1. 13; R. 173,1.23 - 175,1. 13; R. 178, 1. 13 - 179, 1. 24; R. 194, II. 24-25.
Bumns testified that Alden. did not drink “a whole lot,” however he could not recall how
much eithef of them actually drank that night. R. 188, 11. 13-25; R. 190, 11. 2-8.

The occupants of ﬁe Sable were Appellant and Mitchell White. Mitchell White
died at the scene of the accident prior to the arrival of emergency services personnel. His

body went partially through the rear windshield on the passenger side of the vehicle, such



that his torso was resting on the trunk of the Sable toward the passenger side, while the
Jower half of his body remained inside. R. 101, Il. 16-25; R. 139, 1. 4 - 140, 1. 12.; R. 144,
1. 6-17; R. 166, 1l. 2-15; R. 261, 1. 25 -202, 1. 9; R. 323, 1. 22 - 324, 1. 11. The official
cause of death was “extensive trauma sustained in a motor vehicle collision.” R. 117, 1L. 7-
11. White’s blood alcohol level was 236. R. 125, 1. 7-14. He also tested positive for
marijuana and marijuana metabolite, indicating that he used marijuana both within a few
hours of his death and within two weeks of his death. R. 125, 1. 14 -127,1. 3.

The main fact in dispute during the trial was whether Appellant or White was the
driver of the vehicle. The State’s evidence regarding who was driving consisted of
testimony from Said Canto, Phillip Johnson, and Heather Swarthout, none of whom éctually
saw Appellant operatmg the Sable at the time of the collision.

Said Canto was driving behmd the Hyundal and the truck. He did not see the’
collision actually occur, but he saw the 'smoke and stopped his vehicle. He called for
emergency assistance and tried to keep the occupants of the vehicles calm. Canto testified
that when he approached the Sable, he saw Appellant in the driver seat. At first he appeared
to be sleeping, but then he started to move. Canto signaled to him to stay there and that help
was on the way. Appellant did not say anything. Canto then went to check on the
occupants of the Hyundai, and when he returned Appellant was out of the Sable and looked
“kind of dizzy.” R. 140, 1. 17 -142,1.2;R. 143,1. 11 - 144,1. 5;R. 152, 1. 11 - 153, 1. 1.
On cross-examination, Santo admitted that he did not éee the Sable being driven, so he did
not see who was actually driving at the time of the collision. He was also unable to recall
whether Appellant was wearing a seatbelt. Notably, contrary to the photographs of the

accident and the testimony of other witnesses, Canto testified that White was hanging out of



the back seat window on the péssgnger sjde and not out of the back windshield. His final
testimony on the subject was that Appellant’lé legs were “on the pedals maybe liké he was
driving.” R. 146,1.2-151,1. 25. | |
Phillip Johnson was a firefighter/E.M.T. who responded to the scene and conducted
a medical assessment of Appellant. R. 198, l 16 - 199,.1. 14; R..203, 1. 12417. Unlike the
rest of the witness, the record does not reflect that Johnson was swom-in prior to giving his
testimony. R. 198, 11. 9-25. Nonetheless, Johnson testified that Appellant had a laceration to
the right side of his foréhead and just,be-low his right eye. R. 209, 1. 23 - 210, 1. 13.
Johnson’s partner asked Appellant whefe he was seated in the car. According to Johnson,
“{o]riginally he [Appellant] stated he was the driver of the vehicle, and then he stated that he
_was in Loris,' and then he stated that he wasn’t the driver.” R. 206, IL. 1-9; R. 213, 1. 2-22.
Though the State alluded to the idea. thét Appellant changed his response because hé realized
’that White was seriously injured or dead, Johnson testified that he did not inform Appellant -
of White’s condition. R.206, 11 10-12; R..219,,l. 8- 226, I.5.
Michael Dangerfield testified for the State as an expert in “accident reconstruction.”
He was the head of the Multi-disciplinary Accident Investigation Team (“MAIT”) that
mvestlgated the collision. R. 223, 1. 19 =252, . 12. -As a result of their investigation, they
determined that the Sable was the “at. fault vehicle” in the accident. R. 278 l 13-279,1. 1.
However, MAIT did not conduct an qccupant kinematics analysis, so Dangerfield could not
give any opinion regarding who was drivfng the Sable. While such an analysis could havé
been conducted, Dangerfield testified that nohc was requested in this case. R.279,1.2 - 281,

L1

! Loris is a small town in Horry County, South Carolina.



Heather Swarthout testified that she placed Appellant in the back of a police car after
the accident because he refused medical treatment, was unstable on his feet, and needed to be
kept out of the way of emergency services personnel. R.325,1.19-327,1. 10. Sl‘le'then had
a discussion with Officer Shuster” and the Sergeant on the scene, during which “Officer
Schuster advised that he had determined that Michael Butler [Appellant] was the driver of the
silver Sable and that he had planned on starting the DUI process and — but that he was
overwhelmed, and he asked if I would take over that process for him.” R. 327, 1l. 11-21.
Swarthout then conducted field sobriety tests, after which she placed Appellant under arrest.
R. 328, I. 14 — 334, . 12; R. 355, Il. 7-20; State’s Ex. 29 (In-car Video). Officer Schuster
then began asking Appellant questions. Appellant responded that there was both a black
male and white male in the vehicle with him. Then, when asked about White specifically,
Appellant responded that he “dropped him [White] off.” Schuster then asked who was
driving and Appellant responded that it was a whit.eimale but could not give them a name or
tell them where that individual was then. He then asked about White again, and Appéllant
responded that White was a passenger and was not driving. R. 334, l. 15 - 335, 1. 8.
Swarthout also later testified on cross-examination that before sﬁe arrested Appellant, he told
her that he came to‘the scene in an ambulance; Appellant then told her that he believed he
was in Loris, rather than on a large bridge in North Myrtle Beach. R. 360, 1. 7 - 362, 1. 11.

Swarthout identified thelDNA anaiysis report produced by SLED. Appellant’s DNA
matched both the DNA‘ swab taken from the driver side airbag and the passenger side airbag.
R. 349, 1. 19 — 353, 1. 19; Defendant’s Ex. 4 (SLED DNA analysis report). The samples were
taken from the lower, left quadrant of the driver side airbag and from the left side of the

passenger side airbag. R.414,1.10-415,1.7.

2 Officer Schuster did not testify at Appellant’s trial.
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At the close of the State’s case, defense counsel made a motion for directed verdict
based on the State’s failure to produce evidehce that Appellant was the driver of the vehicle.
R. 371, IL. 3-24. The State argued that Canto’s testimony that Appellant’s “butt was in the
driver seat” and Alden’s testimony that she saw headlights coming at her “indicate that it [the
Sable] was being driven and also that it was driven by Mr. Butler [Appellant].” R.372, Il. 1-
13. In.its denial of the motion, the trial court pointed to Canto’s testimony and the DNA
evidence. R. 372, 1. 14 - 375, l: 8.. The judge found that Canto testified that immediately
after the accident occurred, he stopped and got out of his vehicle. He further stated:

The driver of the vehicle or tﬂe person that appears to be the driver of the

vehicle was unconscious as according to Mr. Canto. He said the driver was

knocked out, he was unconscious, behind the wheel of the vehicle.

He was seated. in the driver’s seat. Hié whole body was in the driver’s seat

"and he was unconscious in the driver’s seat, and this is immediately after the
accident. It was only later that that person came to and exited the vehicle.
R. 372, 1. 14 — 374, 1. 15. The judge also cited the fact that Appellant’s DNA was found on
both airbags. R. 374, Il. 16-19. He found that this was both direct substantial circumstantial
evidence reasonably tending to prove the guilt of the accused as 1he driver of the vehicle. R.
374,1.19-375,1. 8.

The defense presented one witness, David Lee, who was qualified as an expert in
accident reconstruction. R. 378, 1. 11— 387, 1. 21. He agreed with MAIT’s determination of
how the collision occurred, but went one step further to conduct an occupant kinematics
analysis. R. 393, 1. 19-25; R. 404, 1. 19.- 406, 1. 20: Lee deteﬁnined that White was the
driver and Appellaht was riding in the_ front passenger seat. R. 387, 1.22 - 389, 1. 3; R. 406,
1. 17-25. |

Based on the photographs of the vehicles, and consistent with MAIT findings, Lee

determined that the driver of the Sable -appeared to be wearing a seatbelt and that the



| passenger was uﬁrestrain‘ed. The collision occurred when the Hyundai and Sable struck each
other near the passenger side headlights. That caused the vehicles to rotate clockwise while
the occupants of the vehicle continued to move in the original direction of the vehicle until
they struck something in the car that changed their direction. The driver would have hit
something in the vicinity of the driver door and the passenger would hit something towards
the center of the console, air bags, or between the air bags. The passenger side rear corner of
the Sable then collided with the pick-up truck, with enough imipact to push the corner brake
. light almost to the center under the license plate, causing the Sable to rotate counter-
clockwise. That would have pinned the driver against the side of the vehicle and thrust the
passenger further toward the driver side of the car.

When the vehicle -came to a f'mal. stop, the energy was released such that the driver
slid up from under the seatbelt and was ejected backwards toward the right rear quarter panel
of the vehicle. This was evidenced by scrapes on both of White’s legs from just below the
shorts line down to the foot and a flesh wound on the ankle.A It was also consistent with
photographs showing what appeared to be blood® along the ridge of the driver side seatbelt.
The passenger would have been forced across the vehicle and onto the driver side. Lee
further testified that the location of Appellant’s blood on both the driver and passenger sides
airbags was consistent w1th his analysis because Appellant was the only occupant with the
opportunity to be on both sides of the vehicle. Additionally, the two injuries to Appellant’s
right eye were consistent with his being the passenger. R.389,1.4-390,1.2;R.391,1. 4~
392,1.4;R. 394,1. 15-404, 1. 11.

Defense counsel renewed the motion for directed verdiet at the close of his case,

which the trial court again denied. R. 426, 1. 5-428, l. 3.

3 No sample was collected or tested from the driver side seatbelt. R. 400,1.19-401,1.7.
| 10



ARGUMENT
I.  The trial court erred in denying Appellant’s motion for directed verdict in his
trial for felony driving under the influence causing death where there was no
direct evidence or substantial circumstantial evidence that Appellant was the
driver of the vehicle at the time of the collision.

The State presented insufficient evidence that Appellant was the driver of the Sable
such that the trial judge should have granted the defense’s motion for directed verdict. The
State’s expert witness failed to conduct any occupant kinematics analysis such that he could |
not provide any opinion regarding where Appellant and White were located within the
vehicle prior to the accident. The defense expert reasonably and logically explained how
and why Appellant’s blood was on both airbags, Appellant sustained injuries to the right
side of his head, and White was ejected from the driver seat through the passenger side rear
windshield. Canto’s testimony, heavily relied upon by the State and the trial court, is
perhaps the most worthless since he unequivocally testified that he did not see the Sable
before the collision and did not see the collision actually occur. Moreover, the defense
expert explained how and why Appellant would have landed in the driver seat even though
he was an unrestrained passenger in the front seat prior to the collision.

«A defendant is entitled to a directed verdict when the State fails to produce

evidence of the offense charged.” State v. Lane, 406 S.C. 118, 121, 749 S.E.2d 165, 167

(Ct. App. 2013) (quoting State v. Brannon, 388 S.C. 498, 501, 697 S.E.2d 593, 595

(2010)). “The State has the burden of proving beyond a reasonable doubt the identity of
the defendant as the person who committed the charged crime or crimes.” Id.; see also
State v, Schrock, 283 S.C. 129, 133, 322 S.E.2d 450, 452 (1984) (noting the State has the
burden of proving “the accused was at the scene of the crime when it happened and that

he committed the criminal act”). “The jury weighs the evidence but when there is an
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absence of evidence, it becomes the duty of the trial judge to direct a verdict and a
corresponding duty is imposed on this Court.” State v. Schrock, 283 S.C. 129, 134, 522
S.E.2d 450, 452-53 (1984). “Evidence must constitute positive proof of facts and

circumstances which reasonably tends to prove guilt.” State v. Bostick, 392 S.C. 134,

139, 708 S.E.2d 774, 776 (2011). “The lower court should not refuse to grant the motion

where the evidence merely raises a suspicion that the accused is guilty.” State v.

Mitchell, 341 S.C. 406, 409, 535 S.E.2d 126, 127 (2000) (emphasis added). “‘Suspicion’

implies a belief or opinion as to guilt based upon facts or circumstances [that] do not
amount to proof.” State v. Buckmon, 347 S.C. 316, 322, 555 S.E.2d 402,404-05 (2001).

“A felony driving under the inﬂugncé charge requires prodf of three elements: (1)
the actor drives a vehicle while under the. inﬂuénce of alcohol or drugs; (2) the actor does
an act forbidden by law or neglects a duty imposed by law; and (3) the #ct or neglect
proximately causes great bodily harm or death to anothér person.” State v. Dantonio, 376
S.C. 594, 604, 658 S.E.2d 337, 342 (Ct. App. 2008). In the present case, the evidence
presented to satisfy the first element was insufficient to submit the case to the jury, as it
raiséddoll-ll'y a suspicion that Appellant was the driver of the Sable.

The only direct statement indicating that Appéllant was the driver of the Sable was
allegedly made to the treating firefighter/E.M.T., Phillip Johnson. However, he gave several
other varying accounts that night, likely-the result of his being knocked unconscious by the
accident and suffering some a head injury. In addition to that, there was the testimony of
Said Cantd regarding Appellant’s location in the driver seat of the Sabie after fhe crash.
ImpOrfantly, Canto did not actually observe the Sable being driven and expressed

uncertainty about whether what he obsefved was actually an indication that Appellant was

12



the driver. While the court pointed to the DNA evideﬁce as reflective of Appellant’s
location on the driver side of the vehicle, there was no dispute that he ended up on the driver
side at the end of the crash. Moreover, the defense presented expert testimony that the
locaﬁon of Appellant’s DNA on both aifbags was consistent only with his having been the
passenger. Additionally, the expert testified that the only way that White could have been
ejected out of the passenger side rear windshield was if he was the driver. The State’s
expert did not conduct any occupant kinematics analysis and thus did not render any opinion
on the occupants’ locations. Despite all of this, the trial judge denied the motion for
directed verdict, finding that there was both direct evidence and substantial circumstantial
evidence. |

It was the duty of the trial judge to grant the motion for directed verdict because,
even viewing the evidence in the light most favorable to the State, the evidence presented
did not reasonably tend to prove Butler’s guilt and fails our Supreme Court’s well settled
directive that circumstantial evidence that is not substantial is insufficient to go to a jury.
As discussed above, a mere suspicion is not sufficient evidence for submission to the

jury. Accordingly, Butler’s conviction should be reversed.

13



II. Appellant’s conviction should be set aside because the State’s witness, Phillip
Johnson, testified without having first been properly sworn.

The State’s witness, Phillip Johﬁson, testified without having been first duly swom.
It does not appear that this error was recognized during the trial, as defense counse] did not
object to the failure to swear the witness. R. 171, 1. 9-25.

Rule 603, SCRE, mandates that “[b]efore testifying, every Qvitness shall be
required to declare that the witness will testify ‘truthfully, by oath or affirmation
administered in a forfn calqulated to awaken the witness’ conscience and impress the
witness’ mind with the duty to do so.” (emphasis added). This error was so fundamental
that it should be addressed on direct appeal. See State v. Taylor, 50 S.E. 247, 250 (W.Va.
1905) (setting aside verdict where eyewitness testified without having been sworn even
though the failure was not discovered until after the verdict and was inadvertent because -
“[a]n oath is a sanction which the law says shall accompany the testimony of every
witness, and courts cannot be permitted to dispense with it, even by oversight. It can
make no difference that the omission was an innocent mistake.”); Gibbons v. Territory,
115 P. 129, 138 '(Okla. Crim. App. 1911) (granting a néw trial Where one of the witnesses
against the defendant was not sworn despite discovery after the verdict noting precedent
for setﬁng aside vérdict on such a basis in a civil case and holding that “[t]he testimony
of no witness should be received who has not been properly sworn.”).

Appellant is accordingly entitled to a new trial.

14



CONCLUSION

For the foregoihg reasons, Appellant Michael Butler respectfully requests that this
Court enter a directed verdict of acquittal (Issue I) or reverse his conviction and remand his

case for a new trial (Issue II).
Respectfully submitted,

Laura R. Baer
Appellate Defender

ATTORNEY FOR APPELLANT

This 30® day of June, 2015.
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