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Pursuant to Rule 240(f) of the South Carolina Appellate Court Rules, Respondeﬁt
: Baﬁk of America, N.A:, successor by merger to BAC Home Loans Servicing, LP f/k/a
Countrywide Home Loansv Serviéing,l LP (“BANA™), respectfull}; files its timely' Reply
to Appellgnt Michelle Minardi’s (“Minardi””) Return (“Return”) to BANA’s Motion to -

Strike Matter from Inclusion in the Record on Appeal (“Motion”).

BACKGROUND

In its Motion, BANA asks this Cour‘g to- strike the following from Minardi’s
Designation of Matter to ‘be Included in Récord on Appeal: (1) any portion of tﬁe
transcript of the July 16, 2.014.dejposition of Minardi, and related exhibits; and, (2) any
portion of the transcript of the April 15, 2015 Rule 30(b)(6) depositién of Diane Deloney
(“Deloney”). As succinctly explained in BANA’s Motion, the South Carolina Appellate
Court Rules préhibit the inclusion of matter in the record on appeal when the matter was
not presented :to the lower court: See SCACR 210(c) (“The Record shall not, however,
include matter which was not presented to the lower court or tribunal.”).

Here, the trial court conducted a hearing for Minardi’s motion to bifurcate and
remand her counterclaims for jury trial. The triai cdurt denied Minardi’s motion and
ruled that Miﬁardi’s cdunterclaims are subject to a non-jury trial. Minardi filed a motion
to ‘recdnsider, and the court held a hearing for that motion. Therea'fter,.the trial court -
denied ‘Minardi’s motion to reconsider. Minardi appealed the denial of her motion to

reconsider.  During the hearing on Minardi’s motion to bifurcate and remand

' As Minardi failed to comply with SCACR 240(c)(1) and (¢)’s mandate that she include the date of service
of her Return upon BANA, BANA provides the following to establish that the filing and service of its
Reply is timely. Manardi’s SCACR 240(c)(3) affidavit of counsel (“Affidavit”), which was attached to and
filed in support her Return, bears a notary signature dated January 25, 2016. As the Affidavit was included
with Minardi’s Return when served upon BANA—as required by SCACR 240(c) and (c)(3)—the Return
- could not have been properly served upon BANA prior to January 25, 2016. Accordingly, BANA’s Reply
is due to be filed and served on or before February 1, 2016. See SCACR 240(f) (providing the movmg
party five (5) days, from the date of service of a return, to file and serve a reply).
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counterclaims for jury trial and the hearing on her motion to reconsider, no portions of
the deposition transcripts of Minardi or Delone‘y were admitted into evidence by the
lower court. (Exhibit 1, April 14, 2015 Tr. 24:20-23; Exhibit 2, June 30, 2015 Tr. 3:6—
12). To fhis end, the transcripts cannbt be included in the record on appeal.
" ARGUMENT
Minardi’s alleged references to and depictions of the testimony purportedly "

contained in the depositions ‘do not remedy her failure_ to have the deposition testimony
admitted int(i ei/idence duririg either of these hearings addressing the mode of tr’ialifor h¢r
éounterclaims, which is only issue.on appeal. See Gilmore v. Ivey, 290 S.C. 53, 58, 348
. S.E.2d 180, 184 (Ct. App. 1986) (holding ihat the lower court properly disregarded the
téstimoriy that trial counsel claimed was reflected in depositions when those depositions
had nor been aiimitted into evide;nce). Despite conceding in her Return that. the _
depositions or any por;[ioris thereof were not- admitted int(i e\;idence, Minardi insists that
BANA’s Motion should be‘ denied because: (1) BANA did not object to the-ta.king of the
depositions; (2) ‘Minardi claims portions of the depositions were “quoted”—without
citing any such quotations; (3) BANA did not object"to the admissibility of the
depositibné before the trial couit; and k4) granting BANA"s Motion would preclude
consideration of the depositions in future proceedings after rémand of this case to the trial
‘court. Eaclri of these ‘airguments feiils.
L The lack of an objection to the taking of any depositions is irrelevant.

| In her Return, Miriardi repeatedly asserts that BANA- did not object to the taking
of Diane Deloney’s deposition. Whether BAi\IA objected ti) the taking of Deloney’s

deposition is irrelevant to the question of whether the deposition testimony was admitted
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into evidence during the hea‘riﬁgs addressing the mode of trial for Minardi’s
counterclaims. The plain languagé of the'Rule 32 SCRCP—quoted by Minardi in-her
. Return—provides that ;clny' part of a deposition may be used in a trial court procéeding “so
far as” the deposition testimony is “admissible under the rules of evidence.” Rlllle"\32(a‘),
SCRCP (emphasis addéd). The mere fact that a deposition was taken does not render the
deposition testimony admissible, much less admitted into the récord. See Gilmore, 290
S.C. at 58, 348 S.E.2d at 184; see also Summersell v. S. C Dep’t of Pub. Safety, 337 .S.C.
19, 22, 522 S.E.2d 144, 145 (1999) (holding. that the issue of the admissibility of
testimony was not preserved for appellate review—and would be error for the appellate
court to éonsider——when the trial court didvnot speciﬁcally address the issue of its
admisgibility at the hearing or in the resulting order, and the issue of its admissibility was
not raised in a post-trial motion). -
IL. .No portions of any depolsition testimony were read into evidence.
Althodgh Minardi.aséerts that her counsel “quoted” the dépositién testimony in
Athe proceedir{gs before the Master-in-Equit‘y (Return 2, 6), she fails: tb provide any
citation to the record where she did so. Indeed, a review of the transcript of the hearing
on Minardi’.'s Rule 59(e) motion tél reponsider the trial court’s order denying her motioﬁ
to bifurcate and remand her counterclaims to the jury roster‘reveals no qu.ofations of the
deposition testimony. The closest Minardi comes to ‘“quoting” from Deloney’s
depdsitioh is the statement of Minardi’s counsel to the court:
Now I have to get into th;: deposition at this point to
demonstrate why.we believe the claims to be permissive
[sic], and I apologize, I don’t have a copy for [opposing
counsel], but when we questioned their designee under

oath, Your Honor, and I will be happy to pass up a .
condensed version if you’d like to see it. . ..
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(See Exhibit 2, June 30, 2015 Tr. 3:6-12.) At this hearing, however, Minardi’s counsel

never read any portion of the deposition to the court ndr offered any portion of the

deposition to be admftted into evidence. (See id.) Trial counsel’s rﬁere_ répresentations as
to the nature of the testimony contained in depositions that have not been admitted into
evidence cannot be considered by the court. See Gilmore, 290 S.C. at 58, 348 S.E.2d at

184. Therefore, the ‘del;os‘ition transcripts of Minardi and Deloney should not be a part of

the rec‘ord for this appeal given the limited record developed by Minardi’s counsel ‘during.

_ the hearings for the motion to bifurcate and remand coﬁnterclaims to the jury trial roster

and the subsequent hearing for the motion to reconsider. '

III.  Any purported failure to object to the admission of any deposition testimony
from the deposition transcripts of Minardi or Deloney does not preclude
exclusion of the transcripts from the record of appeal.

Remarkably, Minardi insists in her Retum that the “real issue” posited by
BANA’S Motion “turns not' on the pfocedural application of South Carolina Appellate
Court Rules,” but on BANA’s failure té object to the depositions-pursuant to Rule 32(b)
of the South Carolina Rules of Civil Procedure. (Retrun 4 (emphasis added).) Miﬁardi’s
inéisteﬁce that BANA’s Motion should be denied because it failed to raise an objection to
the admission of the deposition testimony, pu?suant to Rule 32(b) SCRCP, presupposes
thét the depositions were admitted inio_evidence.

As noted above, Minardi 'has conceded that no portions- of the transcripts were
admitted into ~evidence by the trial court. It is axiomatic that BANA could not object to
the admission of the evidence when the evidence was never offered for admission.

. Minardi therefore seems to confuse the issues of the admissibility of evidence into the

record at trial and inclusion of matter that has been admitted into evidence into the rqcord
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on appeal. Despite ‘Minardi’s insistence otherwise, the issue does “turn on” tﬁé

application of the South Carolina Appeilate Court Rules, which prohibit the inclusion of

matter in the record on appeai that has not been presented to the lower court. Rule

- 201(h), SCACR; see Henning v. Kaye 307 S.C. 436, 437-38, 415 S.E.2d 794, 794-95

(1992) (“[TThe South Carolina Appellate Court Rules are not mere technlcahtles It

is incumbent upon counsel to provide material that complies with the Rules and

fgcilitates appellate review.”).

On appeal, Minardi now effeétively attempts to do that which she failed to do in
the proceedings;_below—move for the admission of the deposition testimony of Minardi
and Deloney into the trial couﬁ record for consideration of her motion fo bifurcate and
remand her counterclaims to the jury trial roster. If, as Minardi contends, the depo’siti'on
testimony was admissible and relevant to the issues in her counterclaims and defenses, it
was incumbent upon Minardi to offer the depo;itions to the trial court for admission into
~evidence and obtain a ruling on the issues. As she failed to do so below,' Minardi cannot
now seek the admission of the evidence on appeal. See Summersell, 337 S.C. at 22, 522
S.E.2d at 145. As dno portions of the deposition transcripts of Mina.rdi or Diane Delonéy
were admitted into evidenc‘-e. by the lower court, the transcripts cannot be included in the
record on appeal. Accordjngly, this BANA’s Motion should be granted. .

Iv.: | Granting BANA’s Motion will not preclude Minardi from offering the
depositions or portions of them into evidence in future proceedings before
the trial court.

In an apparent attempt to confuse the issue at hand, Minardi mischaracterizes
BANA’s Motion as a motién to sfrike the depositidns ffom “future trial proceedings.”

(Return, 7 (emphasis added).) BANA requests no such relief in its Motion. Rather,
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BANA requests that this Court strike the depositions of Minardi and Deloney from the
record on appeal because the depositions have yet t0 be acimitted iﬁto evidencefé point
-conceded by Minardi in her Return, (Return 5 (“It is true that Athe lower court admitted no
portion of the transcripts, and that ‘no portions of the transcript [sic] was admitted into
evidence.”)) and the afﬁdavit of her counsel filed in support of her Return, (Affidavit 2
(“The deposition transcript pages were not, however, admitted into evidence, but rather
referenced in oral argument before the [Master-in-Equity].”)). ~ This Court clearly
established in Gilmore, 290 S.C. at'Sé, 348 S.E.2d at 184, that mere refei;ences fo or
depictions- of testimony purportedly contained in depositions is not sufficient for the
testimony to be deemed admitted into evidence.
l. Because of the limited remedy sought by BANA’s Motion, granting BANA’s
Motion and e‘xcluding the deposition transcripts of Minardi and Deloney from the record
| of this appeal will not preclude Minardi’s attempted use of eithe; transcript at subsequent
trial court proceedings. ~After remand of this case to the trial court, Minardi.would,be
free to offer the depositions, or any pdrtiops thereof, into evidence and have the trial
- court aetermine Athe admissibility of the d_eﬁosition testimony at that time.

CONCLUSION

For the foregoing reasons, BANA prays that the Court grant its Motion and

exclude the deposition transcripts of Minardi and Deloney from the record for this appeal.

b N

Brian A. Calub

S.C. Bar No. 72009
MCcGUIREWooDS LLP
201 North Tryon Street
Suite 3000
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Charlotte, NC 28202
Tel: (704) 343-2009
Fax: (704) 373-8842

Attorney for Réspondent
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Bank of America, N.A.,

| Successor By Merger to BAC
Home Loansg SerV1c1ng, LP,
f/k/a Countrywide Home ILoans
servic1ng, Lp,

Plaintiffs,
vs.

Michelle Minardi and Ameris
Bank,

Defendants.

)IN THE COURT OR COMMOM PLEAS

) SIXTEENTH JUDICIAL CIRCUIT
} Case No. 2011-CP-46-~4278

Nt N Nt Nt tl Nt g e’ N N et Nl et et g

coPY

TRANSCRIPT OF PROCEEDINGS

YORK,

SOUTH CAROLINA

APRIL 14,

2015

This transcription was prepared from an open audio
recording provided by the court and may contain portions
that are inaudible or indiscernible and phonetic
spellings of proper names and terms

‘DALLAS REPORTING
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APPEARANCES:
For the Plaintiff -

Caroline Glenn, Esquire

Brock & Scott, PLLC

-3800 Fernandina Road, Ste. 110
Columbia, South carolina 29210

For the pefendant -

J. Cameron Halford, Esquire
Halford, Niemiec and Freeman
238 Rockmont Drive ,
Fort Mill, 'South carolina 29708
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PROCEEDINGS

BEFORE: THE HONORABLE S. JACKSON KIMBALL

THE COURT: This 1is Case No. 2011-CP-46-
4278, Bank of America against Michelle
Minardi, and others. Present and representing
the Plaintiff is Ms. caroline Glenn. Present
and representing the Defendant, Mr. cCam
Halford.

According to what I have, I have three
motions of the Defendant; 'is that right? |

MR. HALFORD: That's correct, YourﬂHonor:

THE COURT: Al1l right. Proceed.

MR. HALFORD: Your Honor, jdst as a
matter of héusekeeping, the first motion wds
to compel their 30 (Bj(6) deposition. That
will occur at my offices tomorrow. So I'm
going to pull -- Let's just ho1d onto that.

THE COURT: All right. So_that's
reso1ved; right? ;
| MR. HALFORD: I believe so, Your Honor.
I just -- I made the motion, out of abundance
of‘caution, in keeping with the Court's
scheduling order.

THE COURT:." well, I mean, 1is there a

deposition scheduled tomorrow?

T T T T S T e T

pallas Reporting, Inc. - Rock Hill,

S.C.

7P A T X

CCATITTA

- 803-328-9640




NS oy ()

o

10
11
12
13
14
15
16
17
18
19
20
21

22

23
24

25

Honor.

MR. HALFORD: Yes, sir, there fis.

THE COURT: Okay. well, that's resolved.

MR. HALFORD: Thank you, sir.

Moving to the second motion, Your Honor,
it's pefendant's motion to remand the Tegal

counterclaims back to the circuit court, Your

THE COURT: This is the circuit court.
MR. HALFORD: I'm éorry; Back to the
jury roster, Your Honor . '
As you're aware, this case was filed --
and not to go over the history in too much
detail, but it was filed November 11, 2011. -

I know it's an old case. My client answered

“and fi1éd legal counterclaims on January 11,

2012, Your Honor. But it 1is 016. It went
before Judge Alford September 7, 2013, on a
motion for reference, which was denied. And;
as you are aware, Judge Hayes later granted
that motion. And we're here, Your Honor --

| The case does have legal counterclaims,
which are compu1sofy,.your Honor. They arise
out of the stopping of payments or the default.
I think Your Honor is aware of that facts in

the case. This was the matter where a HAMP

Dallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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modification was,granted in the year'2010,’

and there were 13 accepted payments. oOn the
14th payment, they were rejected, and then

the commenced this‘forec1osure, Your. Honor.

so we'd move to remand the case - at least, the
legal counterclaims - back to the jury roster,
at this time, Your Honor.

THE COURT: oOkay. Ms. Glenn, what about

that?

MS. GLENN: . Your Honor, it would be our
argumeht that the counterclaims are not legal,
that they are not compulsory.. There are
three new counterclaims thét he has
aéserted'—— |

THE COURT: Wwell, Tlet me stop you there.
The one question I had is which —~ what I'm
dealing with, I think, is the Answer and
Counterclaim filed January of 2012, because
the third motion 1is a motion to amend that.

In any event, I've:read'them both. So
you Qo éhead.

MS. GLENN: well, okay.

THE COURT: There's some added claims and
defenSes, But, in terms of the breach of

contract, fraud and negligence, I believe

I4
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those claims are contained in both the -- in
the old Answer and Counterclaim and the
Proposed Amended Answer and Counterclaim. So
go ahead from there.

MS. GLENN: what I was kind of going off
of, there were a few new counterclaims added,
but, your Honor, we think that the
counterclaims are permissive. . And, based on
the U.s. case the Supreme Court just ruled on,
Carolina First, BAC, LLC, in.that case, they
set out a couple of>different assertions. And
they ruled that breach of contract was not held
to be a Tegal compulsory counterclaim. 1In this
particular case, they say that was because
the breach that they weré reférring to was

two years after the guarantee had been

‘executed; so, therefore, the claim does not

arise out . of the ongoing transaction or
occurrence, because it does not affect the
executioh or the enforceability of the
guarantee agreement. ,

THE COURT: Okéy. Well, let's stop
there. If I remember, from the first,

obviously, it's not a mortgage foreclosure,

ST WP T & ST WY AR M M S I
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right? was it a mortgage foreclosure? It
had to do with the guarantee.

MS. GLENN: Guarantee, yes, sir. Yes,
Your Honor.

THE COURT: Was ii a mortgage foreclosure?
what's the name?

MS. GLENN: BAC, LLC.

THE COURT: 1It's clearly a debt.

MS. GLENN: -~ Yes, it's a foreclosure
action.

THE COURT: oOkay. A1l right. |

MS.. GLENN: i've been so focused on the
last part. o

' THE COURT: okay. -And read that jangugge
again, please.

MS. GLENN: well, this is just, right
now, on the breach of contract counterclaim.

THE COURT: cCorrect.

MS. GLENN: They stated that the breach
of contract that was claimed was -- took
place two years after .the gUarantees had been
executed; so, therefore, the claim does not
arise out of the under]ying transaction or
occurrence, because it does not affect the

execution or enforceabiTity of the guarantee

TS T T
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agreement. And I would argue here the breach

of contract that is counterclaimed, in our
action, is actually talking about the bréach
of the trial mods, so that does not arise out
of the stated transaction or occurrencé, |
because it doesn't -- it doesn't enforce

the -- it doesn't affect the enforceability

" of the note and mortgage. It was SiX. years

after the note and mortgage.

The case also held, Your Honor, -- I'm
sorry. It cited another case that found that
claims of fraud, neg1igehce and unfair trade
practices in a foreclosure action, were not
compulsory, because those claims do not affect
the enforceability of the noté. |

THE COURT: Go ahead;

MS. GLENN: Those ‘were the other
counterclaims that I believe were asserted.

THE COURT: I know I downloaded that
case, but do you have a copy of it for me,
please? 1It's brand new, right?

- MS. GLENN: Yes, sir. |
THE COURT: Couple of months or a month?
MS. GLENN: Very new. well, the Supreme

Court just ruled on it in January.
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need to refresh my memory. I remember

~ THE COURT: I remember reading it. I

reading it, but I haven't 1ooked at it,
obviously. All right. I've read the BAC,
LLC case. Again, go ahead, Ms. Glenn.

MS. GLENN: To continue on, BAC, LLC
states that, one s éntit1ed to a jury trial
on counterclaims in an equitable action only
if the counterclaims are Tegal and compulsory
in ﬁature. The counterclaim is compulsory,
if it arises out of the same transaction and
occurrehce as the party's claim. 1In a “
foreclosure action, a cQunterc1aim arises out
of the same transaction and occurrence and is
thus Compu1sory'when there is a logical
relationship between the counterclaim and the
enforceabi11ty of the guaranteé agreement,
(inaudible), mortgage owner,

I would argue that these counterclaims
asserted are permissive, in nature, as they
do not affect the enforceability of the noté
and mértgage. | ' -

THE COURT: What about the Tlogical

relationship test?

TR
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MS. GLENN: I don't -- It;s my position
that there's not a logical relationship,
becahse the counterclaims are based on the --
any breach or fraud that he's alleging is
based on the trial modification, which does
not affect the enforceability of the
underlying note and mortgage.
THE COURT: okay. Mr. Halford?
MR. HALFORD: Yes, sir. In brief

| response, I respectfu11y}disagree, Your

Honor. Wwhat makes it -compulsory, in this

instance, is the default was cured by their

own correspondence to my client; and then

they continued to accept, as you recall, 13
payments, in this instance, stopping the 14th

and placing her in foreclosure. So the

‘default was cufed, actually, back 1in October

of 2010, and she continued to make payments;
and they continued accepting credit
statements. It states here, thank you for
fulfilling this commitment. So the default
are the crediting the payments -~ excuse me --
sfopping the payments, 1in th{s case, Your
Honor, I'd argue, is both compu1sory, and

there's no fault in the original complaint.
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I made a motion to amend. But, as to the
breach of contract and/or the negligence
couhterc1a1ms, I believe those are questions
of fact, énd wefd ask that it be sent to the
jury roster, Your Honar. ,

THE COURT: well, not so fast.

MR. HALFORD: Yes, sir.

THE COURT: I would make a distinction
between the breach of contfact counterclaim
and the fraud and unfair trade practices and .
FDCPA.- The FDCPA counterclaim is jUst ih‘the
new -- in the one we -- in the opposing
amended counterclaim? I can't remember.‘ -

MR. HALFORD:‘ I believe that was 1in the.
original, but I -- |

THE COURT: well, 1in any event, it seems
to me to be that fraud, neg1igence; FDCPA

claim and any unfair trade practices claim,

are premised entirely on conduct unrelated to

enforcement of the note and the mortgage and
could be maintained separate and apart from
the foreclosure action. And they are not

related to the enforceability of the note and

mortgage. They are related to the Plaintiff's

alleged conduct not arising out of contract.
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covering too much at one time, but, now,

~unlawful conduct of the plaintiff, unrelated

"the 14th and then placed her ihtovforec1osure.

12
I'm talking about fraud, negligence, unfair

trade practices, and FDCPA. Now, I'm not
talking, you know, about the'breach of
contract.

" MR. HALFORD: I understand,\Your Honor.
Those matters were not in the original
Comp1aint, just the FDCPA that the -- You're
referring to matters which we sought to
amend. They}re not in the original Answer.

THE COURT: well, we can -- And maybe I'm

answer my question, I guess. How do the --

wWhat the Defendant has alleged is improper 6r

to the note and mortgage; but rather, in
failing to abide by the terms of a trial’
modification agreement, right? 7 '

MR. HALFORD: No, sir. I would argue, in
our position,_thaf, as I've stated,_that |
default is secured here, and she continued to

make 13 payments. And the lender rejected

However, Your Honor, with the enforceability
of the note and mortgage, she also pleaded,

in her original Answer, and, again, there

T DT TV T T T T TR IR A S L TGS I ARG A T
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4 13
will be an equitable defense, obviously, Your

Honor.

. THE COURT: well, we can cast those-
aside, Those would have to be heard. well,
they're non-jury, anyway. ATl but equitable
defense -- And I've Tooked at that, 1in trying
to get prepared for the motion. The equitabTe
defenses do not afford a jury trial right, in
any event.

MR. HALFORD: I would agree with that,
Your Honor.

THE COURT: As an aside, what is her --

what are her damages, in these lTegal causes

of action? ’

MR. HALFORD: 1Increased fees, Your Honor,
penalties and fines. As you've stated, I'm --
I know it prébab]y doesn't mean much to the
court, you know, she's got the right to have
and communicate tb‘her attorhey. They've been
to her door 15.0r 20 times, afteh\Dean was --
excuse me -- after Korn and their client was
pqtiffed that she's represented by counsel, I
mean -- | |

THE COURT: Well, isn’'t that conflict

outside the enforceability of the note and
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mortgage? I don't deny that that may afford
the basis for a claim. And I denied -- You
know, I think, didn't I deny summary judgment
to the -- | | 4

MR. HALFORD: You did. Today's motion is

based to bifurcate and refer back to the jury

- roster, Your Honor.

THE COURT: I mean, I don't -- I'm not
saying that there may not be conduct

unrelated to the enforcement of the note and

mortgage. An FDCPA claim doesn't have

anything to do, necessarily, with the
enforcement of the note and mortgage. . It
stands alone. TIf there may -- She could be )
current and, if they devoured the FDCPA, she
has a sténda1one claim. she could be current,
if she -- If they harassed her, she has a
standaTlone claim. That's what I'm saying. 'IF
she's suffered damages by fraud -- She could
be current, but if she suffered damages by
fraud, in this trial mod program, she could
bring a standalone claim, it seems to:me.
Now, again, I'mvguessing which contract.

MR. HALFORD: Your Honor, 1in discussing -
both the negligence and the breach of

PTG T ST PP A LRI S It T r——— e
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contract claim, we seem to be focused on the

heg1igence;‘at the moment. If I'm wrong,
please tell me. But, you know --
| THE COURT: Well, no, I wasn't focusing
on the negligence. I just named those three,
negligence, fraud, FDCPA, unfair trade
practices. |

MR. HALFORD: Well, the interesting
thing -- |

THE COURT: But go ahead, if you want to
talk about the negligence.

MR. HALFORD: Well, one of the-
interesting things about the case 1is, Your
Honor, they te11.her, in 2010, after éhe

successfully completes the three trial

‘modification payments, that she's pleased to

afford that, under their special forbearance
agreement. She never'app1ied for a’
forbearance agreement, ever.

THE COURT: Well, that's a question of
fact. I'm not --

MR. HALFORD: That's (the --

THE COURT: The question here 1is whether
those facts are,decided by a jury or the

courts, without a jury. "I don't -- Look,
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I've seen plenty of crazy fact situations
that have been created by numbers. I'm not
saying this is one, because I don't know the
facts. But what -- A1l I am saying is the
issue here is whether -- whether, in réspeét
to the tort claims, I'11 call them, and
statutory claims, those bear any logical
re1ationsh1p to enforcement to the note and
mortgage, or -are they essentially standalone
claims. That's‘the'prob1em I'm having. I'm
not saying that she hasn't been -- Somebody‘
would've -- Somehow, somewhere, sometime,
somebody would determine whether she's --
whether the Plaintiff has wronged her. The
question is who will that be. will it be a
jury or- a judge, sitting without a jury.
.What's your response to that?
MR. HALFORD: I think there is a Togical
.re1atioﬁship: The HAMP modification grew
straight out of the mortgage, which was 1in
‘defau1t.j And I‘m not dehying that she had not‘
missed payments, but at the point that she
negotiated that HAMP modification, which
occurred back 1in, again, 2012, it states that-

it is a HAMP modification, it's not a
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forbearance. A 877.22 paymént, and she
successfully makes three. And they
acanw1edge, invwriting, that she'd made
three. a

THE COURT: I -understand.

MR. HALFORD: I think.it's whether or not
she modified the note. So what the agreement
was, Your Honor <- |

- THE COURT: We11; here's what I -- I'm
sorry. Go ahead. |

MR. HALFORDf As to what that agreement
was, I think she successfully negotiated and
navigated a HAMP modification; and, obviously,
she was denied a fair opportunity to \
consummate that. I think it's a question_fbr
the jury. |

THE COURT: well, it's certainly a
‘question of fact for somebody.

A1l right. Tell me -- Let's talk about
the breach of contract.

MR. HALFORD: Yes, sir.

THE COURT: What's the essence of the
breach of contract claim?

MR. HALFORD: Failure to meet the

substance of offer, acceptance in writing,

17

T TN PV T oK S G S T L A T ST PP ot Ly ¥ o T R S T W Tl S S B A3 LI KR T AT W AT T Vet LR R R T

Dallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640




10
11
12
13
14
15
16
17
18
19

20

21

22
23

24

\
and cons{deration of - payment, WHich was
accepted. | |

THE COURT: Let's talk about its
relationship to the mortgage foreclosure.

Mh. HALFORD: Yes, sir, I will. It's our

fifth defense, Your Honor, that we alleged --

~and, again, those are equitable, also. But

we alleged that there was a new agreement
form, by contract, Your Honor; and, again, it

was in writing, signed by my client, and

consideration was conveyed and accepted. So,

again, gqing back to whether dr not it's
compulsory and whether or not there is»a
logical relationship, clearly, T think it
goés to the enforceability of the note and
mortgégé, as it was modified, not uhder the
original terms of the mortgage. There is no
question here that they modified it or that
she, at Tleast according to them, completes
'their tria1 plan. It was a HAMP trial plan.
It was not a forbearance. So at the point
that there +is a default, Your Honor, it is
not my client degrading the default; it is

Bank of America.
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THE COURT: It seems to me that she's
either, at some point, in default, or she was
not. If she wés not, they can't foreclose
the mortgage. If she was, they can,
obviousTy. |

MR. HALFORD: Do you want me to sit down,
Judge? '

THE COURT: Pardon me?

MR.  HALFORD: Do you want me still

standing? I didn't know --

THE COURT: No. well, no, have a seat.
Ms. Glenn, how about this? If --
what is the allegation of default? _I'vé got

/

the Complaint here. Hang on 'a minute. Let

me -- .
MS. GLENN: As in the date of default?

| THE COURT: Yes. well, involvement. I

assume that it -- Tt has to be failure to

make a payment, right?
MS. GLENN: Yes, sir.
THE COURT: A timely payment.
MS. GLENN: May 1st, 2010.
- THE COURT:' okay, hang on. I'm looking
at the complaint. Hang on just a minute.

okay. Monthly payments due or in default

Dallas Reporting, Incr'— Rock Hill, S.C. - 803-328-9640
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‘since may 1, 2010. Is there anything in the
~file indicating to me what the basis of that

“assertion is? Payments were in default. why

20

were'they in default? What .is the
Plaintiff's claim? |

MS. GLENN: That she‘hasn’t -- That her.
payments are not current. |

THE COURT: well, what triggered the
default? That's what I want to know. |

MS. GLENN: - What I -- what's been
explained to me --

THE COURT: well, let's back up. Let mé
be sure I'm saying it right. A1l right.

Does the Plaintiff acknowWedge that there.was
some sort of modiFication agreement going |
forward? ' L '

MS. GLENN:: The P1aintiff acknow1edged
that there was a modification -- a trial
modification was offered and that they did
acéept payments, but that the modification
agreement was hever ratified. It never came
into fruition into a full modification,
because the -- my client claims that they

never received the 'signed document back from

PERTTY AT T TN E ST

T AT A TS S TN I T T I Y 7 KWW Y W T3 XV

pallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640




o ~J o) 6 > w N =

R R R
N R O

13
14
15
16
17
18
19
20
21

22

23
24
25

e

the Defendant, which would take it from a
trial mod to a permanent modification.

THE COURT: But they kept --

MS. GLENN: They did continue to make
payment -- or to co11e¢t paymeht, Your Honor, ~
or keep the payments, your Honor, and they --
The way they exp1ain that is that they just
apply them to what is owed. As to a trigger

‘that these banké do, as when they decide,

we're going to file a foreclosure tomorrow. I
don't know that. That's a good question, -
because sometimes you'll have one that is in

default for three years before they decide to

pull the trigger and f{ie foreclosure.

THE COURT: well, the trigger, in a
generé1 senSe, if I understand you right, 1is
that they say that the signed agreement was
not returned?

MS. GLENN: = That is correct. And we
discussed that prior -- previously.

THE COURT: Yes, I don't remember what

MS. GLENN:. But she -- or they offer
modification. They do all the paperwork,‘

trial modifications, sets out payment

T T N T TR AT G IO R T AR ST RS AT I AE T
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schedule. But my clients claim that they did.

not see a return signed document from the
Defendant stating that -- and it clearly
stated, you must returned this signed to us
to tender into a full trial modification, ‘
permanent modification. My client's saying
that that never occurred; so, therefore, fhe
modification went away. |

THE COURT: And she is in default.

MS. GLENN: Corrgct.

THE COURf: Then why isn't there some --

and T don't mean necessarily a lot, but some

'1ogicaT relationship between their claim of a

default and her claim of breach of contract?
MS. GLENN: I mean, I would just argue

that there is a logical relationship, because

“the breach of contract claim that comes out
of the trial modification, that never went to

a permanent modification, so it didn't change

any terms of the original contract and was
in court -- |
THE COURT: Okay. Go ahead.

MS. GLENN: -- for years afterwards.

Dallas Reporting, Inc. - Rock Hill, s.cC.
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THE COURT: So she made the payments how
1ong before they declared it in default? Is
he right? Is Mr. Halford right?

MS. GLENN: I think that's about r1ght
I think they've gotten about ten payments and
then stopped those other payments.

THE COURT: okay.

MR. HALFORD: Briefly, Your Honor.

THE COURT: Yes, sir.

MR. HALFORD: As of May, 2010, sha is in
a trial mod1f1cat1on

‘“THE COURT: Wwe've a1ready been over that.

MR. HALFORD: oOkay.

THE COURTf I mean, I'm assUming that to-
be true.

MR. HALFORD: ATl right. Thank you.

THE COURT: The question is whether
there's Tlogical relationship between -- You
do need to stand up. I:m talking to you.

MR. HALFORD: I'm sorry, Your Honor.

THE COURT: whether there's a logical
relationship between the counterclaim of
breach of contract and the enforceability of
the note and mbrtgage; ~And I'm inclined to

believe-it probably is. It's not a

R e e T T T T e e T g
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separate -- It's not -- It's really not -- In
the mortgage business, it's really not a
separate agreement., That was to become --

Let me say it this way. If'théy hadn't

- declared her in default, in the trial

modification agreement, they couldn't have
enforced the note and mortgage. So I find
that therevis, in this'—Q and. these facts -
and the BAC case says that. Because it is a
fact intensive thing, I find that there is
some logical relationship between the breach
6f contract and the enforceability of the
noté and mortgage.',Thus, that that is a
compulsory legal counterclaim and is entitled

to be bifurcated and tried before a jury.

Now, since we're talking about -- Y'all .

haven't done any discovery, have you? -You

‘have?

MR. HALFORD: Yes, sir.

- THE COURT;: What discovery do ydu have
about damages, Mr. Halford? |

MR. HALFORD: They've taken my client’'s
deposition. A |

THE COURT: What are the alleged legal

damages of breach of contract?
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MR. HALFORD: According to theijr
Affidavit of pebt, which she would -- +in order
to-propebjy reinstate, there's over a hundked
thousand dolTars.

THE COURT: Well, that's not damages.
That's what -- That's as.a result of their
faf]ing'to accept payments.' I mean, they've
waived the déficiency. There's a waiver of a
deficiency. AThe damageé all relate to -- I1If
the damages all relate to the failure to
make -- or what they c1a1m'—; under the note
and mortgage, that's not damage. She owes
it. The question is whether she has to pay

it so one of the mortgages can be foreclosed.

‘She owes it. If it's -- If those are

payments, under the note and mortgage, she
owes it. The question is whether the note
and mortgage can be éhforced; under the
circumstantes.. I mean, she owes the debt.
But the breach of cohtract cause of action
will not extinguish the debt. It will
provide her -- 1t could provide her extra
money -- I'm not sure what -- to"app1y to the

debt, but it won't extinguish the debt any
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more than a negligence or fraud cause of

action.

Maybe I made a mistake in saying it's a
compulsory counterclaim, because the result
of the -- well, I'm going to stick by that.
The result of the —— what are the damages?

Let me just ask that: Wwhat she owes is not

her damages. She owes 1it.

MR. HALFORD: Damages being the amount of
which they've sought to collect. That's 1in
violation of the Fair Debt collision
Practices Act.

THE COURT; well, what are they?

MR. HALFORD: T think that's determined
by the chartgr of fact.
~ THE COURT: well, what evidence is there?
That's what I'm asking you. | _

MR. HALFORD: How mahy of these have you
got on the -- i

MS. GLENN: I think, 15.

THE COURT: Money. Money. I'm talking
about money. | |
' MR. HALFORD: I don't recall what the

fines are. I don't know, under the FDCPA,

what the remedy would be.

—
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. THE COURT: - well, that'd be a statutory
penalty. Or, I'm not sure. I don't -- There
have been no motions.-- Did we hear motions
related to any of the counterclaims, like the
FDCPA, fraud, or anything Tike that? Have
there been any motions about that? |

MS. GLENN: No, Your Honbr,.not on my.
behalf. The only motion, prior to this one,
I believe, is his motion. for summary judgment.

MR. HALFORD: That's correct.

THE COURT: We11,'depending_on what may
come of it, there may not be an FDCPA cause
of action at all. But that's not before me.

: whét I need to know fs”what damages does
she claim? You haven't discovered that? Has
any number been provided? Do you hgve
interrogatories? |

MS. GLENN: I see -- T mean, we have. I
don't know, off the'topfof my head.v Let me
pull this up. He claims a seventy-five
hundred dollar amount in the -- |

THE COURT: No,‘it just says over
seventy-five hundred dollars, in the

counterclaim. Damages in excess of seventy-

PETRTIRT ==
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five hundred dollars. Thaf's to keep it out
of the magistrate's court, I guess.
MS . GLENN: I'm having a hard time finding
their responses to all of those.

THE COURT: Well, you. don't need to do

that now. I just -- If Mr. Halford, can't

tel]l me, I don't know how you would know.
what out-of-pocket money.has she lost? Or ——,'

MR.- HALFORD: Aside from hiring counsel,
I'm not sure.

THE COURT: - WelT, there's no -- There
would be nb -— is there a right to attorney
fees for breach of confract?

MR, HALFORD: We Sent the contract

(inaudible) a statute. In a general

" response, I think, --

THE COURT: well, I kﬁow.

MR. HALFORD: -- yes, sir. I mean, there
1S/anAagreement in writing, and I have _-
Forgive me, because I didn't memorize the
threefpage agreement, but-it was signed by my
client with a consideration extended; There's
the chief's order. There are two of the

chief's orders,

I8
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THE COURT: - The chief’s order doesn't
provide for attorney fees, does it?

MR. HALFORD: I believe it does.

THE COURT:: Does it, Ms. Gﬁenn?

MR. HALFORD: In the discussion of the
Court, Your Honor. I'm sorry.

' THE COURT: I don't beTieve the chief's

order provides payment of attorney fees. But,

assuming it does, I'm at a loss to understand

~ what her damages are. she can't claim, as

her damages, what she owes. TIt's as simple

as that. If she owes a hundred thousand -

- dollars, fhat's not damages. Now, they might

not be able toAcomp1ete their foreclosure
action, by reason of the breach of contract. .
But the hqndred'thousand doltar she owes, by
definition, is not damages.

A1l right. I'm -- I find that the breach
of contract action has some logical
relationship to the enforcement of the note and
mortgage, so that it's a compulsory |
counterclaim and the Defendant would be
entitled to a jury trial on that, as to the
tort claim. By that, I mean fraud and‘

negligence. I rule they are permissive.

e )
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Their right to a jury trial has been waived,

as to those, and they would be heard in
conjunction with the foreclosure case.
As to the FDCPA, I don't know what -- Let

me see what else is in the original answer and

. counterclaim.

" MR. HALFORD: I was going to advise the

~Court that there was no fraud in the original.

)

THE COURT: Okay. |
MS. GLENN: Fraud and unfair trade and

breach of fiduciary duty, I think,; were the

three new ones..
THE  COURT: Well, I'm going to leave.
questions of --:that the validity of the

counterclaims to whatever motions the

Plaintiff wants to make.

MR. HALFORD: Judge, are you changing

your prior.order?

THE COURT: To what?

MR. HALFQRb: ATl motions were to be made
by March 15th, I believe it was. I'd have to
look at your --

THE COURT: well, is the case on the jury

‘~roster? It's a 2011 case. You could probably

be tried tomorrow.
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MR. HALFORD: I don't think it'd take but
a day. | |

THE COURT: 1Is the discovery complete?

MS. GLENN: We have a deposition tomorrow,
at his office. | \

THE COURT: What else, other than that?
MR. HALFORD: That would complete 1it,

“from my side, Your Honor. It would be ready

for trial.

THE COURT: Ms. Glenn? .

MS. GLENN: 1'd have to go talk with my
client. i suppoée they might want to -- But
she's already been deposed, correct? -

THE COURT: Yeah.. I do not recal if
there's a scheduling order that said that . all
motions have to be filed and heard, dispositive
motions by:a date.

~ MS. GLENN:- Yes, Your Honor, I can do --
set.it for the May 4th -- stating that we
will come chkAbefore you May 4th. | |

THE COURT: For the trial?

MS. GLENN: The trial.

MR. HALFORD: That's coérrect.

THE COURT: Well, that would go by the

boards and, based on my ruling about the

pallas Reporting, Inc. - Rock Hill, s.C. -~ 803-328-9640.
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32

would have -- that could be tried first.
I know I'm stretching this out. But,
Mr. Halford, I can't -- I have trouble

conceptualizing what relief you would get --

" what Tegal relief you would get, as a

result -- if the Defendant prevailed upon the
breach of contract countefc1aim.v Let's just
say she did, and the jury awarded her some
additional -- maybe late charges or something
Tike that, that was~tharged, as a result of
Plaintiff declaring her in default, what then
would be the status of the note and mortgage?

MR. HALFORD: After those claims were
tried, they would be subject to foreclosure
in a hearing before Your Honor. |

THE COURT: well, then the breach of
contract claim would not affect the |
enforceability of the note and‘mortgage;
then, would it?

 MR. HALFORD: No, $ir, T disagree. I

think the breach of contract to the -- if
true, if there is one -- which hasn't been
determined -- does affect the enforcedbi1ity

of that mortgage to the state.  And I think
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to require her to go forward with the --

THE COURT: Well, Tet me say it this way.
wouldn't it be true that -- wouldn't it be
true that the note -- that if she prevailed

on the breach of contract claim and received

‘her damages, that the -- that she would still

have to pay the note and the mortgage -- pay

the note? she owes the money. wouldn't she

still have to pay?

'MR. HALFORD: I think it's for the jufy
to decide which note or mortgage she would
pay under. k

THE'COURT: Excuse me?

MR. HALFORD: I think it would be a
question for the jury‘to determihe which of
what that agreement was, at this point. It
has been modified, --

THE COURT: But we know that the
agreement was that she %gréed to pay, even -
the trial and the modification -- loan

modification, she agreed to pay. So what

.you're saying is she's had damages for breach

of contract. Well, so. she recovers those
damages and assumes (inaudible) that I'm

correct,  just in case I might be, about
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the -- that she can't claim as damages what

she knows. Now there's some statutory causes

of actioh, for example, that don't apply to

~ this Case, where a remedy is -- Fhat,dea1s

with extinction of the debt, but that's not
what she's asked for. That's not what shé's
asking for. she's asking for money:damages
for breach of contract. So, if she gets her
money damages, she's still 1eft with‘a note
and a mortgage to pay, under a comp]etéd Toan
modification. | |

MR. HALFORD: I think that's accurate.

THE COURT: okay. well, I'm going to
reverse myself. I think that the breach of

contract claim is not Tlogically related to

the enforceability of the note and mortgage.

And, thus, the counterclaim is not compulsory.
And the right:to a jury trial has been Waived.
Because, when the dust settles, she still

owes thé money. I mean, the payments -- If
she gets -- If a judge hears the case and
rules in her favor for breach of contract and
she's awarded sbme amount_of damages, she's

still going to have to pay the debt. And

what puzzles me -- what troubles me about

=
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_that is that theréfs going to have to be some
equitable re]ief granted, in conjunction with
that,.because.they wouldn't acéépt payments.
Now, and that equitable relief might have to
be that she pays them those payments,ndw and
they go forward. She pays thé payments up to
date that they wouldn't accept, that
presumably she's‘kept. And the casé -- And

~then the mortgage goes forward and in current
status. - o |

A1l right. So, I'm going to -- I'gﬁess
I'11 say I'm going to reverse myself. 1I've
talked myself rigthout of it. I-believe
that there isn't a Togical relationship
between the breach of cbntract'c1aim, or any
other counterclaim, and the enforceability of
a note and the MOrtgage. Because, the relief,
coming out of the breach of contract claim,
will not extinguiéh the note and the
mortgage. She will still have an obligation
to pay. Now, all that means is she gets to-
thy'the case, but it just won't have a jury_
trial, and.all of it will be tried together.

wa, ——'And;'you know, without comment on

the facts, it does seem strange to me that

- 803-328-9640
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the Plaintiff would accépt, what I remember,
the payment's accepted, and then, all of a
sudden say, well, okay, no more. And that's
to be determined at a trial.

So, I deny your motion. That:s where_I.

am on that. Now, we've got the motion to

amend. Is there anything different, in the

causes of action, that you want to assert?
what are the extra causes of action?

- MR. HALFORD: Ms. Glenn has accurately
récited them, breach of fiduciary duty being
first. | |

THE COURT: A1l right. That does not
affect -- I would rule that that's also not a
compulsory counterclaim, so it could be tried
with the -- could be tried with the rest of
the case, non-jury.

MR. HALFORD: Thank you, Your Honor.

THE COURT: Is that the only one?

MR. HALFORD: No, sir. The second was
fraud, which, as the Court's aware, --

.THE COURT: TI've a1ready commented on
that.

MR. HALFORD ST B » must be proved by
(1naud1b1e), and, presumably, the Court

Dallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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, 37
doesn't want me to go through them, at this

point. And --
THE COURT: Right.
MR. HALFORD: -- third would be unfair:
trade practices violation, Your Honor.
THE COURT: See, she's hot ~-- Cam, she's
not claiming that the note and mortgage, in
its first instance, wasn't lawfully made. So
you're Tleft with that. ,fhe only question.is
whether she can be declared in default by
the -- by a breach of the‘tr1a1 modification.
The more I talk, the more I'm talking myself
“into believing it's not a logical |
re1atidﬁéh1p. | | ‘

| If the claims that she's making had to .do
with the original note and mortgage, then you
got a point. And that's kind of what the
case -- the BAC case says, but they're not.
They're still there. The bank may not be --
And you've asserted equitable defenses. fhe
bank may not be able to.forec105e,,because
they breached their agreement or the other
equitable defenses, which means that MS.
Minardi would have to -- some arrangement

would have to be made to catch up the

- 8034328~96§0
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payhents and go forward with'the loan, under
the modification agreement. But, the note
dnd mortgage are still there, no matter whét.
Nobody's'ever claimed that the note and
mortgage were not lawfully made, on either
side. So -- |

" MR. HALFORD: Just briefly L

THE COURT: 1I'm going to let you -- If
you' re going to add causes of action, I'm
going to extend the time for the making of
motions to deal with them. Did we say we
were going to try it in -- May the 4th or so?

MR. HALFORD: "Yes, sir.

MS. GLENN: I believe that's what you had
stated, Yodr Honor. But,'I think you said,
you know, if we can try ahd'get something
worked out. we've got this deposition
tomorrow. We've got witness‘coming, someone
in authority, so (inaud1b1e);

THE COURT: A1l right. well, I didn't
pull the scheduling order, so you guys have
got to tell me what's in it, what I said
about the trial. Did I say May the 4th?
| MR. HALFORb: Yes, sir, you did.

MS. GLENN: Yes, Your Honor.

e e T N Sy S e A g ]
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THE COURT: Okay. If you want to add
the -- .If you want to add the causes of
action, I'm gbing to extend the time to makeA
motions, if any; and T will extend the trial
date for. 30 days, which will be June the 3rd.
You'll have to checklwith Mary Ann to see whét
that'is, for a date. I'm not sure what we |
may or may not have for that day, but that
would be June the 3rd. So that's your choice.
We can either go forward without the causes
of action. I find that they are .not
compulsory. If you assert them, they're
waived, the jury trial's waiVed, and théy'11

- be tfied non-jury. If you don't assert them,
according to my ruling, they're not |
compulsory, and you could bring them later;
but, that's up‘to,you. So, do you khow What
you want to do? _

 MR. HALFORD: I would Tike to add the
breach of fiduciary -- “ | , |

THE COURT: A1l right. sSo we'll extend --
we'll extend the motions to May the 4th and |

- extend the trial date to June the 3rd, |

‘assuming that that date is available. .0Okay? .

And I think that --

pallas Reporting, Inc. - Rock Hill, s.C.
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MS. GLENN: If you would T1ike, 1'11

(inaudible) to Maryann, maybe tomorrow after

our deposition, to make sure June 3rd works.

THE COURT: I think you ought to stop on
your way out -- |
 MS. GLENN:' okay. Okay. ‘
THE COURT: -- and ask her. A1l right.
Anything else? éo the Motion to Amend fis
granted. The Motions to Bifurcate is denied.
i want you to e—Ma11 me an order, in Wword |
format, denying the motion to bifurcate and
for the jury trial, based on the Tlogic
I've -~ if it'é Togical -- the logic upon
which I've based the rule; that is, that the
recovery, on the breach of contract claim,
does not affect the enforceability of the
note and mortgage,.because the legality and
propriety of the note and mortgage, the
original transaction, 1is not challenged. At
sohe point, it is enforceable. And I think
that's consistent with the BAC case. |
- MR. HALFORD: And I apologize. I didn't

have the B A C case before I appeared this

“morning. I just want to, for the record

.‘purpose, Your Honor, --
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THE COURT: Yes, sir.

MR. HALFORD: What the contract now is,
subsequent to the modification, I think, is
to be determined by a trier or fact. 1I'll
need a copy of the tape,‘béfore Your Honor,
at this point. ) |

THE COURT: I don't have a tape. what
you have to do is you have to hire a court
reporter. I will provide the court reporter
with a -- with the -- this proceeding, a copy
of this proceeding, on flash drive. They
need to let us know when they're coming; SO
we can locate it, and a11.thath
| MR. HALFORD: Yes, sir.

THE COURT: Anything else?

MR. HALFORD: Nothing from us, Your
Honor . '

‘ THE COURT: That .concludes the hearﬁng.
Thank you; |
MS. GLENN: Thahk you, Your Honor.

THE COURT: Yes.

pallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640

" 41




| VS.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)y .
COUNTY OF YORK ) 2014-CP-46-250

Bank of America, N.A., .
| successor by merger to BAC
Home Loans Servicing, LP,
" | f/k/a Countrywide Home
Loans Servicing, LP,

Plaintiff,

Michelle Minardi and Ameris
Bank, ,

Defendants.

TRANSCRIPT OF PROCEEDIN‘GS

YORK, SOUTH CAROLINA

JUNE 30, 2015

co?N

REPORTER Cathy L. Young, CVR-M

DALLAS REPORTING

SERVING THE CAROLINAS FOR OVER TWENTY-FIVE YEARS
ROCK HILL, SOUTH CAROLINA
803-328-9640/ TOLL FREE 1-877-871-6363

RESPONDENT S EXHIBIT 2



B 7S I . I

10
11
12
13

14

w15

16 |

17
18
19
20
21
22
23
24
25

Bank of America -vs- Minardi - 6-30-15

APPEARANCES :

TR T E RN T TS TR AT £ 21\ S U Ty SRR T A T 2

Dallas Reporting, Inc.

Representing the plaintiff -

william Stork, Esquire

Brock & Scott, PLLC

~3800 Fernandina Road, Suite 110
Columbia, South carolina 29210

Representing the Defendant
Michelle Minardi -

J. cameron Halford, Esquire

Law Offices of Halford, Niemiec &
Freeman, LLP

238 Rockmont Drive

Fort Mill, South carolina 29708

pocr- gy

O sV

ST e T TR Ak T

- Rock Hi111, S.C. - 803-328-9640



10

11|

12
13
14
15
16
17
18
19

.20
21
22
23
24

25

Bank of America -vs- Minardi - 6-30-15"

" PROCEEDINGS '
BEFORE: THE'HONORABLE S. JACKSON KIMBALL
(1:00 P.M.)
R 1':]*.': [ ] | -
'THE COURT: | i _
This is Case Number 2011-CP-46-4278, Bank of
America against Michelle Minardi and others. Present
and representing the Plaintiff is Mr. will stork.
Present and representing the Defendant Ms. Minardi is
Mf.icam Halford. I believe, Mr. Halford, tHis is your
motion to reconsider, isn't it?
MR. HALFORD: |
vour Honor, that is correct.
T;E COURT: ,
A1l right. Go ahead.

MR. HALFORD:

May it please the court, ?our Honor, last time.we
.were before you was April the 14th and the court will
recall that we had a deposition which was to occur the
next day, April the 15th. 'That deposition did occur.
Bank 6F America's designee under Rule 30(b)(6)
appeared at my office and testified, Your Honor.
We'yé asked the Court to reconsider its last order, I
believe the date was March -- excuse me, May 17th

"was that order, Your Honor. And in that hearing,

T e T T
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Your Honor may recall, it was a‘pretty>c1ose call.
between whether the counterclaims in this case were
compu1sory; 1ega1 count?rc1aims were permissive 1in
the Court.

‘THE COURT: '

I ruled, didn't 1 --

MR. HALFORD:
Yes, you --

THE COURT: ‘

" __ that they were permissive?

MR. HALFORD: .
ves, sir, Your Honor, and we're asking for
reconsideration of that ruling. Wwe have an equitable
complaint here, Judge. we have Tegal coUntercTaims
and you'Qe ordered a single proceeding trial to occur
not in the too distant future, so.just as part of
housekeeping, Your Honor, the claims were fraud in
this case. I'm going to make clear there's a footnote
in my memorandum, the frauq never was p]eéded in
the original Answer and Counterclaim. Now that

sought by amendment and it was denied. We're also .

asking for reconsideration of that. Just as a matter of

housekeeping, Your Honor --

THE COURT:

okay, sTow down just a Tittle bit and give me 5ust -

R ST Y s Y S SN K NN R A N e A KA O T AT A
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and stop for a second. Give me a minute. I'm going
to dig out that Oorder. I didn't do that, didn't get a
chance to do that before.the hearing. Bear with me.

okay, the order that was recorded May the 20th?

/

MR. HALFORD:
“Yes, sif, Your Honor.
THE COURT:
okay. Go ahead.

MR. HALFORD:

Yes, sir. Previously the Defenaant had asked that you
bifurcate these claims, and that she be permitfed a
jury trial on compulsory legal counterclaims. Your
Honor Hé]d that they were permissive. We're asking

for reconsideration of that today, Your Honor. When

the deposition occurred in this case on April the 15th, |

Your Honor, you will recall that Ms. Minardi had
entered a trial program, the HAMP modification
program. It was extended to her by Bank of America
back in March of 2010. she made her_First payment 1in
April 2010. And you will recall the fact shé made
some 14 payments before they were rejected by the
lender, Your Honor. Attached to my memorandum is
Exhibit A is where Bank of America notifies her that
she has completed her last required trial payment and

to please continue making your payments until we get

L YR A e S ST 7
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THE

MR .
THE

MR.

THE

to you. And then Exhibit B to my memorandum, Your
Hohor, is avDecember 2011, that's the sum of one..
year later, notice to her from Bank ovamerica that
she has heen de¢1ined or has failed to qualify for a

HAMP modification.. The two points I would Tike to

point out to Your Honor at this point is, number one, |;

in April 2010 she is gfanted a HAMP modification.
There's no dispute about this fact. Bank of America
grants to her 1in writing, she signs for acceptance,
there is consideration exchanged and some one-year
of payments-gd:by before Bank of America interrupts/

and rejects her payment. The second point I would

make --

COURT .

These payments were made under the HAMP program,

right?

HALFORD:

That is correct.

COURT:
‘Under the HAMP modification?

HALFORD:

Under a HAMP trial modification program, Your Honor,

that is correct.

COURT:

A11'right.

A S W AT DU S NI S L TR T
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MR. HALFORD:

Going to Exhibit A, there's the notice from Bank of

.America, and here's where we allege that it is in fact

compulsory, not permissive, Your Honor. They told
her that dafe that she has made the last required |
payment under a special forbearance agreement. Now
I have to get into the deposition at this point to
demonstrate why we believe the claims to be
permissive, and I ap61ogize, I don't have a copy for

Mr. stork, but when we questioned their designee

under oath, Your Honor, and I will be happy to pass

up a condensed version if you'd like to see it, on the
forbearance, there's never been a forbearance applied
for ever. ShéAnever\abp11ed for one, they never gave
her one. Théy never even proposed that she accept
one. But the special forbearance agreement has been
used as the justification.in this case, and it's
documented to say that she didn't qualify for the
HAMP modificatidn. SO onvthe one hand, Baﬁk of'
America has given a HAMP modification and she has
5uccessfu11y tendered all payments according to their
documents. On the other hand, they've taken that
HAMP mddificafion away from her on the basis of
excessive forbearance under their in-house special

forbearance agreement. 1I'd argue, too, Your Honor,

P XA T 3R TR A I AT RS ATy R A T2 i SRR X
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that constitutes compulsory conduct. The, default in
this case that's .alleged 1in thevcomp1aint, paragraph
14, says she is in default as of May 2010, and this
wasn't Mr. Stork's law firm that wrote the complaint,
but in May 2010, it's undeniable that she's making
payments under the HAMP modification program and -
~their 30(b)(6) designee which.is Diane Deloney from
Plano, Texas,‘she flew here, had said they had all
been credited, not only had they extended, not only
‘had she éccepted in writing, they had taken the
payments, accepted, and credited them, but again, in
December 2011, it's rejected based on'exceésive'
forbearance under their special in-house, and this 1is
“their testimony, not mfne, fofbearancé agfeement,
special forbearance agreement. That's not what she
was granted in mMay 2010. So as it alleges or as ét_
concerns the default, which they allege to be --

THE COURT: | |
which counterclaim are you talking about? which
one?. o

MR. HALFORD:

There were several.

THE COURT: ‘
As I recall, they were all -- we11,‘no,'two of them were-

based on the -- this HAMP modification business,

pallas Reporting, Inc. - Rock HI111, s.C. - 803-328-9640
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HAMP loan modification program. There was another
one_that had to do with the FDCPA. Let me see, I \
don't remember 1f thefe was another one.
MR. HALFORD: |
There was. And my amendment, just for the Court's
occa51on,.you granted breach of fiduciary duty but
there were two in there. There was a‘proposed‘for
breach of contract which would be -- and this is |
another:reason why I Be1ieve the jury should pass on
these claims, Your Honor; is what contract; what note,
you seem to say -- you had me on a'hafd question
Tast time, Judge, "Does it affect the enforceability of
the note," and I answered in the affirmative at tﬁe
last hearing, but which note? We've got.a 2008
mortgage as the note they're seeking to foreclose
after she successfu1]y comp1etes; aécording to their -
»documents, a 2010 HAMP modification. So as to what
* agreement was fntended or if they have, and I
understand I lost the argument or‘the'chief's‘
Administrative order,'what note and what agreement
are we talking about? Are we talking about the 2008
or are we talking about the 20107 Because according

to Bank of America's records, she tendered the last -

required payment.

" THE COURT:

AT T =
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MR.

That was the HAMP modification.
HALFORD:

Yes, sir. ‘And then we get into -- and you're recall Ms.
Glenn was here last time, she didn't provide sufficient
information, we needed more information. Their \
designee testifies that she Tater provided all the |
information. 'So again, are.the claims compuisory?

Do they arise out of the same transaction or
occurrence? Are they that logically connected? It
doesn't ‘get any more compulsory than this. It arises
straight out of the default that they allege in their
complaint, which was a HAMP modification that she
successfu11y navigated. At the point that it is rejecte
or taken from her, it is done so under the guise of a
special forbearance agreement, and it is in black and

white. so I'd respectfully ask for consideration.

THE COURT:

MR.

Mr. Stork?
STORK:

Your Honor, the agreement entered into by

Ms. Minardi is a trial period plan. And it states
directly within the text of this document, I undérétand
this plan is not. a modification of the loan documents
and that1the lToan documents will not be modified

unless and until I meet all the requirements for

~ Rock Hill,
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11

modification. Mr. Halford, in his memo in support,
included the denial letter for this stating that they
could not reach the 31 percent threshold, which would
be a requirement-for a permanent modification. This
was not a guarantee of a modification in any way. As

a matter oF fact, it states right there that this is not a
modification whatsoever. what it is is it's an attempt
to try to work somethfng out with Ms. Minardi, a good
faith attempt on part of the plaintiff Bank of America.
They did tender these payments. They did apply

these payments. Once that this trial period plan was
completed, they ihen took a look at her economic ‘
situation at tﬁat time, and she wasn't denied for
missing documents or one of those things. They went
through, reviéwedjher finances, and denied her based

on the federal guide1jnes of.31 percent. Bank of
America's hands were‘tied in regards to issuing her a
modification at that time. But.regérd1ess of the
merits to any of the counterclaims that are before the
Court 1in this, the real issue is whether these
counterclaims are compulsory or are permissive; And

as Your Honor correctly ruled in his order issued this
past may, these are all permiSsive counterclaims. Not
a single one of them would affect the enfofceabi]ity of

i

the note and the mortgage. Let's just say even, you

[
1
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know, assuming arguendo that Mr. Halford ends up
succeeding on any of his counterclaims, he can get

awarded money damages, absolutely he could get

awarded money damages for that, but that has
absolutely nothing to do with the facf that Bank of
Americé still has the right to foreclose under the
terms of the note and mortgage, which is the
definition of bermissivé as stated by the South
Carolina Suprehe Court. Sd, Your Honor,.we think
that the Court got it a hundred percent right’with“
their Ordeh_denying Defendant's Motion to Bifurcate.
THE COURT: o | |

I doubt if I've ever get a hundred percent righth

MR. "STORK:
And would aék that the order stand as written.

THE COURT: _
Okay. Mr._Ha]Ford, the issﬁe is not whether she gets
'a trial on her counterclaims, the issue is whether by
asserting them in this foreclosure action she's waived
her right to a jury.trial. And I find and confirm that, |
she's done that. She has a trial, it's just non-jury,
because the éounterciaims are indeed permissive. . In
Faét, this -- I want to séy the Tast two weeks, I read .
another case that even tightens the target more. The

foreclosure has to do with whether she's in default in

o r——
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13 |
the note and mortgage, and whether the lender,
whomever ‘that is in a particular case is entitled to

- foreclose. she has a right to assert the counterclaim,

she's done them, they will be heard, but they're not
compulsory under the law. So I deny your motion.
MR. HALFORD: | h - C

Thank you for hearing us, Judge.
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' THE COURT: |
I will say there's nothing -- I have heard nothing new. |

That was all argued anyway.
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the foregoing Settlement was taken on the 30th day of 3June,
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CERTIFICATE

I, the undersigned, Cathy L.VYoung, CVR-M, Notary Public in

and for the State of south carolina, do hereby certify that

\

2015; '
That the within deponents were sworn to tell the truth and

that the foregoing is an accurate transcription of the '
testimony.taken-under oath;

1 further certify that I am nejther Counsel nor Solicitor to
any of the parties in said suit, nor interested in the event of
the cause. '

IN WITNESS WHEREOF, I have hereunto set my hand and

seal this Gth day of.July,  2015.

CATHY L. YOUNG, CVR-M
NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES FEBRUARY 19, 2019.
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McGuireWoods LLP
Fifth Third Center

201 North Tryon Street
Suite 3000

Charlotte, NC 28202

Tel 704.343:2000

Fax 704.343.2300
www.mcguirewoods.com

Brian A. Calyj

o 7015520 MCGUIREWOODS | RECEIVEIN s

February 1, 2016

FER 01 207

VIA HAND-DELIVERY

Jenny Abbott Kitchings

Court of Appeals Clerk of Court
1220 Senate Street

Columbia, South Carolina 29201

Re: Bank of America, N.A. v. Michelle Minardi, et al.
Court of Appeals No. 2015-001857
Court of Common Pleas No. 2011-CP:46- 04278

© Dear Ms. Kitchings:

Enclosed please find an orlglnal and seven (7) coples of Respondent Bank of America,
N.A.’s Reply to Appellant’s Return to Respondent s Motion to Strike Matter from Inclusion in
the Record on Appeal (the “Reply”) regardlng the above-captioned matter.

Also enclosed, are seven (7) copies of the exhibits referenced in our January 7, 2016
filing of Respondent Bank of America, N.A.’s Motion to Strike Matter from Inclusion in the
Record on Appeal (the “Motion”) which we. inadvertently did not include with our original
filing.

Please file the original Reply and exhibits to the Motion and return conformed copies to
our courier.

Thank you for your kind consideration in this matter. Should you have any questions,
please do not hesitate to contact our office.

Sincerely,

MCGUIREWOODS LLP

o Al

rian A Calub

BAC:bms
Enclosures

x 5
cc: J. Cameron Halford, Esq. (w/encl.)
Atlanta | Austin | Baltimore | Brussels | Charlotte | Charlottesville | Chicago | Dallas | Houston | Jacksonville | London

Los Angeles — Century City | Los Angeles - Downtown | New York | Norfolk | Pittsburgh | Raleigh | Richmond | Tysons Corner | Washington, D.C. | Wilinington
74819241 1



