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THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
THE STATE,
RESPONDENT,
V. RECEI VE)
JONATHAN XAVIER MILLER, FEB 0 4 2016
APPELLANL Court of Appegys

Appellate Case No. 2013-001860

Appeal from Richland County

Doyet A. Early, III, Circuit Court Judge

Opinion No. 2016-UP-040

PETITION FOR REHEARING

Pursuant to Rules 221 and 240, SCACR, counsel for appellant would petition for rehearing
regarding this Court’s decision in the above titled appeal that the search of a stranded vehicle on
private property (appellant was arrested for DUS) was constitutional per §56-5-5635(A)) since this
Court might have overlooked the fact that .this statute addressed police procedures for towing
stranded vehicles when actually, the issue was whether the location of a stranded vehicle would
restrict police authority to tow or search, and per §56-5-20, which was the applicable statute, only
stranded vehicles found on public property (highways/roadways) are searchable. Therefore, the
search that uncovered crack cocaine from a stranded vehicle on private property in this case was an

unconstitutional search and seizure. In support of this position, note the following points for review.



1.) At trial, Officer Westbury testified that he was responding to a theft call in the Rosewood
section of Columbia, South Carolina, on January 10, 2013, when he received a neighborhood
complaint regarding a particular vehicle that had large silver and green rims seen in the same
neighborhood and how this vehicle was allegedly connected to drug sales in the area. Minutes later,
during a routine patrol of the area, Officer Westbury happened upon the vehicle in question at a
nearby mini-mart and followed the vehicle until the driver pulled into and stopped in a private
driveway in front of a private residence. Officer Westbury stated that he confronted the driver, i.e.
appellant, and arrested him after learning that he was driving under a suspended license. Westbury
added that it was police policy to tow the vehicle after appellant’s arrest. Pre-Trial Transcript Tr. 24
-p.39,1.21. Tr. 74,1. 22— p. 84, 1. 17.
2,) Prior to trial, défense counsel had moved to suppress the crack cocaine seized pursuant to the
inventory search of the vehicle driven by appellant before the vehicle was towed because police
officers had no authority to do so per S.C. Code Ann § 56-5-2520 (1976), (which the state cited as
authority in support of the inventory search and subsequent tow), because this code section' applied
to vehicles left without drivers stranded on highways only, and did not grant any authority to tow or
search vehicles under similar circumstances found on private property. Pre-Trial Transcript Tr. 22 —
p. 23,1.19. S.C. Code Ann. § 56-5-2520 reads as follows:

(a) Whenever any police officer finds a vehicle in violation of any of

the provisions of § 56-5-2510 he may move the vehicle or require the

driver or the other person in charge of the vehicle to move it to a

position off the roadway.

(b) Any police officer may remove or cause to be removed to a place
of safety any unattended vehicle illegally left standing upon any
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highway, bridge, causeway or in any tunnel in such position or under
such circumstances as to obstruct the normal movement of traffic.

3) Later, however, the trial judge denied the motion to suppress and ruled that the inventory
search pursuant to the tow in question were both proper and allowed the admission of the crack
cocaine found inside the car to be entered into evidence at trial based on S.C. Code Ann. § 56-5-
5635. Tr.49,1. 1 —7.Tr. 44, 1. 14 — p. 45, 1. 10. The defense argued that this was an erroneous ‘
statutory interpretation. Tr. 45, 1. 11 —p. 48, 1. 16.

4)) On appeal, appellant raised the following issue before this Court:

The trial judge erred in denying the pre-trial motion to suppress the
crack cocaine found under the seat of the vehicle driven by appellant
after the traffic stop because the seizure of the drugs that occurred
during the inventory search prior to the towing of the vehicle
constituted an illegal search and seizure as the vehicle was located on
private property, which in turn meant that the actions taken by the
police in this case were neither statutorily authorized under S.C.
Code Ann §56-5-2520 nor allowed via an exception under S.C. Code
Ann § 56-6-5635.

5) On appeal, this Court affirmed and ruled as follows:

As to whether the trial court erred in denying Miller’s pre-trial
motion to suppress crack cocaine found during an inventory search:
of his wvehicle: S.C. Code Ann. § 56-5-5635(A) (2006)
(“Notwithstanding another provision of law, a law enforcement
officer who directs that a vehicle be towed for any reason, whether
on public or private property, must use the established towing
procedure for his jurisdiction. A request by a law enforcement
officer resulting from a law enforcement action, including...vehicle
recovery incident to an arrest, is considered a law enforcement
towing....”)

6.) This case boiled down to a statutory interpretation of S.C. Code Ann. 56-5-2520 and 56-5-
5635, and whether the officers erred in towing the vehicle appellant drove from its location on

private property and in conducting the inventory search that occurred as a result of the decision to



tow, since this ultimately led to the discovery of crack inside the vehicle. As a rule, the words of a

statute are to be given their plain and ordinary meaning without resort to subtle or forced

construction to limit or expapd the statute’s operation. State v. Manning, 2014 WL 1805319 (May
7,2014 S.C. App), citing to State v. Sweat, 386 S.C. 339 688-S.E.2d 564 (2010). Here, the statute
in question (56-5-2520) only allows police to tow or “remove” a vehicle off a road way for
whatever reason if the vehicle is found “upon a highway.” At the time of his arrest, appellant had
already parked the vehicle on a private driveway. Therefore, since the vehicle appellant drove prior
to his arrest was not parked on a highway, which is public, then the towing of the vehicle and the
inventory search that was conducted prior to the towing were illegal and statutorily unauthorized
actions taken by police. Again, the vehicle appellant had been driving at the time of the arrest was
parked in a private roadway. The words of the statute clearly refer to circumstances that would
warrant the removal of a vehicle from a public highway as opposed to a private highway. Where
the statute’s language is plain and unambiguous, and conveys a clear and definite meaning, the rules
of statutory interpretation are not needed and the court had no right to expand or impose another

meaning. State v. Manning, supra, citing to State v. Jacobs, 393 S.C. 584, 713 S.E.2d 621 (2011).

Nonetheless, the trial judge used S.C. Code Ann. §56-5-5635 ( Cum. Supp. 2004), to justify
the towing as proper and the admission of the crack cocaine seized via the inventory search that
preceded the towing into evidence as proper as well. However, this statute’ referred not to the
authority to tow (and the accompanying inventory search prior to the tow), but rather to the proper
procedure (“must use the established towing procedure™) and the recovery of costs for towing a
vehicle instead. To the contrary, this statute presupposes that an officer had the proper authority to

tow and was previously authorized to tow any such vehicle. In other words, the proper towing
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procedure under S.C. Code Ann §56-5-5635, would apply only after the threshold requirement
to tow had been authorized in the first place per S.C. Code Ann. § 5-56-2500. Therefore, since
S.C. Code Ann. § 56-5-5635 was inapplicable and misapplied by the trial judge in the case at bar,
the search and seizure in the case were unconstitutional and in violation of the Fourth and
Fourteenth Amendments to the United States Constitution and article 1,§10 of the South Carolina
State Constitution; and as a result, the crack seized constituted fruit of the poisonous tree’ and
should have been suppressed at trial.

WHEREFORE, based on the foregoing points, counsel for appellant would request a
rehearing on the issue of whether This Court erred in upholding the trial judge’s denial of the

motion to suppress the crack cocaine found in this case.

Respectfully submitted,

anda H. Carter
Deputy Chief Appellate Defender

This 4th day of February, 2016.

3Wong Sun v. United States, 371 U.S. 471 (1963).
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The undersigned attorney hereby certifies that a true copy of the Petition for Rehearing in
the above-entitled case has been served upon J. Benjamin Aplin, Esquire, at the Rembert Dennis
Building, 1000 Assembly Street, Room 519, Columbia, SC 29201, and Mr. Jonathan Xavier
Miller #277973, at Kershaw Correctional Institution, 4848 Gold Mine Highway, Kershaw, SC
29067-8069, this 4th day of February, 2016.
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Deputy Chief Appellate Defender
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