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IN THE COURT OF COMMON PLEAS

STATE OF SOUTHCAROLINA )
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIR-
CUIT
Angela D. Keéne; Individually and as ) C/A No. 20'13_.-.C_P~'4'1;2_—03_9;15
Personal Representative of the Estate of ) ' :
Dennis Seay, Decéased, and Linda Seay, ) = B
L ) =
Plaintiffs, ) ORDER o=
‘ ) | A~
Vs. ) = GO
) RECEIVE S
3M COMPANY; et al,, ) N
) Fea 05 2018 -
Defendants. ) : =~

| SC Court of Appeals

In this asbestos case; Defendant CNA Holdings, LLC’s (“CNA”) moves to Dismiss
ment based oni the Statutory Employee Doctrine. CNA’s motions were brought under Rulé
{12(@)’(_6‘) a,nd 56, SCRCP and heard o'h‘July'>27, "2015. After. considering the evidence of
;‘ecord, the arguments of counsel; and the applicable law, the Co‘u‘r’t_ deriies«th'e motions.
| I Facts

Plaintiffs allege’ Mr. Deniiis 3Se’a'y’ worked with or -around various asbestos-

, contammg materials while employed by Daniel Construction Company at Hoechst Cela-

nese in Spartanburg, Sotith Carolma Mr. Seay testified in his deposition that 'he worked at
-Hoechst. Celanese for Daniel Construction from 1969 until about 1978 Mr. Seay - ‘was a

Daniel employee durmg the entire‘time that he worked at the Hoechst Celanese fac1hty As

a mlllwnght helper. and ,mlllwngvhtZ Mg. Seay was resp‘ons1ble -for repalrs and preventive

maintenance work./on. equipment at Hoechst Celanese.

Page 1of 8




Daniel was the éxcﬁlu'siize‘m'aihmnance ‘plrovi'der at the Hoechst Celanese: fapiljty,
Hoechst Celanese did not have its own ,.mai.ﬁtenaﬁCe.ér g:onsfruc'tio;l‘ div'ision.befdre or d'ulr.-.
ing the timhe Mr. Sea}f worked at the facility. All mainteriarice work at the facility was per-
formed by Daniel employees. |

Ii,-‘Issue

The question p,rcs,entéd is whether Dénnis Seay—a direct employee of .baﬁiél—
was a statutory employee of Hoechst Celanese at the time of his 'all'eged -asbestos exposure
and engaged in an ,e;ctivity.fhat was;part of Hoechst Celanese’s “trade, business or occupa-
tion,” s.C. éode § 42-1-400. |

III. Law/Analysis

The statutory employment contept is'derived from ‘South Carolina Codée Ann. § 42-

1-400. Olmstead v. Shakespeare, 354 S.C. 421, 424, 581 $.E.2d 483, 484 (2003). That sec-

tion prOVideS, : -3
. Cey (==

When any person, in this sectiof and §§ 42-1-420-and 42-1-430 referred ta -
‘as “owner,” undertakes to perform ot execute any work which is a part of ",

- his trade, business or occupation and coiitract§ with any other person (n¥_x

- this sectioni and §8§ 42-1-420 to 42-1-450. referred to as « ,subCer‘traCftof’f)_z;f‘
for the execition ,or performance by or under such subcontractor of thé
whole or any part of the work undertaken by such owner; the owner shall,
be liable to pay to any workman einployed in the work any compensationi™
under this Title which he would have been liable to pay if the workman
‘had been-immediately employed by him.

Lsh Hd 820 el

8.C:Code Ann. § 42-1-400 (Supp,2002) (emphasis added). Oir supteme court ‘has found
that this legislation “is a protection of thé.employees of irresponsible contractors' who do
1ot provide workmen's cbmpq;;satipngcQVejrag'e‘;fof their. employées, anél;prevents employ-

ers from escaping liability by doing through independent contractors what they would oth-

erwise_do through: t‘h'eirnqwnl' _erfiployees:” Adams v. Dawson-Paxon Co.; 230 S:C. ,5,3‘2),_.

545, 96 S.B.2d 566 (1957) (emphasis added). Whether an individual is a statutory em-
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ployee is not an issue of subject matter jurisdiction, but rather one of exciiisive jurisdiction.

Sabb v. S.C. State Univ., 350 S,C. 416, 567 $.E.2d 231 (2002).

In deciding whether an employee was: doing something that was “part of the 'frade;
<business Qr;o,ccupation" of'the oiner, our supreme court has “de,visvé,d" the folloWin‘g dis-
juictive inquiry: (1) whether the activity 1s an important part of the trade or business, (2)

wh“e,thér_‘.th'ei activity is a necessary, essential and integral part of the business; or.(3) wheth-

.....

plovye”r_r.; Glass v, DowiChemical Ca., 325;S;C.'1.98,‘ 201,482 'S.E.2d 49, 50-({1997).

If the activity meets even one of fhesé criterion, t}.i'en the ihjurcd_worker becomes a
statutory employee of the owrier within the ‘meaning of the Workérs Compensatlon Act.
However, unless a court wishes to flee teality and be led down a rabbit hiole of termmology
it friust reriember that despite the three-fold test, “there is no easily applied formula”, and
“‘the guidep‘oSt is wheth‘er ... that which is being done is or is not a part of. thé ‘gerierail,‘

o

trade, busmess or occupation of the o¥riet.”” Abbott v. The Limited; Inc., 338 § C: a1, |

SR <,_

163, 526 S.E.2d 513 (2000) (quoting. Hopkins v. Darlington Veneer Co., 208 S C. ?r’zg7 L
311, 38SE2d4 6 (1946)). - ‘f'-i'f.; g

Pt} s

whether the activity at issue was either-an' “important part,” or 4 “hecessary, ‘e’sSe"ntial,. and -

integral part” of 'H(")e',ch'St Celanése's business - this court must apply Abbgtt v. The. Lim-

ited, Inc., 338 S.C. 161, 526 S.E.2d 513 (2000) arid Olmstead -v. Shakespeare; 354 S.C.

421, 581 S.E.2d 483 (2003). In Abbott; the court held that an empiq}i'ee of a conmimon car-

were sold by a-retailer did not render the worker a Statutory employe’e“ of tetailer: The
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court reasoned that while the receipt:of goods was inte_gi*a‘lto retailer’s busirtess_, the actual
delivery of the goods wasnota '“pal'tvor process” of retailer’s business. - Abbott, 338S.C. at.

163 (“The fact that it was 1mportant to Rétailer to receive goods does not renider the deliv-

ery of goods an important part oft Retaller s busmess ”) (emphasis-in original). As the su-

preme court later emphasized, “Abbott represents a change in this staté’s Jjurisprudence on

what activity constitutes ‘part of ([the‘ owneér’s] trade, business or ‘oocu_pation" under section

42-1-400.” Olmistead v. Shakesnéato, 354 S.C. 421,,,426; 581 S.E.2d 483 (2003). ‘In Ab:

bott, the court had-overniléd two Court of Appeals cases. Abbot, 338 S.C; at 164 n.1. Ex-

panding on Abbot; the Court in ‘Oimstead;announced that “we now ovérrule all prior cases

to the extent theéy are .in conflict with our holding in Abbott. and now in this case.”

Olmstead, 354 S.C: at 427.

The court dlso noted that Abbott “establishes that transportation of .goods -is im-
portant to nearly all buys:ines'sg_s} and, that transportation of goods by a common carrier
alone, without something more, docs not qualify as “part of [the owher’s] _trade,-’busi,ngss or
occupation’ und’e;t any of ‘the three established tésts for statutory employment.” :Qlmstead,
354 S.C. at 426.

Charles Olmstead was a tr‘ﬁék;driver'engaged by his emp"loye‘r‘to pick-up a load of |
fiberglass poles from ‘Shake_spcare"s neaiby plant for delivery to Shakespeare c;u’stome‘rs in
Montana. As Olinstéad was removing some of the poles from his ﬂatbed trailer per Shake-
speare’s instruction, several poles fell 6ff the trailer and mjured h1m In afflrmmg the coéﬁ
of -appeals’ finding that ‘Olmstead was not a statutory emiployee of Shakespeare the s":

'i:..'

preme court, held as follows:

Shakespeare manufactures fiberglass products and was shipping a fxmshed A
product to a customer via a common catriet. As this Court noted i in Abbott*

oh:t Hd 828
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“[tThe fact that it'was important to [defendant retailer] to receive goods does
not render delivery of goods an important part of ‘the [defendant retailer's)
business” for statutory employment purposes. Likewise, the fact that it was
important to' Shakespeare to: deliver its finished product to its customer in
order to consummaie:a sale does not render the: delivery of its products an
important part:of its business for purposes of statutory employmént.

Shakespeare designs-and manufacturés fiberglass products. It is not in the
transportation business; it did not own any delivery tricks and none of its:
employees participated in the delivery of its products beyond the loading.
stage. All of the raw materials used to manufacture Shakespeare's products
arrive at Shakespeare by conimon carrier and almost all of its finished
products leave the plant by common carrier. Shakespeare's representative
testified in his.deposition thatL'Sflakespeare pays for delivery to its customer
only when the order exceeds $3,000. Although delivery by common carrier
was certainly important to Shakespeare's operation, it does-not follow that
such delivery was-* part or-process' ” of its manufacturing busiriess.

1d. at 425-26 (citations omitted).

}

Abbo‘t‘ and Olmétead ‘teach that the three tests for statutory €mployment must be

appliéd practically rather than mechanically. One could superficially say that maintenarice
was “important” to-Hoechst Celanese's biisiness, biit that does not end the normative ‘in-

quiry Glass, Abbét. and Olmstead demand. If ‘that were true, then virtually anyone directly

employed by another who wotked:‘o’r"x Hoechst Celanéase property would by definition be-a
statutory employee, upie_,ss,ﬁqecﬁ,hs’t “Gglanease,,asserts’ it engages in uﬁﬁééés"sar‘y: work. ‘Tﬁp
key question is-whether fhe activity:is-an important or integral “patt-or process” of the sub-
Jject business. . With tegard to rnaihtené'n;:e\ work Specifically, "where repairs are major,,
specialized, or of the sort w,hic\h_fth’éfqmployeris not equipped to handle with its own work
force, they are not part of the,businegs." Glass v. Dow Chemical Co:;-325 S.C: 198, 202,

482.5.E.2d 49, 51 (1997).
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The Court in Olmstead overruled “all priot cases to the extent they .are in conflict

with [its] holding in Abbatt and now in this case.” 354 S.C. at 427. - Under Abbott it is

necessary to conduct a case-specific analysis; but the focus must be on what type.of busi-
ness the defendant conducts. Q at 4 26. Olmstead acknowledged that the test does “rot
eliniinate the iieed for an individualized determination of the facts of each cése in-which
siafujory employment is alleged.” Olmstead, 354'S.C, at 426.. This-interpretation is faith-
ful to the actual, plain language of thé statute, and appears to be an approach favored by
many courts, including the Fourth Citcuit, which has noted that courts interpreting the

“trade, business or occupatlon and similar- statutory language have; “with a surprising de-
gree of harmony ... agree[d] upon the genéral rule of thumb that the statute covers all ‘situ-
ations in which work is-accomplished which this employer ... Would'ro.‘rdinarily do through

employees.” See Corollo v. S.S. Kresge. Co., 456 F.2d 306, 312 n. 8 (4th Cir. 1972) (quot-

ing 1A Larson, Workmen’s .(;or’np'ens"at“i'b'rr Law, §:49.12 at 859:60) (applying S.C, law)).

\ R . -
While Glass; Abbot and Olmstead provide the analytical framework. for deciding

Hoechst Celanese's motion, Chief Judge Sanders’ opinion in Raines v. Gould, Inc., 288

S.C. 541, 343 S.E:2d 655 b’(@t;‘App. 1987) is-acutely relevant authority. Raines was injured
~ while employed by g.ﬂsu'bcogt.‘ractqg to install an electrical system at a plant r:be'ing con-
structed by Gould, a battery manufacturer; by a general contractor. The court observed
that “f[o];dir_l_arily ggqs&uqtign work, such as.building a factory structure, or making electri=
cal installations, is-consideied outside the trade or business of a mal_n:lfactuxer.l’" Raines;

288 S.C. at 543 (citations omittsd).

l'*-Q

The court acknowledged that “[1]f however a business by its size and nature 1sac— o

',,‘(‘.u

customed to carrying on a mote. or 1éss ongoing program of construction, perhaps hav
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comstruction division, or has. handled its own consfruction in the past, construction work.
delegated-to a -con;;actor_ may be considered a part of its trade or business.” Raines, 288
S.C. at 545 (citations omitted). Here, there isno evidence Hoechst Celanese had a mainte-

nanice division or has in the past performed maintenance projects of the size and scopé Mr.

Seay worked on.

The Raines ¢

ourt ultimately decided that the work Raines did in constriicting. the
‘Gould plant was not-part of Gould’s trade or business. Gould, the court found, was in the
business of manufacturlng and selling batterles Id. at 547. Judge Sanders’ concludmo

language is especially 1pertinent to, and dis‘p()sitive'of, Hoechst Celanease's ‘¢laimis. in this

‘case:

Although Gould has. been involved with the constraction of numerous fa-
cilities on property which it owns or leases and manages, the record does
‘ot indicate that it had a constriction division or that any construction work.
was performed by its regular émployees. Rather, the record indicates ‘Gould
merely “prepares the specific designs for certain parts of the facilities, or
oversees such de51gns approves engineering plans and, in some instances,
prov1des supervisory personnel to provide general assistance in the contact-
ing of the contractors.and subcontractors and coordinating theit activities.”

Furthermore, the record does riot indicate the work being performed by
Raineés in. constructmg the - plant for Gould was an integral part of its opera-
tions. without which 4t -cannof function. Every manufacturer must have a
plant, but this fact alone does not make the work of constricting a plant a
part of the trade ‘or businéss of: every manufacturer who engages a contrac-
tor to construct a- ‘plant: Otherwise, the employees of every contractor so- en-
gaged would be the statutory employees of every such manufacturer., We
‘are aware of' no case in any Jurlsdlctlon holdmg this and do riot beheve this

is what the leglslature inténded when it enacted the South Carolina Workers
Compensation Act.

Id.
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IV. Conclusion
Because the Statutory Employee defense does not apply, the court respectfully de-
nies-Defendant CNA Holdings, LLC’s Motion to Dismiss for Failure to State a Claim, or

in the Alternative, Motion for Summary Judgment: -

IT IS SO ORDERED, | | / .
- . ' | . M
suy 2%, 7015 e
S D. Garrison Hill
- Circuit Judge
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