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WITNESS BY:

No witnesses were called.
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-4 -
(COURT IN SESSION IN THE MATTER OF STATE.VERSUS COREY
JAMAL WILLIAMS AT 10:03 A.M..)
SOLICITCR SHELTON: May it please the Court, Your
Honor.
THE COURT: Yes, sir.

'SOLICITOR SHELTON: Your Honor, the next case-on the
docket is State versus Corey Kamal Williams. At this time
Mr..Williams is before the court with his retained attorney
Mr. Todd Rutherford representing him on one count of
trafficking marijuana ten to oné hundred pounds first
offense.

This case was recently on the trial docket; it’s my
understanding that Mr. Williéms is here and wishes to enter
a guilty plea as charged. It;s been True Billed by the

York County Grand Jury. It carries a minimum one year up

to ten years; it’s classified as a serious and violent

offense.

This comes to ydu as a plea without an agreed upon
negotiation or recommendation. |

THE COURT: All ﬁight, thank you.

Mr. Rutherford, you represent Mr. Williams?

MR. RUTHERFORD: I do, Your Honor.

THE COURT: Have you had a full opportunity to go over
this matter with your client?-

MR. RUTHERFORD: I have, Your Honor.
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< - THE

guilty?
MR.
THE

hand for

—5-

COURT: Do you agree with his decision to plead
RUTHERFORD: I do, Your Honor.

COURT: All right, Mr. Wilfiams, raise your right
me.

Do you swear to tell me the truth?

MR.

WILLIAMS,

FOLLOWS : )

THE

WILLIAMS: ' Yes.

(WHEREUPON, COREY KAMAL

BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS

COURT: All right. Thank you. Lower your hand.

Now, Mr. Williams, I see you're thirty-seven years of

ageé
MR.
THE
MR.
THE

doing in
MR,
THE
MR.
" THE

evidence
MR.

THE

WILLTAMS: Yes.
COURT: What do you do fer a living?
I drive and load and unload trucks.

WILLIAMS:

COURT: Al; right. Do yéu understand what you’re
court today?

WILLIAMS: Yes, sir.

COURT: Do you understand this chérge against you?
WILLIAMS: Yes, sir.

COURT: You and your lawyervbeen over all the
of the crime?

WILLIAMS: Yes, sir, we have.

COURT: Al right. And you understand the
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possible
MR.
THE
one year
MR.

- . THE

punishment, you can receive ten years in jail?
waLIAMS: Yes, sir.

COURT: And you understand that that's a miﬁimum
sentence? |

WILLIAMS: Yes, sir.

COURT: All right. Understanding the charge

against you as well as the potential penalty you can

receive,
MR.
THE
made you
that you
MR.
THE
MR.

THE

how do you plead?

WILLIAMS: Guilty.

COURT: Has anybody forced, pressured, coerced, or
come to court today to tell me you did something
really didn‘t do?

WILLIAMS: No, sir.

COURT: Did you do this?

WILLIAMS: Yes, sir.

COURT: Has anybody promised you anything or held

out any hope or reward to get you to plead guilty against

youf will?

MR.
THE
MR.
THE.
MR.
THE

rights?

WILLIAMS: No, sir.

COURT: Are you satisfied with your lawyer?
WILLIAMS: Yes, sir.

COURT: Has he answered all of your questions?
WILLIAMS: Absolutely.

COURT: Do you understand all your constitutional
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. . MR. WILLIAMS: VYes, sir.

THE COURT: Have you all been over those?

MR. WILLIAMS: Yes we have.

THE COURT: Do you understand Qou give up all those
rights when you plead guilty?

MR. WILLIAMS: Yes, sir.

THE COURT: Are you under the influence of anything
today that would make you not understand what’s going on?

MR. WILLIAMS: ©No, sir.

THE COURT: Do you understand what’s going on?

MR. WILLIAMS: Yes, sir.

THE COURT: All right. You got a family?

' MR. WILLIAMS: Yes, sir.

THE COURT: How many, how many .kids?

MR. WILLIAMS: ©Oh, nc kids.

THE COURT: Are you ﬁarried?

MR, WILLIAMS: 'No, sir. I’m engaged.

THE COURT: What truckihg company or whét company do
you work for?

MR. WILLIAMS: It’s called Eli’s Tranéport. It’s
owned by my father in Orangeburg, South Carolina.

"THE COURT: All right. Listen carefully to what the
State says happened and I’'1ll come back tc you. Okay.

Solicitor.

SOLICITOR SHELTON: Thank you, Your Honor, may it
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please tﬁe Court.

Cn Friday, August 2", 2013 officers from the York
County Multi-jurisdictional Drug Unit approached a man, and
reportedly this defendant in this case, he was parked in a
vehicle in a parking lot in York County. They had been
(bserving him for some time driving his vehicle around this
area, in and out of parking lots; going into a restroom -
reséaurant not ordering food. A number of things that
caused them to be suspicious of his ‘activity.

They approached him they did not engage in any kind of
traffic stop or anything, he was parked in his vehicle and
they approached him and knocked on the window of his
vehicle. He opened the door.and officers immediately
smelled the strong odor of ma£ijuana coming from inside the
vehicle. |

They also noted that Williams was very nervous and was
;weafing.heavily even though the air conditioning was on in
his ‘vehicle. The officers detained Williams based on the
smell of thé marijuana and his nervous behavior.' In the
back of his SUV they found a large cardboard box in the
cargo area in plain view. There was a K 9 that goes by the
name of Justice who was in the vicinity; he conducted a
free air sniff of the box and immediately alerted the
presence of drugs inside. The officers could also smell

marijuana emanating from the area.
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- . Inside the bdx they found well over ten pounds of
mar%juana. Our certified chemist said it was ten pounds,
seven ounces when she weighed it about six months ago. The
Defense recently hired an independeﬁt analysis where they
found it to be ten pounds and six ounces and a little bit
of change so it’s lost a little bit of weight in the six
month period but still well above the trafficking level
especially whenvhe had it in his possession on the day in
question.

' At the Law Center Williams told officers he planned to
mgke money off the contents of the box} He had over Six
Hund?ed Dollars cash onAhim which was seized by officers in
the'forfeiture action. He consented.to a search of his
cell phone; on his phone officers saw pictures of what
appeared to be a large block of marijuana wrapped in
plastic similar to the one they found in his vehicle.

They also noted in the pictures other bags of
marijuana and pictures of large amounts of currency in a
brief case, multiple phones, and he also had multiple
phones present with him at the time of this investigation.

At this time, Your Honor, I would like to offer up a
c¢ouple of photographs as Court’s Exhibits just so you can
see.,what I'm speakiﬁg of.

THE COURT: Okay.

SOLICITOR SHELDON: It’s one page, there’s four
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..10_
p ictures and on the second page there is one picture and

these were taken by the police of his cell phone and also

the phones that he had.

THE COURT: Have them marked.

SOLICITOR SHELTON: Yes, sir. These will pe Court’s
One and Two.

(WHEREUPON, COURT’S EXHIBITS ONE AND TWO, IDENTIFIED
AND MARKED, RECEIVED INTO EViDENCE.)

SOLICITOR SHELTON: And i’m going to hand these up to
Your Honor so ydu can see what I'm talkinghabout.

And I provided copies of these to the Defense as part
6f discovery.

THE COURT: All right.

SOLICITOR SHELTON: And, Your aonor, Mr. Williamé has
one prior conviction on his record out in California. 1In
2007 he was convicted of a felony for possession of a
machine gun. Those are the facts of the case.

THE COURT: Ali right, Mr. Williams, did you hear what
the State just says are the facts of what happened here?

MR. WILLIAMS: Yes, sir.

THE COURT: Is fhat.what happened?

. .MR. WILLIAMS: Yes.
THE COURT: I accept your plea..
Mr. Rutherford.

MR. RUTHERFORD: Thank you, Your Honor. May it please

10
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-11-
tne Court. My client and I have discussed the issue of
goiqg to trial. There were several issues present in the
case, most notable of which is the profile that appears %o
be a black or Hispanic male traveling in a rental car as my
client was. That seems to be a reason to be stopped in
South Carolina.

He was followed to a gas station; they PC'd to
approach him as the Solicitbr_stated was he had gone in and
out of a gas station restaurant and didn’t order food. Not
PC’'d for most people but certainly é PC for a black or
Hispanic male in a rental car. They then approached the
car énd said that they smelled marijuana. The chemist we
hired yesterday went up énd looked af the‘marijuana. It
was still sealed in the same package, had lost zero
moisture or a half an ounce of moisture between the time
that they weighed it when he was initially stopped and
yesterday.

If it was sealed that tightly it is hard to imagine
how anyone could smell raw marijuana coming from a package
in a box that was sealed so tightly it has released no
moisture yet the agent said they could. They then brought
d dog in and were able to search the package based on that.

But, Your Honor, that leads us to our request. The
trafficking statute starts off at ten pounds and goes up to

a hundred. At a hundred pounds certainly someone suggest

11
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_12_
that that would be at the top of the statute. This is ten
pounds, six ounces at the bottom of the statute. - Most
importantly, Your Honor, as I stated with the issues that
relate to the PC for the stop we believe that my client is
- should be entitled to a house arrest sentence that Your
Honor could suspend the ten years on the service of one
year on house arrest., And, Your Honor, would pay for that
house arrest out of his own pocket so at no cost to the
étaté.

The house arrest generally runs.- and I discussed this
with my client - about Seventy Dollars a day compared to
the State’s incarceration rate which the State’s
incarceration cost which last week was Nineteen Thousand
Dollars, Nineteen Thousand, Six Hundred Dollars a person in
general funds. Those include state and federal, Sixteen
Thousand State; about Two Thousand federal per inmate. So
the savings to the Staté is almost Twenty Thousand Dollars.
Savings to the State is almost Sixteen Thousand Dollars, I
dpologize.

Your Honor, Qe believe that that would be - the
sentence would be accomplished using house arrest. Ned
Polk who 1s from Rock Hill could opérate that house arrest
at all cost to the Defendant. We would ask that the
Defendant be made to be placed on house arrest by tomorrow

afternoon at Five o’clock. If not then he would have to

12
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_13_
turn himself in to the Detention Center to start his one
;ear'sentence in the Department of Corrections.

THE COURT: Talk to me about whéther or not this type
of offense qualifies for house arrest.

MR. RUTHERFORD: Your Honor, we passed the Home
Detention Act some time ago. There was a question of which
I believe has been answered in Greenville and Spartanburg
as to whether it apblied to tases like this. As Your Honor
knows Spartanburg has instituted their HIP program;
Richland County has started it, Greenville as well.

They do three year trafficking’s on the Home

rncarceration Program, Spartanburg, Greenville, and

Richland County and I‘ve done those in all counties.

' Further to legislature amended the law last year to allow

someone to get pre~incarceration crédit while they’re
serving on house arrest or any time served in the
Department of Corrections would be answering any doubt as
to whether you could get credit for. home incarceration for
a felon.

THE COURT: But you’re saying the legislative intent -
and I guess you speak as a legislator - the legislative
intent - intent of that statute was to allow situations
like this to be qualified for house arrest.

MR. RUTHERFORD: That’s correct, Your Honor.

THE COURT: Okay.

13
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SOLICITOR SHELTON: Your Honor, may I be heard on
that?

THE COURT: Yes, sir, absolutely in regard to this
record.

SOLICITOR SHELTON: I'm looking at 24-13-1530 of the
Code of Laws; it specifically says this applies to non-
violent adult and juvenile offenders this option. This is
a violent offense as defined by the éeneral Assembly and
our Code of Laws. It’s violent and .serious. Considering
that on it’s face coupled with the fact that Mr. Williams
has a prior weapon conviction, a felony weapon conviction,
also the fact that most of our recent murders have involved
drugs, and there is a known nexus between drugs and
violence, this is clearly a —'something that is not
envisioned by the sentence as far as - by fhe statute as
far as the Solicitor’s office is concerned.
) " I’ve spoken with Solicitor Brackett about this as well
that you have as well. This is not something our office
consents to. We do not think that the statute quotes
anything that deals with this conceét. Any other statutes
I may not be referencing do not apply to violent offenses
as 1s trafficking marijuana. And all trafficking.charges
for that matter.

THE COURT: Okay. Thank.you.

Anything else, Mr. Rutherford?

14
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_15_
“MR. RUTHERFORD: Nothing, Your Honor.
THE COURT: All right, Mr. Will}ams, anything you
wouid like to tell me?

MR, WILLIAMS: Nothing from me,” Your Honor. I would
you know I do apoloéize for everything that’s happened.
It’s been - it’s been made evident - ever evident to me
that everything that I’ve seen and that has transpired in
this case I know for sure thét no mistakes will be made by
me criminally ever again in m§ life. So, you know, the
lessons that need to be taught by prison f think I’ve
learned already but I'm still not trying to you know down
glay'or minimize anything that has been done.

THE COURT: All right. Thank you, sir.

All right, I’1ll try to write eﬁerything on the
sentencing sheet so everybody will understand the intent of
my sentence without having the record accompanying it.

All right, Solicitor, your argument is duly noted on
the record. I will just say from a practical standpoint
this Court along with numerous other Circuit judges - I
can't state all théir names - has interpreted the Home
Detention or the Home Incarceration Program, whatever you
want. to call it its referred to HIP in other counties to
allgw the Court leeway to sentence a situation such as this
to house arrest.

Now I can’t cite the specific reasoning for that. I

15
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just know I‘ve done it, I know many other judges who have
done it, it’s regularly done.in Greenville, Pickens or
that’s the Thirteenth Circuit has regularly done it. The
Fifth Circuit has regularly done it, the Seventh Circuit.
It will be unless I am instructed otherwise regularly done
in the Sixth Circuit. And so I know you all’s policy here
in the Sixteenth Circuit is not to do it and that’s fine.

But of course I’m the judge, I'ﬁ the one who passes
the sentence not the solicitor’s office but I certainly
think its appropriate in this case to enact and order a
sentence such as your lawyer has suggested, Mr. Williams.

But I want you to understand, this isn’t an easy
sentence. Now you go to jail for a year you know even
though it’s a violent serious‘offense, you have to serve
eighty-five percent, you’re eligible for pérole after eight
months. Okay. Qell house arrest you’re not. It’s a day
for day. Okay. And people think house arrest is easy.
It’s not. There’s terms and conditions of it. You're
wearing an electronic monitor. If you violate any of it
you go ten years hanging over your Aead.

And I’ve had situations where on my sentences or on
other judges sentences where I have revoked the house
arrest and people go to jail.for ten years. And sometimes

even longer. So while I certainly understand the State’s

position as to the Court’s ability to do this, I’'m gonna

16
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-17 -
fashion this sentence this way.

All right, the sentence of the Court is ten years
pro&ided upon the service of one year of house arrest paid
for by you, Polk to monitor with electronic monitoring.

Balance is suspended, you’re on probation for two
years. So the first year of your probation you’re on house
arrest with electronic monitoring., The second year of your
probation you’re just on probation. The terms and
conditions while you’re on it.is substance abuse
counseling, random drug and alcochol testiné. Qkay.

If you violate ény terms and ccnditions of the
probation I’m telling you I don’t know what other judges do
up here and that’s certainly within their discretion, I’'m
telling you what I do, you know. And what I do is revoke
in full and you go to jail for ten years. Okay.

Anything else for the record?

SOLICITOR SHELTON: Your Honor, can I put one other
thing on the record?

THE COURT: Yes( sir.

SOLICITOR SHELTON: 1Its come to my attention that -
I'm nét familiar with the other circuits, but it’s come to
L; attention that there are specific administrative orders
in place in these other circuits that account for these
possible sentences under the HIP Programkand that the

Probation Pardon and Parole Office’s there are equipped to

17
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_.18_
deal within their normal coufse. We do not have such an
administrative order in the Sixteentthircuit. I'm not
aware of whether or not our brobation office is capable of
enforcing this and that is ceitainly a factor that is
outlined in the statute that I cited earliér.

You know a part of why we were discussing it earlier
§bu know it’s not just a matter of policy, there is no
administrative order in place that creates a mechanism for
this - for a court sentence to be carried out.

I want to put that on the record -

TEE COURT: You got - -

SOLICITOR SHELTON: I would ask you considering that
for you to reconsidér your sentence. And at the minimum
for the record I make a motion for you to reconsider this
sentence given those factors.

THE COURT: Thank you.

- .MR. Rutherfcrd.
| MR. RUTHERFORD: Your Honor, just briefly.

As the Solicitor may not know, because this is
conducted privately, he has nothing to do with these
private sentences that are done in other parts of the
county. Now would they have anything to do with this one
until he reaches the status of probation.

But to correct one thing he said - not to correct but

to add to - this sentence is much harsher than a one year

18
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L2ntence. Your Honor stated that it would be an eighty-~
five percent but because it’s less than twenty years it’s
really a violent sentence which means he would only serve
in the Department of Corrections four months before he was
eligible for parole as opposed to eight and a half. So he
would actually only serve four months incarceration és
opposed to a full one year on house arrest. so he would
actually do more time on houée arrest than he would if he
went to the Department of Cor?ections.

THE COURT: All right. Anybody else wish to speak
since we’re making a record on this sentence?
) 'Madam Probation?

MADAM PROBATION: We haven’t dealt with this much.

THE COURT: Right. )

MADAM PROBATION: We have ﬂad a case come from I think
Greenville several years ago. But my understanding was
that they were on house arrest, with house arrest only, and
we didn’t touch ‘em.until they got through with house
arrest and then we supervised probation. But that was
years ago.

THE COURT: Mr. Rutherford, since you suggested Mr.
Fogue obviously you’ve spoken with Mr. Polk about this
previously or maybe worked with him before, what type of

perimeters does he have for his house arrest?

MR. RUTHERFORD: Your Honor, they can go to work, they

19
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_20_
can go home, they can go to church, they can go see their
lawyer or to the doctor and that’s it.

THE COURT: Okay. So aﬁy violation of that he reports
to whom? | |

MR, RUTHERFORD: He reports to the Court. He reports'
to the Solicitor.

.THE COURT: Reports to the Seolicitor ---
" MR. RUTHERFORD: That'’s correct.

THE COURT: -~- or the way I fashioned this sentence I
guess he can cause I wrote on here first year of probation
he’s on house arrest, it may not necessarily be an active
probation but he - any violation of that would be reported
to the Department -

Your department, Madam Probation.

That’s now I intend this to happen —

MR. RUTHERFORD: Yes, Your Honor.

- - THE COURT: --- and kind of incorporate that on the
record to make sure the community is protected in the event
vou do something.

Now people come in front of me all the time for
violating probation. Okay. I hope you don’t do that cause
you know what’s gonna happen if you do.

MR. WILLIAMS: ' Yes, sir.

THE COURT: Now you know the Solicitor, they don’t

agree with this sentence so they gonna comg full bore at

20
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_21_
vou. Okay. So you know that?
- ~MR. WILLIAMS: Yes, sir.

THE COURT: All right. Anythiné else?

SOLICITOR SHELTON: Yes, sir, Your Honor. I think
especially with this being a private monitoring company was
being proposed, I think the Court needs to issue some sort
of order requiring them to have these parameters. I mean 1
know we have a sentencing sheet but.I would recommend that
Mr. Rutherford pose something'to the Court obviously
reviewing it through us first; cause a house arrest
monitoring company isn’t necessarily - they have a standard
ﬁractice and generally are equal in York County. That'’s
only when they are out on bond. So if there are any
conditions or anything like that it might be better ﬁo
reduce it in the order so it’'s very.clear to them what the
parameters are.

THE CCURT:  I'm amiable to signing that if Mr.
Rutherford.wants to'prepare it. I wrote in on my
sentencing sheet that Polk to.monitor and report to DPPS of
any violation. All right. I think that will be
sufficient at this point in tiﬁe but hépefully this will
1ake care of that. Okay.

Mr. Williams, dc you have any qpestions about what
you’ re supposed to do?

MR, WILLIAMS: No, sir.

21
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-22-
THE COURT: All right. Mr. Rutherford, any questions?
MR. RUTHERFORD; No, Yocur Honor.
THE COURT: All right. 'Anything further from the
State?
SOLICITOR SHELTON: No, sir.
THE COURT: Anything further from Probation?
"MADAM PROBATION: Your Honor, between now and when
he’s hooked up on a monitor he’s allowed to be unmonitored?

THE COURT: Well Mr. Rutherford, did you ask for that,
for me to delay that until tomorrow; I'm not inclined to
do that. Okay. So he needs to be --

Yes, sir.

THE COURT: Okay. I'm sorry, I thought you were
wanting to talk, I'm trying te make sure - -

All right, so he’ll be taken into custody.

MR. RUTHERFORD: Yes, sir.

_THE COURT: Okay. And then Mr. Polk will come up here
and work all that out and get you rolling and you will be |
good to go. It may be tomorrow but it is what it is.

MR, WILLIAMS: Yes, sir.

THE COURT: Good luck to you.

MR, RUTHERFORD: Thank you, Your Honor.
THE COURT: Okay.

(END OF TRANSCRiPT OF RECORD.)
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State of South Carolina )
)

County of York )
I, Wanda Nelson, Official Court Reporter for the
Sixteenth Judicial Circuit for the State of South Carcolina,

do hereby certify that the foregoing is a true, accurate
and complete Transcript of Record of the proceedings had
and evidence introduced in the trial of thg captioned case,
relative to appeal, in the Court of General Sessions for
York County, South Carolina, on the 28th day of August,
é014:

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto,

Wanda Nelson, CVR

Certified Verbatim Reporter,
Official Court Reporter,
Notary Public, in and for
The State of South Carolina.

My Commission Expires: 1/21/2021

DATE: ., %gm,g,gg KR B
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from York County

Brian M. Gibbons, Circuit Court Judge

THE STATE,
APPELLANT,
V.
COREY JAMAL WILLIAMS,
RESPONDENT

APPELLATE CASE NO.2014-001886

MOTION TO DISMISS APPEAL AS MOOT

Respondent, .through his undersigned counsel, would respectfully show unto this
Court as follows.

1. The State has appealed the sentence given to respondent by the Honorable Brian
Gibbons. On August 28, 2014, Judge Gibbons sentenced respondent to ten years’
imprisonment suspended upon the service of one year’s imprisonment served as hoﬂle
detention and two years’ probation. Tr. 15, 1. 13 — 17, 1. 15 (A copy of the sentencing |
hearing is attached to this motion as “Exhibit A.”). Matthew W. Shelton represented the

State at the hearing. Tr. 1. Todd Rutherford represented respondent. Tr. 1.

24



2. The State’s sole issue on appeal is whether Judge Gibbons had the authority to
order that respondent’s imprisonment be served as home detention pursuant to S.C. Code
Ann. § 24-13-1530. (Initial Br. App. at 1). In its brief, the State asks for the relief of
resentencing “within the confines of the statute.” (Initial Br. App. at 11.) Although the
State did not expressly say so in its brief, presumably the State intends that respondent
receive a year’s imprisonment in the Depaftment of Corrections.

3. Respondent will complete his sentence of imprisonment oﬁ August 29, 2015.
Therefore, respondent will have finished his sentence before the conclusion of this
appeal.

4. A sentence of home detention is a sentence of imprisonment. “Home detention”
is defined as a type of “confinement.” S.C. Code Ann. § 24-13-1520(4). Furthermore,
when computing credit for time served, time spent on house arrest may be given. S.C.
Code Ann. § 24-13-40. Judge Gibbons aptly compared a sentence of home detention,
which is served “day for day,” with a sentence in the Department of Corrections where
Respondent would have been eligible for parole after the service of eight months. Tr. 16,
1. 12 - 20. Respondent’s counsel noted that he would have actually been eligible for
parole after the service of four months’ imprisonment. Tr. 18, 1. 24 —19,1. 9. When read
together, it is clear from these statutes that home .detention is considered imprisonment
and—at least in terms .of length—-—is harsher than a sentence in prison. |

5. Because respondent will have finished his sentence of imprisonment before the
end of this appeal, the State cannot receive the relie‘f it has requested. Respondent cannot
serve a year’s imprisonment on home detention and then be resentenced to serve another

year’s imprisonment in the Department of Corrections. This renders the case moot. State
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v. Pickelsimer, 388 S.C. 264, 270-71, 695 S.E.2d 845, 849 (2010). See also Matter of

Angela Suzanne C., 286 S.C. 186, 188-89, 332 S.E.2d 542, 543-44 (1985) (finding that
appeal was moot because defendant had already served her sentence and noting the
" State’s argument that there was “no meaningful relief’ which the court could grant). “It
is settled law that this Court will not issue advisory opinions oﬂ questions for which no
meaningful relief can be granted.” Id.

6. Respondent expects that the State will advocate that this Court use the exception
of “capable of repetition but evading review” to hear this moot case. The Court should
not apply that exception in this case for two reasons. First, the State cannot show that
this question will always evade review. A trial judge could sentence a defendant to a
longer period of home detention than received by respondent. Under that scenario, an
appellant may not have served all of his period of imprisonment before the adjudication
of his appeal. Indeed, respondent’s counsel noted that people in several counties receive
three-year home detention senfences. Tr. 13,1. 5-19.

7. Second, as is demonstrated by the sentencing hearing and the State’s brief, other
cases should provide a muqh better opportunity for the application of an exception to the
mootness doctrine. The trial judge agreed with respondent’s counsel’s statements that
other circuits and counties have policies in place that substitute home detention for
imprisonment in the Department of Corrections. Tr. 13,11. 5 -24. Tr. 15,1. 13 -17, 1.
15. The solicitor noted that other cifcuits have speciﬁ(; administrative orders in place
regarding such sentences and that the county involved in this prosecution did not. Tr. 17,
1.20 - 18,1.9. The Attorney General argued in its brief that such orders are “improper

administrative orders.” Initial Br. App. at 9. If the Court is to apply an exception to the
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mootness doctrine, it should do so in a case arising from a county where such an
“improper administrative order” exists because of the systemic reasons involved and
where such sentences are given with régularity. The Court should decline to apply the
exception to this moot case when the practice is not being repeated in York County, but
apparently is being repeated in othér comties. Cases arising from a county or circuit with
“such an administrative order would provide a much better reason for the Court to render a
decision in a moot case than this case, which is merely a singular application to the
specific facts involving respondent.

WHEREFORE, Respondent prays that the Court hold this matter in abeyance

until ruling on this motion, and dismiss this appeal as moot.

Respectfully /é

avid Alexander
Appellate Defen

- ATTORNEY FOR RESPONDENT

August 5, 2015
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from York County
Brian M. Gibbons, Circuit Court Judge

THE STATE,
APPELLANT,
V.
COREY JAMAL WILLIAMS,
RESPONDENT

Appellate Case No. 2014-001886

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Motion to Dismiss
Appeal as Moot in the above referenced case has been served upon Jennifer Ellis Roberts.,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201 and Corey Jamal Williams at 1098 Buﬁemup Circle, Blythewood, SC 29016, this 5t

day of August, 2015.

/David Alexander -
Appellate Defender /
ATTORNEY FOR/APPELLAN T
SUBSCRIBED AND SWORN TO before me
this 5™ day of August, 2015.
Mouse WasadacS LS)
Notary Public for South Carolina

My Commission Expires: July 3, 2023.
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from York County
Brian M. Gibbons, Circuit Court Judge
Appellate Case No: 2014-001886

THE STATE.

Appellant,

COREY JAMAL WILLIAMS,

Respondent.

RETURN TO MOTION TO DISMISS APPEAL AS MOOT

The State of South Carolina respectfully requests that this Court accept its response and
submits the following in opposition to Respondent’s Motion }o Dismiss Appeal as Moot:

1. Respondent, Corey Jamal Williams, was indicted at the February 2014 term of the
General Sessions Court for York County for one count of tratficking in marijuana. On August
28, 2014, Appellant pled guilty before the Honorable Brian M. Gibbons. Assistant Solicitor
Matthew W. Shelton represented the State at the plea proceeding, and Todd Rutherford, Esquire,
represented Respondent. Judge Gibbons accepted Respondent’s guilty plea and sentenced him to
ten years’ imprisonment suspended upon the service of one year’s imprisonment served as home

detention and two years’ probation.! Thereafter, the State filed and served notice of appeal on

"In its Initial Brief, Appellant mistakenly referred to Respondent’s sentence in its Statement of
the Case as “ten years’ imprisonment suspended upon two years’ probation, the first year of
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September 2. 2014.

2. The issue on appeal is whether the plea judge had the authority to order Respondent to
serve his imprisonment by house arrest whén S.C. Code Ann. § 24-13-1530(A) (2007) clearly
states that "home detention programs may be used as an alternative to incarceration for low risk,
nonviolent adult and juvenile otfenders,” and Respondent’s crime of tratticking is statutorily
classified as violent by S.C. Code Ann. § 16-1-60.

3. The State filed its initial brief on January 30, 2015. On April 2, 2015. this Court sent a
letter to counsel of record, Todd Rutherford and Chief Appellant Defender Robeﬁ Dudek,
notifying them that the initial brief should have been served and filed and instructing them to file
the brief within ten days of the letter. On April 27, 2015, Appellant Defender David Alexander
filed a Petition in Which to File Extension to File Initial Brief of Respondent and Designation of
Matter Out of Time. In it, he explained the aftidavit of indigency necessary for Appellant
Defense to accept the case was not completed in a timely mannér, resulting in the filing deadline
expiring before the case was assigned. This Court granted an extension until May 13, 2015.
This Court subsequently granted a second extension until June 12, 2015. Respondent filed a
third Petition for Extension on June 12, 2015, on which this Court did not rule. Finally,
Respondent filed a “fourth and final” Motion for an Extension on July 13, 2015, which this Court
granted until August 12, 2015, effectively bringing the due date close enough to the end date of
his alleged “sentence of imprisonment” to argue mootness.

4. With the fourth filing deadline for the Initial Brief of Respondent rapidly approaching,

which consists of house arrest with electronic monitoring.” Additionally, Appellant incorrectly
stated in its Argument section that the ten-year sentence was suspended to one year of house
arrest and one year of probation. The actual sentence was ten years’ imprisonment suspended
upon the service of one year’s imprisonment served as home detention and rwo years’ probation,
the first year of which consisted of house arrest, as indicated on the sentencing sheet. Unless
Respondent objects or this Court prohibits it, Appellant will correct these errors in its Final Brief.

2
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Respondent tiled his Motion to Dismiss Appeal as Moot on August 5, 2015. In that motion,
Respondent now argues that he “will complete his sentence of impfisonment on August 29,
2015" and, thus, he “will have finished his sentence before the conclusion of this appeal.”

5. The State submits Respondent will not in fact complete his *sentence of imprisonment”
on August 29, 20135. Reépondent was charged under Section 44-53-370(e), the trafficking
statute, which specifically provides that anyone convicted of trafficking in marijuana between
ten pounds and a hundred pounds, as Respondent was, must be punished *for a first otfense, [to]
a term ot imprisonment of not less than one year nor more than ten years, no part of which may
be suspended nor probation granted, and a fine of ten thousand dollars.” S.C. Code Ann. § 44-
33-370(e)(1)(a)(1) (2002 & Supp. 2013). Therefore, Respondent will not have completed his
sentence of imprisonment until he has served at least one year of imprisonment.

6. Black’s Law Dictionary defines “imprison™ as *“1. To put into prison; to jail; incarcerate.
2. To keep (a person) somewhere so that the person is not at libérty, while preventing any
departure.” Black’s Law Dictionary 875 (10th ed. 2014). Respondent has neither been
incarcerated in a prison or jail nor been prevented from departure while under house arrest.
Therefore. he has not been imprisoned and has not served his mandatory one year of
imprisonment as required by the statute under which he was charged.

7. The State’s afgument on appeal is that because trafficking is a violent crime, as defined in
Section 16-1-60, the plea judge erred in sentencing Respondent to house arrest for this crime.
The trial court has broad discretion in giving sentences within the statutory'limits. Brooks v.

State, 325 S.C. 269., 271-72, 481 S.E.2d 712, 713 (1997). However, a plea judge abuses his

discretion if the given sentence does not fall within specific statutory limits. Similarly, a judge

abuses his discretion if he does not follow the plain language of a statute that explicitly prohibits
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suspension of the sentence for a particular crime. State v. Thomas, 372 S.C. 466. 468, 642
S.E.2d 724, 725 (2007). Here. the statute in question clearly and unambiguously limits house
arrest to low-risk. nonviolent offenders. Additionally, Section 44-53-370(e) specitically
prohibits suspension of any part of the mandatory minimum one-year sentence. S.C. Code Ann.
§ 44-53-370(e)(1)(a)(1) (2002 & Supp. 2013). Thus. the plea judge abused his discretion by
sentencing Respondent, a violent otfender by statutory definition who was convicted of a non-
suspendable offense, to house arrest after suspending his non-suspendable ten-year sentence.
See S.C. Code Ann. § 16-1-60 (listing “violent crimes defined” and including drug trafficking as
defined in Section 44-53-370(e)). Because the sentence was not within the confines of the
statute. and therefore was an illegal sentence based on an abuse of discretion by the plea judge,
Respondent cannot possibly complete this illegal sentence before his brief is due.

8. Furthermore, even if this Court finds this issue is moot as to Respondent, the issue itself
is certainly capable of repetition yet evading review. According to plea counsel, other counties
have policies in place that substitute home detention for imprisonment.> Thus, Respondent’s
own argument concerning the prevalence of the practice supports the notion that the issue most
certainly is capable of repetition. In Nelson v. Ozmint, where the petitioner was released from
prison prior to the appeal, the Supreme Court found that even though his claim was moot, the
issue was capable of repetition yet evading review because “most inmates will have served the
year required by SCDC’s interpretation of the statute before the lawfulness of the interpretaition
can be reviewed.” 390 S.C. 432, 434-35, 702 S.E.2d 369, 370 (2010). The Court construed its |

opinion as an action for a declaratory judgment basing it on the following authorities: S.C. Code

? The fact that, as Respondent noted in his motion, the plea judge agreed with counsel that this
practice exists should be of no moment to this Court when determining the meaning of the
statute.
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Ann. § 15-53-30 (2005) (a party whose rights, status, and other legal relations are affected by a
statute may seek a court’s determination of any question of construction or validity of the statute
and obtain a declaration of the party’s rights, status, or other legal relations thereunder); SC
Code Ann. § 15-53-130 (2005) (purpose of tﬁe Declaratory Judgment Act is to settle énd to
atford relief from uncertainty and insecurity with respect to rights, status and other legal |
relations, and it is to be liberally construed and administered); Town of Hilton Head Island v.
Coalition ot Expressway Opponents, 307 S.C. 449, 415 S.E.2d 801 (1992) (the Supreme Court
can render a declaratory judgment when a justiciable controversy setting legal rights of parties
exists). Here, this Court needs to settle the legal rights afforded by S.C. Code Ann. § 24-13-
1530(A), which is a significant issue of statutory construction and a matter of great public
interest.

9. Respondent argues another case would “provide a much better opportunity for the
application of an exception to the mootness doctrine” and suggests this Court apply the exception
to a case from one of the counties or circuits that allegedly has an administrative order in place.
However. thi‘s practice was presented to the plea judge and encouraged by a state legislator who
practices as an attorney in many different circuits, including the ones mentioned in the transcript.
The judge was a visiting judge, and the circuit where this case took place did not have such an
order.’ Thus, it is apparent this issue copld arise in any circuit where a defense attorney who
successfully argues for it practices. See In -re Vincent J., 333 S.C. 233, 235 n.1, 509 S.E.2d 261,
262 n.1 (1998) (“Although appellant has served the confinement part of his sentence, this case is
not moot because this is a situation that is capable of repetition yet evading review.”). While the

State could not locate any written orders setting forth a procedure for sentencing people

3 Indeed, the plea judge noted he knew the policy in the Sixteenth Circuit was not to do. it.
5
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convicted of violent crimes to house arrest in lieu of incarceration, it is aware from its research
into the issue that the practice has been and continues to be followed in some circuits by some
judges. This is all the more reason this issue needs to be resolved by this Court so that all
circuits uniformly tollow the same practice based on the statute.

10. Based on all the foregoing, the State prays this Court deny Respondent’s Motion to
Dismiss Appeal as Moot. |

WHEREFORE, the State moves this Court to deny Respondent’s requést to dismiss the
State’s appeal as moot.

Respectfully submitted,

ALAN WILSON
Attorney General

JENNIFER ELLIS ROBERTS
Assistant {\ttomey General

BY: A2y E0is Z@&,\

Jennifer Ellis Roberts
S.C. Bar No: 79818

Oftice of the Attorney General
Post Office Box 11549

Columbia, SC 29211

(803) 734-3727
ATTORNEYS FOR APPELLANT

August 17. 2015
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from York County
Brian M. Gibbons, Circuit Court Judge
Appellate Case No: 2014-001886

THE STATE.

Appellant,
v,
COREY JAMAL WILLIAMS,

Respondent.

PROOF OF SERVICE

l. Angela Bennett, certify that | have served the Return to Respondent’s Motion to
Dismiss Appeal as Moot on Respondent by depositing two (2) copies of same in the United
States mail. postage prepaid, addressed to: David Alexander, S.C. Commission on Indigent
Defense, Division of Appellate Defense. Post Office Box 11589, Columbia, South Carolina

29211. ‘

[ further certity that all parties required by Rule to be served have been served.

This 17" day of August, 2015.

-~

7
gl B
ANGELA BENNETT
Administrative Assistant
Office of Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3727
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from York County

Brian M. Gibbons, Circuit Court Judge

THE STATE,
APPELLANT,
V.
COREY JAMAL WILLIAMS,
RESPONDENT

APPELLATE CASE NO.2014-001886

REPLY TO RETURN TO MOTION TO
DISMISS APPEAL AS MOOT

Respondent, through his undersigned counsel, would respec_:tfully show unto this
Court as follows. Respondent makes two points in reply to the State’s Return to the
Motion to Dismiss Appeal as Moot.

1. At no point in the State’s Return did it assert that Respondent can be forced to
serve a year in the Department of Corrections. The State argues that his sentence
is illegal because imprisonment cannot mean home detention. Even if the State is
correct, it failed to address what remedy can be granted in this case. It did not
assert that, if the State prevails on the merits, the remedy is that respondent would
then be forced to spend a year in prison. Nor could the State receive such a

remedy. Without a remedy that can be granted by this Court, the case is moot.
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2. Counsel also must reluctantly respond to the State’s paragraphs 3 and 4 regarding
the initial delay in acceptance of this case by Appellate Defense and‘ the number
of extensions taken by counsel for respondent. Counsel hopes it was not the
State’s intent to imply that counsel was attempting to game the system to moot
this case. Counsel for respondent endeavors td work onvcases with the most
number of extensions before turning to cases with less extensions and reached this
case in the normal course of his practice. When counsel reviewed this case and.
saw it was moot, counse] felt it was his duty to inform the Court of this fact and
advance this argument for the benefit of his client. Counsel believes it is the
prudent approach to raise the mootness issue now instead of wasting the Court’s
scarce resources reviewing and researching the merits only to then file a motion to
dismjss the case as moot on August 29, 2015—nine days from now. Furthermore,
even if this case had already been affirmed, since the State almost always
petitions the Supreme Court for certiorari when it loses a case in this Court, the

mootness problem still would have arisen even if no extensions were taken by

either party.
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WHEREFORE, Respondent prays that the Court dismiss this appeal as moot.

Respectfully itted,

/ i

David Alexander
Appellate Defende

ATTORNEY FOR RESPONDENT

August 20, 2015
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from York County
Brian M. Gibbons, Circuit Court Judge

THE STATE,
APPELLANT,
V.
COREY JAMAL WILLIAMS,
RESPONDENT

Appellate Case No. 2014-001886

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Reply to Return to

Motion to Dismiss Appeal as Moot in the above referenced case has been served upon

Jennifer Ellis Roberts., Esquire, at the Rembert Dennis Buﬂding, 1000 Assembly Street,

Room 519, Columbia, SC 29201 and Corey Jamal Williams at 1098 Buttercup Circle,

Blythewood, SC 29016, this 20" day of August, 2015. A

Pavid Alexander
Appellate Defender
ATTORNEY FOR APPELLANT
SUBSCRIBED AND SWORN TO before me
this 20™ day of August, 2015.
\Jm.a& W»-SQ& (L.S)
Notary Public for South Carolina

My Commission Expires: July 3, 2023.
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The South Carolina Court of Appeals

The State, Appellant,

v.
Corey Jamal Williams, Respondent.

Appellate Case No. 2014-001886

ORDER

Respondent's motion to dismiss is denied. Respondent shall serve and file his
initial brief within thirty days of entry of this order.
( /wm

/ %OR THE COURT

Columbia, South Carolina.

cc:  Alan McCrory Wilson, Esquire
JenniferfEllisiRoberts, ESquire
Kevin Scott Brackett, Esquue
David Alexander, Esquire
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WITNESSES
EU / Avidon

e

ARREST WARRANT NUMBER
013A4610201172

ACTION OF GRAND JURY

TRUE BR L

2

Erepersono e d ﬁ% Z

‘ate:

VERDICT

oreperson of Petit Jury
‘ate:

DOCKET NO. 2014-GS-46- W%l

The State of South Carolina
County of York

COURT OF GENERAL SESSIONS

February 20, Term 2014

THE STATE

VS.

COREY JAMAL WILLIAMS

indictment for

TRAFFICKING IN MARIJUANA

SC Code: 44-53-370(e)(1)(a)
- CDR Code: 2360

After being fully advised as to my
legal rights, | hereby waive presentment
to the Grand Jury.

Defendant

i
hereby appear in my own proper person and plead
guilty to the within indictment or to

Defendant

Witness:

C.C.C. PLS. AND G.S.
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STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF YORK )

At a Court of General Sessions, convened on February 20, 2014, the Grand
Jurors of York County present upon their oath:

TRAFFICKING IN MARIJUANA

On or about August 2, 2013, the Defendant, Corey Jamal Williams, did knowingly
sell, manufacture, cultivate, deliver, purchase, or bring into this State, or did provide
financial assistance or otherwise aid, abet, attempt, or conspire to sell, manufacture,
cultivate, déliver, purchase, or bring into this State, or was knowingly in actual or
constructive possession or knowingly attempted to become in actual or constructive
possession of 10 pounds or more of marijuana. Said incident occurred in York County,
South Carolina, all in violation of Section 44-53-370, Code of Laws of South Carolina,

(1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.
(WQ&M (L0,
ASSISTANT SOLICITOR
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CERTIFICATE OF COUNSEL

Counsel for Appellant certifies that this Record on Appeal contains all materlal proposed to be

included by any of the parties and not any other material.

Jehnifer Ellis Roberts
S.C. Bar No: 79818

January 6, 2016

JAN 077 2018
SC Court of Appeals
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