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STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON ) In the Court of Common Pleas

je2) ™~
State of South Carolina, ) Case No: 13-CP-10-5074 - O:é =
X ) . Ticket No: 13490GC ] ey
) Charge: DUI 1* 56-5-2930 R —
) Court Date: August 22, 2013 QL o~
) o5 = M
Vs. ) RETURN zé z =
) q_“:‘?: > A
John Barra, ) o
Appellant )

The defendant had a trial by jury in which he was convicted on August 22; 2013. The
defendant now appeals his conviction.

I. The defendant first contends that the trial judge erred in admitting evidence of field
sobriety tests administered to appellant where the arresting officer substantially deviated from his
training while administering the field sobriety tests. The appellant goes through each test and
how he asserts the officer in the case deviated from the test,

_ The appellant’s argument fails because the appellant’s attorney was allowed to question

the officer who testified in this case on his administration of each test using the training manual.
Furthermore, whether or not the officer conducted the test properly and whether this
compromised the results of the tests were factual questions for the jury. The training manual is
not a statute or law. ‘

II. The appellant next claims that the trial judge erred in denying the appellant’s Motion
. to Dismiss where a portion of the roadside video is blurred and distorted, and where the state
offered no evidence that an exception should apply.

Prior to the trial, all parties and the presiding judge viewed the video tape in this case.
The picture was a little out of focus for a minute, but not to the extent where you could not see
the administration of the tests.§ 56-5-2953 requires an affidavit-if an officer fails to produce a
video, which is not the situation in this case. You could still see the administration of the tests at
all times. For these reasons, this appeal should be dismissed and the defendant’s conviction
should be upheld by this court.

Date: September 12, 2013

J. Doughty
sociate Municipal Judge
ity of North Charleston

//_,.»-_ ———————

C
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STATE OF SOUTH CAROLINA IN THE COUR’F OF COMMON PLEAS

: , NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASENO.:

ADB3-Lp- 10~ 50°M

STATE OF SOUTH CAROLINA, TICKET NO.: 13490GC )

Respondent,
NOTICE OF APPEAL
. (924
VS. : a : \«2
: (Municipal Court Convicjon) <7
JOHN BARRA, . .

e\
2
- 9% 3
Appellant/Defendant. ou,
. : %ﬁ

the judgments and rulings of the Municipal Court Judge for North Charleston Municipal Court in
th'e above action, to the Circuit Court of Commo'n Pleas, in the County of Charleston.

This Notice of Appeal i1s made subsequent to a guilty conviction for Dn'viﬁg Under the
Influence made against Mr. Barra on or about August 22, 2013 and subsequent sentence of 15
days)" i‘mposed by the triai judge. The jury was selected on August 20, 2013 and the trial court
heard motions on August 21, 2013. Among other motions, Appellant argued (1) that the field
sobriety tests should be excluded from evidence and (2) that the case should .be dismissed
pursuant to S.C. Codé Ann. § 56-5-2953. The trial judge denied both of these motions and from

the trial judge’s rulings comes this appeal.

I The trial judge erred im admitting evidence of the field sobriety tests
administered to Appellant where the arresting officer substantially deviated
from his training while administering the field sobriety tests.

_This Court should remand the case for a new trial because the trial judge erred in denying
Appellant’s motion to submit evidence of the field sobriety tests where Appellant noted
numerous instances of the officer deviating from his training in administering the tests. While

the admission of evidencc is within the sound discretion of the trial judge, the facts of this case

Page 1 of 10 ‘
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constitute an abuse of discretion. As shown below, any probative value of field sobriety testing
is compromised where the officer deviates from his standards.

At trial, the State stipulated that the' 2007 National Highway Traffic Safety
Administration (NHTSA) standards were those under which the officer in this case was tfained
to administer the field sobriety tests. A copy of the relevant section of this manual is attached
hereto as Exhibit A. Further, a copy of the incident site video is filed simultaneously with. this
pleading and reference is craved to the same. The aforementioned evidence is incorporated by
reference to this Notice of Appeal.

The NHTSA standards for this officer expressly provide (bold and caps in original):

IT IS NECESSARY TO EMPHASIZE THIS VALIDATION APPLIES.
ONLY WHIEN:
o THE TESTS ARE ADMINISTERED IN THE PRESCREBED
STANDARDIZED MANNER o
o THE STANDARDIZED CLUES ARE USED TO ASSESS THE
SUSPECT'S PERFORMANCE :
o THE STANDARDIZED CRITERIA ARE EMPLOYED TO
INTERPRET THAT PERFORMANCE.

IF ANY ONE OF THE STANDARDIZED FIELD SOBRIETY TEST
ELEMENTS IS CHANGED, THE VALIDITY IS COMPROMISED.

' DUI Detection and Standard Field Sobriety Testing, Student and Instructor Manual 2007,
Session VIII-19.

in State v. f[oman, 732 N.E.2d 952, 89 Ohio St.3n 421, 2000-Ohio-212 (Ohio 2000), the

Ohio Supreme Court discussed the importance of requiring that a police officer strictljz comply

‘with NHTSA standards when admmlstenng an FST. In Homan the Court began its discussion

by statmg “When ﬁeld sobriety testing is conducted in a manner that departs from established

methods and procedures, the results are inherently unreliable.” /d. at 424. The Court later noted:

“The small margins of error that characterize field sobriety tests make strict compliance critical.”

Page 2 of 10
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Id. at 425. Although the Ohio Supreme Court only requires substantial compliance (1) in cases

regarding an administrative regulatibn that required urine specimens to be refrigerated when not
in transit or under examination and (2) in cases regarding Department of Health regulations in

régard to breathalyzer testing being admissible at trial, the Court distinguished field sobriety

testing from these scenarios and required strict compliance of the administration of an FST. Id.

at 425. Accordingly, pursuant to the reasoning in Homan, and because the arresting officer did
not strictiy comply'with the ‘;esting procedures, the FST’s in this case should be suppressed.
Appellamv is entitled to a new trial. The three tests administgred in this case (Horizontal Gaze
Nystagmus, Walk and Turn, and One-Leg Stand) were improperly administered- as discussed
bélow:

A. Horizontal Gaze Nystagmus (“HGN”).

The HGN test was not administered in compliance with NHTSA standards. A copy of
the NHTSA manual DUI Detection and Standard Field Sobriety Testing, Section VIII, along
with the officer’s incident report, is attached hereto and incorporated by reference.

1. The Horizontal Gaze Nystagmus (“HGN”) test first requires the officer to check for
smooth pursuit in each eye (“smooth pursuit”). The NHTSA standards require the officer

to move the stimulus to the suspect’s left eye until the eye goes as far as it can go, then

back across the suspect’s face to check the right eye. The officer should then repeat the

procedure. Each pass from left to right to returning should take 8 seconds (2 seconds out,
2 seconds b»ack, 2 seconds to the‘ other side, and 2 seconds back again), so the initial pass
and the repeét should total at least 16 seconds." Here, the officer completed the srﬁooth
pursuit portion of the test in-13 seconds, which includes any pauses. (Roadside Video

40:37 — 40:50). 1t is clear that the officer rushed this portion of the test.

Page 3 of 10
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2. Next, the officer attempted to administer the onset of n}}stagmus portion of the test. For
this test, the officer should move the stimulus across the subjeét-’s face at a slower pace so
that moving from center to theside should take approxirr{étely 4 seconds, and then the;
officer should repeat the procedure for thé other eye (“ohset of nystagmus™). The initial
pass should take at Ieast 16 seconds (4 seconds out, 4 seconds back in, 4 seconds to the
other ’side, and 4 seconds backAin. After repeating the proéedure, this tést should take 32
second.  The officer moved the stimulus at a much greater speed than is prescribed by
NHTSA standards for a totai of 17 seconds or approximately twice as fést as directed
(41:54 ~ 42:11). Notably, the NHTSA manual states: “It is important to use thé full four
seconds when checking for the onset of nystagmus.” Session VIiI-7.

3. During the maximum deviation portion of tﬁe test, the officer started the test, then
quickly yanked the stimulus back, then started again, and the officer did not hold the
stimulus fobr four seconds. This portion of the HGN reQuires the officer to move the
stimulus to the suspect’s left side until the eye has gone as far to thesjde as possible, and
the officer should hold tﬁe stimulus in position for a minimum  of four éeconds

“(“maximum deviation”). Notably, the NHTSA manual states that “People exhibit slight
jerking of the eye at maximum deviation, even \;vhen unimpaired, but this will not be
evident or sustained for more than a few seconds. When impaired by alcohol, the jerking
will be larger, more pronounced, sustained for more.than four seconds, and easily
observable.” Session VIII-5.

4. NHTSA requires the checkirig of Veﬁical nys{agmus to hold the stimulus in place for |

approximately four seconds. Here the officer did not reach the four-second mark on

either attempt.

000007
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5. The officer performed the maximum deviation portion and the onset of nystagmus
portion out of order. The standards provide a specific order for the tests to be performed
as noted by the language “after” and “next.” Session VIII-7. )

B. Walk and Turn.

The Walk-and-Turn test was not administered in compliance with NHTSA standards.
The of;icer stated in his incident rebort (attached hereto as Exhibit B and incorporated by
reference) that he 6bserved 3 clues that he is trained to look for: (1) the Appellant separated his
feet during the instructions, (2) Appellant took 10 steps, and (3) Appellant made an improper
turn. Of these clues, there is no evidence on the video of the first. Interéstingly, the other 2 clues
involve an alleged failure to follow mstructions, and.as will be shown below, the officer failed to
follow the instructions of his training throughout the administration (;f this test.

1. The officer is required to tell the Appellant: “Maintain this position until I have
completed the instructions.” The officer did not make this instruction to the Appellanf.
Accordingly, this “clue” observed by the officer should be invalidated. Notably, despite
this portion of the test being one of the most difficult portions of the FST battery,
Appellant maintained balance throughout. Additionally, the officer paraphrased the
portion of the instructions “withA heel of right foot ‘against toe of left foot”” by simply
stating “touch it heel to tée.” Session VIII-9.

2. After the previous instruction, the officer is required to ask the Appellant if he

| understands the instruétions thus far. The officer failed to do so.

3. The officer completely omitted the instruction: “Whiie you are walking, keep youi*n arms

at your sides, watch your feet at all times, and count your steps out loud.”

4. The officer completely omitted the instruction: *Once you start walking, don't stop until

Page 5 of 10
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" 10.

you have completed the test.” .

The officer omitted the instruction: “Begin, and count your first step from the heel-to-toe
position as ‘One’” and simply said to begin. )

NHTSA standards ‘require the officer to “limit [his] movement which may distract the
suspect during the tést.” Here, especially during.the first 9 stei)s, the officer walked
alongside of the Appellant in the pén'phery of Appellant’s viéion; Session VIIi-l 1.
NHTSA standards indicate that individuals v;/ith back problems have difficulty
performing this test. The Appellant advised the officer that he has back problems
(Roadside Video 39:40), but the officer only investigated by asking if the back problems
“stopped him from walking or turning or standing or anything like that.”

The officer demonstrated 5 steps iﬁstead of 3. Session VIII-9.

The officer advised the Appellant (Roadside Video 42:50) that on the ninth step, the

Appellant should “keep his front foot planted and take a series of small steps and go.

back.” The officer omitted the word “turn” from this portion of the instructions, despite
NHTSA standards requiring the. same.and despite the “turning” aspect being the most

important aspect of this instruction. Notably, one of the 3 “clues” indicated by the-officer

'
v

was for an “improper turn.”

The officer stuttered through a portion of the instructions (Roadside Video 42:20) near

the beginning of the instructional phase. This deficiency is only raised because in

conjunction with all of the other mistakes and considering what Appellant was facing at

' the time, it contributed to the confusing nature of the instructions.

.

The officer advised the Appellant to take nine steps and then a series of small steps. The

officer stated in his report that Appcllant took 10 steps. However, Appellant counted his
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steps out loud “one” through “nine.” For the officer to count the “tenth” step, even
though the Appellant did not count it, is “splitting hairs.” Notably, the officer never
advised the Appellant that he is not allowed to go over nine steps. Finally_, there is no~
reason to believe that the “tenth” step was not the. Appellant beginning his “turn.”
C. One-Leg Stand.
The One-Leg Stand test was not admir;istered in compliance with NHTSA standards,
shown as follows: |
i. The officer failed to advise Appellant to keep his feet together. |
il. The officer advised how to count by going to “one thousand five” ‘instead
of stopping at “one thousand three.”
iii. The ofﬁc.er advised Appellant (Roadside Vidco 44:20) that if Appellant

“put(s] [his] foot down, that’s okay.” This instruction should invalidate

the test without any further discussion. The four clues the officer looks for

are (1) swaying, (2) using arms for balance, (3) hopping, and (4) putting
the foot down. In other words, it was not okay for Appellant to put his

foot down.

iv. The officer advised the Appellant prior to commencing the test that if he
puts his foot down, he can continue where he left off. This instruction is
only to Be given'if the suspect p'uts his foot down during the test.

D. Conclusion. | | .
Because (1) the NHTSA manual  provides:” " ANY ONE OF THE
STANDARDIZED FIELD SOBRIETY TEST ELEMENTS IS CHANGED, THE

VALLIDITY IS COMPROMISED, (2) the officer did not strictly or substantially comply with
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his training, (3) the officer attempted to “fail” Appellant because Appellant did not follow the
officet’s instructions even though the officer did not follow the instructions in the training
manual, (4) Homan provides séund reasoning’and guidance regarding the test for admitting field
| sobriety tests at a DUI trial, (5) the field sobriety tes‘tirig is a primary component of probable
cause apd jury consideration, (6) any prpbative value of the field sébrieiy tests was
compromised, and (7) the prejudicial,éfﬂ:cts of the tests were dramatically increased, this Court
should reverse the trial court’s décision to admit the evidcnee at trial and remand the case for a
new trial. Spec;iﬁcally, the officer should not be allowed to testify about the tests, and any
mention of them would be prejudicial to Appellant. The officer sh(;uld not be allowed to testify
regarding the‘rcsults of any tests or his interpretations of them. Finally, the roadside video

" should be suppressed in full. To.allow portions of it without the FST portions or other portions

will be prejudicial to the Appellant in that it will raise questions in the jurors’ minds. At a -

rﬁinimum, the video should be terminated prior to the first mention of field sobrietjtesﬁng.

1. This trial judge erred im de'n‘ﬁng Appellanf’s motion to dismiss where a
portion -of the roadside video is blurred and distorted and where the State
offered no.evidence that an exception should apply.

This Court should dismiss the charge against Appellant because, pursuant to Rock Hill v.
Suchenski, 374 S.C. 12; 646 S.E.2d 879 (2007) and SC Code Ann. § 56-5:2953, the video is
insufficient and warrants Qismissal. Specifically, the video becomes blurry frqm the 44:27 mark
until the 46:30 mark of the roadside video. The entire one-leg stand test is distorted. It is
difﬁcuh if not impossible to determiné whether the suspect was swaying, using arms for balance,
0; otherwise rhakfng any lateral movement. No affidavit has been submitted by the afresting
officer regarding this.malﬁmction or what efforts have been used to keep it in working order. No

exceptions exist.
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In- State v. Hercheck, 743 S.E.2d 798, 801 (2013), the South Cafolina Supreme Court
stated: “[W]e agree with the court of appeals’ analysis concerning the legislative purpose behind
the videotape requirerhents. In Roberts, this Court stated that ‘the purpose of sectiorr 56-5-2953 .
.. 1S to create direct_cvidence of a DUT arrest.”” Here, evi'dence has been lost due to the camera’s

inexplicable malfunction.

Such an event is not necessarily fatal to any case of this nature, because § 2953

specifically contemplates:

Failure by the arresting officer to produce the video recording required by this
section is not alone a ground for dismissal of any charge made pursuant to
Section 56-5-2930, 56-5-2933, or 56-5-2945 if the arresting officer submits a
sworn affidavit certifying that the video recording_equipment at the time of the
arrest or probable cause determination, or video equipment at the breath test
facility was in an inoperable condition, stating which reasonable efforts have been
made to maintain the equipment in an operable condition, and certifying that there -
was no other operable breath test facility available in the county or, in the
alternative, submits a sworn affidavit certifying that it was physically impossible
to produce the video recording because the person needed emergency medical
treatment, or exigent circumstances existed.

S.C. Code Ann. § 2953(B) (emphasis added). Here, the State-offered no affidavit, testimony, or
other evidence regarding the condition of the video recording equipment, whether this issue has
occurred in the past, or attesting to whether any reasonable efforts have been made to maintain
the'equipment. Indeed, in City of Greer v. Humble, 402 S.C. 609, 742 S.E.2d 15 (Ct. App.
2013), the Court of Appeals clearly pléced the burden on the prosecution to show what
reasonablé efforts were made to maintain the equipment. Here, the prosec_uﬁon made né attempt
to show any effort to maintain the equipment.
Appellant is n;)t r'eques'ting'a pr:ecedent be sét that aﬁy time a video is deficient, the case
should result in a dismissal. Appellant is requesting that the State be heid to its burden of
" proving the existence of an exception. -The issue of whether efforts were reasonable is not

reached here because there is no evidence of any efforts. Had the officer simply provided an
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affidavit stating that his camera had not exhibited problems in the past and stated the frequency

and nature of any inspections, then the trial court could have made a determination whethef
reasonable efforts were made to maintain the equipment. No affidavit was provided in this case.

This case is distinguishable from Murphy v. State, 709 S.E.2d 685, 392 S.C. 626 (Ct.
App. 2011). In Muwrphy, during the traffic stop Murphy V.vas made to walk a straight line.
However, during this sobriety test; the videotape only recorded her from essentially the knees up,
and in portions only displayed half her body as she walked to the limit of the camera's field of
view. In addition, HGN was conducted. However, the officer conducted this test in the spot
" where Murphy stood after completing the straight line test, with her back to the car, on the fringe
of the dashboard camera’s field of view. The Court of Appeals upheld the conviction but made
clear that Murphy was decided under the old (pre-2009) DUI law. 1d., fn 4. Specifically, the
2009 arﬁendment added the requirement that “{t]he video recording at the incident site must . . .
include aﬁy field sobriety tests administered.” S.C, Céde Ann. § 56-5-2953(A)(1)(ii).

Accordingly, because the State did not prove any exéeption applies regarding the
violation of § 2953, this Court should ‘reverse the trial judge’s ruling and dismiss the charge
against Appellant or rémand the charge for dismissal of the charge.

FUTERAL & NELSON, LLC -
2Nl

et

T hpinas C. Nelson, Esquire
S.C.BarID 71178
Post Office Box 1385
" Mt. Pleasant, South Carolina 29465-1543
- Telephone (843) 284-5500 ext. 226
Facsimile (843) 284-5501 sub. 226
email to: tnelson@charlestonlaw.net

Dated: ¥/2%/ ;3 Attorney for Appellant/Defendant

4
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NO.:
STATE OF SOUTH CAROLINA, TICKET NO.: 13490GC
Respondent,
VS, MOTION TO RECONSIDER
JOHN BARRA,
Appellant/Defendant.

TO THE HONORABLE J.C. NICHOLSON, JR. and FRANCES DANIEL AUSTIN, ESQUIRE:

The Appellant, J ohxlm Barra, hereby moves tﬁis Honorable Court to reconsider its decision
to dismiss this appeal pursuant to Rule 59(e), SCRCP and Rule 29, SCRCrimP. Appellant
reiterates all of his arguments set forth in its Notice of Appeal which cont/ained his memorandum
and all of the arguments set for.th at the hegring, but Appellant is more specifically moving this

Court to reconsider its decision regarding whether the incident site videotape violated S.C. Code

Ann. § 56-5-2953.
BACKGROUND

Appellant was convicted on or about August 22, 2013 ’for driving under the influence and
~ subsequently sentenced to 15 days incarceration. Appellant timely filed and served his notice of
appeal, and the Municipal Judge timely issued his Return. At the appeals hearing, this Court
heard the arguments of counsel and reviewed the incident video. Because this Court found that
the blurring on the video from time stamp 44:27 of the video until 46:30 was not a violation of
S.C. Code Ann. § 56-5-2953, it did not rule on whether an affidavit of the arresting officer was
required or whether an exception existed. By Order filed July 28, 2014, this Court held that

“though the video was slightly blurred, the jury could find the Defendant guilty. Appellant’s
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counsel received written notice of this Order on Aungust 4, 2014. The Order did not address

Defendant’s other argument regarding the admissibility of the field sobriety tests, even though

this issued was argued and orally ruled upon at trial. This motion to reconsider followed.

L

This Court should reconsider its finding that the blurry video complied with
S.C. Code Ann. § 56-5-2953 where the One-Leg Stand, which is a test of
balance, does not provide enough quality to determine whether Appeliant
hopped, swayed, used arms for balance, or exhibited other incriminating or
exculpatory signs during that test. '

This Court should dismiss the charge against Appellant because, pursuant to Rock Hill v.

Suchenski, 374 S.C. 12; 646 S.E.2d 879 (2007) and S.C. Code Ann. § 56-5-2953, the video is

insufficient and warrants dismissal. Specifically, the video becomes blurry from the 44:27 mark

until the 46:30 mark of the roadside video. The entire One-Leg Stand test is distorted. It is

difficult if not impossible to determine whether the suspect was hopping, swaying, using arms

for balance, making any lateral movement, or otherwise displaying incriminating or exculpatory

signs during the test. As described below, these types of movements are essential to this test.

S.C. Code Ann. § 56-5-2953(A) provides:

A person who violates Section 56-5-293 0, 56-5-2933, or 56-5-2945 must have his
conduct at the incident site and the breath test site video recorded.

(1)(a) The video recording at thie incident site must:

(i) not begin later than the activation of the officer's blue lights;

(il) include any field sobriety tests administered; and

(iii) include the arrest of a person for a violation of Section 56-5-2930 or Section
56-5-2933, or a probable cause determination in that the person violated Section
56-5-2945, and show the person being advised of his Miranda rights.

(emphasis added).

State v. Gordon, 2014 S.C. App. LEXIS 89 (S.C. Ct. App. Apr. 23, 2014) is similar to the

case at hand. In Gordon, the incident site video did not show the defendant’s head during the
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Horizontal Gaze Nystagmus (“HGN,” known to some as the “pen test”) portion of the
standardized field sobriety tests. The Court of Appeals held that “the head must be shown during
the HGN test in order for that test to be recorded, and we affirm that finding.”

This case constitutes a stronger violation of S.C. Code Ann. § 56-5-2953 than Gordon.
In order for a police officer to evaluate the performance of the HGN test, the one administered in
Gordon, the officer “watches the driver’s eyeballs to detect involuntary jerking.” Gordon, fn. 1.
According to the NHTSA tréining manual, of which this case’s trial judge reviewed and allowed
cross examination of the officer, the officer “should look for three clues of nystagmus in each
eye: (1) the eye cannot follow a moving object smoothly; (2) Nystagmus is distinct and sustained
when the eye is held at maximum deviation for a minimum of four seconds; (3) The angle of
onset of nystagmus is prior to 45 degrees.” (emphasis added). The officer then determines
whether the suspect exhibited 4 of the 6 clues.! Stated another way, according to Gordon, when
the primary focus of the test is the head, the police must video-record the head.

For the One-Leg Stand (“OLS”), the test that is the focus of this issue, according to the

NHTSA manual, the officer looks for the following clues:

A. The suspect sways while balancing. This refers to side-to-side or back-and-forth motion
while the suspect maintains the one-leg stand position.

B. Uses arms for balance. Suspect moves arms 6 or more inches from the side of the body
in order to keep balance.

C. Hopping. Suspect is able to keep one foot off the ground but resorts to hoppmg in order
to maintain balance.

the foot down one or more times during the 30-second count.

D. Puts foot down. The suspect is not able to maintain the one—leg stand position, putting

In other words, this test is a balance test. During the incident site video, the blur that last

| approximately two minutes makes it difficult, if not impossible, to evaluate Appellant’s balance

' Three clues in each of two eyes equals a total of six clues.
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during the test and impossible to evaluate whether Appellant swayed while balancing or used his

arms for balance.

Our appellate courts have reiterated on several occasions that “strict compliance” of § 56-
5-2953 is required. In Town of Mt. Pleasant v. Roberts, 713 SE.2d 278, 393 S.C. 332 (2011),
our Supreme >C0u1't provided its first in-depth discussion of the meaning and standards of § 56-5-
2953, stating:

Furthermore, it is instructive that the Legislature has not mandated videotaping in
any other criminal context. Despite the potential significance of videotaping oral
confessions, the Legislature has not required the State to do so. By requiring a
law enforcement agency to videotape a DUI arrest, the Legislature clearly
intended strict compliance with the provisions of section 56-5-2953 and, in turn,
promulgated a severe sanction for noncompliance.

Roberts, 393 S.C. at 349. (emphasis added). See also State v. Johnson, 396 S.C. 182, 720 S.E.2d

516 (Ct. App. 2011) (citing Roberts to impose “strict compliance” with § 56-5-2953 and

dismissing a DUI charge because the officer moved the defendant off-camera during the breéth
test procedure); City of Greer v. Humble, 5108, (Ct. App. 2013) (citing Roberts to impose “strict
compliance” with § 56-5-2953 and dismissing a DUI ‘charge because the officer did not provide
an afﬁdavit describing what “reasonable efforts” were used to maintain the video equipment);
State v. Sawyer, 2014 S.C. App. LEXIS 180 (S.C. Ct. App. June 4, 2014) (citing Roberts to
impose “strict compliance” with 2953 and suppfessing a breath site video because the video
recording did not provide audio). “The purpose of Section § 56-5-2953 is to create direct
evidence of a DUI arrést.” Roberts.

This Court noted that the defendant could be seen and that it was apparent that he lifted
his leg. However, Appellant asks this Court to reconsider whether strict compli‘anc-e occurred
with regard to § 56-5-2953 when it cannot be determined whether Appellant swayed, hopped, or

v

used arms for balance during this balancing test. If one cannot fully evaluate Defendant’s
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balance during a balance test, or if the NHTSA “clues” cannot be observed, then § 56-5-2953
was violated. “Close enough” does not meet the “strict compliance” requirements of § 56-5-
2953 and of the Roberts line of cases.

1L This Court should reconsider its decision te dismiss the appeal because no affidavit
was provided to justify support any argued exception to § 56-5-2953.

This Court should not be concerned with whether a dismissal of this case due to the
blurry two-minute span of video would impede the ability to prosecute future DUI’s because §
56-5-2953 created a safety net for law enforcement and prosecutors in this very instance, if
appropriate.

S.C. Code Ann. § 56-5-2953 provides:

Failure by the arresting officer to produce the video recording required by this

“section is not alone a ground for dismissal of any charge made pursuant to
Section 56-5-2930, 56-5-2933, or 56-5-2945 if the arresting officer submits a
sworn affidavit certifying that the video recording equipment at the time of the
arrest or probable cause determination, or video equipment at the breath test
facility was in an inoperable condition, stating which reasonable efforts have been
made to maintain the equipment in an operable condition, and certifying that there
was no other operable breath test facility available in the county or, in the
alternative, submits a swom affidavit certifying that it was physically impossible
to produce the video recording because the person needed emergency medical
treatment, or exigent circumstances existed.

(emphasis added).

Stated aﬁother way, in this case, had the arresti.ng officer simply submitted a sufficient
affidavit, Appellan‘t’s argument would fail. Because the officer did not submit an affidavit
stating the video recording equipment “was in an inoperable condition” and “stating which
reasonable efforts have been made to maintain the equipment in an operable condition.

“Operable” is defined as “fit, possible, or desirable to be used.” http://www.merriam-
webster.com/dictionary/operable. Here, there is nothing “fit” or “desirable” about a video

recording of inferior quality. It is of no consequence that only a two-minute portion of video was
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of inferior quality when that portion of the video fully encompasséd the Oné—Leg Stand and
when § 56-5-2953 requires that “any field sobriety tests” be recorded and when Gordon provides
that a video that does not inclu.ded the head during the HGN test is insufficient. Here, evidence
of Defendant’s balance during a balance test was losf due to the camera’s inexplicable
malfunction. Additionally, the officer’s “clues™ cannot be evaluated due to the blurriness.

Here, the State offered no affidavit, tes.timony, or other evidence regarding the condition
of the video recording equipment, whether this issue has occurred in the past, or attesting to
whether any reasonable efforts have been made to maintain the equipment. Indeed, in City of
Greer v. Humble, 402 S.C. 609, 742 S.E.2d 15 (Ct. App. 2013), the Court of Appeals clearly
placed the burden on the prosécution to show what reasonable efforts were made to maintain the
equipment. In Greer, the Court of Appeals upheld the municipal court’s finding that the
prosecution did not make a sufficient showing that reasonable efforts were made to maintain the
equipment when the evidence indicated that the police did not adequately respond to complaints
concerning the video. Here, the prosecution made no attempt to show any éffort to maintain the
equipment. It is not too much to ask the State in this case to do the simple task of providing the
statutorily required affidavit before bringing a person charged with DUI to trial. Requiring the
State to do so is the only way to ensure that the camera is maintained so that videos of inferior
quality are not produced in the future. Had the officer simply provided an affidavit stating that
his camera had not exhibited problems in the past and stated the frequency and nature of any
inspections, then the trial court could have made a determination whether reasonable efforts were

made to maintain the equipment.
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Accordingly, because the State did not prove any exception applies regarding the
violation of § 56-5-2953, this Court should reverse the trial judge’s ruling and dismiss the charge
against Appellant or remand the charge for dismissal of the charge.

Ii.  This Court should reconsider its decision to dismiss the appeal and remand
this case for a new trial because the trial judge erred in admitting evidence of
the field sobriety tests administered to Appellant where the arresting officer
substantially deviated from his training while administering the field sobriety
tests.

This Court’s order did not address Appellant’s argument regarding the admissibility of
field sobriety testing, and therefore, it is mandatory for Appellant to include this issue in this
motion in order to preserve the issue for appeal. Accordingly, Appellant requests this Court alter
or amend its judgmenf to hold that the trial judge etred in admitted any evidence of the field
sobriety tests and remand the case for a new trial. In his initial motion to suppress, Appellant
noted numerous instancés of the officer deviating from his training in administering the tests.

While the admission of evidence is within the sound discretion of the trial judge, the facts of this

case constitute an abuse of discretion. As shown below, any probative value of field sobriety A

testing is compromised where the officer deviates from his standards.

At trial, the State stipulated that the 2007 Nationa],. Highway Traffic Safety
Administration (NHTSA) standards were those under which the officer in this case was trained
to administer the field sobriety tests. A copy of the relevant section of this manual is attached
hereto as Exhibit A. Further, a copy of the incident site video is filed simultaneously with this
pleéding and reference is craved to the same. The aforementioned evidence is incorporated by
reference to this Notice of Appeal.

The NHTSA standards for this officer expressly provide (bold and caps in original):

IT IS NECESSARY TO EMPHASIZE THIS VALIDATION APPLIES
ONLY WHEN:
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0 THE TESTS ARE ADMINISTERED IN THE PRESCRIBED,
STANDARDIZED MANNER

o THE STANDARDIZED CLUES ARFE USED TO ASSESS THE
SUSPECT'S PERFORMANCE

o THE STANDARDIZED CRITERIA ARE EMPLOYED TO
INTERPRET THAT PERFORMANCE.

IF ANY ONE OF THE STANDARDIZED FIELD SOBRIETY TEST
ELEMENTS IS CHANGED, THE VALIDITY IS COMPROMISED.

DUI Detection and Standard Field Sobriety Testing, Student and Instructor Manual 2007,
Session VIII-19.

In State v. Homan, 732 N.E.2d 952, 89 Ohio St.3d 421, 2000-Ohio-212 (Ohio 2000), the
Ohio Supreme Court discussed the importance of requiring that a police officer striétly comply
with NHTSA standards when administering an FST. In Homan, the Court began its discussion
by stating: “When field sobriety testing is conducted in a manner that departs from established
methods and procedures, the results are inherently unreliable.” Id. at 424. The Court later noted:
“The small margins of error that characterize field sobriety tests make strict compliance critical.”
Id. at 425. Although the Ohio Supreme Court only requires substantial compliance (1) in cases

regarding an administrative regulation that required urine specimens to be refrigerated when not

in transit or under examination and (2) in cases regarding Department of Health regulations in |

regard to breathalyzer testing being admissible at trial, the Court distinguished field sobriety
testing from these scenarios and required strict compliance of the administration of an FST. /d.
at 425. Accordingly, pursuant to the reasoning in Homan, and because the arresting officer did
- ot strictly comply with the testing procedures, the FST’s in this case should be suppressed.
Appellant is entitled to a new trial. The three tests administered in this case (Horizontal Gaze

Nystagmus, Walk and Turn, and One-Leg Stand) were improperly administered as discussed

below:

Page 8 of 15

000021



A. Horizontal Gaze Nystagmus (“HGN?),

The HGN test was not administered in compliance with NHTSA standards. A-copy of
7 the NHTSA manual DUI Detection and Standard Field Sobriety Testing, Section VIII, along
with the officer’s incident report, is attached hereto and incorporated by reference.

1. ‘The Horizontal Gaze Nystagmus (“HGN”) test first requires the officer to check for
smooth pursuit in each eye (“smooth pursuit”). The NHTSA standards require the officer
to move the stimulus to the suspect’s left eye until the eye goes as far as it can go, then
back across the suspect’s face to check the right eye. The officer should then repeat the
procedure. Each pass from left to right to rettlxniﬁg should take 8 seconds (2 seconds out,
2 seconds back, 2 secbnds to the other side, and 2 seconds back again), so the initial pass

~ and the repeat should tot.al at least 16 seconds. Here, the officer completed the smooth
pursuit portion of the test in 13 seconds, which includes any pauses. (Roadside Video
40:37 — 40:50). It is clear that the officer rushed this portion of the test.

2. Next, the officer attempted to administer the onset of nystagmus portion of the test. For
this test, the officer should move the stimulus across the subject’s face at a slower pace so
that moving from center to the side should take approximately 4 seconds, and then the
officer should repeat the procedure'fdr the other éye (“onset of nystagmus™). The initial
pass should take at leasf 16 seconds (4 seconds out, 4 seconds back in, 4 seconds to the
other side, and 4 seconds back in. After repeating the procedure, this test should take 32
second.  The officer moved the stimulus at a much greater speed than is prescribed by
NHTSA standards for a total of 17 seconds or approximately twice as fast as directed
(41:54 — 42:11). Notably, the NHTSA manual states: “It is important to use the full four

seconds when checking for the onset of nystagmus.” Session VIII-7.
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3. During the maximum deviation portion of the test, the officer started the tesf, then
quickly yanked the stimulus back, then started again, and the officer did not hold the
stimulus for four seconds. This portion of the HGN requires the officer to move the
stimulus to the suspect’s left side until the eye has gone as far to the side as possible, and
the officer should hold the stimulus in position for a minimum of four seconds
(“maximum deviation”). Notably, the NHTSA manual states that “People exhibit slight
jerking of the eye at maximum deviation, even when unimpairéd_, but this will not be
evident or sustained for more than a few seconds. When impaired by alcohol, the jerking

will be larger, more pronounced, sustained for more than four seconds, and easily

observable.” Session VIII-5.

4. NHTSA requires the checking of vertical nystagmus to hold the stimulus in place for
approximately four seconds. Here the officer did not reach the four-second mark on
either attempt.

5. The officer performed the maximum deviation portion and the onset of nystagmus
portion out of order. The standards provide a specific order for the tests to be pelforrhed
as noted by the language “after” and “next.” Session VIII-7.

B. Walk and Turn.

The Walk-and-Turn test was not administered in compliance with NHTSA standards.
The officer stated in his incident report (attached hereto as Exhibit B and incorporated by
reference) that he observed 3 clues that he is trained to look for: (1) the Appellant separated his
feet during the instructions, (2) Appellant took 10 steps, and (3) Appellant made an improper
turn. Of these clues, there is no evidence on the video of the first. Interestingly, the other 2 clues

involve an alleged failure to follow instructions, and as will be shown below, the officer failed to

000023
Page 10 of 15



follow the instructions of his training throughout the administration of this test.

1.

The ofﬁcer is required to tell the Appellant: “Maintain this position until I have
completed the instructions.” The officer did not make this instruction to the Appellant.
Accordingly, this “clue” observed by the officer should be invalidated. Notably, despite
this portion of the test being one of the most difficult portions of the FST battery,
Appellant maintained balance throughout. Additionally, the officer paraphrased the
portion of the instructions “with heel of right foot ‘against toe of left foot™ by simply
stating “touch it heel to toe.” Session VIII-9.

After the previous instruction, the ofﬁcer is required to ask the Appellant if he
understands the instructions thus far. The officer failed to do so.

The officer completely (;mi‘tted the instruction: “While you are walking, keep your arms
at your sides, watch your feet at all times, and count your steps out loud.”

The officer completely omitted the instruction: ”Once you start walking, don't stop until

you have completed the test.”

The officer omitted the instruction: “Begin, and count your first step from the heel-to-toe
position as ‘One’” and simply said to begin.

NHTSA standards require the officer to “limit [his} movement which may distract the
suspect during the test.” Here, especially during the first 9 steps, the officer walked
alongside of the Appellant in the periphery of Appellant’s vision. Session VIII-11.
NHTSA standards indicate that individuals with back problems have difficulty
performing this test. The Appellant advised the officer that he has back problems
(Roadside Video 39:40), but the officer only investigated by asking if the back problems

“stopped him from walking or turning or standing or anything like that.”
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8. The officer demonstrated S steps instead of 3. Session VIII-9.

9. The officer advised the Appellant (Roadside Video 42:50) that on the ninth step, the
Appellant should “keep his front foot planted and take a series of small steps and go
back.” The officer omitted the word “turn” from this portion of the instructions, despite
NHTSA standards requiring the same e;nd despite the “turning” aspect being the most
important aspect of this instruction. Notably, one of the 3 “clues” indicated by the officer
was for an “improper turn.”

10. The officer stuttered through a portion of the instructions (Roadside Video 42:20) near
the beginning of the instructional phase. This deficiency is only raisedAbecause in
conjunction wi‘gh all of the other mistakes and considering what Appellant was facing at
the time, it contributed to the confusing nature of the instructions.

11. The officer advised the Appellant to také nine steps and then a series of small steps. The
officer stated in his report that Appellant took 10 steps. However, Appellant counted his
steps out loud “one” through “nine.” For the officer to count the “tenth” step, even
though the Appellant did not count it, is “splitting hairs.” Notably, the officer never
advised the Appellant that he is not allowed to go over nine steps. Finally, there is no
reason to believe that the “tenth” step was not the Appellant beginning his “turn.”

C. One-Leg Stand.
The One-Leg Stand test was not administered in compliance with NHTSA standards,
shown as follows:
i. The officer failed to advise Appellant to keep his feet together.
il. The officer advised how to count by going to “one thousand five” instead

of stopping at “one thousand three.”
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iil. The officer advised Appellant (Roadside Video 44:20) that if Appellant

“put(s] [his] foot down, that’s okay.” This instruction should invalidate

the test without any further discussion. The four clues the officer looks for

are (1) swaying, (2) using arms for balance, (3) hopping, and (4) putting
the foot down. In other words, it was not okay for Appellant to put his

foot down. ‘

iv. The officer advised the Appellant prior to commencing the test that if he

puts his foot down, he can continue where he left off. This instruction is ,

only to be given if the suspect puts his foot down during the test.

D. Conclusion.
Because (1) the NHTSA manual provides: IF ANY ONE OF THE
STANDARDIZED FIELD SOBRIETY TEST ELEMENTS IS CHANGED, THE

VALIDITY IS COMPROMISED, (2) the officer did not strictly ot substantially comply with

his training, (3) the officer attempted to “fail” Appellant because Appellant did not follow the

officer’s instructions even though the officer did not follow the instructions in the training
manual, (4) Homan provides sound reasoning and guidance regarding the test for admitting field
sobriety tests at a DUI trial, (5) the field sobriety testing is a primary component of probable
cause and jury consideration, (6) any. probative value of the field sobriety tests was
compromised, and (7) the prejudicial effects of the tests were dramatically increased, this Court
should reverse the trial court’s decision to admit the evidence at trial and remand the case for a
new trial. Specifically, the officer should not be allowed to testify about the tests, and any
mention of them would be prejudicial to Appellant. The officer should not be allowed to testify

regarding the results of any tests or his interpretations of them. Finally, the roadside video
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should be suppressed in full. To allow portions of it without the FST portions or other portions
will be prejudicial to the Appellant in that it will raise questions in the jurors’ minds. At a
ﬁﬂnimum, the video should be terminated prior to the first mention of field sobriety testing. |
| CONCLUSION

Appellant reserves all of his issues and érguments raised in this appeal. In this motion to
reconsider, Appellant respectfully requests this Court reconsider its decision to dismiss this
appeal because (1) the two-minute interval of blurriness on the incident site video fully
encompasses the One-Leg Stand standardized field sobriety test, (2) the blurriness negatively
affects the ability of the viewer to evaluate Appellant’s balance on this balance test, (3) this
inferior video violates S.C. Code Ann. § 56-5-2953, and (4) no affidavit was submitted by the
arresting officer setting forth that the video was in an inoperable condition or what efforts were
made to maintain the equipment. Further, Appellant requests this Court hoid that the trial judge
~ erred in allowing evidence of the field sobriety tests at trial and remand this é:ase for a new trial,
in the event this Court does not dismiss the case for the violation of S.C. Code Ann. § 56-5-2953.

FUTERAL & NELSON, LLC

) 6w“:::’i::;¢§7<::jjj;7y,/:2:/ffl
Thomas C. Nelson, Efauire
S.C.BarID 71178
Post Office Box 1385
Mt. Pleasant, South Carolina 29465-1543
Telephone (843) 284-5500 ext. 226
Facsimile (843) 284-5501 sub. 226
email to: tnelson@charlestonlaw.net

Dated: 7///'7} //i 9 Attorney for Appellant/Defendant
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CERTIFICATE OF SERVICE

The foregoing Motion for Reconsideration was served on August 7, 2014, by placing a

copy of same in the United States Mail with sufficient first class postage affixed thereto and
addressed as follows:

The Honorable J.C. Nicholson, Jr.
100 Broad Street, Suite 106
Charleston, South Carolina 29401

Frances Daniel Austin, Esquire
2500 City Hall Lane
North Charleston, South Carolina 29406

Paralegal
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STATE OF SOUTH CAROLINA IN THE MUNICIPAL COURT
CITY OF NORTH CHARLESTON TICKET NO.: 13490GC

STATE OF SOUTH CAROLINA,

VS, _ ' PRE-TRIAL MOTIONS, TRIAL MOTIONS,

AND MOTIONS IN LIMINE
JOHN BARRA, .

Defendant.

TO JOSEPH M. KAISER:

1. Defendant respectfully requests the Court to consider his moﬁoné contained
herein, or in the alternative, to aliow him to proffer the motions into the record of the case for
~ preservation of the issues for appellate purposes.

2. The charge ’should be dismissed because the arresting officer lacked probable

cause to make the arrest.

3. - The field sobriety tests (“FST’s”) should be suppressed because the.officer made

-incorrect statements thereby inducing the defendant to submit to the tests. The defendant is not.

required to submit to FST’s. See S.C. Code Ann. § 56-5-2953(A)(1)(b) (“A refusal to take a
field sobriety test does not constitute disobeying a police command”). The officer states “before

I let you drive away, I would like you to do the standard field sobriety tests. [Inaﬁdible] when |

let you go, I’'m making sure I'm not putting an impaired driver back on the road.” (Roadside

Video 39:07); The officer then asked whether Defendant had any “problems” doing the tests and

gave brief description of the physical requirements regarding the same and asked about whether

Defendant has any physical impairments. In sum, the arresting officer made it sound as if the .

~ tests were required. See Sponar v. South Carolina Dept. of Public Safety, 603 S.E.2d 412, 415,

361 S.C. 35 (Ct. App. 2004) (reaffirming the Supreme Court’s rule in implied consent cases:
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“[1]f the arrested person is reasonably informed of his rights, duties and obligations under oulr
implied consent law and he is neither tricked nor misled into thinidng he has no right to refuse
.the test to determine the alcohol content in his blood, urine or breath, the test will 'generally be
held admissible™). Here, Defendant was clearly misled.

4. - The Horizontal Gaze Nystagmus (“HGN”) test was not administered in
compliance with NHTSA standards. A copy of the NHTSA manual DUI Detection and Standard
Field Sobriety Testing, Section VIII, along with th¢ officer’s incident report, is attached hereto
and incorporated by reference:

a. The Horizontal Gaze Nystagmus (“HGN”) test first requires the officer to éheck
for smooth pursuit of each eye (“smootﬁ pursuit”). The NHTSA st-andards require
the officer to move the stimulus to the suspect’s left eye until the eye goes as far
as it can go, then back across the suspect’s face to check the right eye. The

officer should then repeat the procedure. Each pass from left to right to returning

should take 8 seconds, so the initial pass and the repeat should take 16 seconds.

The HGN then requires the officer to move the stimulus to the suspect’s left side

until the eye has gone as far to the side as possible, and the officer should hold the

stimulus in position for a minimum of four seconds (“maximum deviation™). The.

officer should then move the stimulus across the subject’s face and check the

other eye for a minimum of four seconds. Finally, the officer should move the

_ stimulus from center to the side of the left éye at a speed that will take

approximately 4 seconds and repeat the procedure for the other eye (“onset of
nystagmus”').

b. Here, the officer completed the smooth pursuit pﬁﬂion of the test in 13 seconds,

- which includes any pauses. (Roadside Video 40:37 — 40:50). 1t is clear that the
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5.

standards.

officer rushed this portion of the test.

Next, the officer attempted to administer the onset of nystagmus portion of the

| test, which is out of order as prescribed by NHTSA standards.. Additionally, the

officer moved the stimulus at a much greater speed thah is prescribed by NHTSA
standards. (41:54 —42:11). Notably, the NHTSA manual stateé: “It is important
to use the full four seconds when checkiﬁg for the onset of nystagmus.”

During the maximum deviation portion of the test, which was taken out of order,

 the officer started the test, then quickly yanked the stimulus back, then started

again, and the officer did not hold the stimulus for four seconds. Notably, the

NHTSA manual states that “People exhibit slight jerking of the eye at maximum

deviation, even when unimpaired, but this will not be evident of sustained for

more than a few seconds. When impaired by alcohol, the jerking‘will be larger,

more pronounced, sustained for more than four seconds, and easily observable.”
Finally, NHTSA requires the checking of vertical nystagmus to hold the stimulus

in place for approximately four seconds. Here the officer did not reach the four-

second mark on either attempt.

The Walk-and-Turn test was not administered in compliance with NHTSA

. The NHTSA standards require the officer to give “the following verbal

instructions, accompanied by demonstrations:
i. ‘;Place your left foot on the line” (real or imaginary). Demonstrate.
ii.. “Place your right foot on the line ahead of the left foot, with heel of right
foot “against.toc of left foot.” Demonstrate.

iit. “Place your arms down at your sides.” Demonstrate.
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v,

vi.

vii.

Viii.

iX.

Xi.

Xii.

“Maintain this position until 1 have completed the instructions. Do not

start to walk until told to do so.”

“Do you understand the instructions so far?” (Make sure suspect indicates

understanding.)

‘Explain the test requirements, using the following verbal instructions,

accompanied by demonstrations: ~

» “When 1 tell you to start, take nine heel-to-toe steps, turn; and take nine

heel-to-toe steps back.” (Demonstrate 3 heel-to-toe steps.)

“When you turn, keép the front foot on the line, and turn by taking a series
of small steps with the other foot, like this.” (Demonstrate).

“While you are walking, keep your arms ét your sides, watch your feet at
all times, and count your steps out 101.1(1._”

”Once you start walking, don't stop until you have completed the test.”
Do you understand the instructions?” (Make sﬁre suspect understands.)

“Begin, and count your first step from the heel-to-toe position as ‘One.>”

. Here, the officer stated that he observed 3 clues that he is trained to look for: (1)

the Defendant separated his feet during the instructions, (2) Defendant took 10

steps, and (3) Defendant made an improper turn. Of these clues, there is no

evidence on the video of the first. Interestingly, the other 2 clues involve an

alleged failure to follow instructions, and as will be shown below, the officer

failed to follow the instructions of his training throughout the administration of

this test.

1.

The officer is required to tell the Defendant: “Maintain this position until I

have completed the instructions.” The officer did not make this
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ii.

iii.

iv.

V1.

vil.

instruction to the Defendant. Accordingly, this “clue” observed by the
officer should be invalidated. Notably, despite this portion of the test
being one of the most difficult poﬁiohs of the FST battery, Defendant

maintained balance throughout. Additionally, the officer paraphrased the
portion of the instructions “with heel of right foot ‘against toe of left

foot” by simply stating “touch it heel to toe.”

After the previous instruction, the officer is required to ask the Defendant

ifhe understlands'the instructions thus far. The officer failed to do so.

The officer completely omitted the instruction: “While you are walking,
keep your arms at your sides, watch your feet at all times, and count your
steps out loud.”

The officer completely omitted the instruction: “Once you start walkiﬁg,
don't stop until you have completed the test.”

The officer omitted the instruction: “Begin, and count your first stcp,ﬁ‘orn
the heel-to-toe position as ‘One.””

NHTSA standards require the officer to “limit [his] moverﬁent which may

distract the suspect during the test.” Here, especially during the first 9

| steps, the officer walked alongside of the Defendant in the periphery of

Defendant’s vision.
NHTSA standards indicate that individuals with back problems have

difficulty performing this test. The Defendant advised the officer that he

has back problems (Roadside Video 39:40), but the officer onl_y'

investigated by asking if the back problems “stopped him from walking or

turning or standing or anything like that.”
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viii. The officer demonstrated 5 steps? instead of 3.
ix. The officer advised the Defendant (Roadside Video 42:50) that on the
ninth step, the Defgndant should “keep his front foot planted and take a
series of small steps and go back.” The officer omitted the word “turn”
from this portion of the instructions,’déspitc NHTSA standards requiring
the same and despite the “turning” aspect being the most important aspect
of this instruction. Notably, onAc of the 3 “clues” indicated by the officer
was for an “imbroper turn.”
x. The officer stuttered .through a portion of the instructions (Roadside Video
42:20) near the beginning of the instructional phase. This deficiency is
only raised because in conjunction with all of the other mistakes and
considering what Defendant was faciﬁg at the time, it contributed to the
confusing nature of the ihstructioﬁs. |
xi. The officer advised the Defendant to tai{e nine steps and then-a series of
small éteps. At first, based upon what the ofﬁcer stated in his report, the
Defendanf took 10 steps. However, the Defendant counted his steps out
Joud “one” through “nine.” For the officer to count the “tenth” step, even
though the Defendant did not count it, is “splitting hairs.” Notably, the
officer never advised the Defendant that he is not allowed to g0 over ﬁine
steps.
© 6. - The One-Leg Stand test was not administered in compliance with NHTSA
standards.
| a. The NHTSA standards rgquire the officer to give “the following verbal

instructions, accompanied by demonstrations:
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il.

il

v,

vi.

vil.

viii.

iX.

X1,

Initiate the test by giving the following verbal instructions, accompanied

by demonstrations.

“Please stand with your feet together and your arms down at the sides, like

this.” (Demonstrate)

“Do not start to perform the test until I tell you to do so.”

“Do you understand the instructions so far?” (Make sure suspect indicates
underétanding.)"

Explain the test requirements, using the following verbal instructions
accompanied by demonstrations:

“When I tell you to start, raise one leg, either leg, with the foot
approximately six inches off the ground, keeping your raised foot parallel
to the ground.” (Demonstrate one leg stance.)

“You must keep both legs straight, arms at your side.” -

“While holding that position, count out loud in the folléwing manner: ‘one
thousand and one, one thousand and two, one thousand and three, until
told to stop.’” ('Demonstratev a count, as follows: “one thousand and one,
one thousand and two, one thousand and three, etc.” Officer should not
look at his foot when conducting the demonstration - OFFICER
SAFETY.)

“Keep- your arms at your sides at all times and keep watching the raised
foot.”

“Do you understand?” (Malnce.sure suspect indicates understanding.)

“Go ahead and perform the test.” (Officer should always time the .30

seconds. Test should be discontinued after 30 seconds.)
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xii. Observe the suspect from a safe distance. If the suspect puts the foot
down, give insiructions to pick the foot up again and céntinue counting
from the point at which the foot touched the ground. If the suspect counts

- very slowly, terminate the test after 30 seconds.
b. Here, the officer did not indicate any clues in his report. Additionally, the officer
failed to follov‘/ NHTSA protocol as follows:
i. The officer failed to advise the Defendant to keep his feet together.
ii. The officer advised how to count by going to “one thousand five” instead
of stopping at “one thousand three.”

iii. The officer advised the Defendant (Roadside Video 44:20) that if

Defendant “put(s) [his] foot down, that okay.” This instruction should .

invalidate the test without any further discussion. The four clues the

officer looks for are (1) swaying, (2) using arms for balance, (3) hopping,

and (4) putting the foot down. In other words, it is not okay to put the foot

down.

iv. The officer advised the Defendant prior to commencing the test that if he

puts his foot down, he can continue where he left off. This instruction is
only to be given if the suspect puts his foot down during the test.

7. The FST’s should be suppressed in full for the reasons discussed above. The

officer should not be allowed to téstify about the tests, and any mention of them would be -

prejudicial to Defendant. The officer should not be allowed to testify regarding the results of any

tests or his interpretations of them. Finally, the roadside video should be suppressed in full. To

allow portions of it without the FST portions or other portions will be prejudicial to the

Defendant in that it will raise questions in the jurors’ minds. The basis for this motion for
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suppression is as follows:

- a. The NHTSA standards expressly provide (bold and caps in original):

IT IS NECESSARY TO EMPHASIZE THIS VALIDA’HON APPLIES
ONLY WHEN:

-0 THE TESTS ARE ADMINISTERED IN THE PRESCRIBED,
STANDARDIZED MANNER
o THE STANDARDIZED CLUES ARE USED TO ASSESS THE
SUSPECT'S PERFORMANCE

o THE STANDARDIZED CRITERIA ARE EMPLOYED TO
INTERPRET THAT PERFORMANCE. '

IF ANY ONE OF THE STANDARDIZED FIELD SOBRIETY TEST ELEMENTS IS
CHANGED, THE VALIDITY IS COMPROMISED. -

b. State v. Homan, 732 N.E.2d 952, 89 Ohio St.3d 421, 2000-Ohio-212 (Ohio 2000)

has become a landmark case discussing the impbrtance of strict compliance when

an officer administers an FST. Accordingly, pursuant to the reasoniﬁg in Homan

and because the arrésting officer did not strictly comply with the testing
procedures, the FST’s in this case should be suppressed.

c. ‘Any mention of FST’s or admission of the video are more prejudicial than

probative.

8. This Court should dismiss the charge again§t Defendant because, pursuant to Réck

Hill v. Suchenski, 3’}4 S.C. 12; 646 S.E.2d 879 (2007) and S.C. Code Ann. § 56-5-2953, the

| video is insufficient and warrants dismissal. Specifically, the video becomes blurry from the

44:27 mark until the 46:30 mark of the roadside video. The entire one-leg s;(and test is distorted.

It 1s difficult if not impossible to determine whether the suspect was swéying, using arms for

balance, or otherwise making any lateral movement. No affidavit has been submitted by the

arresting officer regarding this malfundion or what efforts have been used to keep it in working

order. No exceptions exist. This case is much like Murphy v; State, 709 S.E.2d 685, 392 S.C.

626 (Ct. App. 2011). In Murphy, during the traffic stop Murphy was made to walk a straight
Page 9 of 11

000037



line. However, during this sobriety test, the videotape only recorded her from essentially the

knees up, and in portions only displayed half her body as she walked to the limit of the camera's

field of view. In addition, HGN was conducted. However, the officer conductéd this test in the
spot where Murphy stood after completing the straight line test, with her back to the car, on the
fringe‘ of the dashboard camera’s field of view. While the Court of Appéals upheld the
conviction, the Court noted that Murphy was under the 'old (pre-2009) DUI law. In footnote 4,
the Court referenced the amendment to the statute that any field sobriety tests administered be
recorded. From this footnote, it can be expecfed that the result in Murphy would have been
diffcvrent under the new law, which this case is under. Further, Greer v. Humble, 2108 (Ct. App.
2013) requires the state to make a shdwing 0f the reasonable efforts to maintain the video camera
in oﬁex'able_ condition.

9. Deféndant reserves the right to make additional motions prior to trial and duririg
~ trial.
10.  Defendant reserves the right to make motions in limine prior to the jury being

sworn, after the jury being sworn, during. the course of trial, or at any other time Defendant is

entitled by law to make such motions.

11, Defendant reserves the right to make any other motions a criminally-accused

‘Defendant is entitled to make, without limitation.

Defense Counsel’s Signature on Following Page.
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PROCEEDINGS

THE COURT: South Carolina, State vs. John
Barra. Anybody here on that?

MR. NELSON: Yes, sir. Good morning.

'THE COURT: Who is here onbbehalf of who?

MR. NEELY: Judge, I'm Kris Neely, on behalf of
the City of North Charleston.

THE COURT: I’m sorry. What’é your --

MR. NEELY: Kris Neely.

THE‘COURT: Yes, sir, Mr. Neely.

And? |

MR. NELSON: Tom Nelson, on behalf of the
Defendant John Barra. »

THE COURT: Give me a chance to look at the
return real quick. Okay?

MR. NELSON: Yes, sir.

[Whereupon, the Court reviews documents]

THE COURT: I711 be glad to hear you,
Mr. Nelson.

MR. NELSON: Thank you, Your Honor.

AndAI have a couple of cases. If I may hand
them up?

THE COURT: Yes, sir.

MR. NELSON: And I’'ve alsoc included a copy of
the roadside video, if you take‘it under advisement

MIA PERRON, CVR-CM-M -4~
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and decide to watch tha£ later. Most of my brief has
the appropriate time stamps placed in there.

[Whereupon, Mr.,Nelson proffers documents to the
Court]

THE COURT: Have you seen the return?

MR. NELSON: Yes, Your Honor.

THE COURT: I’11 be glad to hear you.

MR. NELSON: Thank you; sir.

There’s two issues on appeal. One of them will
result in a remand, if Your Honor agreed with my
position, and the other would result in a dismissal.

Regarding the remand, we went to pretrial for
the trial judge toc exclude any evidence of the field
sobriety test. A contemporaneous objection at that
trial was made when he denied it. He allowed me to
proffer testimony from the officer prior to the -- or
prior to the trial sfarting‘and allowed me to cross-
examine the officer on the test during the trial. ;
do not believe the Court stepped in as his role of
gatekeeper of this evidence. As he put in his return,

my arguments failed because I was allowed to cross-

5,

examine the officer using the officer’s own training
manual .
There’s some case law in South Carolina, State

v. Sullivan, from the ‘90s. And I included that in
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the package. That doesn’t touch on this issue, per

se, but that was the first time, and really about the
only time, they really talked about the admissioﬁ of
field sobriety testing. Our Supreme Court allowed the
horizontal gaze nystagmus test in. And I’11 be happy
-- 1f Your Honor would like to hear a little bit about

that test?

THE COURT: Which case are you talking about?

State v. Sullivan? .

MR. NELSON: Yes, sir.

THE COURT: All right. What does State v.
Sullivan say?

MR. NELSON: In that case they.were reviewing
whether or ﬁot the horizontal gaze nystagmus, which
I711 abbreviate as HGN test, whether that should be
admissible at trial. That’s known to many as the pen
test, where the officer follows certain procedures and
he looks for a type of jerking in the eye, looking for

intoxication.

In State v. Sullivan, the Court did note that --

this is their holding: we hold the testimony relating

to the HGN test was admissible in the present case

Eecause thé HGN test was used in conjunction with

other insobriety tests to establish evidence of DUT.
That’s about as close to this case as our
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Supreme Court has gotten regarding this test. But

what’s important about that is they did find that this

was a testing package. You don’t look at one test,

you look at ali three .of the'tésts put together.
There is some case law from Ohio that I find ~--

I believe this Court should find persuasive and I --
THE COURT: Well, what about this State v.

Gordon and State v. Snyder?

MR. NELSON: Those touch on my next issue, Your
Honor, issue number two.

THE COURT: All right. I mean, why didn’t the
question of the field sobriety test, why isn’t that
sort of a -- was this a jury trial or a non-jury
trial? |

MR. NELSON: It was a jury trial.

THE COURT: Well, it really doesn’t make any
difference, for the purpose of my argument. I mean,
why isn’t that a factual question for the Jjury to
decide? They either believed the sobriety test or
they didn’t believe it. They either believed it was
done properly or it wasn’t done properly. I don’t
know why fhat’s an error of law.

MR. -NELSON: Yes, Your Honor.

These field sobriety tests, they weren’t just

made up one day. There’s years of studies to put on
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these tests and —

THE COURT: I understand. But it’s still a
factual question on whether the jury believes the
testimony based on the testimony about the field
sobriety tests. I know some of them are probably on
the video, and they should be, so they go watch it and
say, hey, it’s a good test or it’s not a good test. I
don’t know of any law that says they’ve got to do ié
this way,'one, two, three, four, five.

MR. NELSON: That’s why I brought up this case

of State v. Ohio.

THE COURT: Well, but that case -- Sullivan is
about examining some eyes and getting intc the medical
belief on the testimony about the dilation or non
dilation of the eyes. And the Supreme Court said that

was okay. It didn’t say they’ve got to follow certain

procedures.

MR. NELSON: They’ve got a test -- in Sullivan,

they did not attack the administration of the test and
whether the officer complied with his own training.

If you look at the officer’s training manual,
which was included with my brief --

THE COURT: Well, I don’'t argue that there’s a
training manuai and he may deviate from it or he may
go by it, but that’s not error of law.
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MR. NELSON: When he deviates from it, the
prejudicial effect far exceeds any probative value
these tests would give. These tests are hard enough.
THE COURT: All right.' Let’s move on to your
second argument --
MR. NELSON: . Thank you, Your Honor.
THE COURT: -- about the video.
MR. NELSON: On the second argument regarding
the video, there was a portion of nearly two minutes
on the video. And Your Honor -- I know Your Honor

heard the case of State v. Roberts, so you’re familiar

with §Q§kensk1 [phonetic] and thaf line of cases.

This goes along those same lines. On that viaeo there
was about a two-minute stretch, and I’ve cited the
time stamps in my brief, whe?e the video goes very
blurry. And there’s four things in that test;that the
offiéer looks for, and you cannot make out whether the
defendant was exhibiting some of these clues because
of the blurriness of the video.

And when the statute was rewritten in 2009 --
and this was a post-2009 arrest ——.they added
something that they didn’t have before where they said
the video should include all field sobriety tests
administefed. In this case, you cannot see well the

one-legged stand test. And that’s where the defendant
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is asked to raise his leg for thirty seconds and count
out loud while trying to keep his balance.
When T filed this brief -- or since I filed this

brief, another case has come out that has supported my

position, and that was State v. Gordon. And that

test, the Court of Appeals came out and said, when we
do the horizontal gaze nystagmus test, which involves
the pen going back and forth, it is required that the
defendant’s head be shown on that test.

Well, here it should be required that you can
see the defendant’s full body and you can determine
whether or not he’s ‘swaying or whether or not he’s
using his arms for balance, because those are two of‘
the important clues of that test, according to the
officer’s own manual.

THE COURT: So the only test, field sobriety

part of the test, that was blurred was the raising the

leg, is that correct --

MR. NELSON: Yes, sir.

THE COURT: -- on the video?

MR. NELSON: A little bit before and after. But
that’s the only field sobriety test that was --

THE COURT: How about did he do any other
sobriety tests other than that one?

MR. NELSON: He did all three of the standard
MIA PERRON, CVR-CM-M | -10-~
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field sobriety tests.

THE COURT: So the othér two were on the video?

MR. NELSON: Yes, sir. And I raise no issue
with the Quality of that Qideo.

THE COURT: All right. So your position is
because of the poor quality and inability to see it,
the conviction should be reversed; is that correct?

MR. NELSON: Yes, sir.

and Roberts, a lot of these cases they’re starting to
use language that éays strict compliance with the
videotaping requirements is required. Here they did
not strictly comply because they did not capture all
aspects of the one-legged stand.

Now, if Your Honor is concerned you might open
up some can of worms. on minor deviations and video and
things like that, that is no concern here because the
State, under 56-5-2953, they can fix these problems
with the video later by simply submitting an affidavit
from the arresting officer and if the arresting
officer says that the agency has used reasonable
methods to maintain this equipment and it was due to a
failure that they couldn’t avoid it, then there would
be no dismissal in this case. Here, I didn’t see any

evidence. There was no affidavit submitted, there was
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1o testimony from the officer regarding the reasonable
efforts to maintain the videotaping equipment. So
their ability to get around 25-2953 [phonetic] at
trial, they missed the opportunity without an
affidavit. |

THE COURT: Anything else?

MR. NELSON: That’s my arguments, Your Honor.

THE COURT: Thank you very much.

Mr. Neely?

MR. NEELY: Thank you, Judge. As far as the
first issue with the field sobriety test, Your Honor,
I think -=

THE COURT: I'm not concerned about that.

MR. NEELY: Thank you, Your Honor.

THE COURT: I think that’s a factual question
for the jury to determine. I doﬁ’t buy into his
argument on that, but I’'m seriously listening to his
argument on the second portion.

MR. NEELY: Okay. Well, the second portion
dealt with -~ I'1l deal first with the blurriness of
the video. I think that the issue is not so much
whether or not there’s a quality problem. And here we
have a case of whether the quality of the.video is
okay. |

THE COURT: Well, if you can’t see it, it’s like

MIA PERRON, CVR-CM-M ' -12-
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not having it.

MR. NEELY: Well, you can see it. I mean,
the ~- it’s my understanding that the camera went
blurry for a few seconds, for about a minute, and came
back out. But you can still.see the defendant, you
can still see the officer standing there, you can
still see the flashlight. 1It’s not as if he’s off the
video or he’s no longer present.

I think if you go back to the Gordon case that
he presented, we’re talking about a set éf facts where
the defendant is not on camera for awhile. And that's
what makes it different, Your Honor.

Here we have the defendant present. It’s blﬁrry
for a second.‘ That’s more of a technical issue. But
it’s still operéble, it’s still capturing what’s going
on. And the jury had a chance to see that. The jury
made an evaluation that that was sufficient. And,
Your Honor, they believed what they saw to be enough.

As far as the affidavit, the affidavit comes
into play, Judge, when we’re looking at whether or not
the camera is inbperable. And if you go back to the
séction that he referred to,-it dealt with whether or
not you were able to capture the video.

THE COURT: Well, if it’s blurry, isn’t it
inoperable?

MIA PERRON, CVR-CM-M ~-13~-
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MR. NEELY: ©No, Your Honor. ' We argue that it’s
not inoperable. It went out. I meaﬁ ~-

THE COURT: Well, if you can’t see it, then why
is it operable?

MR. NEELY: You can see it, Youf Honor. And
maybe we can review the CD if you want to see it
yourself. But it’s not as if he’s not present.

You're able to make out what’s going on. Clearly, the
quality is different.. And -if the Court wanted to look
at the quality as an issue, it would have made it
clear that quality was a requirement.

But, Your Honor, you know that certain vehicles
record better than others and certain cameras go into
and out of focus. But I don’t think that just because
you miss a minute of fhe full T guess field scbriety
test -- and when I say miss, it's not as clear as the
others. If that was captured as clearly as the
others, it would be sufficient endugh to throw it out.

Your Honor, we find that -~ we found that --
well, Judge Bligen [phonetic] found, and we believe,
that the blurriness was not enough to say that it was

inoperable. It captured everything that happened that

determination based on what it saw at the time.

It would be the City’s position, Your Honor,
MIA PERRON, CVR-CM-M : ~14~
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that 1if you were to take the defendant’s argument and
place it in most cases, anytime someone walks in front
of a camera, anytime something flashes in front of a
camera, we would miss a second or however amount of
time, of that particular I guess fieid sobriety test
and that would dismiss that particular DUIL. Your
Honor, here we have --

THE COURT: Well, the statufe says you’re
supposed to record the field sobriety test, doesn’t
it?

MR. NEELY: It does.

THE COURT: And then that’s the obligation of
the State to record it and make sure it’s being
recorded. Isn’t that the obligation of the State?

MR. NEELY: It is.

THE COURT: Okay.

MR. NEELY: And it’s the State’s position that
we did that, Your Honor.

" THE COURT: Well, what does it have to do with
whether you’re walking throﬁgh it and you don’t see
it? If you'don’t see 1it, youvhaven’t complied with
the statute.

MR. NEELY: Your Honor --

THE COURT: Now, as far as the blurriness,
th;t’s a different argument.

MIA PERRON, CVR-CM-M -15-

000054




FORM C-100 - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

State vs. Barra
Motions Hearing
July 15, 2014

MR. NEELY: Okay.

THE COURT: I thought you said if somebody walks
through it and you don’t see the field sobriety test,
that’s okay. |

MR. NEELY: I don’t think that that’s okay in
the grand sense of things. 1If you’re walking across
the camera in front of the defendant, when another
officer is out on scene and he walks across the camera
in front of the defendant while he’s doing the
sobriety test you may miss a second or two. And I
think if you were to extend that argument, it would
say that that few seconds was sufficient, or at least
enough, to'say>that that particular test shouldn’t be
thrown out.

THE COURT: 1I'm going to look at the tape and
see what you can see and what you can’t see. Thank
y’all very much.

MR. NELSON: Thank you, Judge.

MR. NEELY: Thank you, Judge.

MR. NELSON: Your Honor, regarding that disk,
éll the agencies have different software. There’s a
lot of files on there that all kind of work together.

I believe the one that you need to click on is called

auto run.
THE COURT: Called what?

MIA PERRON, CVR-CM-M ' -1l6-
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MR. NELSON: Auto run.

THE COURT: Auto run?

MR. NELSON:v Otherwise, you’re going to see
about fifty different files and not sure which one to
select.

THE COURT: Do you know where it is on here?

MR. NELSON: If you would like me to --

THE COURT: Well, y’all come on up here and show
her where it is and we’ll iook at it real quick.

[Whereupon, an off-the-record bench conference
is held]

THE COURT: The Court has reviewed the video and
even though it’s blurry, you can still see the sgbject
raising his legs on the leg raise.

And as far as the video itself being no£ ~-— the
video itself requiring an affidavit from the officer
as being non-functional, the video is functional,
although‘it is blurry. You can still see, as I said,
the leg movement on the leg raise. And I believe the
jury could have seen it.

Your appeal is denied. Thank you very much.

[HEARING CONCLUDES AT 10:13 A.M.]

MIA PERRON, CVR-CM-M ~17-
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SESSION VIII

CONCEPTS AND PRINCIPLES OF THE
STANDARDIZED FIELD SOBRIETY TESTS
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SESSION VIII

CONCEPTS AND PRINCIPLES OF THE S’I‘ANDARDIZED FIELD SOBRIETY
TESTS

Upon successfully completing this session, the participant will be able to:

Discuss the development and validity of the research and the standardized

elements, clues and interpretation of the three standardized field sobriety tests.

Discuss the different types of nystagmus and their effects on the Horizontal

Discuss and properly administer the three Standardized Field Sobriety Tests.
Discuss and recognize the clues of the three Standardized Field Sobriety Tests.

Describe in a clear and convincing fashion and properly record the results of the

three Standardized I'ield Sobriety Tests on a standard note taking guide.

Discuss the limiting factors of the three Standardized Field Sobriety Tests.

0
o
Gaze Nystagmus test.
0
0
)
0
CONTENTS SEGMENTS
A. ‘ Overview: Development and Vaiidation
- B. SFST Field Validation Studies
C. ‘Horizontal (;“raze Nystagmus
D. Vertical Gaze Nystagmus
" E. Walk-and-Turn
F. Combining the Clues of the Horizontal
Gaze Nystagmus and Walk-and-Turn
G. One-Leg Stand
H. Limitations of the Three Tests
1. Téking Field Notes on the Standardized

Field Sobriety Tests

HS 178 R2/06

LEARNING ACTIVITIES

o Instructor-Led Presentation

o Instructor-Led Demonstration

o Participant Practice Session &
Demonstration
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OVERVIEW OF SFST
RESEARCH AND DEVELOPMENT

For many years law.enforcement officers have utilized field sobriety tests to
determine the impairment of a person’s driving due to alcohol influence. The
performance of the person on those field sobriety tests was used by the officer to
develop probable cause for arrest and as evidence in court. A wide variety of
field sobriety tests existed and there was a need to develop a battery of
standardized valid tests.-

Beginning in late 1975, extensive scientific research studies were sponsored by

. NHTSA through a contract with the Southern California Research Institute

(SCRI) to determine roadside field sobriety tests were the most accurate. SCRI
published the f’ollowmg three reports:

o California: 1977 (Lab)
o California: '1981 (Lab and Field)
0o Maryland, D.C., V.A., N.C., 1983 (Field)

SCRI traveled to law enforcement agencies throughout the United States to
select the most commonly used field sobx iety tests.  Six tests were used in the
initial stages of this study

Laboratory research indicated that three of these tests, when administered ina

standardized manner, were a highly accurate and reliable battery of tests for
dlstmgmshmg BACs above 0.10:

o Horizontal Gaze Nystagmus (HGN)
o Walk-and-Turn (WAT)
0o One-Leg Stand (OLS)

NHTSA analyzed the 1al§oratory test data and found:

o HGN, by itself, was 77% accurate
o WAT, by itself, was 68% accurate
o OLS, by itself, was 65% accurate
o By combining HGN and WAT an 80% accuracy can be achieved.

The final phase of this study was conducted as a field validation.
o Standardized, practical and effective procedures were developed

o The tests were determined to discriminate in the field, as well as in the
laboratory.

HS 178 R2/06 VIII-1
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7.

The three standardized test were found to be 'highly reliable in identifying -

subjects whose BACs were above 0.10. The results of the study unmistakably

validated the SFSTs.

SFST VALIDATION STUDIES

1. Three SFST validation studies were undertaken between 1995 and 1998;

o Colorado - 1995

o Florida - 1997

0o San Diego - 1998~

2. The Colorado SFST validation study was the first full field study that utilized
law enforcement personnel experienced in the use of SFSTs.

o The initial study utilized only a few experiencéd officers in DWI
enforcement in both a laboratory setting and field setting.

o Correct arrests decisions were made 93% of the time based on the 3-test
battery (HGN, WAT, OLS). Substantially higher than the initial study
results.

3. The Florida SFST field validation study was undertaken in order to answer

" the question of whether SFSTs are valid and reliable indices of the presence

of alcohol when used under present day traffic and law enforcement conditions.

o Correct decisions to arrest were made 95% of the time based on the 3-test
battery (HHGN, WAT, OLS). :

o This is the third SFST field validation study that has been undertaken.
Each has shown that the SFST 3-test battery is the only scientifically
validated and reliable method for discriminating between impaired and
unimpaired drivers.

4. The San Diego SFST validation field study was undertaken because of the
nationwide trend towards lower the BAC limits to 0.08. The question to be
answered was “does SFST discriminate at BAC’s below 0.10".

o Correct arrest decisions were made 91% of the time based on the 3-test
battery (HGN, WAT, OLS) at the 0.08 level and above.

HS 178 R2/06 - VIIL2
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o The results of this study provide a clear evidence of the validity of the 3-test
battery. To support arrest decisions at above or below 0.08, it strongly
suggests that the SFSTs also accurately discriminate BACs at 0.04 and
above. '

OVERVIEW OF NYSTAGMUS
Nystagmus

~ Nystagmus is defined as an involuntary jerking of the eyes. Alcohol and certain
other drugs cause Horizontal Gaze Nytagmus.

- Categories of Nystagmus

There are thiee generél categories of nystagmus:

1. Vestibular Nystagmus is caused by movement or action to the vestibular
system.

A. Types of vestibular nystagmus:

o Rotational Nystagmus occurs when the person is spun around or rotated
rapidly, causing the fluid in the inner ear to be disturbed. Ifit were

possible to observe the eyes of a rotating person, they would be seen to
jerk noticeably.

o Post Rotational Nystagmus is closely related to rotational nystagmus:
when the person stops spinning, the fluid in the inner ear remains
disturbed for a period of time, and the eyes continue to jerk.

o Caloric Nystagmus accurs when fluid motion in the canals of the
vestibular system is stimulated by temperature as by putting warm
water in one ear and cold in the other. ‘

o Positional Alcohol Nystagmus (PAN) occurs when a foreign fluid, such
as alcohol, that alters the specific gravity of the blood is in unequal
~ concentrations in the blood and the vestibular system.

2. Nystagmus can also result directly from neural activity:

o - Optokinetic Nystagmus occurs when the eyes fixate on an object that

suddenly moves out of sight, or when the eyes watch sharply contrasting
moving images.

HS 178 R2/06 : _ VIIL-3
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Examples of optokinetic nystagmus include watching strobe lights, rotating

lights, or rapidly moving traffic in close proximity. The Horizontal Gaze

Nystagmus test will not be influenced by optokinetic nystagmus when
~administered properly.

‘0 Physiological Nystagmus is a natural nystagmus that keeps the sensory
cells of the eye from tiring. It is the most common type of nystagmus. It
happens to all of us, all the time. This type of nystagmus produces _
extremely minor tremors or jerks of the eyes. These tremors are generally
too small to be seen with the naked eye. Physiological nystagmus will have

no impact on our Standardized Field Sobriety Tests, because its tremors are
generally mvisible.

o Gaze Nystagmus occurs as the eyes move from the center position. Gaze .
nystagmus is separated into three types:

(1) Horizontal Gaze Nystagmus occurs as the eyes move to the side. It is
the observation of the eyes for Horizontal Gaze Nystagmus-that
“provides the first and most accurate test in the Standardized Field
Sobriety Test battery. Although this type of nystagmus is most accurate

for determining alcohol impairment, its presence may also indicate use
of certain other drugs.

(2) Vertical Gaze Nystagmus is an involuntary jerking of the eyes (up and
down) which occurs when the eyes gaze upward at maximum elevation.
The presence of this type of nystagmus is associated with high doses of
alcohol for that individual and certain other drugs. The drugs that cause

Vertical Gaze Nystagmus are the same ones that cause Horizontal Gaze
Nystagmus.

Note: There is no drug that will cause Vertical Gaze Nystagmus that
does not cause Horizontal Gaze Nystagmus. If Vertical Gaze
Nystagmus is present and Horizontal Gaze Nystagmus is not, it could
be a medical condition.

(3) Resting Nystagmus is referred to as a jerking of the eyes as they look
straight ahead. Its presence usually indicates a pathology or high doses
of a Dissociative Anesthetic drug such as PCP. If detected, take
precautions. (OFFICER SAFETY.)

3. Nystagmus may also be caused by certain pathological disorders. They include
brain tumors and other brain damage or some diseases of the inner ear. These
" pathological disorders occur in very few people and in even fewer drivers. .

HS 178 R2/06 . VIiIi-4
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Medical Impairment

The examinations that you can conduct to assess possible medical impairment
include: '

o Pupil size
0 Resting Nystagmus
o Tracking ability
PROCEDURES

Procedures to Assess Possible Medical Impairment

Prior to administration of HGN, the eyes are checked for equal pupil size, resting

‘nystagmus, and equal tracking (can they follow an object together). If the eyes do
not track together, or if the pupils are noticeably unequal in size, the chance of
medical disorders or injuries causing the nystagmus is present.

Procedures of Horizontal Gaze Nystagmus Testing: The Three Clues

The test you will use at roadside is "Horizontal Gaze Nystagmus" -- an involuntary
. jerking of the eyes occurring as the eyes gaze toward the side. Some jerking will be
seen if the eyes are moved far enough to the side.

1. The Lack of Smooth Pursuit (Clue Number One) - The eyes can be observed to
jerk or "bounce" as they follow a smoothly moving stimulus, such as a pencil or
penlight. The eyes of an unimpaired person will follow smoothly, i.e., a marble

rolling across a smooth pane of glass, or windshield wipers moving across a wet
windshield. '

2. Distinct and Sustained Nystagmus At Maximum Deviation (Clue Number Two)

- Distinct and sustained nystagmus will be evident when the eye is held at

maximum deviation for a minimum of four seconds. People exhibit slight

jerking of the eye at maximum deviation, even when unimpaired, but this will
~ not be evident or sustained for more than a few seconds. When impaired by

alcohol, the jerking will be larger, more pronounced, sustained for more than
“four seconds, and easily observable.

3. Onset of Nystagmus Prior To 45 Degrees (Clue Number Three) - The point at
which the eye is first seen jerking. If the jerking begins prior to 45 degrees it is
evident that the person has a BAC above 0.08, as shown by recent research.

The higher the degree of impairment, the sooner the nystagmus will be
observable. - '

HS 178 R2/06 ' VILL-5
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Estimating a 45-Degree Angle

It is important to know how to estimate a 45-degree angle. How far you position the
stimulus from the suspect’s nose is a critical factor in estimating a 45-degree angle.
(i.e., If the stimulus is held 12" in front of the suspect’s nose, it should be moved 12"

to the side to reach 45 degrees. Likewise, if the stimulus is held 15" in front of the |
suspect’s nose, it should be moved 15" to the side to reach 45 degrees.)

For practice, a 45-degree template can be prepared by
making a 15"-square cardboard and connecting its ,
opposite corners with a diagonal line. e

To use this device, hold it up so that the person's nose is
above the diagonal line. Be certain that one edge of the ' '_ 7
template is centered on the nose and perpendicular to 4
(or, at right angles to) the face. Have the person you are o 5

.. N . . o
examining follow a penlight or some other object until Li/ %)
suspect is looking down the 45-degree diagonal. Note

the position of the eye. With practice, you should be able
to recognize this angle without using the template.

Specific Procedures

If the suspect is wearing eyeglasses, have them removed.

Give the suspect the following instructions from a safe position. (FOR OFFICER
SAFETY KEEP YOUR WEAPON AWAY FROM THE SUSPECT):

o "I am going to check your eyes.”

o "Keep your head still and follow this stimulus with your eyes only."
o "Keep following the stimulus with your eyes until [ tell you to stop.”

Position the stimulus approximately 12-15 inches from the suspect's nose and
slightly above eye level. Check to see that both pupils are equal in size. Ifthey are
not, this may indicate a head injury. You may observe Resting Nystagmus at this
time, then check the suspect's eyes for the ability to track together. Move the
stimulus smoothly across the suspect’s entire field of vision. Check to see if the eyes
track the stimulus together or one lags behind the other. If the eyes don't track
together it could indicate a possible medical disorder, injury, or blindness.

/
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Check the suspect's left eye by moving the stimulus to your
right. Move the stimulus smoothly, at a speed that
requires approximately two seconds to bring the suspect's
eye as far to the side as it can go. While moving the
stimulus, look at the suspect's eye and determine whether
it is able to pursue smoothly. Now, move the stimulus all
the way to the left, back across suspect's face checking if
the right eye pursues smoothly. Movement of the stimulus
should take approximately two seconds out and two
seconds back for each eye. Repeat the procedure.

After you have checked both eyes for lack of smooth pursuit, check the eyes for
distinct and sustained nystagmus at maximum deviation beginning with the
suspect's left eye. Simply move the object to the suspect's left side until the eye has
gone as far to the side as possible. Usually, no white will be showing in the corner
of the eye at maximum deviation. Hold the eye at that position for a minimum of
four seconds, and observe the eye for distinct and sustained nystagmus. Move the
stimulus all the way across the suspect's face to check the right eye holding that
position for a minimum of four seconds. Repeat the procedure.

Note: Fatigue Nystagmus. This typé of nystagmus may begin if a subject’s eyes are
held at maximum deviation for more than 30 seconds.

Next, check for onset of nystagmus prior to 45 degrees. Start moving the stimulus
towards the right (suspect's left eye) at a speed that would take approximately four
seconds for the stimulus to reach the edge of the suspect's shoulder: Watch the eye
carefully for any sign of jerking. When you see it, stop and verify that the jerking
continues. Now, move the stimulus to the left (suspect's right eye) at a speed that
would take approximately four seconds for the stimulus to reach the edge of the
suspect's shoulder. Watch the eye carefully for any sign of jerking. When you see
it, stop and verify that the jerking continues. Repeat the procedure. NOTE: It is
important to use the full four seconds when checking for onset of nystagmus. If you
move the stimulus too fast, you may go past the point of onset or miss it altogether.

 If the suspect's eyes start jerking ADMINISTRATIVE PROCEDURES
before they reach 45 degrees, 1. (\igggKLFIOR EYI}?S’%?OSI\SISS
- check to see that some white of 2. AL INSTR
the eye is still showing on the side 3. POSITION STIMULUS (12-15 INCHES)
X 4, FQUAL PUPIL SIZE AND RESTING NYSTAGMUS
closest to the ear. If no white of 5. TRACKING '
the eye is showing, you either 6. LACK OF SMOOTH PURSUIT
have taken the eye too far to the 7. DIST. & SUSTAINED NYSTAGMUS @ MAX. DEV.
-side (that is more than 45 8. ggTSEE'?}};‘ENgSIIJ‘[E\gMUS PRIOR TO 45°
9. N 0 .
degrees) or the person has 10. CHECK FOR VERTICAL GAZE NYSTAGMUS
unusual eyes that will not deviate

very far to the side.

: 000066
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NOTE: Nystagmus may be due to causes other than alcohol. These other causes
include seizure medications and some other drugs. A large disparity between the
performance of the right and left eye may indicate a medical condition.

Test Interpretation

You should look for three clues of nystagmus in each eye.

1. The eye cannot follow a moving object smoothly.
2. Nystagmus-is distinct and sustained when the eye is held at maximum
deviation for a minimum of four seconds.

3. The angle of onset of nystagmus is prior to 45 degrees.

Based on the original research, if you observe four or more clues it is likely that the
suspect's BAC.is above 0.10. Using this criterion you will be able to classify about
77% of your suspects accurately. This was determined during laboratory and field
testing and helps you weigh the various field sobriety tests n this battery as you
make your arrest decision.

Vertical Gaze Nystagmus

The Vertical Gaze Nystagmus test is simple to administer. During the Vertical
Gaze Nystagmus test, look for jerking as the eyes move up and are held for
approximately four seconds at maximum elevation.

1. Position the stimulus horizontally, about 12-15 inches in front of the suspect's
nose.

2. Instruct the suspect to hold the head still, and follow the object with the eyes
only.

3. Raise theobject until the suspect's eyes are elevated as far as possible.
4. Hold for approximately four seconds.

5. Watch closely for evidence of jerking.

Horizontal and Vertical Gaze Nystagmus can be observed directly and does not
require special equipment. You will need a contrasting stimulus for the suspect to
follow with their eyes. This can be the tip of your index finger, penlight, or pen.
The stimulus used should be held slightly above eye level, so that the eyes are wide
-open when they look directly at it. It should be held approximately 12-15 inches in-

front of the nose. Remain aware.of your position in relation to the suspect at all
times.

HS 178 R2/06 VIS
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OFFICER SAFETY IS THE NUMBER ONE PRIORITY ON ANY TRAFFIC

STOP.

Procedures for Walk-and-Turn Testing

1. Instructions Stage: Initial Positioning and Verbal Iristru'ctions

For standardization in the performance of this test, have the suspect assume

the heel-to-toe stance by giving the following verbal instructions, accompanied
by demonstrations:

]

<

"Place your left foot on the line” (real or imaginary). Demonstrate.

"Place your right foot on the line ahead of the left foot, with heel of right foot
against toe of left foot." Demonstrate.

"Place your arms down at.your sides.” Demonstrate.

"Maintain this position until I have completed the instructions. Do not start
to walk until told to do so.”

"Do you understand the instructions so far?" (Make sure suspect indicates -
understanding.)

2. Demonstrations and Instructions for the Walking Stage

Explain the test requirements, using the following verbal instructions,
accompanied by demonstrations:

0O

"When I tell you to start, take nine heel-to-toe steps, turn, and take nine
heel-to-toe steps back.” (Demonstrate 3 heel-to-toe steps.)

"When you turn, keep the front foot on the line, and turn by takmg a seues
of small steps with the other foot, like this." (Demonstrate).

"While you are walking, keep your arms at your sides, watch your feet at all

_ times, and count your steps out loud."”

"Once you start walking, don't stop until you have completed the test.”
"Do you understand the instructions?" (Make sure suspect understands.)

"Begin, and count your first step from the heel-to-toe poéition as 'One."

HS 178 R2/06 VIII-9

000068



3. Test Interpretation

You may observe a number of different behaviors when a suspect performs this
test. Original research demonstrated that the behaviors listed below are likely

to be observed in someone with a BAC above 0.10. Look for the following clues
each time this test is given:

A. Cannot keep balance while listening to the instructions. Two tasks are
~ required at the beginning of this test. The suspect must balance heel-to-toe
on the line, and at the same time, listen carefully to the instructions.
Typically, the person who is impaired can do only one of these things. The
suspect may listen to the instructions, but not keep balance. Record this
clue if the suspect does not maintain the heel-to-toe position throughout the
instructions. (Feet must actually break apart.) Do not record this clue if

the suspect sways or uses the arms to balance but mamtams the heel-to-toe
position. '

B. Starts before the instructions are finished. The impaired person may also
keep balance, but not listen to the instructions. Since you specifically

instructed the suspect not to start walking "until I tell you to begm record
this clue if the suspect does not wait. -

C. Stops while walking. The suspect pauses for several seconds. Do not record
this clue if the suspect is merely walking slowly.

D. Doesnot touch heel-to-toe. The suspect leaves a space of more than one-half
inch between the heel and toe on any step.

E. Stepsoffthe line. The suspect steps so that one foot is entirely off the line.

000069
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F. Uses arms to balance. The suspect raises one or both arms more than 6
inches from the sides in order to maintain balance.

G. Improper turn. The suspect removes the front foot from the line while
turning. Also record this clue if the suspect has not followed directions as
demonstrated, i.e., spins or pivots around.

H. Incorrect numbe1 of steps. Record this clue if the suSpect takes more ox
fewer than nine steps in either direction.

Note: If suspect can't do the test, record observed clues and document the
reason for not completing the test, e.g. suspect’s safety.

If the suspect has difficulty with the test (for example, steps. off the line),
continue from that point, not from, the beginning. This test may lose its
sensitivity if it is repeated several times.

Observe the suspect from a safe distance and limit your movement which may
distract the suspect during the test. Always consider officer safety.

Based on original research, if the suspect exhibits two or more clues on this test -
or fails to complete it, classify the suspect's BAC as above 0.10. Using this
¢riterion, you will be able to accurately classify 68% of your suspects.

4. Test Conditions

- Walk-and-Turn test requires a designated straight line, and should be
conducted on a reasonably dry, hard, level, nonslippery surface. There should
be sufficient room for suspects to complete nine heel-to-toe steps. Note: Recent
field validation studies have indicated that varying environmental conditions
have not affected a suspect’s ability to perform this test.

The original research indicated that individuals over 65 years of age, back, leg
or inner ear problems had difficulty performing this test. Individuals wearing

heels more than 2 inches high should be given the opportunity to remove their
shoes.

5. Combined Interpretation of Horizontal Gaze Nystagmus and Walk-and-Turn
Tests

Based on the original research, combining four or more clues of HGN and two or -

more clues of the Walk-and-Turn, suspects can be classified as above 0.10 BAC .
80% of the time.

000070
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" Procedures for One-Leg Stand Testing

1. Instructions Stage: Initial Positioning and Verbal Instructibns

Initiate the test by giving the following verbal instructions, accompanied by
demonstrations.

o "Please stand with your feet together and your arms down at the sides, like
this." (Demonstrate)

o "Donot start to perform the test until I tell you to do so.”

o "Doyou understand the instructions so far?" (Make sure suspect indicates -
understanding.)

2. Demonstrations and In'structions for the Balance and Counting Stage

Explain the test requirements, using the following velbql instructions,
accompanied by demonstrations:

0 "When I tell you to start, raise one leg, either leg, with the foot
approximately six inches off the ground, keeping your raised foot parallel to
the ground.” (Demonstrate one leg stance.)

o "You must keep both legs straight, arms at your side.”

o "While holding that position, count out loud in the following manner: “one
thousand and one, one thousand and two, one thousand and three, until told
* to stop.” (Demonstrate a count, as follows: "one thousand and one, one
thousand and two, one thousand and three, ete.” Officer should not look at
his foot when conducting the demonstration - OFFICER SAFETY.)

o) "Keep your arms at your sides at all times and keep watchmg the raised
foot."

o "Doyou understand?" (Make sure suspect indicates understanding.)

o "Go ahead and perform the test." (Officer should always time the 30
seconds. Test should be discontinued after 30 seconds.)

Observe the suspect from a safe distance. If the suspect puts the foot down, give
instructions to pick the foot up again and continue counting from the point at

which the foot touched the ground. If the suspect counts very slowly, terminate
the test after 30 seconds.
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3. Test Interpretation v

You may observe a number of different behaviors when a suspect performs this
test. The original research found the behaviors listed below are the most likely

to be observed in someone with a BAC above 0.10. Look for the following clues
each time the One-Leg Stand test is administered.

A. The suspect sways while balancing. This refers to side-to-side or back-and- -
forth motion while the suspect maintains the one-leg stand position.

B. Uses arms for balance. Suspect moves arms 6 or more inches from the side
of the body in order to keep balance.

C. Hopping. Suspect is able to keep one foot off the ground, but 1esoxts to
hopping in order to maintain balance.

D. Puts foot down. The suspect is not able to maintain the one-leg stand

position, putting the foot down one or more times during the 30-second
-count.

Note: If suspect can't do the test, record observed clues and document the
reason for not completi_ng the test, e.g. suspect’s safety.

Remember that time is critical in this test. The original research has shown a

person with a BAC above 0.10 ¢an maintain balance for up to 25 seconds, but
seldom as long as 30.

Based on original research, if an individual shows two or more clues or fails to
complete the One-Leg Stand, there is a good chance the BAC is above 0.10.

Using that criterion, you will accurately classify 65% of the people you test as to
whether their BAC's are above 0.10.

Observe the suspect from a safe distance and remain as motionless as possible
during the test so as not to interfere. If the suspect puts the foot down, give
instructions to pick the foot up again and continue counting from the point at
which the foot touched the ground. If the suspect counts very slowly, terminate
the test aftel 30 seconds.

4. Test Conditions

One-Leg Stand requires a reasonably dry, hard, level, and non-slippery surface.
Suspect's safety should be considered at all times.

: 000072
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The original research indicated that certain individuals over 65 years of age,
back, leg or inner ear problems, or people who are overweight by 50 or more
pounds had difficulty performing this test. Individuals wearing heels more than
2 inches high should be given the opportunity to remove their shoes.

5. Taking Field Notes on Suspects' Performance of Field Sobriew Tests

For purposes of the arvest véport and courtroom testimony, it is not enough to
record the total number of clues on the three tests. The number of clues is
important to the police officer in the field because it helps determine whether
there 1s probable cause to arrest. But to secure a conviction, more descriptive
evidence is needed.

The officer must be able to descx ibe how the suspect performed on the tests, and .
exactly what the suspect did.

The standard note taking guide provided in this Manual is designed to help you
develop a clear description of the suspect's performance on the tests.

6. Taking Field Notes on The Eye Procedures

Equal Pupils 0 Yes O No
Equal Tracking O Yes ONo-

Vertical Nystagmus 0 Yes O No
The section for Medical Assessment | Other (e., Resting Nystagmus)

appears at the bottom of the guide’s
front page.

First, have subject remove glasses.

o Check “Yes” or “No” box for equal pupil size.
o = Check “Yes” or “No” box for equal tracking.

In the section labeled “other”, record . HORIZONTAL GAZE NYSTAGMUS

any facts, circumstances, conditions, . '

or observations that may be relevant ‘ LEFT || RIGHT
to this procedures (i.e., Resting

9 LACK OF SMOOTH PURSUIT
Nystagmus).

‘ € DISTINCT AND SUSTAINED
The section on the Horizontal Gaze | NSIASMUSAT MAXIMUM
Nystagmus test appears on the

bottom of the guide's front side. | © ONSET OF NYSTAGMUS
PRIOR TO 45 DEGREES

Complete the entire test for both
eyes, writing "yes" or "no" for each
nystagmus clue. '
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o  Write "yes" if the clue is present;
o  Write "no" if the clue is not present.

In the section labeled "other," record any facts, cir cumstances condmons or
obser vatlons that may be relevant to this test.

) Examplés of additional evidence of impairment emerging during hystagmus
© test:

- suspect unable to keep head still;
- suspect swaying noticeably;
- suspect utters incriminating statements.

o Examples of conditions that may interfere with suspect s performance of the
Horizontal Gaze Nystagmus test:

- wind, dust, ete. irritating suspect's eyes;
- visual or other distractions impeding the test (always face suspect away
from rotating lights, strobe lights and traffic passing in close proximity).

7. Taking Field Notes on Walk-and-Turn Testing

The section on the Walk-and-Turn test appears at the top of the guide's back
side.

WALK AND TURN

S
CANNOT KEEP BALANCE [::1 %

STARTS TOO SOCON ::]

FIRST NINE STEPS SECOND NINE STEPS
STOPS WALKING

MISSES HEEL -T0- TOE

STEPS OFF LINE

RAISES ARMS

ACTUAL STEPS TAKEN

IMPROPER TURN (Describe)
CANNQT DO TEST (EXPLAIN)

OTHER:
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The first two-clues, "cannot keep balance" and "starts too soon” apply only

during the instructions stage of the test. Record the number of times each of
those clues appear.

For example, if the suspect's feet "break apart” from the heel-to-toe stance twice
during the instructions stage, write "2" in the box alongside the "cannot keep
balance" clue. Similarly, if the suspect never "starts too soon," write "0" in that

box. Note: Actual steps taken is for scoring purposes only. Wlong number of
steps is the validated clue.

Don't leave boxes blank. If a particular clue never shows up, write "0" in the
corresponding box. :

Record the next five clues separately for the walk down the line, and then up
the line.

A. If a suspect stops walking, record it by drawing a vertical line across the toe
of the step at which the stop occurred. Do this for the first as well as the
second nine steps. Place the letter “S” at bottom of the vertical line to
indicate stops walking.

WALK AND TURN : ‘ -
CANNOT KEEP BALANCE :‘_—J ) %
STARTS TOO SOON E::] 1 ) D ) SD 7 oD -y P @D
FIRST NINE STEPS SECOND NINE STEPS
STOPS WALKING '

MISSES HEEL -TO- TOE

STEPS OFF LINE

RAISES ARMS

ACTUAL STEPS TAKEN

IMPROPER TURN (Describe)

CANNOT DO TEST (EXPLAIN)

OTHER:

HS 178 R2/06 VIII-16
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B. If suspect fails to touch heel-to-toe, record how many times this happens.
Draw a vertical line across the toe of the step at which the miss occurred.

Place the letter “M” at the top of the vertical line to indicate missed heel to
toe.

C. Ifsuspect steps off the line while walking, record it by drawing a line from

the appropriate foot print at an angle in the direction in which the foot
stepped. Do it for each nine steps.

D. If suspect uses arms to balance, give some indication of how often or how
long this happens.

o Example: suspect raised arms from sides three times; place a check for
‘each occurrence in appropriate box.

o Example: suspect held arms away from sides during 3 through 7; place
a check for each occurrence in appropriate box.

o IBExample: suspect "flapped” arms continuously; make a note.
Lxampie

E. Record the actual number of steps taken by suspect in each direction.

For the next point, "improper turn,” record a description of the turn.

If you note that the suspect "cannot perform test," indicate explicitly why
you did so. : '

o Example: "off line three times;"

o Example: "staggered six steps to right, nearly fell;"
o Example: "fear of injury.”

At end of the test, examine each factor and determine how many clues have '

been recorded. Remembel each clue may appear several times, but still
onlv constitutes one clue.

In the section labeled "other," record any facts, circumstances, conditions or
observations that may be relevant to this test.

o Examples of additional evidence of impairment during Walk-and-Turn
test:

- suspect verbally miscounts steps;

- suspect utters incriminating statements.
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o Examples of conditions that may interfere with suspect's performance of
the Walk-and-Turn test:

- wind/weather conditions;
- suspect's age, weight;
- suspect's footwear.

Taking Field Notes on the Combined Interpretation of Nystagmus and Walk-
and-Turn

By combining four or more clues of HGN with two or more clues of the WAT
test, suspects can be correctly classified as above 0.10 BAC 80% of the time.
‘Taking Field Notes on One-Leg Stanid Testing

The section on the One-Leg Stand test appears

midway down the page.

By recording when things happen as well as what

happens, you will be able to prepare a more ]
deseriptive arrest report. —

You will place check marks in or near the small ,
boxes to indicate how many times you observed L
each of the clues. You will do this separately for Hopping.
the test on the left leg (L) or on the right leg (R). | F—1 —

13\-
416
¢

Sways while balancing.
Uses arms to balance.
Hopping.

Puls foot down.

{n00”
goou=

Type of Footwear

ONE LEG STAND

. ~ ~
(RJ )
ot N
0 ®)
] ]
R
Sways while balancing.

Uses arms to balance,

In addition, if the || | ||
suspect puts the foot
down during the test,
you will record when I Type of Footwear ]
it happened (write the
count on new note guide). For example, when

standing on the left leg the suspect lowered the right A

foot at a count of "one thousand and thirteen", and
again at "one thousand and twenty". Your diagram
should look like the sketch to the left. You must also
pay attention to the suspect's general appearance
and behavior while the test is being performed.

At end of the test, examine each factor and

determine how many distinct clues have appeared.

HS 178 R2/06
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IT IS NECESSARY TO EMPHASIZE THIS VALIDATION APPLHE.:
ONLY WHEN:

o THE TESTS ARE ADMINISTERED IN THE PRL‘SCRIBED
STANDARDIZED MANNER

o THE STANDA'RDI ZED CLUES ARE USED TO ASSESS THE
- SUSPECT'S PERFORMANCE

o THE STANDARDIZED CRITERIA ARE EMPLOYED TO
INTERPRET THAT PERFORMANCE.

IF ANY ONE OF THE STANDARDIZED FIELD SOBRIETY TEST
ELEMENTS IS CHANGED, THE VALIDITY IS COMPROMISED.

At end of the teét examine each factor and determine how many clues have been

recorded. Remember, each clue may appear several times, but still only constitutes
one clue.
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TEST YOUR KNOWLEDGE

INSTRUCTIONS: Complete the following sentences.

1.

2.

10.

1%.

12,

13.

14.

Walk-and-Turn is an example of field sobriety test.

The Walk-and-Turn requires a real or imaginary line and

Duringthe - stage of the Walk-and-Turn, the suspect is required to
count out loud. - : :

Per the original research, the Walk-and-Turn can determine whether.a
suspect's BAC is above or below 0.10, percent of the time.

In the Walk-and-Turn test, a suspect who steps off the line during the first 9
steps and once'again during the second 9 steps and who raises arms for balance
twice during the second nine steps has produced distinct clue(s).

The Walk-and-Turn may not be valid when administered to pel sons who are
over years of age.

During the stage of the Oneé-Leg Stand the suspect must maintain
balance for 30 seconds.

The One-Leg Stand requires that the suspect keep the foot elevated for

Per original research, the One-Leg Stand can determine whether a suspect's
BAC is above or below 0.10, percent of the time.

In the One-Leg Stand test, a suspect who sways has exhibited clue(s).

In the One-Leg Stand test, a suspect who raises arms, hops, and puts foot down
has exhibited clue(s).

The maximum number of clues for Hox 1zonta1 Gaze Nystagmus that can appear
in one eye is

Per original research, the HGN test can déterminé whether a suspect's BAC is
above 0.10, —__percent of the time.

The third clue of HGN is an onset of nystagmus prior to degrees.

HS 178 R2/06 VIII-20

__seconds.

000079



v

NORTH CHARLESTON POLICE iNFORM@TION' CASE NUMBER TR
$C0100800 INCIDENT REPORT 0 2013003875 Yes | Mo
INCIDENT TYPE COMPLETED | PORCEDENTRY PREMISE TYPE aiEn | TYPEvICTS
™ individus)
8 ’ ' (" Bush
N 56-03:2940(1), 2930 OUI 1ST (REFUSED) FVES (HO | Fves fwo |HIGHWAYROAD/ALLE [ g o
™ G
I~ Resig. Orgn
2 IYES N0 | ryves wo M A
;g
- kNOWN
3. rves i"no | ryes o poxoun
12 | INCIDENT LOGATION (SUBDIVISION, APARTMENT AND NUMBER, STREET NAME AND NUMBER) 2iP COOE WEAPON TYPE
DORGHESYER RD AT BREAM RD, NORTH CHARLESYON. SC . 29418
INCIDENT DATE 2HR CLOCK | 10 DATE 2R CLOCK [y Ty e | ORI ] LOCATION RO
02/01/2013 00:32 - 02/0172013 02:23 0210112013 00:32 00:32 02:30 005
COMPLAINANTS NAME (LAST, FIRST, SADDLE) FELATIONSHP 10 SUBJECT RESTOENT |RACHSEX | AGE ETH | GAYTINE PHONE | EVENING PHOMNE
BENNETT, T " " ) ! 843-554-5700 /| ;
ADDRESS City STATE 7P CODE LOCATION MO,
2500 CITY HALL LANE NORTH CHARLESTON sC 20406-
(VICTBAS NAME (LAST, FIRST, MiDDLE) RELATIONSHIP T0O SUBJECT RESIDENT |RACE|SEX | AGE ETH | OAYTIME PHONE EVENING PHONE
SOCIEYY T [ [H) s )
843-584.5700 -
REIGHT] WEIGHT JRAIR EvES FACIAL HAIR, SCARS. TATT00S. GLASSES, CLOTHING, PHYSICAL PECULIARITIES, ETC.
ADDRESS Civy - STATE 7P CODE LOCATION NO.
2500 CITY HALL LANE NORTH CHARLESTON - s¢ 20408- 004

VSEEMRRVMCTTS [ YES NOY

EXPLAIN-

COMRANTOF AN NONVISBLERIURES: (~ YES NO ™

VICTRAGO. 1) USING. ALOOHOL 1 VES NO ™™ UNK, ™ DRUGS: ™ YES NO™ UNK. [ TYPE: .
TWORANVEA ! ONEMANVEHL ™ DETECTMESPLASMT T~ OHER"™ ]mr‘ ASSISTED °3-This Justsdiction. SSate.  O-Outof Stats, U-Unknown,
R 1 NAME (LAST, FIRST MIODLE) RACE)SEX | AGE ETH. DATE OF BIRTH  |HEIGHT HAIR [EYES

I SUSPECT BARRA, JOHN, J W | M40 N 09/0411972 508 345 | GRY | HAZ

[~ RUNAWAY

I WANTED FACIAL HAR, SCARS, TATTQOS, GLASSES, CLOTHING, PHYSICAL PECULLARITIES, EYC. DAYTIME PHONE EVENING PHONE
) 843.323-847 g
M [ WARRANT 3238471 F’; e
] |oarresy | ADDRESS an STATE ZiP CODE TOCATION WO,

1 4702 COTILLION Drive NORTH CHARLESTON sC 20420-
1S JAL .
= su s SURECTINO TIUSNG ALCOHOLTG YES NO T UNKX. ARFESTEDNEARCITBWGESIBE v YES NO OATETIBAE OF OFFENSE DATE/TIME OF ARREST
DRUGS ™ YES NO UNKID TyPe TOTAL 8 ARRESTED 1 2172013 123263 AM 2/112013 12:48:00 AM
DAY OF THE WEEK HOW REPORYED A OFFICER DISPATCHED ON CALL D2 COMPLAINT WRITTEN 0N Oirf FACTOR ; Resm»;camsmm [ cogwwnmr FRE.
R WEAPON! ENTLY INTOXICATED
simiy TIFISTuNK [ ] J H Bx REPORY TAKEN BY PHONE €= OFFICER INITIATED G UNFOUNDED CALLS F= DOMESTC
C2 COMPLAINANT WALKED Be F= OTHER D3 MENTSL SUBSECT N= HORMAL

Dul 18! (Refused)

On February 1, 2013 at approximately 0032 hours |, Pfc T. Bennelt was patrolling the area of Dorchester Road and Bream Road which is-
located in the City of North Charleston, County of Charleston. When | observed a Red 1997 Mazda Pickup truck bearing a South Carolina
License plate number P382211 in lare # 1, the vehicle appeared to be approaching a moped that was also in lane #1 at a high rate of
speed. | activated the front radar anlenna in unit #572 (which was tested and passed all tests. | am also a cerlified speed measuring device
oparator through the SCCJA) which locked the vehicle in at 55mph In a 40mph zons the vehicle then slowed down in just enough time to not
collide with the moped. The vehicle then kept tapping its brakes and was right behind the moped; the vehicle swilched into lane #2 at which
time | observed the vehicle to swerve almost and accelerate In speed and then decelerate. Tha vehicle then switchad
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Dul 15t {Refused)

back into lane #1 crossing the solld yellow lines and dotted white ines several times on the left side of the roadway and had trouble maintaining
its speed by speeding up and slowing down. | conducted a traffic stop on the vehicle which pulled completely off the road Into the grass median
and stoppad, the vehicle then began backing up end stopped abruptly. | made contact with the driver later identfied as Mr. John Barra and coulc
smell a strong odor of an alcoholic beverage coming from Inside the vehicle. | asked Mr. Barra for his driver's license, proof of insurance, and
proof of registration | observed him to ba very Isthargic with his motions, During this time Mr. Barra was fidgeting with his wallet and other
paperwork. | asked Mr, Barra where he was coming from tonight and he stated North Chardeston in a slurred spesch, | asked where [n North
Charleston and he stated thal he lived in North Charleston so | asked him again where he was coming from and he stated downtown. | asked if
he had consumed any alcoholic beverages tonight and he stated yes one beer, | asked how long ago he slated earlier. | asked how earlier and
he stated around 7pm. | asked Me, Barra to step out of the vehicle and when he did he lost his balance almost failing over, | asked Mr. Barra to
step to the back of his truck and during this time | observed Mr. Batra 10 be unateady on his feet. | asked Mr. Barra if ho would consent to taking -
the Standardized Field Sobriety Test, which he did. The outcome of the Tests'are as follows: ’

1 asked Mr. Barra if he had any medical conditions that would prevent him from walking or standing he stated no. | then asked if he had any eye
conditions and if he wore glasses or contacls. He stated no.

{ then began with the administering of the first SFST, the Horizonial Gaze Nystagmus or HGN. | provided him instructions on how o perform the
HGN and verified that he was able fo clearly sse my chosen stimulus (silver end of my pen) before beginning the HGN. | then checked for equal
pupil size and for any resting nystagrus. | observed that his puplls were equal In size (extremaly difated) and did not see sny resting
nystagmus. I then checked for an equal tracking of both eyes to my stimulus. | observed that both eyes equally lracked my stimulus, Nexd,
checked for a lack of smooth pursuit of each eye as it followed my stimulus. I did observe a clear, distinct lack of smooth pursuit In each of his
eyes. Next, | checked for a distinct & sustained horizontal nystagmus at @ maximum deviation in each eye. | observed a very clear, distinct &
suslained horizontal nystagmus at @ maximum deviation In each eye. | then checked for an onset of horizontal nystagmus prior to 245° angle In
each eye. | did observe a very clear, distinct onset of horlzontal nystagmus prior fo a 45° angle In each eye. Lasty, | checked for any visible
sustained vertical gaze nystagmus or VGN and It was very clearly observed. | did obsarve that both of his scleras or the "whites” of his eyes
were red in color {(commonly referrsd to as "bloodshot™) & that his eyes wera glossy in appearance. | am frained and certified to administrator the
SFSTs by the S.C. Criminal Justice Academy, allowing me to administer this HGN. | observed all 6 of the clues I'm trained to look for which
indicated that there was a good probability that driver’s faculties or abilities to drive had been materially & appreciably impalred by his
consumption of alcoholic beverage(s).

1 then moved into administering the second SFST, the Walk-And-Turn or WAT. | began by Instructing him that | would explain & demonstrate
how to perform the WAT befors Instructing him to begin. 1 then explained and demonstrated the WAT before asking him if he had any questions
& if he understood the instructions. He replied that he had no questions-& that he understood the Instructions as provided and demonstrated. |
then instructed to begin the WAT when he was ready. | then allowed him to aitempt the WAT. | observed 3 of the clues I'm trained to look for, (1-
That he could not stand properly during the instruction phase.by separating his feet; 2-That he took the wrong number of steps which he took. 10
forward and 10 back; and 3-That he made an improper {um), which in conjunction with the results of the HGN indicated a higher probability that
suspect's faculties or abilities to drive had been materially & appreciably irapaired by his consumption of alcoholic beverage(s}.

Lastily, | moved into administering the third and final SFST, the One-Leg Stand or OLS. t began by instructing him that | would axplain & -
demonstrate how to perform the OLS before Instructing him to begin. { then explained while demonstrating the OLS befors asking him if he had
any questions & if he understood the instructions. He replied that he had no questions & that he undersiood the Instructions as provided and
demonsirated. He was instructed to begin the OLS when he was ready. He then altempted to parform the OLS. Mr. Barra did not count during
the {est and stopped by puiting his foot down and then asked this officer if.{ was going 10 take him to jail. Mr. Barra attempted to star the test
agaln at which polnt he stopped- and could not complete the test. A minimum of 2 observable clues are needed for this tast 1o validate that
someone's faculties or abilltles to drive had been materlally & appraciably Impalred by his consumption of aicoholic beverage(s).

Mr. Barra was placed under arrest for driving under the influence. He was handcuffed behind the back and the handcuifs were chacked for
proper fit and double locked. He was then read his Miranda Warmnings and placed into the back seat of Patrot unit #572, which was searched for
contraband after the last person was removed. Mr. Barra was then transported io the Charleston County detention center and escorted into the
DATA MASTER room. | acilvated the SLED camera and advised Mr. Barra that everything was belng audibly and visually recorded at this lime.
read his Miranda Warnings again and activated the DATA MASTER machine (which | am certified to operate through the SCCJA Certification
DMT001208). | printed out the Advisement of Implied consent rights and read them 1o him. | observed Mr. Barra for tho mandatory 20 minute
observation period. The DATAMASTER then began Its self check and validated that it was working properly. Mr. Barrarefused to provide a
breath sample. Mr, Barra was provided with all his copies of the paper work Including the South Carolina Department of Motor Vehicles notice of
suspension form. Mr. Baira was then booked, lodged, and pending a bond hearing. ‘
During an inventory of the vehicle officers located in the center console a small clear hard plastic round container with a green plant iike material
in it. On top of the contalner was the mark K-2, which is known as a synthetic herb to smoke. As well as two smoking pipes next it, all
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NOARTH CHARLESTON POLICE DEPARTMENT
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The vehicle was towed by Ray's towing.

Dui 1st (Relused)

items were confiscated and placed into-the North Charleston pollce department gvidence room to be destroyed.
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