THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
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Appellate Case No. 2016-000175 _
TD Bank, N.A., ..ot Appellant,
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Kenneth A. Hucks and Kenlar Investments, LLC, ... Respondents.

MEMORANDUM REGARDING APPEAL FROM AN ORDER DENYING THE
PROPER MODE OF TRIAL

On February 3, 2016, this Court requested that each party file a memorandum on
the issue of whether the order on appeal is immediately appeeilable based on the Clerk’s
“preliminary review of the order(s) challenged on appeal.” The circuit court’s Orders are
immediately appealable as they deprive TD Bank, N.A. (“TD Bank™) of the proper mode
of trial, a substantial right under South Carolina.

| Introduction

The Form 4 Orders the Clerk’s office preliminarily reviewed reveal nothing about
the nature of fhis appeal.. Thus, it is understandable that this memprandum is necessary at
this stage of the proceeding to ensure the appeal is properly before the Court. The Court
and this Clerk’s office can have every positive assurance the Order is immediately

appealable as this is an appeal from an Order denying TD Bank its right to a bench trial.



Therefore, the appeal is one that affects the proper mode of trial and is appealable under
S.C. Code Ann. § 14-3-330(2).

A review of TD Bank’s motion seeking to have the circuit court strike the jury
demand and compel this matter to bench trial reveals the nature of the appeal. This Court
should not and cannot dismiss this appeal. Should it do so, the Bank will be required to
seek rehearing and then certiorari review wasting valuable court time and the parties’
resources. As the cited authorities establish, because the appeal affects the substantial
right of the proper mode of trial, were TD Bank to have elected not to immediately
appeal, it would have forever waived its right to the proper mode of trial—a bench trial in
this instance.

Authority on Propriety df the Appeal

TD Bank properly appealed from the trial court’s ruling it was not entitled to a
bench trial. The proper mode 6f trial is a substantial right. Frampton v. S. Carolind ’
Dep’t of Transp., 406 S.C. 377, 385, 752 S.E.2d 269, 274 (Ct. App. 2013).

A. Mode of trial issues must be immediately appealed.

There is no question under South Carolina law that ﬁode of trial issues are
immediately appealable. In Frampton, this Court unequivocally held that when the
circuit court denies a party’s request for a matter to be tried by bench trial, the party must

immediately appeal or forever waive the right to that mode of trial. 406 S.C. at 385, 752

- . S.E.2d at 274. -Specifically, this Court held “[o]rders affecting the mode of trial affect a

substantial right as defined in section 14-3-330(2) of the South Carolina Code (1976).”
Id  This Court reasoned that the issue had to be immediately appealed prior to trial

because the circuit court’s denial of the request for a bench trial “could not be overturned




by the trial judge who eventually tried the case.” Id. at 386, 752 S.E.2d at 274 (citing

Cook v. Taylor, 272 S.C. 536, 538, 252 S.E.2d 923, 924 (1979) (one circuit judge does
not have the power to reverse an order of another circuit judge regarding the proper mode
of trial); Cobb v. S.C. Dep’t of Transp., 365 S.C. 360, 363, 618 S.E.2d 299, 300 (2005)
(“If an order deprives a party of a mode of trial to which that party is entitled as a matter
of right, the order is immediately appealable and failure to do so forever bars appellate
review.”)). The same is true here, had TD Bank not appealed, the issue could never be
reviewed thereby making it immediately reviewable under section 14-3-330(2).

Frampton is of course in line with numerous authorities ’from the South Carolina
Supreme Court, many of which are cited in the Frampton decision. All cases of record in
: .South Carolina reach the conclusion that the denial of the proper mode of trial is an order
that is immediately appealable and, in fact, must be appealed prior to trial or else the
issue will not be preserved. Lester ‘v. Dawson, 327 S.C. 263, 266, 491 S.E.2d 240, 241
(1997) (“[O]rders affecting the mode of trial affect substantial rights under S.C. Code
Ann. § 14-3-330(2) (1977) and must, therefore, be appealed immediately.”); Foggie v.
CSX Transp., Inc., 313 S.C. 98, 103, 431 S.E.2d 587, 590 (1993) (“Issues regarding mode
of trial must be raised in the trial courf at the first opportunity, and the order of the trial
judge is immediately appealable.”); Pelfrey v. Bank of Greer, 270 S.C. 691, 693, 244
S.E.2d 315, 316 (1978) (holding that denial of a bench trial “affects the mode of trial”
and is, therefore, immediately appealable).

Issues concerning mode of trial are of such import, many of the cases are at the
infant stages of the proceeding when on appeal demonstrating the need for immediate

review. See Carolina First Bank v. BADD, L.L.C., 414 S.C. 289, 292, 778 S.E.2d 106,




108 (2015), reh’g granted (Apr. 9, 2015), reh’g dismissed (Nov. 6, 2015) (deciding the

appeal of an order affecting the mode of trial prior to trial); Wachovia Bank, Nat. Ass'n v.
Blackburn, 407 S.C. 321, 333, 755 S.E.2d 437, 443 (2014), reh’g denied (Apr. 2, 2014)
(deciding the appeal of an order affecting the mode of trial prior to trial).

“Moreover, the failure to timely appeal an order affecting the mode of trial effects
a waiver of the right to appeal that issue.” Lester at 266; 491 S.E.2d at 241; see also
Frampion, 406 S.C. 377, 752 S.E.2d 269. Accordingly,-TD Bank is required by South
Carolina law to appeal the mode of trial issue, and this Court should find that these orders
. are immediately appealable in accordance with the well-settled law of South Carolina.

B. The orders here concern mode of trial.

The orders appealed from are the trial court’s rulings on TD Bank’s Motion to
Strike Defendants’ Jury Demand seeking for the circuit court to set the case for bench
trial and TD Bank’s Motion for Reconsideratioﬁ of the trial court’s ruling on the motion
seeking to have the matter tried by bench trial. A copy of the motion on appeal is
attached hereto as Exhibit A. In the motion, TD Bank argued it is entitled to a bench
- trial because Defendants have waived their right to a jury trial in this matter by contract.
(See Exhibit A at p. 1; see also TD Bank’s memorandum in support of the motion,
-attached hereto as Exhibit B.)

As shown by the arguments in the briefing to the circuit couﬁ, TD Bank mpved
- the court to strike Defendants’ jury demand and.argued that “Defendants have waived
their right to a jury in this matter and TD Bank is entitled to a bench trial.” (Exhibit A at
p- i.) TD Bank filed its demand for a bench trial pursuant to Rule 39, SCRCP. (/d.) TD

.. Bank properly argued that the circuit court should enforce the written jury trial waiver




and strike the Defendants’ demand for a jury trial. (Exhibit B at pp. 2-3.) The circuit

court, however, disagreed and denied the relief sought—to have this matter tried by
bench trial and the Defendants’ jury demand stricken.
| Iﬁ this appeal, TD Bank will show that it is entitled to a bench trial in this matter.
Defendants waived their right to a jury trial by executing a Construction Loan Agreement
containing a jury waiver provision encompassing the claims in this matter. (See Exhibit
A at p. 1 and Exhibit B at pp. 2-3.) In denying the Bank’s request for the matter to be
tried by bench trial, the circuit court deprived TD Bank to the proper mode of trial to
which it is entitled. The appeal is therefore properly filed and TD Bank looks forward to
arguing the merits of the issue to the Court.
Conclusion
This Court should retain this appeél based on the above and allow the par'ties to
properly perfect the appeal under the Rules. Should the Court determine that these orders
are not immediately appealable, TD Bank will be required to seek certiorari as the mode
of trial issue must be decided prior to the trial of this matter or else both partiés risk

extreme prejudice. See Frampton, 406 S.C. 377, 752 S.E.2d 269.

<signature block next page>

! TD Bank does not waive any of its arguments on appeal by not addressing each ground
for appeal or argument as to why the circuit court erred herein. This memorandum only
serves to address the inquiry on appealability.
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Respectfully submitted,

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: ﬁz %ﬁﬂ: Ik &
John T. Moore, SC Bar 1¢6. 004056
E-Mail: john.moore@nelsonmullins.com
A. Mattison Bogan, SC Bar No. 72629
E-Mail: matt.bogan@nelsonmullins.com
Erik T. Norton, SC Bar No. 73860
E-Mail: erik.norton@nelsonmullins.com
Tara C. Sullivan, SC Bar No. 79806
E-Mail: tara.sullivan@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201

Attorneys for Appellant TD Bank, N.A.

Columbia, South Carolina
February 12, 2016.
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TD Bank, N.A., .o Appellant,
V.
Kenneth A. Hucks and Kenlar Investments, LLC, ....... Respondents.
PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson
Mullins Riley & Scarborough LLP, attorneys for TD Bank, N.A., do hereby certify that
I have served all counsel in this action with a copy of the pleading(s) hereinbelow
specified by mailing a copy of the same by United States Mail, postage prepaid, to the
following address(es):

Pleadings:
Memorandum Regarding Appeal From an Order Denying
the Proper Mode of Trial

Counsel Served:
Richard R. Gleissner, Esquire
Gleissner Law Firm, LLC
1237 Gadsden Street, Suite 200A
Columbia, SC 29201

@é/h /ﬂ Vhcotind-
Lisa P. Whitehurst
Administrative Assistant

Q/Maﬂgr/ 2016



Nelson
Mullins

Nelson Mullins Riley & Scarborough LLP
Attorneys and Counselors at Law

1320 Main Street / 17th Floor / Columbia, SC 29201
Tel: 803.799.2000 Fax: 803.255.5916
www.nelsonmullins.com

A. Mattison Bogan
Tel: 803.255.9589
Fax: 803.255.5916
matt.bogan@nelsonmullins.com

February 12, 2016

. . 5 ’52 e-\i g W ‘é‘“ﬂj
The Honorable Jenny Abbott Kitchings ’% B S B 21
Clerk of Court
SC Court of Appeals FER 12 2816
1220 Senate Street
e ed A8 B e
Columbia, SC 29201 SG Lourt O f’@?gg{s

RE: TD Bank, N.A. v. Kenneth A. Hucks, et. al.
Appellate Case No. 2016-000175
Our File No. 04387/01860

Dear Ms. Kitchings:

Enclosed please find the original and one copy of a Memorandum Regarding Appeal From an

Order Denying the Proper Mode of Trial in regard to the above-referenced matter. We would

ask that you file the original and return a clocked-in copy to us via our courier.

By copy of this letter to counsel of record, we are serving him with a copy of this memorandum.
Very truly yours,

Mert

A. Mattison Bogan
AMB:Ipw
Enclosures
cC: Richard R. Gleissner, Esquire

With offices in the District of Columbia, Florida, Georgia, Massachusetts, New York, North Carolina, South Carolina, Tennessee and West Virginia




" hereto as Exhibit A and is incorporated herein. More specifically, Defendants waived “any

STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY : ) '

" TD Bank, N.A., Civil Action No. 2014-CP-26-8298

Plaintiff,

MOTION TO STRIKE - _
DEFENDANTS’ JURY DEMAND 2
\,

VS.

Kenneth A. Hucks and Kenlar
Investments, LLC,

109

Defendénts .

e

3,
1

)
)
)
)
)
),
)
).
)
)
)

N

YOU WILL' PLEASE TAKE NOTICE that i’laintiff TD Bank, N.A. (“TD Bank”),
hereby moves pursuant to Rule 39 of the South Carolina Rules of Civil Procedure to strike the
jury demand of Defendants' Kermeth A.-Hucks and Kenlar Investments, LLC (collectively,
“Defendants”).

- This .is a collection - action on a construction loan guaranteed by Defendants.
‘Defendants filed counterclaims.in this action and hgve demanded a jury trial. However,
Defendants waived their right to a jury trial in this matter in the Construction Loan Agreement

they executéd on December 20, 2011 (“Agreement”). A copy of this ‘Agreement is attached

‘right to a trial by jury in any action arising from or related to” the Agreethent. Ex. A §8.14.
The loan which is the subject of this action was made pursuant.to tﬁis Agreement and,
therefore, this action arises- from or relates to the Agreement: As such, Defend‘ants have
waived their right to a jury in this matter and TD Bank is erititled to a bench trial. -

< signature block next page >
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‘Columbia, South Carolina

May 12, 2015

NELSON MULLINS RILEY & SCARBOROUGH LLP.

By: /‘MC S&\AQQM)’O/VU

John T. Moore, SC Bar No. 004056
E-Mail: john.moore@nelsonmullins.com
Erik T. Norton, SC Bar No.

E-Mail: erik.norton@nelsonmullins.com -
Tara C. Sullivan, SC Bar No. 79806
E-Mail: tara.sullivan@nelsonmullins.com:
1320 Main Street / 17th Floor _

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Plaintiff TD Bank, N.A.




CONS’I’RUCTION LOAN AGREEMENT

THIS CONSTRUCTION LOAN AGREEMENT (the “Agreement”) is made and entered into
this 29t hday of December 2011, by and among Cypress Camping Resort, LLC, (the
“Borrower”), Kenneth A. Hucks and Kenlar Investments, LLC (collectively, whether one or
more, the “Guarantor”) and TD BANK;, N.A, (the “Lender”). :

WITNESSETH:

The Borrower has apphed to the Lender for certain fi nanc{ng more particularly described
 hereinafter and the Lender is willing to extend such financing to the Borrower upon compliance
by the Borrower with the terms and provisions heteof, Therefote, in consideration of the mutual
covenants, tetms, ptovisions and conditions set forth hereinafter and of the financing identified
herelnafier to be provided by the Lender to the Borrower and for other good and valuable
consideration, the xeceipt and sufficiency of all of which are hereby dcknowledged, the Borrower,

the Guarantor and the Lender heteby agree as follows;

ARTICLE ONE
DEFINITIONS

As used in this Agreement, the following terms shall have the following meanings:

11 ADVANCES. All advances of Loan procesds hereunder made by the Lender to or for the
benefit of the Borrower to enable the Impravements to be constrcted and/or renovated (as the
* case may be) and which may consist of Direct. Costs and Indirect Costs, less any retainages and

Inspectmg Ageént fees provided hereinafier.

12 ARCHITECT The Architect(s), whether one or more, -that shall .be engaged by the
" Bomower to design ali or portions of the Itnprovements, to prepare all or portions of the Plans
and to render other architestural servxces related thereto,

13 . ARCHITECT’S CON’I‘RACT. 'Ihe Agreement(s), whether one or more, bétween ,

Borrower and the Axchitect for the development of the Plans and for other axchiteotural sorvices
- related to the design and construction aud/or renovation {as the case may be) of the

Improvements,

14 AﬁSIGNM_ENT. The Assignment of Contracts, Contract Rights, Deposits, Leases, Rents
and Revenues exeouted by the Borrower to the Lender herewith a8 security for the Obligations. -

1.5 BUDGET. The Dcvelopment Cost Analysxs attached heteto and incorporated herein as -

Exhibit “C”.

1 NPCHLTA:415546, 5~CL DOC—(SMP) 046656-00026
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1.6 CLOSING, Thé date of the execution and delivery hereof by the Obligors and the
Lender, ' '

1.7 ONSTRUC’I"ION ASSIGNMENT. The Assignment of Construction Documents now
or hereafter executed by and among the Borrawer, the Contractor, the Architecl, and the Engineer

and dehvered to the Lender as seourity for the Obligations.

1.8 CONSTRUCTION CONTRACT. The Apteement(s), whether one or more, between
Borrower and the Confractor for flic construction and/or renovation (as the case may be) of the
Improvements and for other canstruction services related thereto,

19 CONSTRUCTION COSTS. Al costs to be incurred by the Borrowet in the construction
and/or renovation (as the case may be) of the Tmprovemcnls consisting, collectively, of the Direct

Costs and the lndxrect Costs.

- 1L10  CONSTRUCTION DOCUMENTS, Collectively, the Construction Contract, the
Axchitect’s Contract, the Engineer's Contract, the Plans, and any construetion bonds and all
other documents enmneratcd in Seotion 3.6 hereinafler. o

111 CONTRACT OR. The licensed general oon(ractor(s), vihether one o more, that shall be
engaged by thé Borrower to consfruet all or portions of the Improvements ‘and to render other

consimctmn servxces related thereto,

1.12 DIRECT COSTS. All expendimres, excluding Indirect Costs, incurred or 1o be incurred

by and/or.chargeable to the Borrowet, for, as applicable, site preparation, installation of utilities,
infrastructure and landscaping at the Pmpcr(y, and for the furnishing of lzhor and materials
pursuant fo the Construction Contract in connection with tlxe construction and/or renovation (as

the case may be) ot‘ the Improvements

- 1.43 ENGINEER The Engineer(s), whether one or more, that shail he cngaged by the
Bortower to design all ar portions of the sitework and.infrastructure for-the Property and all or
pertinent poruons of the Tmprovements, to prepare all or portlons.of the Plans, and fo render

other engmeermg services related thereto.,.

114 ENGINEER'S CONTRACT. The Agreement(s), whether one or mote, between
Borrower and the Engineer for the development of all of pertinent portions of the Plans and for
 other engineering servicés related to the design and construction and/ot tenovation (as the oase

may be) of the Improvements.

1.15 GOVERNMEN’I‘AL AUTHORIT]ES Any federal state ot looal govammenta], quasi

govemmental or regulatory awthority, agency, dcpariment, commission, board, bureay,
instrumentality or subdivision, including courts, tribunals and arbitrators,

1.16 - GOVERNMENTAYL REQUIREMENTS, All laws, ordinances, orders, tules or

regulations of all Govemnmental Authorities, including without lmutanon zomng ordmances,
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subdivision regulations, building codes, environmental regulations, public health regulations, fire
prolection codes, and all other laws, ordinances, orders, rules or regulations imposed by

* applicable Govemmental Authorities.

1.17 GUARANTY AGREEMENT, Collectively (if moré than one), the Guaranty .
Agreement(s) of even dais from the Guarantor te the Lender securing the Obligations,

1.I§ HAZARDOUS MATERIALS. Any substance (i) w{ch is or becomes defined ag 3
“hazardous waste”, “hazardous substance”, polfutant or contaminant under any Governmental
Requitement rclatmg to the protection of human health or the envitonment including, without
limitation, the Comprehensive Environmenta! Respotise, Compensation and Liability Act (42
U.S.C. Section 9601, et.-seq.), and the Resowrce Conservation and Recovery Act (42 U.8,C,

Section 6903, &, seq.), (n) the presence of which requires investigation or remediation under any any
Govermnmental Requirement relating. to the protection of human health or the environment; (jiij)
which is toxie, explosive, corrosive, flaramable, infections, radioactive, carcinogenic, mutagenie,
or otherwise hazardous and is or may become regulated by any Governmental Authorities; (iv)
the presence of which, on the Property causes or threatens to cause a nuisance upon the Property
. or to adjacent properties, or poses or threatens to pase a hazard to the health ov safety 6f persons
on or about the Propetty or adjacent propeities; (v) the presence of which on adjacent properties
could constitvite-a trespass theteon by the Borrower; or (vi) which contains gasoline, diesel fuel,
other petroleum hydracarbons, usbestos, asbcstos-contaming matcuals, fommldehyde o

polychlorinated biphenyls.

1.19. IMPROVEMENTS, A campground to be constructcd and/or renovated (as the caze may
. be) upon the Property, and (as applicable) related xnfrastructure, utifity lines and appurtenance,
lendscapitg and on-site xmpx'OVements

120 INDIRECT COSTS, Al expendnums incurred or to be mcurred by the Bomwer in
connection with or incidental to the closing and administration of the Loan and the constrootion
and operation of the Improvements set forth in the Budget, other than Direst Costs, including
without limitation a loan comnmitment fe¢ of § None, recording fees, documentary stamps, title
insurance premiums, surveyors charges, architectural fees, engineering fees, insurance
premiums, bond premiums, appraisal fees, environmental assessment charges, soils tests,
inspection fees, attornieys’ fees, laxes, uulny charges, and (if applicable) project administration
fees, marketmg fees, interest carry xeserves, and/ox conﬂngency reseyves,

121 INSPECTING AGENT. Such inspecfing conhactor/architect/engineer who shall be
designated or employed by the Lender at the expense of the Borrower fo review and approve the
Plans, to review and luspect the Improvements during the course of construction and/for
renovation (as the case may be), to review and approve all Draw Requests, to cerlify to the
Lender during construction the extent to which construction end/or renovation of the
Improvcmenis has been completed and that the Improvements are being constructed and/or
renovated in accordance with the Plans, and to render such other services in connection with the
inspection and supervision of the construction and/or renovation of the Improvemenis as the

Yender shall deem necessary or d&suablc
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122 LEASES, Collectively, whether one or more, all lease agreements, including, together
with all guarantees of payment or performance thereof, now or hereafter entered into by the
Borrower, as landlord, and tenants of the Property or of space to be constructed and/of renovated

within the Improvements.

123 LOAN COMMITMENT: ‘The Loan Commitment Letter from fhe Lender to the Boower
(if any).dated September 8, 2011 and aceepted by the Obligors on Septembet 15, 2011, a copy of .

which s attached hereto and incorporated herein as Exhibit “B”.

124 LOAN DOCUMENTS, This Agreement, the Nofe, the Mortgage, the Assignment, tho "

Construction Assignment, the Guaranty Agreement, any UCC financing statements from the
Borrower to the Lender herewith, and any and all other Loan Documents, instruments arid
cerlifivates, required to be executed and/or delivered to the Lender in connection with the Loan

es réquired under any of the terms of this Agreement,

125 LOAN. The Joan financing in the original maximum principal sum of ‘i‘hree Million Two

Hundred Seventy-Five Thousaud and No/100 Dollars ($3.275,000.00) is being made available to
od by the Note;

the Borrower by the Lender herewith pursuant to this Agreement, as evidenc
inclusive of all of the Obligations, callateral and Loaa Dacuments tespectirig the same,

126 MORTGAGE. The Morigage, Seourity Agrcoment, and Fixture Financing Stafemnnt of
even date executed by the Borrower 1o the Lender, as seeurity for the Obligations and covering
the Property, including the Improvements. ' K

127 NOTE. The Piomitsory Nota of even date from the Borower to the Lender evidencing
the Borrower’s obligation to repay 1o the Lender the Loan, with interest, in accordance with the

terms sat forith thetein. :

128. OBLIGATIONS, All indebtedness, liabilities and obligations to be paid, performed’
and/or observed by the Qbligors in connection with the Loan which are secured by the Morigage

and the' Loan Documents and which are defined more fully thetein.

129 OBLIGORS. Collestively, the Borrower aud the Guarantor.

130 PLANS. Al sets of final plans and specifications, including site plans, whether one o
more, for construetion of all or portions of the Improvements, which shall be prepared by the
Architect and/or the Engineer, which shall be initialed for identification purposes by the
Borrower and the Contractor and delivered to. the Lender prior to disbursement of any Advances
. for Direct Costs, and which shall inolude all working and shop drawlngs prepared for use in
connection therewith, or as may be hereafter altered by change orders approved in writing by the
Lender as provided hereinafier,’ -

4 WPCHLT1:415546.5-CL_DOC-(SMP) 046656-00026
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“131 PROPERTY. That certain parce] of land, lovated at or along 5790 Dick Pond Road.
Myrile Beach, South Carolina 29588 in the County of Hoxxy, State of South Carolina, being more
fully described on Exhibit “A” attached hereto and incorpotated herein;

132 SNDAs. Collectively, whether ome or more, the Subordination Non-Disturbance and
* Atfomment Agreerhents now or hereafter entered into by and among the Borrower, the Lender,

and the tenants of such Leases as the Lender shall specify, upon forms promulgated by the -
Lender or otherwise satisfactory to the Lender. .

133 SALE CONTRACTS, Collectively, whether one or more, all sales contracts, reservation
agreements, pre-sale agreements, option contracts, exchange agreements, and other agreements
and confracts of every nature and kind now existing oxr hereafler entered into by the Borrower
with purchesers thereof pertaining to sales of all or portions of the Property, or any interval
ownershxp or other interests therein, together with all modlﬁcatxons, extensions, renewals,
revisions or guarantees of payment and performance thereof.

134 TITLEINSURER. Old RepublicNational Title Insutancé Company.

135 TITLE COMMITMENT. The lender’s title inswrance commitment numbex Cypress 11-
10-22496 issued-by the Title Insurer, effective October 26, 2011in the amownt of Threé Million
Seven Hundred Twenty-Five Thousand and No/100 Dollats (§3,725,000.00).

ARTICLETWO
THE LOAN TRANSACTION

2.1  FINANCING, This Agreement is executed by and among ‘the parties hereto for the
purpose of setting forth all {erms and conditions with respect to the Loan and is intended to
include all covenants, conditions, representations and warranties made in counection with the
Loan. This Agre¢ment shall be deemed to mcorporate by reference all of the terms of the Loan
Commitment, together with all of the terms set forth in all of the Loan Dacuments, Should any
conflict arise between any terms of this Agreement and any terms of the Loan Commitment or
any.Loan Document, the terms of this Agreement shall prevail; except that tho terms of the Note
respecting the repayment obligations of the Bomower shall prevail over any inconsistent
provision of this Agreement, the Loan Commitment, or any Loan Document,

. 22  EVIDENCE OF INDEBTEDNESS. Subject to and upon the terms and conditions of this
Agreement, the Lender agrees to lend and to make available fo the Borrower and the Borrower
agrees to accept and borrow from the Lender up to a maximnm principal sum of the Loan, which
indebtedness shall be evidenced by the Note executed and delivered by the Borrower this date to

the Lender.

23  COLLATERAL. The Note and all other Obligations shall be secured by the Mortgagc,
the Assignment, the Construction Assignment, the Guaranty Agreement, and any other collateral
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required by the Loan Commitment to be granted, pledged, assigned, hypothecated, and/or
delivered to the Lender, all in accordarice with the terms and provisions of this Agreement.

24  PURPOSES AND USES, The proceeds of the Loan shall be used only for the purposes-
specifically set forth in the Loan Commitment, and for no purposes other than thoss identified in-

- the Loan Commitment,

" ARTICLE THREE
CONDITIONS PRECEDENT

The obligation of the Lender to make the Loan available to the Borrower is subject fo- the
Borrower's obligation to execute and/or deliver to the Lender, or the waiver by the Lender of the
Borrower’s obligation to execute and/or deliver to the Lender, at or prior to the Closing, the
following instruments and documents, all' of which shall first be reviewed by and must be
reasonably acceptable to the Lender and its legal counsel as to both form and substance'

3,1  LOAN DOCUMENTS. The Note, the Mortgage, the Assignment, the Construction
Assignment, appropriate UCC-1 Financing Statements, the Guaranty Agreement, and the written
opinion of legal counsel to the Borrower and the Guarantor with respect to vardous matters
stipulated by the Lender, including without limitation, the validity and enforceability of the Loan
‘Documents. At or immediately upon Closing, the Morigage, the Assignment, the UCC-]
Financing Staterents, the SNDAs, and atiy other Loan Documents which the Lender shall
' require to be recorded or filed shall be recorded and filed in the appropriate recordxng offices.

32 TITLE INSURANCE AQD DQCUMENTS, The Botrower has heretofore dehvered to

the Lender the Tifle Commitment from the Title Insurer, whereby the Title Insurer shall insure
the Mortgage as of the date and fime of its recordation as a good and valid first priotity mortgage
_upon the Propcrty without exception other than as st forth in the Title Commitment, subject only
to the review.and approval by the Lender of all exceptions set forth thereln and subJect to
fulfillment of the requirements prccedent to the issuance of the final mortgages title instrance
policy and endorsements as are set forth in the Title Commitment. The Boxrower covenants and
agrees to provide to the Lender prior to Closing, for review aund approval, copxes of all exceptions
to title listed in Schedule B-2 of the Title Commitment, and appropriate owner’s and confraetor”s
affidavit and len waiver fonms. Immediately upon recordation of the Mortgage, the Borrower
shall cause the Title Insurer-to issue and deliver to the Lender the final mortgagee title insurange
policy insuring the Mortgage as a good and valid first mosigage upon the Propexty as of the date
and time of recording thereof; in conformity with the Title Commitment and without exception
other than previously set forth in thc Title Commitment and thexeafter approved by the Lender.

33  SURVRY, The Borrower shall submit to the Lender an ALTA/ACSM survey of the
Propeity prepared by a registered South Carolina land surveyor acceptable fo the Lender,
certified to the Lender-and the Title Tsurer, complcted no more than sixty (60) days ptior to the
date hereof, The survey shall set forth, at a minimum, the following items pertaining to the
Property: (1) the courses and measured distances of ail exterior property lines, building set-back
. lines and easements; (2) the total area within the exterior boundsries expressed in square footage
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and/or acreage; (3) all curbiéuts and means of ingress and egress; (4) the location and dlmensions
of alf enctoachments by or ono thie Praperty; (5) the Iocation and the dimensions of all existing
Improvements upon the Property; (6) a certification or other evidence satisfactory to the Lender
that all abutting streets and other means of ingress and egress abutting the Property have been
completed, dedicated and accepted for public maintenance-and public use and that all sanitary
sewer lines, water lines, and other utility lines servicing the Property enter the Property from such
abutting public streets; (7) a certification that no portion of the Improvements are situated within
a flood hazard area, as defined in the Flood Disaster Protection Act of 1973, as amended from
© .time to time; (8) a certification that there are no other casements, rights-of-way, party walls,
encroachments, or improvements located on, crossing or affecting the Property that are visible,
recorded or known to the surveyor which are not shown on the survey; (9) the current zoning
classification and 1ax map reference number(s) of the Property; (10) the location, by reference to
the Title Commitment, of all easements and encumbrances upon, orossing or aﬂ‘echng the
Property; and (11) such other information a the Lender xaay require.

34 QRGANIZATIONAL DOCUMENTS. “The Borrower shall submit to the Lender its
written and executed Certificate, to which shall be attached true copies of its Astlcles of
Organization, its Qperating Agreement, and all amendments thereto, a current Certificate of
Existence issued by the Sectetary of State of the, state of its organization, a current Cerlificate of
Authority (if applicable) issued by the Secretary of State for the State of South Carolina, and
approptiate resolutions authorizing the transactions contemplated herein and designating its .
avthorized signatories who shall have the power and authority to exceute and deliver all Loan
Docurients on its behalf, The Borrower shall cause its partners, members or mansgers to
 likewise submit {o the Lender written and executed Cerilficates, to which shall be attached true
coples of their respective organizational and governance documents, current Cettificates of -
Existence and/or Authority, and approptiate resolutions authorizing the execution and delivery of
such documents in their capacities as the pariners, members or managers of the Borrower as shall
+ be necessary or desirable in otder to consummate the iransactions contenplated herein, '

3.5 INSURANCE AND BOND DOCUMENTS. Policies of insutance, with receipls
indicating payment in full of all premiums thereon, in full compliance with all Insurance .
Requirements set forth hereinafter, shall be delivered to the Lendet at or prior fo Closmg vnth

respect to-the following:

A.  Builder's Risk Insurance. Completed value builder’s risk insurance covering the
Improvements under construclion and. all building materials, supplies' and
components delivered to or stored upon the Property against loss or damage due to
lire or other casualty, including all xisk (with special extended coverage
endorsement, if appropriate) insurance in an amount of not less than the full
replacement cost of the Improvements, which coverage shall temain in full foree
and effect uniil completion of the Improvements and delivery at such time or af
atty earlier time of full replacement value fire and hazard i fnsurance’ covemge with
respect to the completed Improvements,
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3.6

B.  Contraclor's General Liability Insurance. Contractor’s general liability inswance

in a minimum amount of not Jess than Two Million and No/100 (32,000,000,00) Dollars
single limits coverage and Two Milllon and No/100 ($2 000,000.00) Dollars aggregate . -

coverage.

C.  Owner's Public Liability Insurance, Publie Liability Insurance in a minimum
amount of not less than Two Million and No/100 ($2,000,000.00) Dollats single timits -

coverage and Two Million and No/100 ($2,000,000.00) aggregate coverage, covering the

Borrower and identifying the Lender as an Additional Insured,

D.  Flood Ingurance, Flood hazard insurance, if any part of the Improvements shall be
located within a federally-identified 100-year flood plain, covering the Borrower and the
Lender in the lesser amount of (1) the maximum insurable amount allowed wnder carrent :

federal flood insurance rogulations ot (2) the full maximum prineipal amount of the Logn,

E. Construction Bonds, Dual-u'ﬁligeo payment-and-performance and Jabor-and-
materials Bonds, which shall designate the Lender and the Borrawer, as obligees, issued
by a satisfactory surety, to bond the performance of the Contractor constructing and/or

venovating the fmprovements pursuarnt to the Construction Contract (if required pursuant

1o the Loan Commitinent),

CONSTRUCTION DOCUMENTS. The Botrower shall submit to the Lender such of the

following construction documenfs as have been xeceived or executed by the Bormower at or pior
to Closmg, all of which shall also be subject to the review and approval of the Inspectmg Agent

prior to Closmg

A, The PIans, including a complete final site plan of the Property.

.. The Architect’s Contract,

B
C.  The Construction Contract.
D

X The Engineet”s Contract,

E. Phase -1 Env{ronmegtal Bvaluation Report, A Phase I ex_xviropmenta] evaluation

report, conducted by a qualified environmental engmcering and 1estmg service acceptable
to the Lendet, addressed to the Lender, dated within six (6) months prior to Closing; and
performed pursuant to {he current ASTM-E1527-05 standaxds and in compliznce with all
cutrent applicable Govetnmental Requirements, and which establishes that no Hazardous
Materials are known or suspected o be on or beneath the Property, or, if any such’
Hazardous Matetials shall be found to be present, that measures have been taken by the
Borrower or its predecessors in title to fully and adequately xemove the same from the
Property or otherwise comiply with all applicable Governmental Requirements and to

. fully cure and corrcet all COMSEqUENcos upon the Properfy of the presence of such

Hazaydous Materials thereon pnor 10 their removal.
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F.  TheBudget. The Development Cost Analysis, attached hereto as Exhibit “C”,

G, Public Utility Service and Availability, Letters or other‘ wn'ti'e;z evidence

satisfactory to the Lender that public utility service, including without limitation, water,
sanitary sewer, storm sewer, electriolty, and telephone is presently available to or will be

brought to the boundaries of the Property-in the course of the construction and/or -

renovation of the Improvements in sufficient size and quantity to accommodate all

- construction and contemplated uses thereat and that no moratoriums or other limitations -

are known or contemplated which might in any way limit the availability or capacity of

+ such service to the Improvements existing or to be constructed on the Property,

H.  Governmental Requirements. Evidence of compliance with all applicable
Governmental Requirements, including withont limitation zoning certificates, building
permits, storm drainage system approvals, efosion control and environmental protection

permits, curb cuts and encroachment pexmits, and occupancy permils,

L Soil Aualygxs Respggr A geolechmcal soils and subsurface rcport conducted by a

geotechmical engineering and testing service acceptable to the Lender, addressed to the
Lender, daled within six (6) months prior to Closing, which establishes that there are no
uaacceptable soils or subswface conditions on or beneath the Property which would bring
into questions the ability of the Property to adequately support the Improverments thereon,
or, if any such unacceptable condition shall be found to be present, that measures haye
been taken by the Borrower to fully and adequately remediate or correct the same.

_OTHER DOCUMENTS,

A,  Purchase Confracfs. The Botrower shall submit to the Lender fully executed
coples of all contracts, agreements, and amendments thereto, including all exhibits and

‘sohedules, entered into by the Bomower wiih the owners of the Property that entitle the

Borrower to purchase the Property at Closing in accordance thh the terms and provisions

- thereof,

B.  Appmisal, Intentionally Omitted,

C. Lease Documents. The Bowrower shall submit to the Lender (1) fully executed

- copies of all fully executed Leases, including leasing letlers of intent, for all or portions of

the Property or space fo be constructed or renovated within the Property that have been
entered intd by the Bomower with tenants at or prior to Closing, (2) original fully
executed SNDAs, in form and content promulgated by or satisfactory 1o the Lender, with

the tenants of such Leases as the Lender shall specify, and (3) the form of lease agreerment
‘that the Borrower intends to utilize for the future leasing of portions of or space within

+ the Property,
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D,  Sale Contracts. The Bomower shall submit to the Lender copies of all fully

executed. Sale Confracts entered into by the Borrower with purchasers of designated

portions of the Property, ownership intervals, other ownership intexests, or condominium

unlts, as the case may be, followmg completion of construction of the Improvements in

aceordance with the provisions of this Loan Agreement. Such Sale Contracts shall mest

or exceed such aggregate sales prices as shall be set forth in the Loan Commitment (if

any) and shall contain such minimum average sales price per lot, futerval, interest, or unit

(as the case may be) as shall be set forth in the Loan Commitment. me Sale Contracts

shall be approved and pre-qualified for financing by the Lender or another acceptable

" financing source and shall reflect the receipt by the Borrower of eamest money deposits

of xot less than the minimum dmounts or petcentages as shall be set foxthi in the Loan

Commitment. All eamest monies received by the Borrower in connection with such Sale

Contracts shall be deposited into an escrow account mainfained by the Borrower with the

Lender, and shall be credited by the Borrower to the purchase prices for such Jots,

intervals, intetests or units at the eventual closings thereof, Should any one or mare Sale
Contracts submitted to the Lender be terminated at any time during the texm of the Loan,

with the result. that the aggregate lot, interval, interest or wnit sales prices for the

remaining lots, intervals, Interests or units under contract, upon closing and payment to

the Lender of the release pricés requlrcd herein, shall not exceed the amount necessary to

pay off and discharge the Loan in full, then and in such event the Lender shall have the

, : . : right to require the Bomower and/or the Guarautor to pay or submit to the Lender cash or

( , " other accepiable liquid collateral necessary ta fully cover such resulting shoxtfall, Any
' - Sale Contracts with the Guarantor or any affiliates of the Borrower o the Guarantor shall
- be excluded from caloulations of such foregoing aggregate sales prices for such purposes,

" E. Borrower’s Equity. The Borrower shall submit to the Lender evidence that all
cash equity requued pursuant to the Loan Commitment has been or will be infected into

the Property at or prior to any request for any Advance for Dircct Costs.

F.  Closing Dishuigement, A closing statement which shall evidence the paymem by -
the Bomrower at Closing of all expenses of or connected with the asquisition of the B
Property (if applicable) and the closing of the Loan, including without imitation the full
loan commitment fees, all recording fees, documentary stamps, title Insurance premiums,
title examination fees, band and insurance premiums, swrveyers’ charges, appraisal fees,

inspection fees, "environmental assessments and analyses, soils reports, due dlllgence
expenses; and attorneys’ fees for the Lender’s and the Borrower’s attomeys, any other
applicable reasonable costs and expenses associated or connected with the closing of the
Loan, and any Indirect Costs for which reimbursement i§ sought from the Initial Advance,

_ ARTICLE FO
CONSTRUCTION PROVISIONS

Advances shall ‘o made by the Lender pursuant to the following provxsxons upon complianoe by-
the Borrower with the follovang procedutes and requitements:
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4.1  INITIAL ADVANCE, The Lender shall make an initial advance of Loan proceeds at
Closing of up to One Million Six Thousand Ome Hundred Nmety Eight and 72/100
(81,006,198.72) Dollars to or for the benefit of the Borower , in an exact amount to be
determined by the Lender, to enable the Borrower to purchase the Property and to pay closing
costs incurred in connection with the Loan and other Indirect Costs incurred by the Borrower
prior to Closing and approved by the Lender for disbutsement at Closing in accordance with the.
Budget, provided that the Borrower shall have fulfilled all Conditions Precedent as set forth jn

Artmle Thres hereof,

42  CONSTRUCTION COVENANTS AND REQUIREMENTS. The Boxfower covenants

and agrees to comply with the following provisions and tequirements dunng the construetion of
the Improvcments

A, Use Except for the Initial Advance, Advances hereunder shall be used in
accordance with the Budget for the sole purpose of paying the Direct Costs and Inditect
Costs approved by the Lender in accordance with the Budget and incurted in the -
construction of the Improvements on the Property pursuant to the Construction.
Documonts, which Construction Documents shall not be materially amended without the

prior written approval by the Lender

B.  Standards, The Borrower shall cause all consteuction of the Improvements to be

performed diligently, continnously and strictly in accordance with all applicable

Governmental Requirements, including without Hmitation, the Americans with

Disabilities Act, building codes, zoning ordinances and environmental regulations, and in
_ accordance with all requiréments set forth i the Constmctlon Documents and (as .
. applicable) the Leases or the Sale Contrams . :

C.  Assurance of Completion. Within ten (10) days followmg written notification {¢
the Bortower from the Lender, the Borrower shall deposit with the Lender collected funds
which, in the Lender's reasonable judgment, shall be’siufficient, when added to any
wndishursed portion of the Loan, to assure completion of construction of the
Improvements and payment in full of all Comstruction Costs, in accordance with the
Plans, as modified by suy Change Orders approved by Lender in accordance with Section
4.2] of this Agreement. All funds deposited with the Lender shall be dlsbursed by the -
Lender in accordance with the terms of this Agreement,

D. Insm'ctio The Lender and the Inspecting Agent shall have the right, at any time
during the construction of the fmprovements, to enter upon and inspect the Property and
the construction of the Jmprovements thereon, The Lender shall have the tipght to require
that all work and materials materially failing to confonn to the Construction Documents,
or any applicable Governmental Requirement, or any Leases, or any Sale Coutracts in the
reasozzble judgment of the Lender or the Inspecting-Agent, be comrected or replaced so as
- to fully-and completely conform thereto. Neither the existence nor the exercise of the
inspection and approvsl rights contained herin shall fmpose upon the Lender or the
Inspecting Agent any duty or obligation to grant such approval nor shall the same impose
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upon the Lender any liability to the Borrower or any other party whatsoever, it being
acknowledged that such rights, the exercise thereof, and the employment of the luspecting
Agent are for the sole benefit of the Lender, and that the Lender and the Inspecting A gent
make no representations and assume no obligations or liabilities {o the Borrower or aqy
other party with respect o the quality of construction of the Improvemems or the absence
of defects therefrom.

E. Matedals, All materials incorporated in the construction of the Improvements

shatl be free and clear of any lien or security interest as of (a) the time of delivery thereof

to the Property, ot'(b) upon disbursement of the Advance from which the cost of such

materials are to be funded. The Bomower shall, upon xequest of the Lender, produce such
conltracts, receipts, or othey proof.of 1he foregoing.

B,  Comections, The Borower shall notnfy the Lender in writing of any material
departure from the Plans and shall, without demand from ihe Lender, comect any

structural defects in the Improvements ‘or materfal deperfures from .any of the =

Construction Documents, any Lease tequirements, any Sale Contract tequirements, or any
applicable Governmental Requirements promptly following discovety of the same. The

“dishursement of any Advance by the Lender shall not constitute a waiver of the Lender’s

right to require strct compliance with the foregoing .covenant, whether or not such
defects or departures from the Plans shall have theretofore been discovered or called to

the attention of the Lendet.

G.  Acts of the Lender The Borrower hereby agrees, with respect, to all Advzmccs;
that the Lender shall not be deemed the agent or trustee for the Borrower and will not be
held accountable in any fashion for any Advance made i in good faith,

"H.  Subcontractors nd Supplierg The Borrower shall not execute any materlal
. coitract other than the Construction Documents or otherwise become a party to any

arrangement for the performance or rendering of labor, services or work, or the supplying
or funishing of materials in the construction of the liuprovements, except as shall be first
disclosed to and approved by the Lender and only with pcrsons or entitiss thereaftex
approved by the Lender in its reasonable discretion,

L Q@g@_@:@g@. The Borrewer shall deliver to the Lender an original and one
counterpart of all proposed material change orders to or affecfing the Construction
Documents or the construction of the Improvements prior to the execution or approval of
any such change order by the Borrower, together with the writlen approval of the
applicable tenaut (if required under the lerms of a Lease), No material change order shall
become effective until i has been approved i writing by the Lender, Notwithstanding the
foregoing, change orders not exceeding Ten Thousand and no/100.($10,000,00) Dollars
per smg]e oxder or Fifty Thousand and no/100 ($59,000.00) Dollars in the aggregate shall
not requue the Lender s approval.
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J, Consultants, The Lender shall have the right to select and retain additional
outside professional consultants, in addition to the Inspecting Agent, at the sole
reasonable cost and expense of the Bomower if the Lender determines that the
employment of such consuliants is necessary or desirable to investigaie any actual or
potential concems relating to the design and/or the construction of the Improvements.

K, “Copies of Coniracts. The Borrower shall cause the Contractor to deliver to the
Lender, prompily upon request, coples of all contracts, subcontracts, purchase orders and
jnvoices pertaining to the work to be performed or materials to be installed pursuant to
-~ the Construction Confract and the Plans, and copies of sny contracts, bills of sale,
statements, receipted vonchers ot agreements under which the Borrower holds or claims
title to any materials, fixtures or other articles incorporated or to he incorporated into the

Improvements.

CONDITIONS PRECEDENT TO:ADVANCES., The obligation of the Lender to

dxsburse any Advance hereunder is subject to the comphance by the Borrower with the following
requirements at the ime of each such advance:

A.  Represeritations and Wanranties, All representations and wemanties of the
Obligors contained in this Agreement and all Loan Documents shall rémain true and
correct in all material Tespacts, .

B.  Other Conditions.” All Conditions Precedent se forth in Article Three of this
Agreement shall have been and shall remain fulfilled in all material respects, . -

. G ‘Performance, The Borrower shall have fully performed all dutics and obligations
required ta be performed hereunder as of or priox to the date of such requested Advange,

D.  Construction Documents and Comstruetion Bonds. The Lender shall have received
3 ’

and reviewed the Comstruction Contract; the Architect's Contract, the Engineer’s
Contract, the Plans, and the Coxstruction Bonds for any portion of the Improvements for
which an Advanes is sought, with the same 1o have been approved, fo the extent that
approvals ace required, by all applicable Govesninental Authorities, by all ténants of
Leases whose approvals are required thereunder, and by all affected beneficiaries of.any .
applicable private restrictive covenants, as the case may be, and shall be in oomphance'
with all applicable Governmenta! Requirerments, lncludmg without limitation ‘the -
A Amencans with Disabilities Act, and with all requirements of all applicable Leases,

E. Common in Place. The construction of the Improvements in place as of the -
date of the requested Advance shall have been made substantially in gccordance with alf -
applicable Leases or all applieable Sale Contracts (as the cese may be), the Construction
Contraet, the Plans, as modified by any change orders approved by the Lendex, and (1f '
applicable) any tenants whose approval is required pursuant to any Leases. All prior
Advances shall have been used solely for the purposes permitted under this Agreement.
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F.  NoDefdults. The Borrower shall not be in breach or default in the performanée or

- observance of any other terms and provisions of this Agreement or of any other Loan

Document, or any applicablé Lease, and there shall have been no materfal adverse change

. in the flnancial condition of the Bomower or the Guarantor subsequent to the day of

execution of this Agreement, except as shall have been reported in wrltmg to the Lender
and approved or waived in writing by the I,ender.

G.  Damage. The Improvements jn place shall not have been materjally damaged or
injured by fire or other casua]ty or condemned or threatened by condemnation; or if so .
damaged or condemned, provisions in compliance with any applicable Leases or Sale .
Contracts (as the case may be) aud otherwise satisfactory 1o the Lender shall have been’
agreed upon'in writing and doly executed by the Borrower, the Contractor, the Architect,
the Engineer, the applicable temani(s), and the Lender for repair or restoration thereof in

accordance with this Agreement and the Mortgage, -

H.  Payment of Construc!ion Costs, The Borrower shall have paid all outs;anding.
suns then due and owing for Direct Costs and approved Indirect Costs, if any, Incurred in
the constrction of the Improvements, except for such Costs as will be pald froin the
proceeds of the Advance requested by the BormWer

1, No_Modifications, No changes, mochﬁcatnons. supplemcnts, alterations or
amendments 10 or of the Plans or the Construction Contract shall have been made in any
material respect without the prior wiitten approval of any applicable tenanf(s), the
Architect and/or !he Englager, the Contractor, and the Lender

1. Comnhance with Advance Procedures. The Bomower shall fully comply as to
each Advance with all Procedures for Advances set forth hemmgﬁq. .

. 44 PROCEDURES FOR AIVANCES. The following procedures and sequirements shall be -
followed and adhered to in connection with all requests for, apprOVaIs of, and disbursements of

Advances hereunder:

A Fr@uency Following the Initial Advance hereunder, the Borrower sha!] be
entitled to request Advances no more frequently than monthly, :

B.  Requests For Advances. The Borrower shall request Advances by submitting to
the Lender, at least five (5) business days i advance of the date upon which the Borrower
requests that the Advance be disbursed, duplicate copics of a “Draw Request”, with one
‘copy to be submiitied to the Lender and one copy to the Inspecting Agent, Each “Draw -
Request” shall consist of a standard AIA Form Request for progress payment, AIA
documents G702 and G703, duly executed and cextified by or on behalf of the Borrower,
. The copy of the Draw Request submitted to the Lender shall further be accompamcd by,
the written cextificate of the Borrower, the Axchitect and/or the Engineer, in form and
content satisfactoty to the Lender, certifying as of the date of the Draw Request that the
Borrower is in full compliance with all terns and conditions of this Agreement and the
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applicable Lease(s) and containing an estimate by the Borrower of the remaining costs of
completing the construction of the Improvements following disbursement of the
requested Advancé, together with copies of invoites and such other supporting details and
documentation with respect to any of the foregoing as the Lender shall require from time

totime. )

C,  Inspection Report. Upon receipt of a Draw Requcs(, and ptlor to the date of the . .
requested Advance, the Inspecting Agent shall review the Draw Request and shall
physically inspect the progress of conistruction of the Improvements 1o date and, at the
option of the Inspecting Agent, all construction records with respect lhereto.mamtained
by the Borrower, the Confracior, the Architect and/or the Engineer,” whereupon the
Inspecting Agent shall deliver to the Lender its written xeport that the Draw Request s
acceptable or unacceptable, in which lafter event the Inspecting Agent shall specify the .
defects in the Draw Request and any specific items with respect thereto which it
recommends to be d:sallowed or devalued. , ,

D. Foundanon Survey. At such time as the foundations of any building to be
constructed on the Property have been completed, the Borrower shall flirnish to the
Lender, with the Draw Request for the next Advance immediately following the
conipletion of such foundation, 2 current foundation survey of the Preperty which shall
fully comply with all survey requirements set forth herein with respect to the

Improvements then in place on the Froperty, -

E. -Amount of Advanges. Following its receipt of each Draw Request and Ingpection
‘Report complying with the foregoing. requirements, the Lender shall determine the:
amount of each Advance upon the basis of the actual costs of the construction of the
Irnprovements to date less amounts prewously advanced, subject fo any matters set forth
in the Inspection Report and any limitations which the Lender may reasonably determine
1o exist pursuant to subsection (G} hetelnafter, from which amount as is determined by
the Lendet shall be deducted such retainage as shall be set forth heremafter.

F.  Retainage. The Lender shall Wﬁhhold from the approvcd amount of any Advance
any fees due to the Inspecting Agent, together with 4 retainage in the amount, at the
Lender’s gption, of either (i) the amount set forth in the Construction Contract, or (if) ten
(10%) percent of the amount of the appraved Advance, All inspection fecs shall be
disbursed by the Lender and all retainage withheld by the Lender shall be pledged as
additional collateral for the Loan and held until the time of disburscment of the Final

Advanee as set forth hereinafter.

G. nghts of Lenider, Notmﬁ\standmg any other prowsxons hereaf, the Lender shall
not be obligated to make any Advance in the event that the Lender or the Inspecting
Agent determines that there erc any uncomreeted structural defects in any of the
Improvements or any material departures from the terms of the Plans; or any uncorrected
violations of any apphcablc Governmental Requirements or any applicable Lease(s); or
that there are insofficfent undisbursed finds remaining under the Loan to complete the
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Improvements in accordanice -with the Plans aud/or the Budget; or that any interest
payments due under the Note shall not be paid fully current. No waiver by the Lender of
any Condition Precedent, Construction Requuement, Procedure for Advance,
Representation, Warranty or Covenant herein in connection with any Advance hereunder .
shall be construed as 2 waiver of the Lender’s right to require sirict compliance with the -
same or any other Condition Precedcnt Constriction Requirement, Procedure for |
Advance, Reptesentation, Warranty or’ Covenant in connection with any subsequent '

" Advance hereunder,

H.  Method of Disbursement. Upon compliance with all of the foregoing Procedures
for Advances, the Lender will cause the amount of the approved Advance to be remitted
on oy prior to the date for which such Advance was requested, to the Borrower, unless any
Event of Default has ocentred and is then contimiing, in which event the Lender shall
have the absolute right at its sole discretion to remit such Advance through the Title
Insurer, direetly fo the Bowewer, directly to the Contraclor, fo any subcositractors,
- materialmen or Iaborexs directly, or jointly to the Borrower and any combination of any of

- the foregoing parties.

4.5 FINAL ADVANCE The obligation of the Lender to meke the final Advance (including
disbursement of retainages previously held back by the Lender) shall be subject to compliance by
the Borrower with the following addxtional requirements, in addxtlon to those hereinabove set

forth;

A.  Final Dmaw Reauest, The Borrower's final Draw quucst shall be submitted to
the Lender atJ¢ast ten (10) business days prior ta the requested disbursement date of the
Final Advance, and shall be accompanied by the following additional items,

B.  Botower’s Certificate. The Borrower shall provide its written cettificate, in form

- and content gatisfactory to the Lender, certifying 1o the completion of construction of

- such Tmprovements in accordance with the Plans, all applicable Govemmental
Requirements, and all applicable Leases or Sale Contracts,

C. Compleﬁon Affidavits. ‘The Borrower shall provide swom affidavits of the
Borrower and the Contractor stating that alf Advances bave bsen used by the Contractor

solely to pay for labor and s¢pvices performed and rendered, or materials supplied or
furnished in contieotion with, the construciion of the Improvetments; that the Construction
Costs have been paid in full or, upon funding of the final Advance wiil be paid in full;
and that all canstruction of the Improvements has been completed in accordance with the

" Construetion Contract, the Plans, all applicable Leases or Sale Conh‘act's and all

applicable Governmental Requirements.

D. Centificate of Substantial Completion, . The Borrower shall fumish to the Lender a
Certificate of Substantial Completion, ATA Document G704, executed by the Borrowcr, :
the Confractor, and the Architect and/or the Engmeer.
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E.  Lien Waivets, The Borrower shall dehvcr 10 the Lender complete and final
notarized mechanie’s lien waivers from the Contractor, and any subcontractors or -
materialmen reasonably requxmd by the Lender or the Title Insurer, i in form and coutent
acceptable to the Lerlder and the ‘I‘xile Insurer

B Compl@nce with Governmental Reauxrements. The Boxrower shall deliver to the
- Lender certified coples of any cextificates of approval, acceptance or complance required
or teasomably determined to be necessary by tho- Lender or by any applicable
Goverpmental Aulhonty for the use and occupancy of the Property.

‘G,  Final Ingpection Report, The Borrower shall dcliver to the Lender the final
written certificate of the Inspecting Agent in form and content reasonably satisfactory to
the Lender, stafing that all work to be perfotmed pursuant to the Construction Contract -
with respeet fo such Improvements has been fully completed substantially in compliance

theiewith and with the Plans..

H.  As-Built Swrvey. The Borxower shall dclxi/cr to the Lender a final current as-built
survey of such Improvements, complying wﬂh all other swrvey requxrcmenls sef forth

hetgin and in any applicable Leases,

1. Compliance with Lease Requitements. s. If applicable, the Bomrawer shall deliver to
the Lender copies of any certificates, estoppel certificates, rent commencement date

agreenents, or other evidences of the approval, mcceptance or compliance of the
Improvements so constructed or by the applicable tenant(s) in accordance with .the

applicable Lease(s),

L. Coz;gpliance withr Sale Reguirements. If ap‘plicable, the Borrower shall deliver to

the Lender copies of any cettificates, estoppel certificates, acoeptances, ot other evidences
of the approval, acceptance or compliance of the Irprovements so constructed or by the
_ applicable purchaser(s) | in accordance ‘with the applicable Sale Contract(s).

K, . Permanent Fire and Casuzlty Insurance. The Borrower shall provide to the I.x:nd ex
full replacement value fire and extended coverage insurdnce policy or pohcies man .
dmount of nat less than the full disbursed principal amount of the Loan, in an amount .
reasonably acceptable to the Lendes, with paid receipts fof all premiums thexefor, Wwritten
through insurance companies and agents acceptable to the Lender, identifying the Lender
. as the mortgages o Loss Payee, and conforming to all Insurance Requirements set forth

" hereinafier,

L. -Estoppel Centificates. If applicable, the Borrower shall delivex an Estoppel
Certificate from each tenant in form and content contemplated in the applicable Lease or -
otherwise satlsfactory (o Lender which shall confirm such tenant's acceptance of its
Ieaschold premises, the fulfillient or waiver by such tenant of all conditions or
conditions precedent to its acceptance of occupancy pursuant to the texms of such Lease,
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ihe comiﬁued validity of its Lesse, the absence of any defanlts thefeunder, and such other -
mattess as the Lender shall reasonably specify. : ’

M.  Confirmation of Lease Term Agreements. If applicable, the Borrower shall

deliver duplicate originals of the instriments executed by each applicable tenant and the
Borrower confirming the Rent Commencement Dates (or similarly denominated dates as
defined or detefmined in the applicable Leases) and other dates set forth thetein, in form
and content contemplated in the applicable Leases or otherwise satisfactory to tho Lender,

.- ARTICLE FIVE

REPRESENTATIONS AND WARRANTIES -

In order to induce the Lender to enter into and exceute this Agreement and to make the Loan o
the Borrower, the Borrower and the Guasantor make the following representations and warantics
to the Lendex, each of which shall survive the execution of this Agresment and remain I fill
foree and effect until complete payment and discharge of the Obligations;

5.1 EXISTENCE. The Bomower is duly organized, validly existing and in good standing
under the laws of the state of its organization, duly qualified (if applicable) to transact business in
the State of South Carolina, with full powerand authority to enter into the Loan, to execute and -
_deliver the Loan Documents and to perform in accordance with the terms thereof, '

'5.2 - AUTHORITY, The Bomower has full power and authority to purchase and own the
Property and to exeoute, deliver and perform the Borower’s Obligations under the Loan
Documents, The Borrowet has taken all appropriate action to awthorize the execution and
delivery of this Agreement and the Loan Documents hy all necessary persons on behalf of the
Bomrower, The execution, delivery and performance by the Borrower of the Loan Decuments
does not and will not require the consent of any other parties or any Governmental Avthorities
not previously obtained and delivered to the Lender (except as to such future performance, if any,
contemplated heretnder as ‘may require -subsequent apptovals of consents of applicable
Governmental Authorities), nor will the same contravene the governing documents of the
Borrawer, or any applicable Governmental Requirements presently in effect, nor will the same
result in any breach of or constitute a default under any agréement or instrument to which the
Borrower is a party or by which the Property is affected.

53  LEGALLY ENFORCEABLE AGREEMENT. This Agreement and each of the Loan
Documents are duly and properly exeented aid deliveted by the Obligors for value received and
© constitute the valid Obligations of the Obligors, legally binding upon and enforceable against the
Obligors in accordance with their respective terms, not subject to any defense based upon usuxy,
capacity of the Obligots ot to the best of the Obligors” knowledge, other defense, except as may
he subsequently limited by bankruptey, insolvency, reorganization, moratorium and other similar
laws affecting the enforcement of creditors’ rights generally. o

54 DOCUMENTATION, The Obligors, as applicable, have delivered to the Lender all
documents, financial statemenis, certificatey, licenses, pemnmits, authorizations, consents,
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exemptions, approvals, and contracts required to be submitted to the Lender hersunder or
requited by say applicable Governmental Authority, all of which are material conditions
precedent fo the finding of the Loan by the Lender and all of which are, to the best of the
Obligors’ knowledge, true, acourate and complete in all material respects as of the date hereof,

55  FINANCIAL, STATEMENTS. All financial statements herctofore furnished to the
- Lender are contplete and correct i all material respeets and fajrly present the financial condition
of the Obligors as of the dates thereof and the results of theix operations for the petiods covered
by such statements, All such financial statements have been prepared in accordance with
generally accepted accounting principles consistently applied and no material adverse change has

occurred in the financial condition or operations of the Obligors reflected therein since ihe dates

thereof.,

56  LITIGATION, No actions, suits or proceedings ar¢ pending or, to the best of the

Obligors® knowledge, threatened before any Court, Governmental Authority o arbitrator ()

involving the validity, priority or enforceability of this Agreement, the Note, the Mortgage, any
- Loan Documents, any Construction Documents, any Leases, any Sale Contraots, or the
. Borrower’s title fo and the Lender’s Mortgage upon the Property, or (b) against or affecting any
Obligor which may, in any one case or in the aggregate, materjally adversely affect the financial
conditions, affairs, properties or business operations of the Obligors or the ability of the Obligors
to perform any of the Obligations, whether singly or in the aggregate.

57 NODEFAULTS, ‘To the best of the Obligors’ knowledge, the Obligors ate not presently
in default under any of 1he terms or conditions of this Agreement, the Note, the Mortgage, any of
the Loan Documents, any Construction Documents, any Leéises, any Sale Contracts, or any order,
mJunGtmD, judgment, award, or decree of any applicable judicial or Governtmental Authority; or,
in any material respeot, any other morigage, lease, bank loan, credit agreement or other
instrument to which the Obligors, or any of them, are a party or by which the Dbhgors, or any of

them, may be bound or affected

58 OPERATIONS., The exccution, delivery and perfonnance of the Oblxgauons by the

: Obhgors do not and Will not violate or contravene any provisions of any instrument creating or
cevvarning tha aneratinne nf any of fha nhlmm‘q nnd will not ragnlt v a hreach af or mmcnh'n‘n a




exemptions, approvals, and coniracts rcqufrcd to be submitted to the Lender hereunder or
required by any applicable Governmental Authority, all of which ate material' conditions

-precedent to the funding of the Loan by the Lender and all of which are, to the best of the

" Obligors' knowledge, true, accurate and complete in all material respects as of the date hereof, .

a

55  FINANCIAL STATEMENTS. All financial statements heretofore furnished to the
Lender are complete and correct in all matexial tespects and fairly present the finaucial condition
of the Obligors as of the dates thereof and the results of their operations for the periods covered
by such statements, All such financial statements have been prepared in accordance. with
generally accepted accounting principles consistently applied and no material advetse change has
oscurred in the financial condition or operations of the Obligers reflected therein since the dates

thereof,

56  LITICATION, . No actions, suits or proceedings are pending or, to the best of the
Obligors’ knowledge, threatened before any Court, Governmental Authority or arbitrator (a)

involving the validity, priority or enforceability of this Agreement, the Note, the Mortgage, any

Loan Documents, any Construction Documents, any Leases, any Sale Contracts, or the.
Borrower’s tifle to and the Lender’s Mortgagc upon the Property, or (b) against or affecting any

Obligor which may, in any ong case or in the aggregate, materially adversely affect the fingncial

conditions, affairs, properties or business operations of the Obligoxs or the ability of the Obhgors

to pexform any of the Obligations, whether singly or in the aggregate.

5.7 NODEFAULTS. To the best of the Obhgors knowledge, the Obligors are not presently

in defanlt under any of the terms or conditions of this Agreement, the Note, the Mortgage, any of

the Loan Documents, any Construction Documents, any Leases, any Sale Conttacts, or any order,
injunction, judgiment, award, or decree of any applicable judicial or Governmental Authority; or,
in any metedal respeot, any other morigage, lease, bank Jloan, credlt agreement or other
instrument 10 which the Obligors, or any of the, are a party or by which the Obligors, or any of
them, may be bound or affected, :

5. 8 OPERATIONS. The execution, delivery”and performarice of the Obligations by the

Obligors do not and will not violate or contravene any provisions of any instrament crenting or
governing the operations of any of the Obligors, and will not result in » breach of or constitute a
default under any other mortgage, bank loan, credit agreement or other fnstrument 1o which any
Oblgor is a party or by which any Obligor ‘may be bound or affected, ,

59  DISCLOSURE. To the best of the Obligots’ knowledge, no représentation ot warranty of
the Obligors contained in this Agreement, any othier Loan Documents, any Construction
Documnents, any Leases, ox any Salg Contracts, and xio statement, contained in any cextificats, -
schedule, list, financial statement or instrument now or hereafter to be furnished to the Lender by
or ofi behalf of the Obligors contains ot w:ll contain any untrue statement ot omission of any

material fact,

510 SOLVENCY. There is not pending or, to the best of the Obligors* knowledge, (hreatened
by or against any of the Obligors, nor is there contemplated any pefition in bankruptey, oxder for
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reliof (whether voluntary, involuntary or by operation of law), any assignment for the benefii of
credjtors, any petition seeking reorganization or arrangement wnder the bankrupley laws of the
United States of America or any state thereof; any liquidation of all or the greater portion of the
property of any of the Obligors or any other action brought under the aforesaid bankruptey laws
or other similar laws invalving any of the Obligors,

511 COMPLIANCE WITH GOVERNMENTAL REQUIREMENTS. To the best of its

knowledge, the Borrower is in full material compliance with all applicable Govermmetital
Requirements pertaining to the Bomower, the Property, the Leases, the Sale Contracts, the
Construction Dacuments, and the construction of the Improvements.

5.2 COMPLIANCE WITH LEASES, To the best of its knowledge, the Borrower Js fn full
meterial compliance with all terms end provisions of the Lenses, if applicable, as of the date

hereof,

513 COMPLIANCE WITH SALE CONTRACTS, To the best of ils knowledgs, the
Borrower is in full matexial compliance with all terms and provisions of the Sale Contracts, if

applicable, as of the date hereof.

5.14  UTILITIES. All public utlity service, including without liritation water, power, sanitary
sewer, storm sewer and drainage, gas, telephone, and cable television which may be necessary for
the construction and operation of the Improvements for their intended purpose are available to
. the boundaries of the Propetty o (if not.currently available) will be extended to the boundatles of
the Property, are or will be unencumbeted, are or will be located in a publicly dedicated and
accepted right-of-way, and are or will be in sufficlent size, quantity, capacity and presswe to
accommodate all intended construction, uses and opetations af the Propexty, '

5.18° INGRESS AND EGRESS. All streets and roads necessaty for ingress and egress o the
Property and for the full use and operation of the Improvements for their intended purposes have

been completed and dedicated for public use and aceepted for majntenance by the appropriate
Gavernmental Authoxitles, except 2s to such private means of ingress and egress for which
recorded permanent easements exist and which have been approved in writing by the Lender

herewith, |

3.16 TAXES, The Obligors have filed all federal, state and other: tax retums required to be

filed and has fully paid all taxes required under such retums, No Obligors have received any

" nofice from the Tnternal Revenue Service or any other Governmenta) Authority asserting fhat any
additional assessments or taxes are or may be due, ' .

5.17 ENVIRONMENTAL MATTERS, To the best of the Qbligors’ knowledgs, (2) the Property
is free from Hazardous Materals in violation of any Govemnmental Requirement and does not
constitute an environmental hazard of any type under any applicable Governmental Requirement;
(b) thete has been no production, disposal, storage, release, discharge, spill, leak, dumping, or
emission on the Properfy of any Hazardous Materials or any activity thereon which could have
produced Hazardous Materials or toxic effects on umans, flora, or fauna; (c) there ave no surface
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impoundments, lagoons, waste piles, land fills, injection wells, underground storage areas, or
other manmade facilities thereat which have contained or accommodated Hazardous Materials;
(d) neither the Borrower nor any third parties have developed, discharged, buried, released or
otherwise placed Hazardous Materials on the Property, including the soll, surface water or
ground water thereof; () there are no buried, partially buried, above ground or other tanks,
storage vessels, drums or containers located on the Property; (1) thero is no evidence of the:
release, discharge, leaking, dumping, emission, or seepage, by accident or otherwise, of
Hazardous Materials onto or into the Property; (g) there has been no treatment, storage, disposal,
discharge or other type of release of Hazardous Matérials onto property adjacent to ot near to the
Praperty which may constitute a risk of contamination of the Property or of surfaco or ground
water flowing to or-through the Property; and (h) the proposed opetations on the Property,
including construclion of the Improvements thereon and materials to be generated therewith, do
not and will not generate Hazardous Materials. The-Bomrower has conducted or comtissioned a
complete environmental assessment of the Property as aforesaid to determine the presence of any
Hazardons Materjals thereat; and, to the best of the Boxrower’s knowledge, no other inspections,
audits, or inyestigations have been commissioned or conducted with respect thereto by any prior
owner, third party or Govemmental Authority. The Borrower has received no warning, notice of
violation, administrative complaint, judicial complaint or other formal or informal nofice with
xespect to any Hazardous Materlals on the Property and is not aware of any cusrent or previous
owner thereof receiving any such notices or complainis from any Governmental Authority with
respect thereto, All environmental pemmits and licenses required pursuant to any applicable
Govemtnental Requixements with respect to the Property and the conditions thereon have been
obtained and are currently valid, or would not notmally be requited at this time and may be
obtajned in the ordinary coutse of ‘business, including without Iimitation licenses and permits -

with respect to storage, treatment, and disposal of all waste products, To the best of the ..

Bonower®s knowledge, the construction and operation of the Improvements will not violate any
applicable Governmental Requirements for environmental protection, including without
limitation. the. Federal Clean Air Act, the Federal Clean Water Act, the. Federal Resource
Conservation and Recovery Acl, the Comprehensive Envitonmental Response, Compensation
and Liability Act, the National Envirdnmental Policy Act, and any other Federal, state or looal

statute of like tenor and effect. :

5.8 THEPLANS. The Plans are satisfactory to the Borrower and have been approved, to the
oxtent that approvals are required, by all applicable Governmental Authorities, by all tendnts of
applicable Leases, and by all affected beneficiaries of any applicable properly recorded and
indexed private resttictive covenants, as the case may be, and ate in compliance with all
applicable Governmental Requirements, ' including without limitation the Amercans with

Disabilities Act.

519 CERTAIN LEGAL MAT’I“ERS. No Obligor has been convicted of any federa), state or
lacal felony crimes whatsoever, nor has any Obligor been subject fo any civil judgment or any

regulatory order or finding involving fiaud, securlties violations or other matfexs relating to
finencial responsibility or business integtity, or besn the subject of ary bankrupicy, insolvency,
receivexship, assignment for benefit of creditors or similar progéedings. :
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520 ASSET OWNERSHIP, Fach Obligor has good and markelable title 1o all of the

" properties and assets reflected on its financlel statementy submitfed to the Lender In connection

with the Loan, and all such properties and assets are fiee and clear of any deeds of trust,
mortgages liens, security interests, pledges and ofher encumbrances except as otherwise

reflected in said finaneial statements.

ARTICLE SIX
COVENANTS

The Boxrower hereby covenants with the Lender for the duration of the Loan as follows:

6.1  INSPECTIONS. Upon reasonable advance notice, the Borrower shall permit the Yender,
the Inspecting Agent, and any other persons designated by the Lender 10 enter uponand inspect
the Property during nomal business hovrs, and all materials to be used in the constraction of the
Jmprovements, and to examine the Plans and ail related plans and shop ‘dtawings which may be
maintained al the Property, and to discuss the progress of construction or any of the foregoing
with the Contractor, the Architect, the Engineer, any tenants of Leases, any purchasers purswant
to Sale Contracts, and the Borrower. The Borrower shall make available for audit, inspection and

-copying all property, equipment, books, contracts, records, leases, rent rolls and other papers and

Information telated to the Borrower, the Leases, the Sale Contracts, the Construction- Documents,
the construction or the operation of the Improvements, or the Property. The Borrower agrees to

- comply with all reasonable requitements and recommendations of the Lender with respect to any

matters revealed by any of the foregeing inspestions.

62  COMPLIANCE- WITH GOVERNMENTAL REOUIREMENTS The Borrower sha!l
cause the construction and operation of the Improvements to comply with all applicable

* Governmental Requirements, including without limitation the Americans with Disabilities Act,

and thh all recorded restrictive covenants and easemnents affecting the Property, -

63 - COMPLIANCE WITH LEASE REQUIREMENTS. The Borrower shall at all times
perform in accordance with and cause the construction and operation of the Fmprovements to
comply with all applicable reqwremcnts contained in the Leases.

64 COMPLIANCE WIT H SALE CONTRACT REQUIREMENTS, The Borrower shall at

all times perform In accordance with and cause the construction and operation of the

. Improvements to comply with all applioable requirements comtained in the Sale Contrasts,

6.5 TAXES AND ASSESSMENTS, The Borrower shall promptly pay and’ dxscharge or

- cause the tenants under the Leases to pay and discharge in accordance ‘with the terms of the

Leases (or contest, provided the Borrower ox the tenants, as the case may be, shall comply with -
‘the applicable provisions of the Mortgage) all taxes, assessments and other charges and levies
imposed upon the Property or upon the Borrower or upon any of the income or other property of
the Borrower, as well as all claims of any kmd which, if unpaid, might become'a Jxen or charge

upon or against the Property,
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6.6 COSTS AND EXPENSES. The Borrower shall promptly pay when duc all reasonable

charges, fees and expenses required to satisfy the terms and conditions of this Agreement,
including without fimitation all taxes end recording expenses, all remsonable legal fees and
expenses of the Lender’s and the Botrower’s legal counsel, all fees and expenses of the
Inspecting Agent, and all othet costs and expenses of any nature incusred pursuant to the terms of

this Agreement. '

6.7 FURTHER ASSURANCES. The Barrower shall exeonte and deliver, or cause to be ,
exeouted and delivered, to the Lender such further documents, instruments, certificates,
assuranoes and other itemns, and shalt do all such additional and further acts and deeds which the

- Lendet shall deem reasotiably necessary or desirable to comply with the texms and conditions of,

or to effectuat the intent of, this Agreement or to preserve or protect the collateral or security for
any of the Obligations, '

68  BOOKS AND RECORDS, The Borrower shall keop and maintain full and aceunate

+ accounts and records with respeot to the construction and operation of the Improvements, in
. accordance with generally accepted accounting principles consistently applied. :

69  INDEMNITY. The Obligors shall jindermify, defend and hold harmless the Lender fiom
and against all thixd-party liens, clairts, demands, actions, causés of action, assess