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Brian Talkington, Appellant.
PETITION FOR REHEARING

Counsel for Appellant Brian Talkington is in receipt of this Court’s Order filed
January 29, 2016 (received by counsel on February 1, 2016).
" Pursuant to Rules 219 and 221, SCACR, Appellant respectfully requests a

rehearing or in the alternative, a rehearing en banc. If the Court is inclined to grant the

relief requested, such action by the Court will have the effect of dismissing or finally
deciding Appellant’s appeal pursuant to Rule 240(i), SCACR. '
Based on the above, Appellant would submit the following:

1. The Court should grant this matter a rehearing or in the alternative, a rehearing en
banc because, as comprehended by Rule 219, SCACR, this proceeding involves a
question of exceptional importance.

- 2. Appellant respectfully suggests that the Court was unaware of, overlooked, or

misapprehended the following four issues:
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a. The scope of the within appeal covers more than a single, underlying ordef;

b. The State has taken further, improper actions during the pendency of the
within appeal; | '

c. The State’s action prior to the within appeal warrant intervention by this
Court; and

d. Dismissal of the within appeal without a rehearing will result in irreparable
harm to Apbellant and have a chilling effect on any similarly situated
individuals.

3. Further grouﬁds are set forth in an attached memorandum with citation of
authorities in support.of this Petition, as required by Rule 240(@)(2), SCACR.

4. Therefore, Appellant requests that this matter should be granted a rehearing en
banc, or in the alternative, a rehearing. In the alternative, this Court should issue a
Writ of Prohibition and/or Mandamus, preventing thé State from prosecuting the
Appellant. '
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Court of General Sessions
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Brian Talkington, Appellant.

MEMORANDUM WITH CITATION OF AUTHORITIES
IN SUPPORT OF APPELLANT’S PETITION FOR REHEARING

PursuantA to Rule 240(c)(2), SCACR, Appellant would submit the following

Memorandum with citation of authorities in support of his Petition for Rehearing:
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MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING

1. The Court should grant this matter a rehearing or in the alternative, a rehearing en
banc because, as comprehended by Rule 219, SCACR, this proceeding involves a
question of exceptional importance.

2.. The stated reason this Court indicated it dismissed this appeal is that “the
underlying order is not immediately appealable”. See Order filed January 29, 2016.!
Appellant respectfully suggests that the Court was unaware of, overlooked, or

- misapprehended the following four issues:

a. Scope. This matter is not limited simply to one, underlying Order denying
a double jeopardy claim. Rather, it in{/olves 4mu1ﬁple underlying Orders and
a systematic usurpation of Appellant’s constitutionally guaranteed due
process rights from the inception of this case in 2011, caused by the State’s
fundamental misunderstanding and/or misapplication of proper legal
process and procedure. The tortured history of this entire proceeding
requires this Court’s intervention, if only to prevent further harm to
Appellant.

b. Improper Prosecution(s) During this Appeal. At the time the within appeal

was filed, there were two cases” pending, simultaneously, in both Richland
County General Sessions Court and Richland County Magistrate’s Court.>

On January 8, 2016, and even before this Court ever issued a decision on

Apﬁelfant’s appeal, the State notified Appellant through counsel that both
docketed matters (CDVHAN and CDV, First Offense) were going to be

1 Enclosure 1.
22015-GS-40-01723 charging CDVHAN and 2013A4010601092 charging CDV, First Offense.

3 This was the case even though each of these docketed actions stems from the exact same nucleus
of operative facts which took place in July, 2011; and the State indicated both to Appellant’s counsel
in writing and to the lower Court (at the hearing of Appellant’s Motion to Dismiss, To Quash, For
Injunctive Relief, For a Writ of Prohibition, or For a Writ of Mandamus) that the most recent CDV,
First Offense charge would be dismissed after Appellant was served and arrested for CDVHAN:
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called for trial on February 8, 2016 and on January 27, 2016, respectively.*
Thus, Appellant was forced to prepare for two separate trials, on two
separate charges, in two separate courts, in less than a two week period

(despite the separate charges in each matter stemmed from the exact same

" nucleus of operative facts). To complicate matters further, the State

provided approximately 48 hours’ notice to Appellant’s counsel that it
would not be proceeding with either trial, and that it was dismissing the
Magistrate’s Court case on January 27, 2016. The underlying charge of
CDV, First Offense is now dismissed and gone forever. This Court should
reconsider Appellant’s appeal to determine if what the State has done,
especially while this cése was on appeal, necessitates interventioﬁ from this
Court preventing further loss of Appellant’s due process rights.

Improper Prosecutions Prior to this Appeal. Despite the State representing

no less than seven (and possibly eight) times to various judges that this case
is not a CDVHAN, the State is now attempting to pursue a CDVHAN

charge in violation of, inter alia, Appellant’s due process rights. Appellant

- is concerned that the threat of increased punishment through “upgraded

charges” is based on, or at least has the potential for vindictiveness or such
other retaliatory motivation by the State, as warned of and discussed in
Blackledge v. Perry, 417 U.8.21.° |
i. On July 11, 2011, Appellant was arrested and charged with CDV,
Second Offense (Warrant 1902097). In obtaining this warrant, the -
State did not indicate to the judge that this matter was a
CDVHAN (#1). Talkington consistently and correctly érgued» that
there was no predicate CDV, First Offense conviction such that the
CDV, Second Offense charge was improper.

ii. The State allowed the matter to proceed to a preliminary hearing, -

4 Enclosure 2.

5 Enclosure 3.



iil.

iv.

V.

where the State again represented to the preliminary hearing
judge that the mattei' was not a CDVHAN (#2). Subsequent to the
preliminary hearing the State conceded that there was no predicate
first offense conviction and that the proper charge should ha\}e been
CDV_, First Offense. However, rather than following proper

procedure, the State unilaterally “remanded” the case in clear

" violation of law, the directives of Court Administration, and the

directives of the Supreme Court.

The métter was set for trial in Magistrate’s Court on February 26,2013
under the improper charging document. Appellant appeared pursuant
to a Summons warning that failure to appear would result in a
conviction in his absence. The State appeared proclaiming its intent to
proceed with a trial and, again the State did not indicate to the judge
that this matter was a CDVHAN (#3). This matter was subsequently
dismissed over the State’s objection. & 7

In November 2013, the State indicated it had dismissed Warrant
1902097, CDV Second Offense.? Further, the State indicated that a
“new warrant” charging CDV, First Offense (alleging the exact same
facts/incident giving rise to the initial charge) was obtained. Again,
the State did not indicate to the judge that this matter was a
CDVHAN (#4).

The “new” case.was set for a pre-trial hearing in Magistrate’s Court

¢ Appellant argues that jeopardy attached prior to the dismissal. The State disagrees. The State’s
actions have made it impossible to determine that fact.

7 After dismissal, the State repeatedly represented, verbally and in writing, that: it had engaged in
(ex parte) communications with a Circuit Court Judge and that the case was being remanded to
Magistrate’s Court (implying that this matter was not a CDVHAN); the State was appealing the.
dismissal of the case; and that the State had sought and/or was seeking an Attorney General’s

8 Appellant unaware of any hearing regarding the disposal of this matter.
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Vi.

vii.

on July 24,2014. At that time, the State did not indicafe to the judge
that this matter was a CDVHAN (#5). Appellant argued that he was

being subjected to Double Jeopardy and/or other constitutional

violations, including violation of fundamental due process. That judge

ordered that the matter was to be referred back to the judge who
proceeded over the February 26, 2013 matter.

On September 10, 2014, another pre-trial hearing was set, ostensibly
to be heard by the judge who proceeded over the February 26, 2013
matter. However, instead of the matter being set before him, it was set
before yet another judge. At that time, the State did not indicate to
the judge that this matter was a CDVHAN (#6). That judge ruled

“-that the relief sought by Appellant could not be granted. From that
ruling, Appellant appealed to the Circuit Court.

The matter was then heard by the late Circuit Court Judge Kinard on
March 6, 2015. At that time, the State did not indicate to the judge
that this matter was a CDVHAN (#7).‘J udge Kinard determined that
the matter should be remanded specifically to the judge who
proceeded over the February 26, 2013 matter for the limited purpose
of attempting to reconstruct the record. Otherwise, the Circuit Court

retained jurisdiction. -

Only after the Circuit Court directed relief in favor of Appellant

did the State, for the first time, have Appellant indicted for CDVHAN.

The “upgraded charge” of CDVHAN appears to have been retaliatory in

nature, levied as a penalty for Appellant’s exercising his right to appeal. The

result is that this case has dragged on and Appellant has been arrested, re-

arrested, and arrested a third time between 2011 and 2015 because the State

refuses to follow proper, legal procedure. Appellant is seeking relief from

this Court not only from denial of a double jeopardy claim, but also from

the extensive and pervasive denial of fundamental fairness and due process

the State has exhibited over the last half-decade.
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d. Chilling Effect. This matter is ripe for decision now. Because Appellant is’

an Active Duty Servicemember, the harm done allowing the State to go
forward and possibly secure a conviction will be iﬁevocable. Dismissal of
this Appeal at this juncture and without a rehearing will have a chilling -
effect, to wit: it will allow the State to,’in essence, prosecute Appellant both
concurrently and successively in various Courts of varying jurisdictional
authority for multiple, separately charged crimes (all arising out of the exact
same nucleus of operative facts), only to dispose of the charges and re-
charge them again, or “upgrade” them in an attempt to gain an improper,
collateral advantage.’ The Court needs to hear this appeal and determine

whether this type of conduct by the State should be sanctioned. The issues °

" herein are important to the administration of justice, and certainly to

Appellant.

3. Altemnatively, this Court should issue a Writ of Prohibition and/or Mandamus,

preventing the State from further prosecution of Appellant.

CONCLUSION

Appellant requests that this matter should be granted a rehearing en barnc, or in the

alternative, a rehearing. In the alternative, this Court should issue a Writ of Prohibition

and/or Mandamus, preventing the State from prosecuting the Appellarit.

February 11, 2016

[SIGNATURE ON FOLLOWING PAGE]

% See Enclosure 3.
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The South Carolina Court of Appeals

The State, Respondent,
V.
~ Brian Taikington, Appellant.

Appellate Case No. 2015-002331

ORDER

After careful consideration, this appeal is dismissed because the underlying order
is not immediately appealable. See State v. Miller, 289 S.C. 426, 426-27, 346
S.E.2d 705, 705-06 (1986) ("In South Carolina, a criminal defendant may not
appeal until sentence has been imposed. Consistent with this rule, an order denying
a double jeopardy claim is not immediately appealable." (citations omitted)).! The
remittitur will be sent as required by Rule 221(b), SCACR.

Mo Cerne

FOR THE COURT/

Columbia, South Carolina |

cc:
Neal Douglas Truslow, Esquire
Hans William Pauling, Esquire
Joseph Yechiel Shenkar, Esquire
Alan McCrory Wilson, Esquire

! To the extent Appellant has requested this court to treat the notice of appeal as a
"petition to the appropriate Court for a writ of prohibition and/or mandamus," that
request is denied. '
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STATE OF SOUTH CAROLINA
COUNTY OF Richland

Neal Douglas Truslow

PO Box 1465 :
Columbia, SC 29202
SUMMARY COURT SUMMONS
STATE VS. Brian Darrell Talkington
TICKET #(S) - 2013A4010601092
OFFICER Unger, David
AGENCY Richland County Sheriff
CHARGE Criminal Domestic Violence - 1st offense(1 10703 9304)

Please be advised that the above referenced case is scheduled to be heard on
January 27, 2016 at 12:00 PM.

You are hereby summoned to appear in the Richland COUNTY Central Court,
1400 Huger Street, Columbia, SC, Courtroom 1-B on that date. Please notify any
witnesses you may have of this court date.

HEREIN FAIL NOT, ON PAIN OF FORFEITING THE LAWFUL PENALTY IN
SUCH CASES MADE AND PROVIDED.

\
f . _,"." E " = - e et h
a l/_,.(,-_ TR Tt S

Chief Magistra;ce

Richland COUNTY Central Court
P O Box 192

1400 Huger Street

Columbia, SC 29202

PHONE: (803) 576-2301

FAX: (803) 576-2304

January 8, 2016

CDV4



The State qf Soutﬁ Carolina

Dan Johnson SOLICITOR’S OFFICE Daniel R. Goldberg

Solicitor Fifth Judicial Circuit “Deputy Solicitor
_ 1701 Main Street ‘
Paulette Edwards Post Office Box 192 ‘ Brett Perry

Deputy Solicitor : Columbia, South Carolina 29201 Deputy Solicitor

Phone: (803) 576-1800
' : Fax: (803) 576-1718
January 8, 2016

Doug Truslow, Esquire
- Neal Truslow, Esquirer
Truslow & Truslow
Post Office Box 1465
Columbia, South Carolina 29202

RE:  State vs. Brian D. .T alkington
Indictment/Warrant Number(s): 2015GS4001 732

Dear Doug & Neal:

Please be advised that the case regarding the above-named defendant will be called to
trial the week(s) of Monday, February 8, 2016 and/or each week forward until the case is called
to trial, at 9:00 a.m. at the Richland County Judicial Center, 1701 Main Street, Columbia, South
Carolina. Please make sure your client is available for Court.

' Should the defendant fail to appear a bench warrant will be issued for his arrest and/or h1s
bond will be estreated and/or he will be tried in his/her absence.

Please contact me at a suitable time to arrange for a meetmg to ensure that you have ail
available discovery pertaining to your client’s case.

Sincerely,

%WWMM

Hans Pauling -
Assistant Solicitor

NS/aja
ce: - .Brain D. Talkington
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Document Délivery

Blackledge v. Perry

Supreme Court of the United States
February 19, 1974, Argued ; May 20, 1974, Decided
No. 72-1660 "

Reporter

417 LS. 213 94 S. Cr. 2098; 46 L. Ed. 2d 628: 1974 U.S. LEXIS 54

BLACKLEDGE. WARDEN, ET AL.v. PERRY

Prior History: CERTIORARI TO THE UNITED STATES

COURT OF APPEALS FOR THE FOURTH CIRCUIT.

Disposition: Affirmed.

Core Terms

sentence, guilty plea, - trial de novo, indictment,
vindictiveness, convicfed, misdemearior, assault, due process,
felony. Appeals, cases, double jeopardy, serious charge,
felony charge, retrial, consequences, collateral, Jeopardy,
requires, corpus, constitutional claim, criminal defendant,
increased sentence, statutory right, proceedings, two-tiered,
attacked, rights, constitutional violation

Case Summary

Procedural Posture

 Petitioner state appealed a judgment from the United States
. Court of Appeals for the Fourth Circuit, which granted

respondent individual's petition for.a writ of habeas corpus
and reversed his conviction on the grounds that petitioner
violated respondent’s U.S. Const. amend. XIV due process
rights by charging a more serious offense in respondent’s de
novo réirial pursuant to N.C_Gen. Stat. §§ 7A-290 and
13-177.1.

Overview

Respondent individual exercised his right under N.C. Gen.
Stat. §8 7A-290 und 15-177.1 to a de novo retrial of his
misdemeanor conviction. Petitioner slate charged a felony
offense for the-same conduet, and respondent was convicted
of that offense. Holding that the charging of a more serious
offense on the retrial threatened to unconstitutionally deter
a deféndant’s exercise of his right of appeal and that the
assertion of this due process right was not barred by a guilty

plea, the U.S. Supreme Cotnrt affirmed the issuance of the
‘writ. The Court held that petitioner’s 'asser(ed discretion to
charge a greater offense on retrial carried the same potential
for vindictiveness that tainted the prohibited imposition by
a judge of a sentence on a conviction after vetrial that was
greater than that imposed by that judge in the origitial trial.
Moreover, the Court held that the right impinged by the
threat of vindictiveness was the right not to be hatled into
court on the greater charge at all. This was distinguished
from other rights that a defendant was precluded from
pursuing, in a habeas proceeding after the entry of a plea of
guilty bioke “the chain of events” of the criminal process.

Quicome

The Court affirmed the issuance of a writ of habeas corpus,
because petitioner’s charging a greater offense for the same
conduct in respondent individual’s de novo retrial of lower
court conviction had the potential for vindictive abuse, and
could unconstitulionally deter defendants from pursuing
their appeal rights, and review by writ of habeas corpus of
such a violation of due process was not précluded by
respondent’s guilty plea. .

LexisNexis® Headnotes

Criminal Luw & Procedure > Trials > Defendant's Righls->
Right to Due Process

Criminal Law & Procedure > Sentencing > Imposition of
Sentence > Findings -

Criminal Law & Procedure > Sentencing > Vindictiveness

Governments > Legislation > Statutory Remedies & Rights

HNI Imposition of a penalty. upon a defendant for having
successfully pursued a statutory right of appeal or collateral
remedy is a violation of due process of law. Because
vindictiveness against a defendant for having successfully
attacked his first counviction' must play no part in the
sentence he receives after a new trial, an increased sentence -
may not be imposed upon retrial unless the sentencing judge
places cértain specified findings on the record.
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417 US. 21, #2194 S. Ct. 2098,

Criminal Law & Procedure > Trials > Defendant’s Rights >
Right to Due Process : ‘

Criminal Law & Procedure > Sentencing > Vindictivencss
HN2 The U.S. Const. amend XIV is not offended by all
possibilities of increased punishment upon retrial after

appeal, but oaly hy those that pose a realistic likelihoad of
"vindictiveness.”

Criminal Law & Procedure > Trials > Defendant’s Rights >
Right to Due Process

Criminal Law & Procedure > Sentencing > Vindictiveness

Criminal Law & Procedurs > Appeals > Right to Appeal >
General Overview

Criminal Law & Procedure > Appeals > Right to Appeal >
Defendants

Criminal Law- & Procedure >.... > Standards of Review > De
Novo Review > General Overview

Governments > Legislation > Statutory Remedies & Rights

HN3 Since the fear of vindictiveness may unconstitutionally
deter a defendant’s exercise of the- right to appeal or
collaterally attack his first conviction, due process requires,
that a defendant be freed of apprehension of such a
retaliatory motivation on the part of the sentencing judge. A
person convicted of an offense is entitled to pursve his
statatory right to a trial de nove, also without apprehension
that the state will retaliate by substituting a-more serious
charge for the original one, thus subjecting him to a
significantly increased potential period of incarceration.

Criminal Law & Procedure > Preliminary Proceedings > Enfry -

of Pleas > Gerieral Overview

Criminal Law & Procedure > ... > Entry of Pleas > Types of
Pleas > General Overview

Criminal Law & Procedure > ... > Entry of Pleas > Guilty

Pleas > General Overview

Criminu! Law & Procedure > ... > Entry of Pleas > Guilty
Pleas > Competency :

Criminal Law & Procedure > ... > Entry of Pleas > Guilty
Pleas > Knowing & Intelligent Requiresment

Criminal Law & Procedure > ... > Entry of Pleas > Guily
Pleas > Voluntariness

Criminal Law & Procedure > ... > Jurisdiction > Cognizable
Issues > General Overview :

HN4 The guilly plea is a break in the chain of events which
has preceded it in the criminal process. Accordingly, when
a criminal defendant enters a guilty plea, he may not

Page 2 of 10
#+2098; 40 L. Ed. 2d 628, **628

thereafter raise independent claims relaging to the deprivation
of constitational rights that oceurred prior to the entry of the
guilty plea. Rather, a person complaining of such antecedent
constitutional violations is limited in a federal habeas
carpus proceeding to attacks on the voluntary and intelfigent
nature of the guilty plea, through proof that the advice
received from counsel was not within the range of
competence demanded of attorneys in criminal cases.

Lawyers’ Edition Display

Summary

A North Carolina penitentiary inmate; having become
involved in an altercation with another inmate, was charged
in the District Court of Northumpton County with the
misdemeanor of assault with o deadly weapon, was
convicted, and was given a G-month seutence 10 be served
upon completion of his current prison term. On his filing
notice of appedl to the Norihampton County Superior Court,
in which he was entitled o a trial de novo, the prosecutor
obtained a grand jury indictment charging him with the
felony of assault with a deadly weapon with intent o kill
inflicting serious bodily injury. The inmate pleaded guilty
ard was sentenced to a 5-to-7-year term to be served
concurrently with his current identical sentence. On his
application for a writ of habeas corpus, the United States
District Court for the Basterni District of North Carolina
dismissed the petition for failure to exhaust availuble state
remedies. The United States Court of Appeals for the Fourth
Circuit reversed on the ground that resort to the state courts
would be futile. On remand, the District Court granted the
writ, and the Court of Appeals affirmed.

-On certiorari, the United States Supreme Court affirmed. In

an opinion by Stewart, J., expressing the views of seven
members of the court, it was held that (1) upon appeal from
amisdemeanor conviction, entitling the convicted defendant
to a trial de novo, the state denies due process by bringing

a felony charge against him for the same conduct, unless the
state shows that it was impossible to proceed on the felony
charge at the outset, and (2) the accused’s guilty plea to the
felony charge did not foreclose his post-conviction attack on
his conviction, since he thereby challenged the state’s right
to bring any felony charge against him.

Rehnquist, J., dissented on the grounds that (1) the bringing
of the felony charge did not violate the accused’s due
process rights, (2) the accused’s guilty plea waived the
objection to the bringing of the felony charge, and (3) in any
event, the defect could be cured by a remand for resentenciag
rather than an order completely annulling the conviction.
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417 U.S. 21, #21; 94 S. Ct. 2098,
Powell, 1., joined in that pait of Mr. Justice Rehnquist’s
dissenting opinion that the guilty plea waived the bringing

of the felony charge. -

Headnotes

LAW §493 > appeals — equal protection — > Headnote:
LEJHN{1A] [IA]LEI'HL’V[ IB] [lB]

The equal_protection clayse requires that once a state
establishes avenues of appelfate review, those avenues be
kept free of unreasoned distinctions that can only impede
open and equal access to the courts.

LAW §848 = increased _pc;mﬂly on retrial - > Hendnote:
LEdHN{2] [2]
The due process clause is not offended by all possibilities of

increascd punishment upon retrial after appeal, but only by
thoge that pose n realistic likelihood of vindictiveness.

LAW §848 > reconviction -- sentence -- > Headnote:

LEAHN{3] [3]

Since the fear of vindictiveness against & defendant for
having successfully attacked his first conviction may
unconstititionally deter a defendant’s exercise of the right
to appeal his first conviction, due process requires that a
defendant be freed of apprehension of such a retalistory
motivation on the part of the sentencing judge. -

LAW §848 > de novo trial — enhanced punishment -
> Headnote:

LEdHN[4] 4]

A person convicted of an offense is entitled to pursue his

statutory right to a triad de pove without apprebension that
the ‘state will retaliate. by substituting a more serious charge
for the original one, thus subjecting him to a signiticantly
increased potential ‘period of incarceration.

. LAW §848 > de novo trial —~ charges — > Headnote:
LEdHNJ{5] I3)
Upon appeal from a misdemennor conviction, entitling the

convicted defendant to a triaf de novo, the stale denies due
process of Taw by bringing a {elony charge against him for

) Page 3 of 10
“52008; 40 L. Bd. 2d 628, *+#628

the same conduct, unless the -state shows that it was
impossible to proceed on the felony ¢harge at the ouiset. .

CORPUS §36 > guilty plea -~ .impmper grand jury --
> Headnote:

LEJHN[6}] [6]

A state prisoner, pleading guilty with the advice of counsel,
may not later obtain release through federal habeas corpus
by proving only that the indictment through which he
pleaded was returned by an unconstitutionally selected
grand jury.

LAW §63 > guilty plea — watver - > Headnote:
LEGHN[7} [T]

When a criminal defendant enters a guilty plea, he may not
thereafter raise ind-ependém claims relating to the deprivation
of constitutional rights that occurred prior to the entry of the
guilty plea. :

LAW §63 > CQ.RPUS §47 > guilty plea - > Headnote:
LEJHN[S] (8]

A person complaining of the deprivation of his constitutional
rights -that oceurred prior to the entry of ‘his guilty plea is
limited in a federal habeas corpus proceeding to atlacks on
the voluniary “and intelligent nature of the guilty plea,
through proof that the advice received from counsel was not
within the range of competence demanded of attorneys in
criminal cases.

LAW §22 > double jeopardy — > Hendnote:
'LEAHN{9] 19]

The double jeopardy clanse differs from procedural
guaranlees in thal its practical result is to prevent a trial
from taking place at all rather thun to prescribe the procedural
rules that govern the conduct of a trial. '

LAW §63 > CORPUS 847 > guilty plea - > Heudnote:
LEdHN[_ 107 10}

An accused’s guilty plea to a felony charge in state court
does not foreclose him from attacking his conviction on the
plea, through a writ of federal habeas corpus, on the ground
that the state denied him due pracess by bringing the felony

~ htips Jladyance.lexis.comldéliverysecondaryw)vindow/?pdrﬁﬁd=100051 6&crid=0aad6326-34e4-41ff-952b-7a031871518f&ecom p=493ﬂ(&prid=753579é2—di8f—424. .. 310
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417 U.S. 21, =21; 94 S Ct. 2098,
charge agdinst him on a triaf de novo on his appeal from his
misdemeanor conviction in & Jower stiute court.

Syllabus

Respondent, & North Carolina prison. inmate, had an
altercation with another prisoner. and was charged with the
misdemeanor of assault-with a deadly weapon, of which he
was convicted in the State District Coust. While respondent’s
subsequent appeal was pending i the Supetior Court, where
he had the right to a trial de nova, the prosecutor. obtained
an indictment covering the same conduct for the felony
offense of assault with a dwdly weapon with intent to kill
and inflict serious bodily injury, to which respondent
pleaded guilty. Therealter, respondent applied for a writ of
habeas corpus in Federal District Court, claiming, mlen_aha,
that the felony indictment deprived him of due process. The
District Court granted the writ, and the Court of Appeals
affirmed. Held:

1. The indictment on the felony charge contravenéd the Due
Process Claise of the Fourteenth Amendment, since a

person convicted of a misdemeanor in North Carolina is
entitled to pursue his right under state law to a trial de novo
without apprehension that ‘the State will retaliate by
substituting & more serious charge for the original one and
thus subject him to a significantly increased potential period
of incarceration. Cf. Nordh Carolina v, Pearce, 39518, 711
Pp. 24-29.

2. Since North Carolina, having chosen originally to proceed
against respondent on the misdemeanor charge in the State
District Court, was precluded by the Due Process Clause
from even proseculing respondent for the more serious
charge in the Superior Court, respandent’s guilty plea to the
felony charge did not bar him from raising his constitutional
claim in-the federal habeas corpus proceeding. Tollett v.
Henderson, 411 U.S. 238, distinguished. Pp. 29-31.

Counsel: Richard N. League, Assistant Attorney General of
North Carolina,-argued the cause for petitioners. With him
on the brief was Robert Morgan, Attoraey General.

James E. Keenan, by appointment of the Court, 414 U.S.
1020, argued the cause.and filed a briel for respondent.

Judges: Stewart. 1., defivered the opinion of the Coint, i
which Burger, C. ., and Douglas, Brennan, White, Marshall,

Page 4 of 10

**2098; 40 L. Bd. 2d 628, ***67%

and Blackmun, 11, joined. Rehnguist, ., filed a dissenting
‘opinion. in Part I of which Powell, I., joined, post, p. 32.

Opinion by: STEWART

Opinion

[}22] [ewgar]  [¢92099] MR. JUSTICE STEWART
delivered the opinion of the Court.
While serving a term of imprisonment ina North Carolina
penitentiary, (he respondent Perry became involved in an
altercation with another inmate. A warrant issued, charging
Perry with the misdemeanor of assault with a deadly
weapon, N. C. Cen. Staf. § 14-33 (bi(1) (1969). Under
North Carolina Taw, the District Court Division of the
General Court of Justice has exclusive jurisdiction for the
trial of misdemesnors. N, C_Gen, Stat, § 7A-272. Following
1 trial without a jury in the District Coutt of Northampton
C_oumy, Perry [#2100] was convicied of this misdemeanor
and given a six-month sentence, to be served after completion
of the prison term he was then serving.

Perry then filed » notice of appeal to the Northampton
County Superior Court. Under North Carolina law, a person
convicted in the District Court has a right to a trial de nove
in the Superior Court. N. C. Gen. Star. 88 7A-290, 15-177.1.
The right to trial de novo is absolute, there being no need for
the appellant to allege error in the original proceeding.
When an appeal is taken, the statutory scheme provides that
the slate is wiped clean; the prior conviction is annutled, and
the prosecution and the dpfcnse begin anew in the Saperior
Court. !

[«23] After the filing of the notice of appeal, but prior to the

respondent’s appearance for trial de novo in the Superior
Court, the prosecutor obtained an indictment from a grand
jury, charging Peery with the felony of assault with a deadly
weapon with intent to Kill and inflict serious badily injury,
N. C. Cen. Stat, § 14-32 {a) (1969). The indictment covered
the same conduct for which Perry had been tried and
convicted in the District Court. Perry entered a plea of guilty
to the indictment in the Superior Court, and was sentenced
to a term of five to seven years in the penitentiary, to be
served concurrently with the identical [%%%632] prison
sentence he was then serving. 2 '

A number of months later, the respondent filed an application
for a writ of habeas corpus in the United States District

' See generally State v. Spencer. 276 N. C. 533, 173

3. E. 2d 765; State v. Sparrow, 276 N, €. 499. 173 8. E. 2d 897.

2 The respondent’s guilty plea was apparently premised on the expectation that any seatence he reccived in the Supcriar Court would
be served concurrently with the seiitence he was then serving. as contrasted with the consecutive sentence imposed in the District Cour.
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Court for the Eastern District of North Carolina. He claimed
that the indictment on the felony charge in the Superior

" Court consiituted double jeobardy and alsa deprived’him of
_dug process of law. In an unreported opinion, ihe Distriet.

Court dismissed the petition for failure to exhaust available
state remedies. The United States Court of Appeals for the
Fourth Circuit [%24] reversed, holding that resort o the
state courts would be futile, because the Supreme Court of
North Carolina had consistently rejected the constitutional
claims presented by Perry in his petition. 453 £2d 856, °

“The case was remanded to-the Distriet Court for further

proceedings.

On remand, the District Court granted the writ. It held that
the bringing of the felony charge after the filing of the
appeal violated Perry's ri;ms under [**2101] the Double
Jeopardy Clause of the Fifth Amendment, made applicable

to the States through the Fourteemh Amendment, Benton v.
Marvland. 395 U.S, 784. The District Court further held that
the respondent had not. by his guilty plea in the Superior
Court; waived his right to raise his constitutional claims in
the federal habeas corpus proceeding. The Court of Appeals
affirmed the judgment in a brief per cterican opinion. We
granted certiorari, 414 U.S. 908, to consider the seemingly
imporiant issues presented by this case.

I

LEdHN[1A] [1A]As ia the District Court, Perry directs two
independent constitutional attacks upon the conduet of the
[*25} State in haling him into court on the felony charge
after he took an appeal from the misdemeanor conviction.

Page 5 of 10

First, he contends that [+2633] the felony indictment in the

Superior Court placed lim in double jeopardy, since hie had'

already been convicted on the fesser included misdemeanor
charge in the District Court. Second, he urges that the
indictment on the felony charge constituted a penalty for his
exercising his statutory right to uppeal, and thu$ contravened
the Due Process Clause of the Fourteenth Amendment:. ' We

“find it necessary to reach only the lader claim.

"Perry's due process arguments are derived substantially

from Nerth Cerolivg v, Pearce, 395 US. 711, and its
progeny. In Pearce, the Court considered the constitutional
problems presented when, following a successful appeal
and reconviction, a criminal defendant was subjected to a
greater pusiishment than that imposed at the first trial. While
we concluded that such a harsher sentence was not absolutely

precluded by cither the Double Jeopardy or Due Process.

Clause, we emphasized that HNT “imposition of 2 penalty
upon the defendant for having successfully pursued a
statutory right of appeal or collateral remedy would be . . .
a violation of due process of law.” Ll at 724. Because
“vindictiveness against a defendant for having successfully
attacked bis first conviction must play 0o part in the
sentence he receives [26] after a iew trial,” id., at 725, we
held that an.increased sentence couid not be imposed upon
retrial unless the sentencing judge placed certain specified
findings on the record.

In Colten v Kentucky, 407 U5, 104, the Coust was called

upon to decide the applicability of the Pearce holding to
Kentucky's two-tiered system of criminal adjudication.

-Kentucky, like North Carolina, allows a misdemeanor

That expectation was fulfilled, but it turned out that the guilty plea resulied in increasing the respondent’s potential term of incarceration.
Under applicable North Carolina law, the five- to seven-year assault sentence did not commence until the date of the guilty plea, October
29, 1969. By that time, Perty, had already served some 17 months of the sentence he was serving at the time of the alleged assault. Thus,
the effect of the five- to seven-year concarrent sentence on the assault chargze was to iricrease his potential period of confinement by these
17 mounths, as opposed to-the six-month increase envisaged by the District Cour(’s consecutive sentence.

# The Court of Appeals further instructed the District Court 1o await the ruling of this Court in.Rice v, Nerth Caroling. 434 F2d 297
(CAD), cert. granted, 401-U.S, 1008. Rice involved a challung«v to the constitutionality of an enhanced penalty received after a criminal
defendant had sought a triaf de novo under North Carolina’s two-tiered misdemeanor adjudication system. This Court did not reach the
merits of this issue in Rice, instead vucatmg and remanding to the Court of Appeals for consideration as o whether the case had become
moot. 404 U.S. 244,

Subsequently; in Colten v, Kenticky, 407 1.8, 104, we dealt with the merits of this issue, #nd held that the imposition of an increased
senterice on trial de nove did not violate wither the Due Process or the Doubdle Jeppardy Clause. The District Court in the present case
had the benefit of the Celten decision before issuing its nplmon granting habeas corpus relief.

+ me[w] {1B]

This Court hae never held that the States are constitutionally required to csmbhsh avenues of appellate review of criminal convictions.

Nonetheless, “it is now fundamental that, once established, these avenues must be kepl free of unreasoned disiinctions that can only.

impedeopan and equal access to the courts.” Rinaldi v. Yeager, 384 U.S. 305, 310. See also Griffin v. Minois, 351 U.S. 12; Douglas
Y. La{tfamm. 172 11.8. 353; Lage v. Brown, 312 U.S. 477 Draper v. Washington, 372 U.S, 487; North Carolina v. Pearce, 395 U.S. 711,
T24-725; (,Izafj' LA St)!zd:camb::. 412 U5, 17. 24 n. 11,
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defendant convicted in an inferior trial court o seek a trial
de novo in a court of general jurisdiction. ® The appellant in
Colten claimed that the Constitution prevented the court of
general jurisdiction, after trial de. novo, from imposing a
sentence in excess of that imposed in the court of original
trial. This Court rejected the Pearce analogy. Emphasizing
that Pearce was directed at insuring the absence of
“vindictiveness” against a.criminal [##2102] defendant who
attacked his initiaf conviction on appeal, the Court found
such dangers greatly minimized on the facts presented in
Colten. In contrast to Pearée, the court that imposed the
increased sentence after retrial in Colfen was not the one
whose original judgment had prompied an appellate reversal;
thus, there was fiitle possib.flity that an increased sentence
on. trial de novo could have been-motivated by personal
vindictiveness on the part of the sentencing judge. Hence,
the Court thought the prophylactic rale of Pearce
unnecessary in the de [##%634] novo trial and sentencing
context of Colten.

The Pearce decision was again interpreted by this Court last
Term in Chaffin v. Stvacheombe, 412 U.S. 17, in the seiting
of Georgia’s system under which sentencing responsibility
is entrusted to the jury. Upon retrial following the reversal
of his original conviction, the [#27] deféndant in Chaffin
was reconvicted and sentenced to a greater term than had
been imposed by the initial jury. Concentrating again-on the
issue ol vindictiveness, the Court found no violation of the
Pearce rule. It was noted that the second jury was completely
unaware of the original sentence, and thus could hardly have
sought ‘to “punish” Chaffin for his successful appeal.
Moreover, the jury. unlike a judge who had been reversed on
appeal, vould hardly have a stake in the prior conviction or
any motivation to discourage criminal . defendants from
seeking appellate review. Hence, it was concluded that the
danger of vindictiveness under the circumstances of the case
was “de minimis,” id., at 26, and did not require adoption of
the constitutional rule set out in Pearce.

LEAHN{2] [2]The lesson that emerges from Pearce, Colten,
and Chaffin is that HN2 the Due Process- Clause is not

offended by all possibilities of increased punishment upon

retrial afler appeal, but only by those that pose a realistic
likelihood of “vindictiveness.” Unlike the circumstances
presented by those cases, however, in the situation here the
central figure is not the judge or the jury. but the prosecutor.

#2101; 40 L. Ed. 2d 628, ***633
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The question is whether the opportunities for vindiciiveness
in this sitnation are such as to impel the conclusién that due
pl‘oces§ of Taw requires a rule analogous to that of the
Pearce case. We conclude that the answer must he in the
affirmative. -

A prosecutor clearly has a considerable stake in disconraging
convicted misdgmeanants from appealing and thos obtaining
a trial de nove' in the Superior Court, since such an appeal
will clearly require increased expenditures of prosecutorial
resources before the defendant’s conviction becomes final,
and may @ven result in a formerly convicted defendant’s
going free. And, if the prosecutor has the means readily at -
hand to discourage such [#28] appeals — by “upping the
ante” through a felony indictment whenever a convicted
misdemeanant pursues his statutory appeHate remedy — the
State can insure that only the most hardy defendants will
brave the hazards of a de novo frial.

LEAAN3} 3] LEAHN{4] [4]There is, of course, no evidence
that the prosccutor in this case acted in bad faith or
maliciously in secking a felony indictmeént against Perry.
The rationale of our judgment in the Pearce case, however,
was not grounded upon the proposition that actual retaliatory
motivation must inevitably exist. Rather, we emphasized
that “ HN3 since the fear of such vindictiveness may
shconstitutionally deter & defendant’s exercise of the right
to appeal or collaterally attack his first conviction, due
process also requires that a defendant be freed of
apprehension of such a retaliatory motivation on the part of
the sentencing judge.” 395 LS., @ 725. We think it clear
that the same considerations apply here. A person convicted
of an offense is entitled to pursue his statutory right to a trial
e nove, without apprehension that the State will retaliate by
substituting a more serious charge for the original one,
{##2103] thus subjecting him to a significantly increased
potential [**%635] period of incarceration. ® Cf. United
States v. Jackson,_390 U.S. 570.

LEdHN{5] {5]Duc process of law requires that such a
potential for vindictiveness must not enter intd North
Carolina’s two-tiered appellate process. We hold, therefore,
that it was not constitutionally permissible for the Siate to
respond [#29] to Perry’s invocation of his statutory-right to

3 For a more exhaustive Tist of States employing similar (wo-ticred procedures, see Colten, supra, at 112.n. 4.

S Moreover, even putting to one side the poténtiality of increased incarcerstion, conviction of a “felony” ofien entails more serious
collaternl consequences than those incurred through a misdemeanor conviction. See generally Special Project, The Collateral
Consequences of a Criminal Conviction, 23 Vand. L. Rev, 929, 955-960; Note, Civil Disabililics of Felons, 53 Vi L. Rev. 403, 406-408.
Cf. Q'Bréion v. Skinner, 414 1.8, 324 (involving New York Jaw under which couvicted misdemeanants retain the right to vote).
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appeal by bringing a mort. serious charge against him prior
to the frial de nove, 7

i

The remaining question is whetber, because of his guilty

plea to the felony charge in the Superior Court, Perry is |

precluded from raising his constitutional claims in this
federal habeas corpus proceeding. In contending that such is
the case, petitioners rely chiefly on this Court’s decision lust
Term in Tollett v, Henderson, 411 11.8..238.

LEAHN{6] [6] LEAHN{T] (7] LEdHN/{8] [8]The precise
_ issue presented ‘in Tollett was “whether a state prisoner,
pleading guilty with the advice of counsel, may later obtain
release through federal habeas corpus by proving only that
the indiclmenl to which. he pleaded was returned by an
n 260. The

States, 397 U.S. 742. McMann ». Rldzam{vrm. 397 U.S. 739,
and Parker v, North Caroling. 397 U185, 790, the Court

* characterized HN4 the guilty plea'as “a break in the chdm of

evenis whlch has puceded itin thc Lr;mmdl procew " 411
crmmmi defcndam. c,nters H] gullly plea, "he may not
thereafter raise independent claims relati ng to the deprivation
of constitutional [¥30] rights that occurred prior 1o the entry

_of the guilty plea” Jbid. Rather, a person complaining of

such “antecedent constitutional violatiens,” id,,_at 266, is
limited in a federal habeas corpus proceéding to attacks on
the voluntary and intelligent nature of the guilty plea,

through proof that the advice received from counsel was not

*within the range of -competence demanded of attorneys in
criminal cases.” See McMann, supra, at 771.

While petitioners™ reliance upon the Tollent opinion is
understandable, there is a fundamental distinction between
this case and that one: Although the underlying [**%636]
claims' presented in Tolleit and the Brady trilogy were of

Page 7 of 10
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constitutional dimensions, none went to the very power of
the State to bring theé defendant into court fo answer the
charge brought against him. The defendants in McMann v.

Richardson, for example, could surely have beeni brought to

trial without the use of the allegedly [##2104] coerced
confessions, and even a tainted indictent of the sort
atleged in Tofletr could have been “cured” through 2 new
indictment by a properly sclected grand jury. In the case at
hand, by contrast, the nature of the undetlying constitutional
infirmity is mackedly different. Having chosen originally to
proceed on the misdemeanor charge in the District Court,
the State of North Carolina was, under the facts of this cise,
simply precluded by the Due Process Clause from calling
upon the respondent to answer to the more serious charge in
the Superior Court. Unlike the defendant in Tollett, Perry is
not complaining of “antecedent constitutional violations” or
of a "deprivation of constitutional rights that occurreéd prior
to the entry of the guilty plea.” 471 U.S.. at 266, 267. Rather,
the right that he asserts and that we today accept is the right
not to be haled into court at all upon the felony charge. The
very initiation of the proceedings against [%31) him in the
Superior Court thus operated to deny him due process of
law.

LEAHNT9] {9} LEAHN[T0] {10]Last Term in Robinson v
Neil, 409 1.5, 303, in explaining why the Double Jeopardy
Clause is distinctive, the Court noted that “ils practical
result is to prevent a triaf from taking place at all, rather than
to prescribe procedural rules that govern the. conduct of a
trial.” Jd., @t 509. While our judgment today is not hased
upon the Double Jeopardy Clause, we think that the quoted
language aptly describes the due process right upon which
our judgment i based. The “practical result” diclated by the
Due Process Clause in this case iz that Nortlk Carofina
simply could not permissibly require Perry to answer to the
felony charge. That being so. it follows that his guilty plea

-did not foreclose him from attacking his conviction in the

Superior Court proceadings through a federal writ of habeas
corpus. ¥

7 This would clearly be a different case if the State had shown that it was impossible to proceed on the more serious charge at the outse,
as in Diaz . Unidted States, 223 US 442 In that vase the defendant was originally tried and conviclted for assault and battery. Subsequent
to the original trial, the assault victim dicd, and the defendant was then tried and convicted for homicide. Obviousty, it would not have
been possible for the anthorities in Diag to have originally proceeded against the defendant on the more serious chargc, since the crime

of homicide was not complete until after the vietim’s death.

% Countrary to thc dissenting opinion, our decision today does not “assure that no penalty whatever will be imposed” on respondent. Pes,
at 39. While the Due Process Clause of the Fourteenth Amendiment bars trial of Perry on the felony assaull charges in the Superior
Court, North Carofina is wholly free to conduct a trinl de nove in the Superior Court on the original misdemeanor assault charge. Indeed,
this is precisely the course-that Perry has tovited, by filing an appeal from the original judgment of the District Court.

The dissenting opinion also seems to misconceive the nature of the due process right at stake here. IE this were a case involving simply
an increased sertence violative of the Pearce rule, a remand for resentencing would be in order, Qur bolding today, however, is not that

710
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[*32] Accbrdingly. the judgment of the Court of Appeals
for the Fourth Circuit is affirmed.

It is 50 ordered.

Dissent by: REHNQUIST

Dissent -

[%2637] MR, JUSTICE REHNQUIST; dissenting.

I would find it more difficult than the Court apparently does

" in Part T of its opinion to conclude that the very bringing of

more serious charges against respondent following his
request for a trial de nove violated due process as defined in
Noerth Cardling v, Pearce, 395 U.S. 711 (1969). Still more
importantly, I believe the Court’s conclusion that respondent
may assert the Cour’s newfound Pearce claim inv this

federal habeas action, despite his plea of guilty to the.

charges brought after his invocation of his statutory right to
a trial de #ovo, marks an unwarranted departure from the
principles we have recently enunciated in Tollett v. Hender-
son, 411 U.8. 258 (1973}, and the Brady trilogy, Brady v.
United States, 397 U.S. 742 (1970}, McMoun v, Richardson,
297 U.8. 739 (1970); and Parker v North Carolina, 397
U.S. 790 (1970).

[=o2105] 1

As the Court notes, in addition to his claim based on Pearce,
respondent contends that his felony indictment in the
Superior Court viotated his sights under the Donble Jeopardy
Clause of the Fifth Amendment, made applicable to the
States through (he Fourteenth Amendment, Benton v. Mary-
land. 395 U.5. 784 (18969). Presumuably because we have
carlier held that “the jeopardy incidént 10" a trial does “not
extend to an offense beyond [the trial court's] jurisdiction,”
Diaz v. United States, 223 U.S. 442, 449 {1912}, the Court
rests its decision inslead on the Fourreenth Amendment due
process doctrine of Pearce. In 5o doing, 1 think the Court too
readily equates the rale of the prosecutor, who is a natural
adversary of the defendant and who, we observed'in [#33]
Chaffin v. Stynchcombe, 412 U.S. 17, 27 n. 13 (1973}, “often
request]s] more than [he] can reasonably expect to get,”
with that of the sentencing judge in Pearce. [ also think the
Court passes too lightly over the reasoning of Colten v
Kentucky, 407 .S, 104 (1972), in which we held that
imposition of the prophylactic rule of Pearce was nol

“x2104; 40 L. Ed. 2d 628, #*+636
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necessary in Kentucky's iwo-tier system for de novo appeals
from justice court convictions, even though the judge at
retéial might impose 4 more severe sentence than had been
imposed by the justice court affer the original triaf.

The concurring opinion in Pearce, 393 US. 711, 726, 1ook
the position that the imposition of a penalty after retrial
which exceeded the penmalty imposed after the first trial
violated the guarantee against double jeopardy. But the
opinion of the Court, relying on cases such as United States

251 U8, 13 (1919), specifically rejected such an approach
to the case. The Court went on io hold “that neither the
double jeopardy provision nor the Equal Protection Clause
imposes an absclute bar to & more severe senlence upon
reconviction.” 395 _U.S, at 723. #6381 The Court
concluded by holding that due process “requires that
vindictiveness against a defendant for having successfully
nitacked his first conviction must play no part in the.
sentence he receives after a new trial. And since the fear of
such vindictiveness miay unconstitutionally dster a .
defendant’s exercise of the right to appeal or colfaterally
attack his first conviction, due process also requires that 2
defendant be freed of apprehension of such a retaliatory
motivition on the part of the sentencing judge.” Id, af 725.
To make cértain that those requirements of due process were
met, the Court laid down the rule that “whenever a judge
imposes o more severe sentence upon a defendant after

[¥34] a new trial, the reasons for his deing so must
affirmatively appear” {d.. at 726. Thus the avowed purpose
of the remedy fashioned'in Pearce was to prevent judicial
vindictiveness from resuliing in longer sentences afler a
retrial following successful appeal.

Since in theory if not in practice the second sentence in the
Pearce situation might be expected fo be the same as the
first unless influenced by vindictiveness or by infervening
conduct of the defendant, in theory at least the remedy

" niandated there reached no further than the identified

wrong. The same cannot be said here. For while indictment
on more serious charges after a successful appeal would
present a problein closely analogous to that in Pearce in this
respect, the bringing of more serious charges after a
defendant’s exercise of his absolate right to a trial de novo
in North Carolina’s two-tier system does.not. The prosecutor
here elected to proceed initially in the State District Court -
where felony charges could not be prosecuted, for reasons
‘which may well have been untelated to whether he believed

Perry was denied due process by the length of the sentence imposed by the Superior Court, but rather by the very institution of the felony
indictmient against him. While we réach-this conclusion in partial reliance, on the analogy of Pearce and its progeny, the due process
violsion here is not the samé as was involved in those cases, and cannot be remedied solely through  resentencing procedure in the

Superior Caurt. Cf. n. 6, supra.
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respondent was guilty of and could be convicted of the:
felony with which he P*2106] was later charegd. Both
proseculor and defendant stand to benefit from an initial
prosecution in the District Court, the prosecutor at least
from its less burdensome procedures and the defendant from
the opportunity for an initial acquittal and the limited
penalties. With the -countervailing reasons for proceeding
only on the misdemeanor charge in the District Court no
longer applicable once the defendant has invoked his
statntory right to a trial de nave, a prosccutor need not be
vindictive to seek to indict and convict a defendant of the
more serious of the two crimes of which he-believes him
guilty. Thus even if one accepls the Court’s equation of
prosecittorial vindictiveness wjth‘ Judicial viudicii\éeness,
here, unlike Pearce, the Court's remedy teaches far beyond
the wrong it identifies. '

[#35] Indeed, it is not a little puzzling that the Court’s
remedy is the same that would follow upon a conclusion
that the bringing of the new charges violated respondent’s
rights under the Dauble Jeopardy Clause. And the Court’s
conclusion that “the’ very initiation of the proceedings
against {respondent] in the Superior Court thus operated to
deny him due process of law” surely sounds in the language
of double jeopardy, however it may be dressed in due
process garh.

|

If the Court is correct in stating the conscquences of
upholding respondent’s constitutional claim here, and indeed
the State lacked the very power to bring him to trial,
[#+2639] 1believe this case is governed by cases culminating
in Tollett v Henderson. 11 U8, 258 (1973). In that case the
State no doubt lacked “power” to bring Henderson to trial
withput a valid grand jury indictment; yet that constitutional
disability was held by us-to be merged in the guilty plea. 1
do not see why a constitutional claim the consequences of
which make it the identical twin of double jeopardy may
not, like double jeopardy, be waived by the person for
whose benefit it is accorded. Kepnei v United States, 195
U.S. 100131 (1904); Harris v. United Siates, 237 F.24 274,
277 {CA8.1956); Kistner v, United States, 332 F2d 978, 980

{CAS 1964).

In Toliet ». Henderson, supra, we held that “just as the
guilty pleas in the Brady trilogy were found to foreclose
direct inquiry into the merits of claimed antecedent
constitutional violations there, . . . respondent’s guilty plea
here afike forecloses independent inquiry into the claim of
discrimination in the selection of the grand jury.” 411 U.S.,
gt 266. Surely the due process violation found by the Court
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today is no less “antecedent” than the constitutional
violations claimed to make the [*36] grand jury indiciment
invalid in Tolfet v. Henderson, the confession inadmissible
in McMarn, or the exercise of the. right-to a jury trial
impermissibly burdened in Brady and Parker. As the Court
notes, we reaffirmed in Tollett v..Henderson the principle of
the Brady trilogy that “a guilty plea represents a break in the
chain of events which has preceded it in the criminal
process.” 411 I3, ar 267. We went on to say there:

“When a criminal defendant bas solemnly admitted in open
court that he is in fact guilty of the offense with which he is
charged, he may not thereafter raise independent claims
relating to the deprivation: of constitutional .rights that
occurred prior fo the entry of the goilty plea. He may only
attack the voluatary and intelligent character of the guilty
plea by showing that the advice he received from counsel
was not within the standards set forth in McMann.” 1bid.

The assertion by the Court that this reasoning is somchow
inapplicable here because the claim goes “to the very power
of the State to bring the defendant into court to answer the
charge brouglt against him” is little other than a conclusion.
Any difference between the issue resolved the other way in
Toltert v. [#%2107] Henderson and the issue before us today
is at.most semantic. But the Court’s “1est” not only fails to
distinguish Hendersou; it also fails to provide any reasoned
basis on which to approach such questions as whéther a
speedy trial claim is merged in a guilty plea. 1 belicve the
Court’s depanure today from the principles of Henderson
and the cases preceding it must be recognized as a potentially
major breach in the wall of certainty surrounding guilty
pleas for which we have found constitutional sanction in
those cases.

There is no indication in this record that respondent’s guilty
plea was the result of an agreement with the prosecutor.
[*37} But the Court’s basis for distinguishing the Henderson
and Brady cases seems so insubstantial as to permit the
doctrine of this case to apply to guilty pleas which have
been obtained as a result of “plea bargains.” In that event
[==2640] it will be not merely the State which stands to
lose, but the accused defendant in fhe position of the
respondent as well. Since the great majority of criminal
cases are resolved by plea bargaining, defendants as a class
have at least as great an interest in the finality of veluntary
guilty pless as do prosecutors, If that finality may be swept
aside with the ease exhibited by the Court’s approach today,
prosecutors wiil have a reduced incentive to bargain, to the
detriment of the many defendants for whom plea bargaining
offers the only hope for ameliorating the conscquences to
them of a serious eriminal charge.
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But if as 1 believe, a proper analysis of respondent’s
constitetional claim produces at most a violation of the
standards laid down in North Caroling v. Pearce. supra, 1
agree with the Court, though not for the reasons it gives, that
respondent’s claim was not merged in his guilty plea.
Imposition of sentence in violation of Pearce is not an
“antecedent constitutional violation” since sentence is
customarify imposed after a plea of gnilty, and is u separate
legal event from the determination by the Court that the
defendant is in fact guilty of the offense with which he is
charged.

If respondent’s claim is properly. analyzed in terms of
Pearce, | would think that a result quite different from.that
mandated in the Court’s opinion would obtain. Pearce and
the decisions following it have made it clear that the wrong
lies in the increased sentence, nol in the judgment of
conviction, and that the remedy for a Pearce defect is a
remand for senlencing consistent with due [*38] process.
North Caroling v. Rice, 404 U.S_ 244, 247-248 (1921). In
Rice we concluded that the Court of Appeals had erred in
ruling that Pearce authorized the expunging of Rice's

“conviction after his trial de ngve in North Carolina:

"It could nat be clearer . . . that Pearce does not invalidate
the conviction that resulted from Rice's second tdal . . . .
Pearce, in short, requires only mscntchc,ing; the conviction
is not. ipso facto set aside and a new trial required. Even 'il_’
the higher sentence imposed after Rice's trial de novo was
vulnerable under Pearce, Rice was catitled neither to have
his conviction erased nor to avoid the collateral consequences

" flowing from that conviction and a proper sentence.” Ibid.

Since Rice had completely served his sentence, rither than
reaching the merits of Rice’s Pearce claim, we remanded
for a determination whether any collateral consequences
flowed from his service of the longer sentence imposed after
retrial, or whether the case was moot.

Here, while respondent faced the prospect of a more severe
sentence at the conclusion of his felony trial in the Superior
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Court of North Carolina, it was by no means self-evident

that this would be the result. The niakimum sentence which
he could receive on the misdemeanor count was one and
one-half years, but nothing in the record indicates thai the
Superior Court judge might not impose » lesser penalty than
that, or even grant probnﬁon. Nor is [*#2108} there any
indication in the habeas record, which contsins only a
fraginent of the state court proceedings, that the Superior
Court judge might not at thie conclusion of the trial and after
a verdict of guilty [¥**641] have before him for sentencing
purposes information which would support an augmented
sentence under Pearce. In fact, the habeas court found that
the sentence actually [*39] imposed was more severe than
that which could have been imposed under the misdemeanor
charge. But the remedy for that violation should be a
direction to the state court o resentence in accordance with
Pearce, rather than an order completely ﬂm}uﬂing the
conviction. Respondent was originally convicted of

- assaulting a fellow inmate with & deadly weapon, and later

pleaded guilty to a charge of assaulting the inmate with &
deadly weapon with intent to kill him. But in spite of both
a verdict of guilty on one charge and a plea of guilty to the
other, the Court’s decision may well, as a practical maiter,
assure that no penalty whatever will be imposed on him,

MR. JUSTICE POWELL joins in Part 1 of this opinion.
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