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II.

COUNTER-STATEMENT OF ISSUES ON APPEAL

Did the trial court properly conclude that Appellants waived their right to a
jury trial on their counterclaims in this foreclosure matter based on loan
documents containing a waiver of the right to a jury trial?

Have Appellants. raised legal, com,pulsory' counterclaims entitling them to a
jury trial on their counterclaims in this equitable foreclosure action?



COUNTER-STATEMENT OF THE CASE!

Collectively, Appellants havé nine loans in excess of $23 million with
Respondent PNC Bank, National Asséciation, succéssor to RBC Bank (USA)
(“Respondent”). (Complaints; R. 20-814.) The loans span more than a decade, with the
earliest origination in 2000, and were repeatedly modified over the yea;ré. (Id) Seven of
the nine loans were cross-defaulted and cross-collateralized through modifications
negotiated with Appellants’ counsel in January 2009. ». (Id.) After eight of the nine loans |
matured in 2010, all of the loans were cross-defaulted and cross-collateralized through a
Forbearance Agreement and related amendments negotiated with Appellants’ counsel in

July 2011. (Id) Appellants’ nine loans are described in more detail as follows:

(1) “Royal Beach Loan:” loan to D. Rice-Marko on May 19, 2000, in the
. original principal amount of $2,500,000, which was subsequently assumed
by Royal Beach Propertles LLC.

This loan was originally secured by a mortgage dated May 19, 2000, on
Lot 11 on Royal Beach Drive on Kiawah Island (“Kiawah Lot”).

This loan was renewed and/or modified on May 18, 2001, April 14, 2002,
May 11, 2004, May 19, 2005, March 23, 2006, April 17, 2007, July 18,
2007, August 26, 2008, January 26, 2009, January 26, 2010, February 19,
2010, and July 15, 2011.

This loan is guaranteed by D. Rice-Marko, E. Marko, and J. Marko.

(2).  “Brothers $1.1M Loan:” loan to The Brothers of NC, LLC, on August 7,
‘ 2001, in the original principal amount of $1,100,000.

. This loan was originally secured by a.mortgage dated August 7, 2001, on

Lot 24, Dunes Ocean Front Development in Horry County (“Horry.
County Lot™). :

! Appellants improperly include contested matter in their Statement of the Case in
“violation of Rule 208(b)(1)(C), SCACR. Appellants’ Statement of the Case contains
numerous factual inaccuracies and improper conclusions and matters. In accordance with
the Rules, Respondent sets forth its own Statement of the Case.
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©)

This loan was renewed and/or modified on July 18, 2002, August 11,
2003, August 9, 2004, August 22, 2005, August 30, 2006, August 28,
2007, August 26, 2008 July 29, 2009, January 29, 2010 and July 15,
2011.

‘Because The Brothers of NC, LLC, merged into The Brothers of SC, LLC,
* on August 3, 2004, subsequent renewals and/or modifications were made
“to The Brothers of SC, LLC.

- This loan is guaranteed by E. Marko and J. Marko.

“DRM Loan:” loan to D. Rice-Marko on January 13, 2005, in the original
principal amount of $5,000,000.

This loan was originally secured by a Commercial Pledge Agreement
dated January 13, 2005, granting a security interest in D. Rice-Marko’s
AG Edwards & Sons brokerage account- with -a value at the time of
approximately $5.6M. The brokerage account generally con51sted of

" Wachovia stock.

“This .loan was renewed and/or modified January 11, 2007, January 26,
- 2009, January 26, 2010, February 23, 2010, and July 15, 2011.

“Clarksville Loan:” loan to D. Rice-Marko on January 24, 2005, in the
original principal amount of $550,400, which was subsequently assumed
by USS Clarksville, LLC. ' ~

As set. forth in the next subsection, this loan was originally cross-.
collateralized with the ROA $1.763 Loan. : :

“This loan was renewed and/or modified on August 30, 2006, March 22,

2007, February. 25, 2008, January 26, 2009, January 26, 2010, February
23,2010, and July 15, 2011 .

Thls loan is guaranteed by D. Rice-Marko.

“ROA $1.763M Loan:” loan to ROA, LLC, on June 24, 2005 in the
original principal amount of $1,763,000.

This loan was originally cross-collateralized with the Clarksville Loan
above. The funds from these loans were used to purchase three parcels of
land in Park West in Mount Pleasant: Parcel 27-2 consisting of 12.011
acres (TMS No. 594-12-00-470); Parcel 27-3 consisting of 4.817 acres
(TMS No. 594-12-00-471); and Parcel 27-4 consisting of 7.68 acres (TMS
No. 594-12-00-472) (collectively, “Park West Property”). =
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(®)

Both loans were secured by a mortgage by D. Rice-Marko dated June 24,
2005, on Parcel 27-3 and by a mortgage on behalf of ROA, LLC, dated
June 24, 2005, on Parcels 27-4 and 27-2.

This loan was renewed and/or modified on August 30, 2006, February 26,
2007, March 22, 2007, February 25, 2008, January 26, 2009, January 26,
2010, February 24, 2010, and July 15, 2011..

This loan is guaranteed by D. Rice-Marko and Liberty Cottages Land,
LLC.

“Dorchester Loan:” loan to Evelyn D. Rice on November 18, 2005, in the
original principal amount of $2,350,000, which was subsequently assumed .
by GW Dorchester, LLC.

- This loan was originally secured by a mortgage dated November 18, 2005,

on approximately 2.5 acres of land leased to Goodwill in Dorchester
County (“Goodwill Property”).

This loan was renewed and/or modified on December 28, 2006, January -
16, 2008, February 26, 2008, July 27, 2009, January 22,2010, and July 15,

. '2011

: This loan'is guaranteed by D. Rice-Marko, E. Marko, and J. Marko.

“Liberty Cottages Loan:” loan to Liberty Cottages, LLC, on March 22,
2007, in the original principal amount of $2,500,000.

: The purpose of these funds was for the development of the Park West

Property, which previously secured the ROA $1.763M loan and the
Clarksville Loan as set forth above. This loan was or1g1nally secured by
new mortgages dated March 22, 2007, on the Park West Property executed
by both ROA and Clarksville. In other words, the ROA $1.763M Loan,

. the Clarksville Loan, and the Liberty Cottages Loan have all been Cross-

collateralized since their origination.

This loan was renewed and/or modified on February 25, 2008, January 26, . -
2009, January 26, 2010, February 23, 2010, and July 15, 2011.

- This loan is guaranteed by D. Rice-Marko, E. Marko, and J. Marko.

“ROA $3.92M Loan:” loan to ROA, LLC, on November 9 2007 in the

original pr1nc1pa1 amount of $3,920,000.

This loan was originally secured by a mortgage dated November 9, 2007,
on 438 King Street in Charleston (“King Street Property™).



This loan was renewed and/or modified July 15, 2011.
This loan is guaranteed by D. Rice-Marko.

&) “Brothers $4.9M Loan:” loan to The Brothers of SC, LLC, on October 11,
2007, in the original principal amount of $4,900,000.

This loan was originally secured by a mortgage dated October 11, 2007, of
property located at the intersection of West Evans Street and Cashua Drive
in Florence leased to BB&T and others (“Florence Property”).

This loan was renewed and/or modified on January 26 2009 January 21,
2010, and July 15, 2011.

Thls loan is guaranteed by E. Marko and J. Marko. -

(Complamts R. 20- 814)
Due to the decline in the value of Rice-Marko’s Wachovia stock throughout 2008,
-the4 DRM Loarr became under—qollateralized and did not meet’ the parties’ agreed-upon
loan-to-value ratio. (D. Rice-Marko Affidavit 9 6-12; R. 1650-52.) To remedy this
issue, in J anuary 2009, the parties, represented by their respectiye attorneys, entered intov
Joan rrr(JdiﬁcationS'whrch cross-collateralized six of the»nine lr);clns with the DRM Loan
(rhe. “J arllrary 2009 Modifications™): (a) the three loans on the Park West Property‘(which
- were élrearly 'icross—collat’ergliz'ed with one another), the ROA $1-.763.M Loan, Clarksville E
- Loan, and Liﬁerty Cottages Loan; (b), the Royal Beach}LoaAn on trre Kiawah Lot; (c) The
Brothers $4.9M Loan on the Florence Property; and (d) the ROA $3.92M Loém on the
: ng Street Property. " '(Cornplaints; R. 20-814; DRM Appellants’ Answers to Second Set' -
of Irlterrogatories 9 24; R. 1716-17; Brothers Appellants’ Answers to Second Set of
- Interrogatories 9§ 22; R. 1724-25.) As a result, seven of the nine loans were cross-

collateralized in January 2009. (Id.)



All but one of the seven loans modified in January 200{9 matured in December
2009, and these matured loans were’extended through March 2010 by modifications in
January 2010. . V(Respondent’s Memorandum in Support of its Motion to Strike
Appellants’ Jury Demand '& Refer Case to Master-in-Equity pp. 2-3; R..1213-14.) In
. February 2010, these»loans were again modified and extended through September 2010.
(Id.) l3y September 15, 2010, eight of the nine loans had matured.. Because they were
not paid in full upon maturity, these eight loans were in default.-

- Based on the default, the parties, again represented by thelr respective‘ attorneys,
engaged,in "negotiations. lasting at least ten months regarding‘ the resolution of the
,outstandlng debts. (DRM Appellants’ Answers to Second Set of lnterrogatorles 9 26; R.
1717-18; Brothers Appellants Answers to Second Set of lnterrogatorles 1 24, R 1725- "
26.) Ultimately, the parties executed a Forbearance Agreement on July 15, 2011.
: (Complaints; R 20-814.)”' In the Forbearance Agreement, the two loans which had not yet
been cross-collateralized were added to the seven loans that bad preViously been Cross-
: collaterahzed (1) The Brothers $1.1M Loan on the Horry County Lot; and (2) the
Dorchester Loan on the Goodwﬂl Property. (Id) Asa result all of the nine subject loans
were Cross- collaterahzed as of July 15, 2011. (Id.) In connection with the July 2011
‘Forbearance Agreement, Appellants executed Amended and Restated Notes for each of
the nine loans, extending ‘their maturity ‘dates and reafﬁrming their previous loan
Aobligations, along with l\/lortgage Modifications to etfectuate'the cross—collateralization
(collectively, the “Amendments”). (/d.) ’
| Throughout the parties’ relationship, Appellants ne/peatedly negotiated and signed

loan documents containing jury trial waivers, which waived their right to a jury trial in



any action or ‘proceeding arising from or related to the subject notes, mortgages, and
guareintees. (Respondent’s. Memorandum in Support of its Motion to Strike Appellants’
Jury' Demand & Refer Case to Master-in-Equity Ex. B; R. 1230-63.) Loan documents as
éarly as 2001 contai;led jury tfial waivers, much earlier than the. January 2009
Modiﬁcaﬁons and July 2011 Forbearance Agreement and Amendments.. (Id) The jury
trial waivers consistently appeared in loan documents in bold, underline,-and/or capital
letteting in a conspicuous‘manner. (Id) Over the years, Appellants waived their jury

trial rights in at least 84 loan documents. (1d)

The Forbe?aranc’ev Agreement at Section 4.8 required Appellants to provide their
financial - information, including financial statements. and tax returns, to Re;spondent.
(Forbearance Agreement § 4.8; CR. 77.) In June of 2012, Appellants refused to provide
this- financial information. (Affidavit of D. Rice-Marko § 27-30; R. 1655-56.)- PNC -
sﬁbsequenﬂybrdught‘ three separate ’foreclésure actions against Appellants on all of the
properties securing the nine loans: (1) a foreclosure of the Kiawah Lot, Park West .
Property, and- King Street P_ropérty in Charleston. County; (2) a foreclosure of t-ﬁe.
Goodwill Property in Dorcheslter County; and (3) a foreclosure. of the Florence Propertjf
in Florence County. (Complaints; R. 20-814; Order to Transfer and Consolidate filed
June, 11,2014; R. 5-6.) |

+ Appellants GW Dorchester, LLC, Tﬁe B.rothers of SC, LLC, E.. Marko, and J.
Marko (cqllectively, “Brotheré AppelIants”) and Appellants Liberty Cottages, LLC, USS
Clarksvilie, LLC, Liberty Cottages Land, LLC, ROA, LLC, Royal Beach Properties,
LLC, and D. Rice-Marko (collectively, “DRM Appellants”) each filed Amended

Answers and Counterclaims, asserting identical counterclaims in the three separate



actions for: (1) breach of the contracts between the parties, including but not limited to,
the Forbearance Agreement; (2) breach of the covenant of good faith and fair dealing

implied in the contracts between the parties, including but not limited to, the Forbearance

- Agreement; (3) breach of the purported duty of confidentiality; (4) civil conspiracy; (5)

‘negligence/gross negligence; and (6) negligent misrepresentation. (Amended Answers
and Counterclaims; R. 815-54.) The DRM Appellants asserted an additional
counterclaim for violation of South Carolina’s Unfair Trade Practices Act in each case.
' (DRM,Appellants’ Amended Answer and Counterclaim; R. 815-835.) The three actions.
were subsequently coﬁéolidated into the Charleston County civil action number 2013-CP-
10-2624. (Order to Transfer and Consolidate ﬁled June, 11, 2014; R. 5-6.)

Appellants’ counterclaims are all based on two sets of allegations. (Amended

Answers and Counterclaims; R. 815-54.) First, Appellants allége- PNC did not work with .-

them in good faith on' their January 2009 Modiﬁcafions and july 2011 Forbearance
Agreement and Amendments and, more specifically, should not have required thé C1OSS-
collateralization and cross-default provisions as part of those modifications. (Amended .
Answers and Counterclaims; R..815-54; Affidavit of D. Rice—Marko at 99 12-18. and §
23; R..1651-54.) Next, Appellants allege that after the July 2011 Forbearance Agreement
. and Amendments, PNC improperly disclosed their “confidential i'nformatio‘n” to - third-
- parties to Appellants’ détrime’nt. (Amended Answers and Counterclaims; R. 815-54;
Affidavit-of D. Rice-Marko at §129-30 and 37-39; R. 1655-56 and 1658-59.)

Appellants demanded a jury trial on their counterclaims. (Amended Answers and
Counterclaims; R. 815-54.) PNC filed a Motion to strike Appellaﬁts’ jury demand and

have this case referred to the Master-in-Equity for Charleston County. (Motion to Strike



Appellants’ Jury Demand & Refer Case to Master-in-Equity; R. 1209-11.) A hearing
was held. on this matter on April 9, 2015. (Transcript of Hearing; R. 1508-1631.) In an
order dated April 29, 2015, and filed May 6, 2015, the circuit court granted PNC’s

-motion to strike Appellant’s jury demand. (O'rder Denyiﬁg Respondent’s Motion for

Summary Judgment, Denying Respondent’s Motion to Refer Case to Master, and -

Granting Respondent’s Motion .to Strike Jury Demand at pp. 2-3; R. 14-15.) " Appellants.
filed a motion to alter or amend the circuit court’s fuling on the jury demand pursuant to
Rule 59(e) of the Southl..Carolina Rules of Civil Procedure on May 1, 2015. (Appellants’
Motion Pursuant to SCRCP 59(e); R. 1502-07.) On May 13, 2015, the circuit court filed

| its Amended Order granting PNC’s motion to strike Appellant’s jury demand (“Amended -
Order”). (Amended Order at p. 1; R. 16.)
Appellants filed their Notice of Appeal May 26, 2015, and their Initial Brief July .

©27,2015. This brief follows.



ARGUMENT?

I. The circuit court correctly found that Appellants waived their right to a jury
trial on their counterclaims by executing loan documents contalnmg valid,
enforceable jury trial waivers.

Appellants admit they e>/<ecuted numerous jury trial waivers and do not dispute
that their counterclaims fall within the scope of these waivers. Nevertheless, Appellants
_ argue that those waivers should not be enforced in this matter. Appellants’ Brief pp. 17- -
32. . Appellants argue that the only loan documents at issue are the documents which

"caused the loans to be cross-defaulted and cross-collateralized-—namely, the. January -

2009 Modifications and the July 2011 Forbearance Agreement and Amendments—and . .

that all of their other-jury trial waivers cannot be considered. Id. at 19 (“.(A)ll of the jury
trial waivers signed by Appellants are not at issue in this case. Over the course of the -
approximately fifteen year banking relationship between the parties, Appellants signed
documents that containéd jury trial waivers. HoWeVer,’ the agreements Respondent seeks.
to enforce through this foreclosure action are the modified, cross-collateralized, cross- .

defaulted agreements, the agreements Appellants contend were the result of Respondent’s

2 As in the Statement of the Case, Appellants improperly include contested matter in the
argument of their brief and spend a substantial portion of their brief discussing the merits
. of their counterclaims. Appellants’ Brief pp. 20-30. Appellants’ discussion contains
numerous factual inaccuracies, improper conclusions, and matters and issues which are
not before this Court. For example, Appellants assert they had “no choice” but to enter
the January 2009 Modifications to cure her default in the loan-to-value requirement on
-the DRM.Loan. Appellants’ Brief p. 5. Appellants ignore the fact that Mrs. Rice-Marko
had the option to pay down. the loan balance or allow that loan to remain in default
. without entering into the January 2009 Modifications and cross-collateralizing any
properties. Further, Appellants fail to mention that they were represented by counsel in
" connection with the January 2009 Modifications. (DRM Appellants’ Answers to Second
Set of Interrogatories 4 24, 26; R. 1716-18; Brothers’ Appellants’ Answers to Second
Set of Interrogatories § 225 24; R. 1724-26.) Because these issues are not germane to
this appeal, they are not specifically addressed any further herein. However, Respondent
in no way admits the contested facts set forth by Appellants or waives its right to refute
the merits of this case before the circuit court.

10



egregious misconduct. Those are the only agreements at issue ~‘and, as a result, the jury
trial waivers contained in those documents are the only jury trial waivers at issue.”).’
Appellants reason that their counterclaims attack the enforceability of the J anuary
2009 Modiﬁcatiens and the July 2011 Forbearance Agreement and Amendments, and if
they - ultimately 'succeed on these counterclaims, these agreements.- and all prior loan
agreements—and the  jury trial waivers contained therein—would be rescinded.*
Appellants’ Brief pp. 18-32. In other words, Appellants make the unsupported argument
that their obligations to repay their $23M+ loan obligations—along with their waivers of
the -rrght to a jury trial—=simply vanish if these two modifications are invalidated, rather

than restoring the status .quo of the parties’ loan relationship prior to these modifications.
<.The circuit court properly rejected Appellants’ argumerit and found their attempt -

to invalidate the “restructured” loan documents in this litigation was not determinative of
Appellants’ right to a jury trial on their e‘ounterclaims. (Amended Order-at pp. 3-4; R. -

18-19.) ' The circuit court reasoned that if the January 2009 Modifications and July 2011

F orbearanceAgreement and Amendments are enforceable, the jury trial waivers in these

2 Appellants” pleadings and Mrs. Rice-Marko’s Affidavit confirm "that.-their only
challenge is to the January 2009 Modifications and the July 2011 Forbearance Agreement
and Amendments. (Amended Answers and Counterclaims at § 23; R. 823-24 and 844-
45; D. Rice-Marko Affidavit ] 6-18 and 23; R. 1650-54.) - Arguments made by counsel
for the DRM Appellants at the hearing on PNC’s Motion to Strike Appellants’ Jury.
Demand & Refer Case to Master-in-Equity also confirm this limited challenge: “I wish
~we could go back I wish we could go back before the Forbearance Agreement. And I

- wish they would put us back before there was cross-collateralization, and before they
synced (ph) up all the maturities, and before they tied up all the equity in these properties, -
in the — in the set of modifications just prior to the Forbearance Agreement (Transcript
of Hearing at 15:10-17; R. 1522.) '

* As pleaded, the only counterclaims that challenge the enforceability of any loan
documents ‘are Appellants’.claims for breach of the covenant of good faith and fair
~ dealing and breach of the purported duty of conﬁdentlahty (Amended Answers and
Counterclaims; R. 815-854.)
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restructured loan documents would be valid. (Id.) Alternatively, the circuit court held
that should Appellants prevail at trial and these restructured loan documents are
rescinded, “the action would revert back to the langﬁage of the original notes; and
guarantees that contained valid jury trial waivers.” (Id.) The circuit court correctly héld
that. Appellants cannot avoid the jury trial waivers that they signed in loan documents .
well prior to-the January 2009 Modifications apd July 2011 Forbéarance.Agreement -and
Amendments of which they now complain. Aiopellants cannot invélidate the numerous
enforceable loan documents, loans, and their jury waivers. . - .
"A. . ~Appellants waived their right to a jufy trial in the Ja_m;ary 2009
Modifications and July 2011 Forbearance Agreement and
-, Amendments, and these waivers are valid and enforceable. :
Appellants are sophisticated parties who were represéhted by their own counsel in
the negotiation of the January 2009 Modifications and July 2011 Forbearance Agreement
;md Amendments, therefore, Appellants e.lre bound by the jury trial waivers therein. “A
- person who signs a contract or other written document cannot:avoid the effect of thé
- document by claiming he-did not read it.” Regions Bank v. Schmauch, 354 S.C. 648, 663, .
582 S.E.2d 432, 440 (Ct. App. 2003). “A person signing a.document is responsible for
;eading the document and making sure of its contents.” Id “Evc;y contrécting party.
owes a duty to the otﬁer party to the contract andl ;[o fhé public to léém-the' conténts of a
doéument before he signs it;” ]‘d. “One who signs-"a Written inétrumeﬁt has the; duty to
‘eXercise reasoﬁable care to protect himself.”’ ]d: at 664; 58é SE2d at~44(j. “The law -
does' not impose a duty on the bank to explain to an individual Wh;it he could léarn from .
simply reading the document.” 1d. Although this rﬁle.is subjecf to the' Vlimit’ed exception

where someone is “ignorant and unwary,” a party is bound by the terms of the documents
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~ they sign'V\rhere they possess “education, business experience and intelligence.” Id. at
664, 582 S.E.2d at 440-41. Moreover, South Carolina courts routinely enforce
contractual waivers where parties were represented by counsel in-connection with the
- contract. See Carolina Care Plan, Inc. v. United Healthcare Servs., Inc., 361 S.C. 544,
555, 606 S.E.2d 752, 758 (2004) (noting that the party challenging an arbitration
provision was “represented by independent counsel” in connection with the- agreement
containing the prox-fision and enforcing arbitration against therh as a result); Hardee v.
.Hardee, 348 S:C. 84, 558 S.E.2d 264 (Ct. App. 2001) (upholding a waiver of rights to
. alimony and attorneys’ fees- partly because waiving party was represented by. counsel);
" see also In re Sea Turtle Cznemas Inc., 440 B.R. 438, 442- 43 (Bankr D.S.C. 2010)
(noting that under South Carolina law, contractual provisions ere not invalidated “where
borrowers are generally sophisticated and represented by counsel”).

. Here, Appellants have college educations, possess significant invest'ment' and
- business experience, and were represented by their own attorneys in connection with both
‘the January .2009 Modifications and the July 2011 Forbearance . Agreement and
Amendments.. (Transcript of Hearing at 6:10-24 and 10:13-11:8; R. 1513 and 1517-18;
DRM "Appellants’ Answers to Second Set of ‘Interrogatories 4 24, 26; R. 1716-18;
Brother's’ Appellants’ Answers to Second Set of interrogatories 99 22, 24; R. 1724-26.)
They are, therefore, bound by those documents and.the jury trial waivers contained
therein:

- . B. South Carolina courts enforce jury trial waivers even where they are .
contained in documents which have been alleged to be unenforceable

Moreover, the jury trial waivers in the January 2009 Modifications and July 2011

Forbearance Agreement and Amendments may be npheld even though Appellants -
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challenge their enforceability and seek to rescind those loan agreements. The Sc;uth
Carolina Supremé Court recently upheld jury trial waivers signed by a borrowe’r and
guaraﬁtor even though fhe borrowers asserted counterclaims which challénged the
validity of the léan documents containing the jury trial waivers and sought to rescind
those documents. Seev Wachovia’ Bank, Nat’l Ass’n v: Blackburn, 407 S:.C. 321, 755
"S.E.2d 437 (2014)‘ (finding waivers enforceable as a matter of law). In Blackburn,
Wachovia sought to foreclose a loan against Mr. and Mrs. Blackburn, a borrower and
guarantor, respectively. Id. at 324-26, 755 S.E.2d at 439. Mr. and Mrs. Blackburn -
ésserted counterclaims against Wachovia for breach of contract, civil -conspiracy,
- negligent misrepresentation, and violation of the South Carolina Unfair Trade Practices
- Act—claims also brought by. Appellants in this matter—in addition to counterclaims for
promissory estoppel, breach of contract accompanied by a fraudulent act, breach of
fiduciary duty, and fraud/fraud in the inducement. Id. at 326, 755 S.E.2d at 439-40. Like
~ - Appellants, Mr. and Mrs. Blackburn sought both monetary damages and rescission of
- their loan contracts as a remedy for their counterclaims.. Id. at 326-27, 755 S.E.2d at 440.
Mr. and Mrs. Blackburn demanded é jury trial on their counterclaims, and Wachovia
moved to strike their demand based on the jury trial waivers contained in the Blackburns’
note and guaranty. Id at 327, 755 S.E.2d at 440. The Supreme Court ruled that the jury
trial waivers—contéined in the note and guaranty which the Blackburns sought to
re‘scind—were valid and enforceable. 407 S.C. f§21, 755 S.E.2d 437. The Blackburns-
© were not entitléd to a jury trial on their counterclaims as a result. Id. The same result

was rightly reached by the circuit court here and should be affirmed..
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- Similarly, other decisions show South Carolina courts have fejected the argument
4 made by Appellants in tﬁe.context of enforcing arbitration'agfeements‘, which inherently
encompass a waiver of the right to a jury trial. “A party cahnot avoid arbitration through
‘rescission of én entire contract when ther¢ is no independent challenge to the arbitration
clause itself. There must be fraud in the indﬁcement of the arbitration agreement to avoid
arbitration of the contract.”  Carolina Care Plan, 361 S;C. at 550-51,.606 S.E.2d at 755
(citing South Carolina Pub _Ser'v. Auth. v. Great Weste;;n‘ Coal (Kentucky), Inc., 312 S.C. .
559, 562-63, 437 S.E.2d 22, 24 (1993)) (emphasis added). Here, the Appeilants have not
challengéd the validity of the jury trial waiver itself—they chaﬂehge the validity of the
entire loan agreements for the Januvary 2009 Modifications and the July 201 1-
: F;rﬁearance Agreement .and Amendments. As' Blackburn. dirgctly dictates, cases
. addressing atbitration support the conclusion that the right to a jufy trial has been waived
even where the entire loan is challenged.

Appellants argue that the circuit court judge may ultimately determine that the
-agreements containing the jury trial waivers are unenforceable and, therefore, proceeding
at this point without a jury is “premafure and prejudicial.” -Appellants’ Brief at pp. 19-20.
Yet this same concern was- present iﬁ BZackburn, and the South Carolina Supreme Court
- enforced the jury waiver despite the fact that the judge may ultimately determine that the
entire contract containing the jury waiver is unenforceable. 407 S.C. 321,755 S.E.2d
'437. This Court should not depart from the clear precedent set forth in Blackburn.

Other jurisdictions have likewise held that a challenge to an agreement containing
a jury trial waiver will not preve,nt enforcement of the jury trial waiver. See,' e.g., Merrill

Lynch & Co., Inc. v. Allegheny Energy, Inc., 500 F.3d 171, 188 (2d Cir. 2007) (“We join
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the Tenth Circuit in holding that unless a party alleges that -its agreement to waive its
right to a jury trial was itself induced by fraud, .-the party’s contractual waiver is
enforceable vis-4-vis an allegation of fraudulent inducement 4relating to the contract as a
whole.”); Telum, Inc. v. E.F. Hutton Credit Corp., 859 F.2d 835, 838 (10th Cir. 1988)
(enforcing a jury- trial waiver when the waiver itself is not challenged); Zaklit v.. Global
Linguist Solutions, LLC, 53 F. Supp. 3d 835, 856-57 (E.D. Va: 2014) (holding that “(a)
- party's contractual jury trial waiver is g’enerally‘ enforced ur;IeSS a party alleges that its
agreement to waive its jury trial right ‘was itself induced by fraud.””); Silver v. JTH Tax,
Inc., No. Civ.A. 2:05CV126, 2005 WL 1668060, at *7 (E.D.Va. '_;J‘une. 21, 2005)
(“(A)lthough the plaintiffs have made allegations of fraud in the inducement with respect
. to the Agreement itself,-they have not singled-out.the jury trial waiver.”); Allyn v. W.
- United Life Assur. Co., 347 F. Supp. 2d 1246, 1255 (M.D. Fla. 2004) (enforcing a jury.
trial ‘'waiver when' the waiver itself is not éhallenged);” Evans v. - Union Bank of
Switzerland; 2003 WL 21277125, fn. 1 (E.D. La. 2003) (“Plaintiffs also suggeét, without
any citation to authority, that the Court should decline to enforce the'waiveré ‘beca-use
plaintiffs have asserted fraud with respect to aspects of the contracts wholly unrelated to
the jury. waiver prbvision. ‘The Court has been unable to locate any authority that would
-support such a ruling. -Moreover, the Court agrees with. the case law- holding to the
contrary.”).

" The first of two cases relied on by Appellants to .obtain a jury trial on the
enforceability of thé, loém documents prior to all other issues, Fed. Housecraft, Inc: v.
Faria, 216 N.Y.S.2d 113,114 - (N.Y. App. 1961), is directly,cci)ntradicted by South

Carolina law. In response to a suit on a contract, the Faria defendants asserted an
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affirmative defense ;chat they were fraudulently induced into entering the contract. 216
N.Y.S.2d at 113. The New York court found the Faria defendants were entitled to a jury
trial on their fraud defense.  Id Here, Appéllants ilave not asserted any affirmative
defense or ‘counterclaim for fraudulent inducement. -Moreover, even if Appellant:s had
asserted such an affirmative defense here, it would not present the right to-a jury trial in
t}ﬂs equitable foreclosure.action. See C&S Real Estaz‘ev Servs., Inc. v. Massengale, 290
S.C. 299, 302, 350 S.E.2d 191, 193 (1986) (noting that a defendant must assert legal and
compulsory counterclaims to bé entitled to a jury trial in an equitable foreclosure action).
If Appellants had asserted a counterclaim for fraudulent inducement instead, they
-nevertheless would not be entitled to a jury trial on this claim based on their jury trial
waivers just as the. Blackburn defendants were not entitled toé. jury trial on their -
counterclaims, including a claim for fraud in the inducement of the contract containing
their jury trial waivers. 407 S.C. 321, 755 S.E.2d 437.
Moreover, other courts have expressly rejected the Faria ruling.. For. example,A in
Chesterfield Exchange, LLC v. 'Sﬁortsman 's Warehouse, 528 F. Supp. 2d 710, 715 (E.D.
Mich. 2007), Sportsman’s. Warehouse argued that it was fraudulently inducéed to enter a
. lease containing a jury trial waiver and proposed that a jury decidé at-least the fraudulent
' inducement-claiﬁ before ‘the other issues would be decided. The: court rejected this
proposed procedure and found that Faria “fail(ed) to recognize that an agreement as to
tﬁe mode of resolving a controversy may be completely unaffected by a general claim of
fraud in the inducement,” and “the fact that an allegation of fraud in the inducement
should not be treated as proof of such fraud.” 528 F."Supp. 2d at 715 (emphasis in

original). The Chesterfield Exchange court ruled that Sportsman’s Warehouse’s jury
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defnand would be stricken because it had not made any allegation that its jury trial waiver
itself had been procured by fraud. Id Likewise, the Southern District of New York was
“unconvinced” by the Faria holding. Russell-Stanley Holdings, Inc. v. Bubnanno, 327 F.
Supp. 2d 252, 257 (S.D.N.Y. 2002). In Russell-Stanley Holdings, the plaintiff argued
_ that if it was “successful in rescinding the (contract) the jury waiver provision in.it would
also be void.” Id. However, the plaintiff did not “contend that the jury waiver provision .
... (was) otherwise invalid.” Id Because the plaintiff failed to challenge the jury trial
waiver itself, thé court 'enfor<‘:ed the waiver. Id. - This decision comports with Caroiina _
Care Plan, 361 S.C. at 550-51, 606 S.E.2d at 755, and  Great Western Coal, 312 S.C. at
562-63, 437 S.E.2d at 24, addressing arbitration provisions and finding the provision
requiring adjudication by a method other than by jury has to-be flawed in and:of itself.

- The other case cited by Appellants, C&C Wholesale, Inc. v.: Fusco Mgmt. Corp.,
- 564 So0.2d 1259, 1261 (F1. Ct. App. 1990), also does not support their requést. for a jury
trial on the enforceability of the loan agreements before other issues are ciecided. C&C
Wholesale involved a jury trial waiver in a lease between one of the plaintiff; and one of
the defendants. Id. The court enforced the waiver as to the.claims between that plaintiff

and defendant but.found it did not apply to the other parties in fher case who were not
!
signatories to the lease. Jd The case did not involve any claim related to the
enforceability of the lease or the jury trial waiver contained therein. Id. A-.More.over,
Appellants do not dispute that they signed the numerous loan documents containing jﬁry

trial waivers here. Therefore, C&C Wholesale does not provide the support for

Appellants’ position as they suggest.
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South Carolina courts and numerous other -jurisdictions agree that because .
Appellants have not specifically challenged the enforceability of the jury trial waivers
contained in the January 2009 Modifications and the July 2011 Forbearance Agreement
and Amendments, those jury trial waivers may be enforced despite Appellants’ challenge
to these documents generally.

C. - Even if Appellants are successful in rescinding the January 2009

- Modifications and the July 2011 Forbearance Agreement and
" Amendments, Appellants are still bound by the prior-loan documents
containing jury trial waivers.

The language in the January 2009 Modifications and July 2011 Forbearance:
Agreement ‘and Amendments supports the enforcement of the jury trial waivers in the
loan documents existing prior to these modifications should the modifications or any
provisions -therein ultimately be found to be invalid. For example, the January 2009
.Modifications expressly state that “except as herein modified, the terms and provisions of
~the Contract (defined as the prior pfomissory notes and any and all other loan and
security documents related to the notes) and the individual instruments, documents and
agreements that make up the Contract shall remain unchanged and the Cdntract, as-herein
modified, shall continue in full force and effect as thercin and. herein written.”
- (Complaint Ex..G‘ﬂ D; R. 159.) The January 2009 Modifications further state:

Nothing contained in this Modification Agreement shall in any.wéy Ce
waive, annul, vary or affect any provision, condition, .covenant and .
 agreement contained in the Contract (again, defined as the prior
promissory notes and any and all other loan and. security documents -
- related to the notes), nor affect or impair any rights, powers and remedies
under the Contract, except as herein specifically modified to do any one .or .
more of the foregoing. If any provision in this Modification Agreement
-shall be interpreted or applied by a court or other tribunal with personal
and subject matter jurisdiction over the parties hereto and the Contract, as

modified, so as to . .. do any one or more of any of the foregoing, such
- provision shall be ineffective to the extent it . . . causes any of such other

19




consequences, or the application thereof shall be in a manner and to an
extent which does not . . . result in the occurrence of any of the other
consequences. .- ‘ ‘

(Complaint Ex. G § 2; R. 159.) Likewise, the Amended and Restated Notes executed in
connection with the July 2011 Forbearance Agreement similarly provide that:
This Note amends and restates the terms of the Original Note (defined as
. the promissory note given at origination as subsequently amended or .
modified). This amendment and restatement is not intended by the parties
to be, nor shall it be construed as, a novation, termination, waiver, release,
satisfaction, accord or accord and satisfaction of the Original Note or the
. indebtedness evidenced thereby. This Note is secured by all . . . rights and

remedies .securing the Original Note and evidences all indebtedness
previously advanced and unpaid under the Original Note. '

- Each provision of this Note will be intérpreted in a manner so as to be
valid under applicable law, but if any provision of this Note is held invalid
- under such law by a court or other tribunal of competent jurisdiction, the
provision will be ineffective to the extent of such invalidity without

invalidating the remainder of such provision or the remaining provisions .

of this Note, or the application thereof will be in a manner and to an extent

permissible under applicable law. o ‘

.(Complaint Ex. H p. 3; R. 169.) Thus, if either the 2009 Modifications or 2011
. Forbearance Agreement and Amendments are found to be invalid, the. prior -loan
documents which also contain jury trial waivers would remain effective. -

South Carolina law also requires this result. Throughoﬁt their brief, Appellants
repeatedly note that they seek rescission as a remedy. Appellants’ Brief pp. 1, 11-12, 15-
16, 18-20, and 30-32. However, it is clear under South Carolina law that when rescission
is awarded as a remedy, the telationship of the parties must be restored to the position
immediately preceding the agreement being rescinded. “In the absence of fraud,

. rescission is appropriate only if both parties can be returned to the status quo prior to the

" contract.” Brazell v. Windsor, 384 S.C. 512, 517, 682 S.E.2d 824, 826-27 (2009) (citing
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King v. Oxford 282 S.C. 307, 313, 318 S.E.2d 125 129 (Ct.App.1984)). When
" rescission is granted and where-the partres previously had a contractual relationship, that
préviouscontract would be restored. See Restatement (Second) of Contracts § 279 cmt. b

(1981) (“[T]o the extént that the substituted contract is vulnerable on such grounds as

. mistake, misrepresentation, -duress or unconscionability, recourse may be had on the

-original duty. Thus if the substituted contract is voidable, it drscharges the or1g1nal duty
. until avo1dance but ‘on avordance of the substituted contract the original duty is again
.-enforceable."’). Here, Appellants have made no allegations of fraud. Instead, they have
challenged those two sets of agreements, the January 2009 Modiﬁcations and the July
,.2011 Forbearance . Agreement and Amendments, which effectuated Cross-
‘:collaterahzauon If those. agreements were to be rescinded, the prev1ous loan documents
: and Jury tr1al waivers would remain enforceable as a matter of law.

Appellants have put forth no independent basis to challenge the validity or
enforceability of the prior loan documents or the jury trial waivers therein. As set forth
'above at least 84 loan d'ocuments contain jury trial waivers and 'Appellants ﬁrst waived
"therr jury tr1al rrghts in 2001. Excluding the January 2009 Modlﬁcatlons and July 2011
Forbearance Agreement and Amendments, Appellants waived the1r r1ght to a jury trial for -
‘each of the nine loans in 62 other loan documents. (PNC S Memorandum in Support of .
its Mot1on to Strike Jury Demand & Refer Case to Master-ln—Equlty Ex. B; R. 1230-63.)
Thus, Appellants are- still subJect to loan documents containing valid j jury trial waivers
even if the January 2009 Modrﬁcatlons and July 2011 Amendments are resc1nded

For example, if the J anuary 2009 Modlﬁcatlons and July 2011 Amendments were

rescinded, the Royal Beach Loan would revert back to the or1g1nal promissory note dated
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May 19, 2000, as it had been modified from time to time priof to Janunary 2009. (PNC’s
Memorandum in Support of its Motion to Strike‘lury Demand & .Refer Case to Master-
in-Equity Ex. B at pp. 1-4; R. 1230-33; Promissory Note 'l:y Deborah Rice-Marko in the |
~amount of $2,500,000 dated May 19, 2000; .R. 415-17.) More specifically, the |
‘Modification Agreements dated March 23, 2006, August 30, 2006, July 18, 2007, August
26, 2008, the Assignment and Assumption Agreement datea August 26, 2008, and the
Unconditional Guafanty Agréement dated August 26, 2008—each of which contained a
- waiver of the right to a jury trial in any action arising from or related to the Royal Beach
. promissory note and all security documents with respéct to that note—would be revived.
.(PNC’s Memorandum in, Support of its Motion to ':Striken Jury Demand & Refer Case to
- Master-in-Equity Ex. B at pp. 1-4; R. 1230-33; Modification Agreement dated March 23,
2006; R. 1230; Modification Agreément dated August 30, 2006; R. 1230; Modification
Agreement dated July 18, 2007;‘ R. 1230-31; Modiﬁcation Agreeﬁent dated ‘August 26,
2008; R. 1231; Assignment and Assumption Agreement dated'August 26,-2008; R. 429-
434 and 1231; Unconditional Guaranty Agreement dated August 26, 2008; R. 458-68 and
1231.) The .Chaﬁ‘ge in Terms Agreement dated February 19, 2010 (after the January 2009

Modifications but before the July 2011 Forbearance Agreement)—which contains a

.. waiver of thé right to a jury trial in any action between PNC and Royal Beach Properties,

- LLC—would also be revived. - (PNC’s Memorandum in Support of its Motion to Strike

.. Jury Demand & Refer Case-to Master-in-Equity Ex. B at pp. 1-4; R. 1230-33; Change in
“Terms-Agreement dated February 19, 2010; R. 1231-32) Likewise, all of the other eight
loans would revert to the original promissory notes, as they had been modified prior to

the January 2009 Modifications and/or‘after the January 2009 Modifications but before
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the July 2011 Forbearance Agreement and Amendments. =~ (PNC’s® Memorandum in
Support of its Motién to Strike Jury Demand & Refer Case to Master-in-Equity Ex. B at
pp. 5-34; R. 1234-63.)

- Accordingly, the trial court properly held that Appellants’ counterclaims do not
attack the enforceability of every single one of fhese previous loan documénts and,
therefore, Appellants waived their right to a jury trial for each of the nine loans in the 62
loan documents which have not been challenged.

D. Appellants’ argument is self-serving and inconsistent.

- Appellants argue -that the jury trial waivers in the parties’ January 2009
Modifications and July 2011 .Forbéarance Agreement and Amendments- will not be
enforceable if théy are successful on their counterclaims—yet their éounterclaims seek
relief for breach of those 'Vefy same contracts. Appellants cannot maintain causes of
action for breach of those contracts against Respondent while also seeking rescission of
those very same contracts and the jury trial waivers contained therein. . See S’tonhard, Inc.
v. Carolina Floorinngpecidlisz‘s, Inc., 366 S.C. 156, 160-61, 621 S.E.2d 352, 354 (2005)
~ (noting that the court will not-hold a party liable for breach of contract where a party
alleged and the court 'agfeed;that the contract was void and unenforceable); First Equity
Inv. Corp. v. United Sefvice Corp. of Anderson, 299 S.C..491, 497-98, 386 S.E.2d 245,
249 (1989) (“A rescission disaffirms the contract but an action for damages affirms the
‘contract. An action on one theory must allege what an action on the other theory must
deny and so is opposite to the other. . . . Accordingly, a party who has elected a remedy

which abrogates the -contract cannot also choose another remedy which affirms the

contract.”). Moreover, Appellants’ position would render a jury trial ‘waiver virtually
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meaningless in any agreement because a party seeking to avoid its effect wquld only need
‘to assert that the agreement is unenforceable to obtain a jury trial. This runs directfy
contrary to Blackburn.
For all of the foregoing reasons, the circuit court properly found that Appellants:
have waived their jury trial waivers in the subject loan documents and, therefore, are not
 entitled to a jury trial on their counterclaims in this matter.
II. Even_if Appellants had not expressly waived their right to a jury trial in the

sitbject loan documents, Appellants are still not entitled to a jury trial on
their counterclaims. -

Appellants also argue that they have asserted compulsory,: legal counterclaims
“that give rise to their right to a jury trial. Appellants’ Brief pp. 13-17. This issue has not
been preserved for appellate review, and Appellants have not asserted compulsory, legal
counterclaims. in this matter in any event. Moreover, even if Appellants had asserted
compulsory, legal counterclaims,. those claims. woﬁld be subject to the valid jury trial
waiveré discussed at length above.

A. Appellants’ argument that they have asserted compuisory, legal
.- counterclaims has not been preserved for appellate review.

“In order for: an issue to be preser\‘/ed.for appellate review, with few exceptions, it
muét be: raised and rﬁled upon by the trial judgé;” Cowburn v. Leventis, 366 SC 20,
41; 619 S.E.2d 437, 449 (Ct. App.A2005) (citing Lucas v Rawl Family Ltd. Pship., 359
S.C. 505, 511, 598 S.E.2d 712, 715 (2004)) (emphasis added). “When a trial court makes
a géneral ruling on an iss;ue, but does not addresslt‘he specific-argument raised by a party,
that party rhust make a Rule. 59(¢) motion asking the triAal court to rule on the issue in
order to preservé it :for appeal.” Id. (citing Noisette v. fsmail, 304 SC 56, 58,403 S.E.2d

122, 124 (1991)).
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The issue of whether Appellants have asserted compulsory, legal counterclaimé
entitling them to a juryv trial has never been ruled upon by the circuit court. (Order
Denying Respondeht’s Moﬁon for Summarvaudgment, Denying Respondent’s Motion to
~ Refer Case to Master, and Granting Respondent"s Motion to. Strike Jury Demand at pp. 2-
3; R. 14-15; Amended Order at pp. 2-4; R. V17-19.-)' Here, the circuit court’s decision was
based entirely. on the jury trial waivers in the loan documents. (Amended Order at pp. 3-
4; R. 18-19.) The circuit court did not discuss whether the counterclaims were legal or
. equitable and expressly deéliﬂed “to reach the issue of \;yhether the countérclaims are
compulsory or permissive.” (Amended Order at p. 3; R. 18.) In fact, Appellants argued
to -the circuit court that it need not determine whether their counterclaims are permissive
or compulsory and need‘ only decide whether the jury trial waivers in the loan documents
were sufficient. - (Appellants’ Memorandum in Opposition to Reépondent’s Motion to
Strike\ Jury. Demand and Refe; to Master-in-Equity pp. 13-14; R.v 1285-86.) . Further,
Appellants® Rule 59(e) motion related solely to. the circuit court’s" determination that
Appellants had executed Va!id, enforceable jury trial waivers —not whether Appellants
- had asserted compulsbry, legal counterclaims. (Appellants’ Motion .Purlsila:nt to SCRCP
59(e); R. 1'5‘0'2-07.‘) | - . o

Bécausé this issue‘haé not been ruled upon by the circuit court and Appellants did
not make a Rule 59(é) ﬁotion asking for a fuling 6n this issﬁe, it has not -been préservéd
- for a_ppeila"te review. Therefore, this Court should decline to fule on Appellants’
argumenf that théy havé asseﬁed compulsory, legal countefclaims that give rise to their

right to a jury trial in this matter.
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- B. Appellants have not asserted legal, compulsory counterclaims in this
matter.

To the extent this Court finds that this issue has been preserved for.appellate' '
review, Appellants have not asserted compulsory, legal counterclaims that give rise to the
right to a jury trial. In an‘ equitable foreclosure action, the counterclaims must be both
legal and compulsory in order for a defendant to be entitled to a jury trial. See C&S Real -
Estate Servs 290 S C.at 302 350 S E.2d at 193 |

Appellants first argue that their counterclaims are legal because they are causes of
action ‘at law. Appellants Brief pp. 14-15. However Appellants then argue that their
-counterclaims-are compulsory because they have asked for the loan documents to be
: declared ‘;“nulland void” d.ue‘to the “misconduct” alleged 1n each of their counterclaims.
- Appellants’ Brief pp. 15-16. As noted above, Appellants repeatedly note that they seek
© “rescission as a remedy throughout therr brief. Appellants Brref Pp- l 11-12, 15-16,'18-
20 and 30 32 Appellants specrﬁcally tie rescmdmg the loan documents to each and
. every one of their counterclaims: breaches of the contracts,between the parties, breaches
- of the covenants of .‘good faith and. fair dealing containe‘d. in those contracts, civil
conspiracy, negligence and Violation of the Unfair Trade l’ractices Act—;several of
Wthh also encompass the alleged d1sclosure of their conﬁdent1al information to third
partres Appellants Brief p. 16. At the hearmg on the Motron to Qtrrke Appellants Jury
. Demand & Refer Case torMaster-m—Equrty, counsel for the DRM Appellants specifically
" argued that ‘." .. .all ‘of our claims would pre\rent the bank from foreclosing and‘ collecting
on vthe note . .- o7 (Transcript of Hearing at 21:.16-23:71;IR. l/528l-30.)' Appellants’
argument is that their juiy trial waivers are not enforceable based entirely on their

- assertion that the subject loan documents will be rescinded if they are successful on their
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‘counterclaims. Appellants’ Brief pp. 17-32. Although Appellants have argued to the
contrary, a plain reading of the pleadings reveals that Appellants’ only counterclaims that
challenge the enforceability of any loan documents are Appellants’ claims for breach of

the covenant of good faith and fair dealing and breach of the purported duty of

g confidentiality. (Amended Answers and Counterclaims; R. 815-54.)‘ | ,

To the extent Appellants seek to challenge the enforceability of the subj ect loan
documents by asking for them to be rescinded, such claims are 'equitable rather than
legall As South Carolina courts-have cons1stently explamed Whether a partlcular claim is
legal or equltable depends on the relief sought See, e. g, Verenes v. Alvanos, 387 S.C.
.ll 16, 690 S. E 2d 771,773 (2010) (“Characterlzatlon of an act1on as equ1table or legal
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depends on the appellant s ‘main purpose’ in brlngmg the actlon ) (quoting Ins. Fin.
Servs Inc.v. S.C. Ins. Co 271 S C 289, 293, 247 S E2d 315 318 (1978)) Itis en‘flrely
~.clear from Appellants arguments that the primary rehef sought by their counterclarms is
the equitable relief of rescinding the subject loan agreements.‘ See Mortgage Electronic
Systems, Inc. v. White, 384 s.C. 606, 614, 682 S.E‘2’d 498, 502 (Ct. App. 2009) (finding
* that wherethe primary relief ' sought in a counterclaim u'vas to hat/e a mOrtgage declared
void, the counterclalm was equ1table and, therefore, ‘there was‘no nght to a jury tr1al on
: uthe counterclalm) Because Appellants are seekmg equ1table relief, they are not ent1tled
to a jury trial on thelr' counterclaims, regardless of Whether the jury trial waivers in the
subj ect loan documents are enforceable. |

| ‘Alternati.vely, 'to‘th‘e extent Appellants may argue that their counterclaims are not

equitable to ‘the extent they seek monetary damages, such counterclaims would

necessarily be -permissive because they would not relate to the enforceability of the
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subject loan agreements. See N. C. Fed. Sav. & Loan Ass’n-v. DAV Corp., 298 S.C. 514,
- 381 S.E.l2d 903 (1989) (holding that counterclaim. which does not relate to the
enforceability of the note is permissive). In their Amended Answer and Cou'nterclai?ns,l
Appellants seek only monetary damages for their counterclaims for breach of contract, -
_civil conspiracy, negligence, negligent misrepresentation,. and violation of South
Carolina’s Unfair Trade Practices Act. (Amended Answers and Counterclaims; R. 815-
'54) If Appellants seek only monetary damages rather than rescinding the loan
documents for -any. of their ‘counterclaims, such' claims cannot have any “logical
relationship” to the enforceability of the subject }notes and mortgages. See Advance Int’l,
Inc. v. N.C. Nat’l Bank of S.C., 316 S.C. 266, 270-71, 449 S.E.2d 580, 582-83“(Ct. Abp.
- 1994), aff’d in part, vacated on other grounds, 320 S.C. 532, 466-S.E.2d 367 (1996)
(holding cléims seekingv._d'amages for fraud, neg'ligénce',- and unfair trade practicés would -
. not be compulsory ‘éounterclaims in equitable foreclosure action because ghey did not
affect enforcéability of the note and mortgage being foreél‘osed). -.If the counterclaims are
. permissive, Appellants waived their right to a jury ,trial on those claims by asserting them
in this équitable foreclosure action. DAV Corp.,298 S.C. 514, 381 .S.E.2d 903.
-Appellants’ counterclaims are equitable in that they se;ek to have the subject loan
égreem‘ents reSCiﬁded.‘ ‘Alternatively, the counterclaims are permissive in that Appellants
seek monetary dafnages only for the causes of action. for breach of contract, -civil
-conspiracy,. negligence, negligent misrepresentation, and.violation of Séuth ‘Carolina’s
. Unfair Trade Practices Act, and, therefore, are necessarily unrelated to the enforceability
of the subject loan agreements. Thereforc, Appellants are not entitled to a jur); trial on

any of their counterclaims.
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CONCLUSION

For the foregoing reasons, PNC Bank respectfully requests this Court affirm the
- circuit court’s ruling that Defendants are not entitled to a jury trial on their counterclaims

in this matter, based on the enforceable contractual jury trial waivers.
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