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STATEMENT OF ISSUES ON APPEAL

L. The trial court properly held the Certificate of Scholarship issued pursuant to the
1853 Endowment Plan was an eleemosynary scholarship program. :

II. The trial court properly applied the doctrine of laches and the doctrine of stale
’ demand to the facts of this case.



STATEMENT OF‘TI__{E CASE

This action was filed on April 25, 2011, by Robert E. Smith and William K.
Smith (hereinafter collectively referred to as _;‘Appeliants”) against Erskine College
(hereinafter referred to as “Erskine™). Appellants sough£ a declaratofy judgment tilat
Erskine be requifed to honor the presentation of the Certificate of Scholarship and
accompanying} Sub-Certificates at issue by providing one ylear'of free tuition for each |
Sub-Certificate presented. In the alternative, Appellants sought monetary damages from
Erskine in the amount of the current value of the Subeertiﬁcates. Appellants presented
Cértiﬁcate Number 725, which had 25 Sub-Certificates. (Complaint, pp. 1-3). Erskine
answered and denied that the Certificate and -accompanying Sub-Certificates in
Appellants’ posséssion were currently valid and also asserted_t_hat anS/ claims for specific
performance. or morletary dé.mages were barred. (Answer, pp.1-3).

A bench trial was held beforé the Honorable Frank R. Addy, Jr. on May 22, 2014.
The trial court issued an Order granting judgment in favor of Erskine on J anuary 2, 2015.
The trial court found that Appellants’ claim related to the Certificate of Scholarship andv-
accompanying Sub-Certificates was barred by the doctrine of laches and ‘the doctrine of
staleness of demand. (Order filed January 8, 2015).

Appellants subsequently filed a Motion to Reconsider Pursuant to Rule 59(e),
SCRCP. Erskine reciuested the trial court deny such Motion, and the trial court issued a
Revised Order affirming his prior Order and finding that Appellants’ claims are barred by
laches and staleness of demand. (Defendant’s Response to Plaintiff’s Motion to
Reconsider Pursuant to Rule 59(¢), SCRCP; Revised Order filed July 8, 2015).

Thereafter, Appellants filed this appeal.



STATEMENT OF FACTS

Erskine College was founded in 1839 by the Associate Reformed Presbyteﬁan

denomination. In 1853, its Board of Trustees, seeking to establish an endowment fund to

raise $100,000, adopted an Endowment Plan by resolution. The 1853 Endowment Plan

' readsin pertinent part as follows:

An Eﬁdowment Fund of a Hundred Thousand Dollars shall be
created by the sale of Scholarships; which Scholarships shall be offered on
the following terms and conditions:

1. The paymént of forty dollars ($40) shall endow a single
scholarship, which shall entitle the subscriber to the tuition of one student
during the term of six years.

2. The payment of sixty dollars ($60) shall endow a
Scholarship which shall entitle the subscriber to the tuition of one or more
of his own sons, or of any students he may select, amounting in the
aggregate to twelve years.

3. Any person paying or securing to the Trustees of said
College the sum of one hundred dollars ($100) shall be entitled to the
-education, free of tuition expenses, of one son or nominee for the term of
twenty-five years, or of two or more pupils at the same time, amounting in
the aggregate to twenty-five years.

4. No sales of limited scholarships shall be binding either on
the purchaser or on the Board of Trustees, until scholarships amounting to
fifty thousand dollars are sold, (due notice whereof shall be given in the
public prints), after which time all contracts for scholarships made
previous to that date shall be binding on the parties concerned, shall
become due, and bear interest. On the payment of Scholarships,
subscribers or purchasers of the same shall be furnished with a certificate,
signed by the President and Secretary of the Board of Trustees of the said
Erskine College, guaranteeing to the said subscribers the privileges
enumerated by the resolutions of the Board, according to their relative

subscriptions.
ks

7. Any individual, association of individuals, or congregation,
who shall pay or secure to the Trustees of Erskine College, the sum of five
hundred dollars ($500), shall be entitled to a perpetual scholarship, to
which the party or parties may appoint any pupil he or they may think



proper. (Defendant’s Exhibit 1, Erskine 00004;00006) (bbld emphasis
added; italics emphasis in original).

vAs contributiQns were made t§ the eﬂdowment fund, Scholarship Certificates
were issued by Erskine, together with Sub¥Certiﬁca;t_es. ' The time within which the Sub-
Certificates could be used was limited as set forth in the Endowment Plan. For exaxﬁi)le,
upon paying the sum of $100, the subscriber was entitled to free tuition. “of one son or
nominee for the term of twemjyﬁve years, or of two or more pupils at the same time,
.amounting in the aggregate to twenty-five years.” (Defendant’s Exhibit 1, Erskine
00004-00006) (bold-emphasis added; italics emphasis in original). As evidence of the
$100 Scholarship, a subscriber was issued one (1) Certificate along with twenty-five (25)
Sub-Certificates. The Certificate and Sub-Certificates memorialized that an individual
had subscribed to the 1853 Endowment Plén, and the Endowment Plan set forth the terms
of the agreement between the individual and Erskine. Under the express language of the
Endowment Plan, a subscfiber who purchased a Scholarship Certificate for $100 had a
term of 25 years in which to use his Sub-Certificates, after which.they expired and were
no longer valid.

Events of the years following the adoption of the Endowment Plan support this
interpretation. From 1853 through the remainder of the decade, Erskine -documents
indicate that the Sub-Certificates would be accepted in payment of tuition. (Defendant’s
Exhibit 1, Erskine 00013, 00029; 00053, and 00061). Although the Civil War (1861-
1865) almost coﬁpletely extinguished the endowment fund, Erskine continued to honor
the 1853 Sub-Certificates through the early 1870s. During this period, the éub-
Certificates could >be used in payment of tuition, although on a reduced basis.

(Defendant’s Exhibit 1, Erskine 00067, 00070, 00071, 00076, and 00086). At some point




duﬁng the 1870s, Erskine embarked upon a second endowment plan, which made annual
scholarships available for purchase for $20. Thereafter, Erskine catalogs no longer refer
to the Sub-Certificates issued pursuant to the 1853 Endowment Plan or indicate that they
¥nay be used to pay tuition. |

Appellants came into possession of the Certificate "and accompanying Sub-
‘Certificates at issue in this case in 1982 upon the passing of their father. (Aff. of William
K. Smith; Transcript, p. 56, lines 9-22) In 2008, twenty-six (26) years after Appellants
. came into i)ossession of the Sub-Certificates, Appellants presented them to E_rskine, and
Erskine denied their validity. In 2011, Appellants filed this declaratory judgment action
requesting that Erskine provide one year of free tuition for each Sub-Certificate presented
to Erskine or pay for the Sub-Certificates which they now hold. Tuition at Erskine for
the 2011-2012 school year was $26,350, for the 2012-2013 school year was $27,915, and
for the 2013-2014 school year was $29,310. (Defendant’s Exhibit 1,» Affidavit of Greg
Haselden). |

Erskine contends, however, that the Scholarship Certificate and Sub-Certificates
held by the Appellants expired many years ago, and are therefore no longer Valid.
Additionally, even if the Scholarship Certificate and Sub-Certificates did not expire,
Erskine confends that Appellants’ claim i.s barred by the doctrine of laches and the
doctrine of staleness of demand. The trial court held that Appellants’ claim is barred by
both of these equitable defenses.

STANDARD OF REVIEW

A declaratory judgment action is neither legal nor equitable, but rather takes on

the nature .of the underlying claim. Felts v. Richland County, 303, S.C. 354, 356, 400




S.E.2d 781, 782 (1991). An action to construe a contract is an action at law. Id. An

action for breach of contract seeking money damages is an action at law. R & G Constr.,

Inc. v. Lowcountry Reg’l Transp. Auth., 343 S.C‘.. ‘424, 430,. 540 S.E.2d 113, 117 (‘Ct.v
App. 2000). An action for specific performance of a contract s;ounds in equity. Campbelll
v. Carr, 361 S.C. 258, 262, 603 S.E.2d 625, 627 (Ct. Ai)p. 2004).

The trial court determiﬁed that Appellants were lseeking spéciﬁq pérformance, and
thus, the trial court sat in equity.! (Revised Order, p. 4). In an action in equity, tried by
 the judge alone, without a referenée, the 'appgllate‘ court has jurisdiction fo find facts'in -

accordance with its views of the preponderance of the evidence. Townes Assocs., Ltd. v.

City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 (1976). Alsq, a court’s ruling .

on laches and stale demand is reviewed for an abuse of discretion. King v. J ames, 388

S.C. 16, 28, 694 S.E.2d 35, 41 (Ct. App. 2010). “However, this broad scope of review
does not require an appellate court to disregard the findings below or ignore the fact that
the trial judge is in the better pos'ition to assess the crédibility of the vvitnééses.
Moreover, the appellant is not relieved of his burden of convincing the appellate court

that the trial judge committed error in his findings.” Pinckney v. Warren, 344 S.C. 382,

387-88, 544 S.E.2d 620, 623 (2001) (citing Dorchester County Dep’t of Soc. Servs. v.

Miller, 324 S.C. 445, 477 S.E.2d 476 (Ct. App. 1996)).

' Appellants do not appeal the trial court’s finding that this is a matter in equity. Atlantic
Coast Builders and Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285
(2012) (finding that an unappealed ruling, right or wrong, is the law of the case).
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ARGUMENT

THE TRIAL COURT PROPERLY HELD THE
CERTIFICATE -OF SCHOLARSHIP ISSUED PURSUANT
TO THE 1853 ENDOWMENT PLAN WAS AN
ELEEMOSYNARY SCHOLARSHIP PROGRAM.

A The Endowment Plan establishes the terms of
1853 scholarship program.

In the present case, the prihted words found on the Certificate and ' Sub-

Certificates do not fullyvstate the offer made by Erskine. Instead, the 1853 Endowment

Plan of Erskine’s Board of Trustees stands as a cbmplete statement of the offer, and the
payment made by Reverend Castles constitutes his acceptance of the offer. In fact, the
1853 Endowment Plan states that “On the payment of Scholarships, subscribers or
purchasers of the same Shall be furnished with a certificate, signed by the President and
Secretary of the Board of Trustees of the said Erskine College, guaranteeing to the said
subscribers the privileges enumerated by the resolutions of the Board, according to
their relative subscriptions.” (Deféndant’s Exhibit 1, Erskine 00004-00006) (bold
emphasis added). The 1853 Endowment Plan contemplates that the Scholarship

Certificate and Sub-Certificates were merely evidence of the offeree’s acceptance of

Erskine’s offer, and the terms of the offer were set forth in the resolutions of the Board of °

‘Erskine. The Certificate and Sub-Certificates are only evidence of Reverend Castles’
acceptance of Erskine’s offer and of the amount of the consideration exchanged. They do
not constitute the entire contract between the parties. The terms of the contract are found

in the 1853 Endowment Plan.



The paragraph of the Endowment Plan applicable to the contract formed between
Reverend Castles and Erskine provides as follows:
3. Any person paying or securing to the Trustees of said
College the sum of one hundred dollars ($100) shall be entitled to the
- education, free of tuition expenses, of one son or nominee for the term of
twenty-five years, or of two or more pupils at the same time, amounting in
-the aggregate to twenty-five years. (Defendant’s Exhibit 1, Erskine
00004-0006) (bold emphasis added; italics emphasis in original).
Contrary to Appellants’ assertion that this language creates a right with no durational

limit, perpetual contracts are disfavored in South Carolina, and to be perpetual, the

perpetual nature must be an express term of the agreement. See Caroliné Cable Network

v. Alert Cable TV, Inc., 316 S.C. 98, 101, 447 S.E.2d 199, 201 (1994). There was no

express term in the Endowment Plan providing that $100 Certificates were of a perpetual
'_nature. In fact, Paragraph 6 of the Endowment Plan refers to such scholarships being
limited and thus, the only reasonable réading of this language is that it sets forth a
calendar term of 25 years within which the Sub-Certificates could be presented.

-Under South Carolina law, once a contract is before the court for interpretation,

the paramount concern is to give effect to the intention of the partieé. Parker v. Boyd,

309 S.C. 189, 191, 420 S.E.2d 850, 852 (1992). Moreover, the parties’ intention must be
gathered from the contents of the entire agreement, and not from any particular clause of
the agreement. Id. Since common sense and good faith are the léading touchstones of
construction of a contract, where one construction of a contract makes it unusual or
extraordinary and another construction, which is equally consistent with the language

emplqyed; would make it reasonable, fair, and just, the latter construction must prevail.

Farr v. Duke Power Co., 265 S.C. 356, 352, 218 S.E.2d 431, 434 (1975). A contract -

should receive a sensible and reasonable construction, and not such construction as will -



lead to absurd consequences. Twenty Ninth Ave. Corp. v. Great Atlantic & Pacific Tea

_CO;' Inc., 311 S.C. 275, 277, 428 S.E.2d 734, 735 (Ct. App. 1993).

The paragraph at issue in this case is best examined by breaking it down into

clauses. Specifically, the clause “of one son or nominee for the term of twenty-five

~ years,” should be considered. Of note is the use of the word “term.” Erskine contends

that fhe parties intended the word “term” to mean “a fixed period, [or] a determined or -
prescribed duration.-” Black’s Law Dictionary 1 63-9 (4th ed. 1968). The only means of
giving a sensible, reaso'nable, and fair effect to the clause of the disputed paragraph is o
find that this language created a calendar term of 25 years within which one designee of
Reverend Casties was enti‘tled to education free of tuition, and aftér which the contract
expired.

Also,. the last clause of the paragraph states as follows: “of two or more pupils at

the same time, amounting in the aggregate to twenty-five years,” provided circumstances

" in which the calendar term of 25 years might be reduced. However, there is no

reasonable interpretation which could extend the calendar term beyond 25 years. It is
unreasonable to argue, as Appellants contend, that two or more students would have more
than 25 years to present Sub-Certificates, but one student would be limited to “for theA
term of twenty-five years.”
‘The intention of the parties is revealed by viewing the section of the 1853
Endowment Plan in which this paragraph appears aé a whole. This secﬁon reads: . |
1. The payment of forty dollars ($40) shall endow a single
scholarship, which shall entitle the subscriber to the tuition of one student

during the term of six years.

2. The payment of sixty dollars ($60) shall endow a
Scholarship which shall entitle the subscriber to the tuition of one or more



of his own sons, or of any students he may select, amounting in the
aggregate to twelve years. ' '

- 3. Any person paying or securing to the Trustees of said
College the sum of one hundred dollars ($100) shall be entitled to the
education, free of tuition expenses, of one son or nominee for the term of
twenty-five years, or of two or more pupils.at the same time, amounting in
the .aggregate to twenty-five years. (Defendant’s Exhibit 1, Erskine
00004-00006) (bold emphasis added; italics emphasis in original).

When these three paragraphs are read together, it becomes clear that the Trustees

‘of Frskine intended to create a comprehensive scheme based upon the age of a
child_/grandchiid for whosé benefit the subscriber made payment to the Endowment. The
first paragraph allowed a subscriber a calendar term of 6 years within which the tuition of
a designated student would be considered paid. This option would be particularly useful
to a subscriber who desired to enroll a student of or very near college age.

Significantly, there is no language in this paragraph worthy of a construction that
the subscriber was entitled to 6 years of tuition at any time. The word “during” is an
expression of time; the phrase “during the term of six years” can only be reasonably
interpreted to mean “at some time within six years.”

The second paragraph allowed a subscriber a calendar term of 12 years within -
which the tuition of one designee would be considered paid. In the alternative, it allowed
a subscriber to enroll more than one designee, with the caveat that the term would be
reduced accordingly. This option would have attracted both a subscriber enrolling two

prospective students at or near college age, and a subscriber wishing to. provide for a

prospective student of grade-school age.

10



The third paragraph, which was applicable to Revererid Castles, wauld be useful
to a subscriber hoping to eventually enroll more than one student of grade-school age, or
to enroll a grandchild, perhaps.

- With these paragraphs viewed as a whole, it becomes obvious fhat the only
reasonable interpretation of the intentioa of Erskine was to create an endowment plan in
an effort to grow both its student body and its endowment. The above-quoted paragraphs
reflect fhat effort, in that Erskine clearly sought to offer a variety of options for
enrollment under scholarship to potential subscribers based on their individual needs as
parents or sponsors. If a.parent or sponsor had one child starting college within 6 years,
they bought the $40 Schoiafship. If a parent or sponsor had a child expected to complete
college within 12 years, or if they had 2 or more students expected to complete college
within 12 years, they bought the $60 Scholarship. If a parent or sponsor had infant
children or grandchildren expected to complete college within 25 years, they bought the'
$100 Scholarship. Parents or sponsors could choose between three different time frames
— 6 years, 12 years, or 25 years— depending upon their circumstances. These Certificates
were priced accordingly so as to account for tuition cost increases over a 25 year period.
However, it is not reasonable to interpret the laaguage of the Endowment Plan so as to
give parents or sponsors more than 25 years, or, as‘the Appellanta contend, more than 150

years, to present the Certificates.

11



B. History supports the interpretation that the
scholarships = issued pursuant to the 1853
Endowment Plan expired after 25 years.

Further supporting the interpretation of the scholarship Certificates and Sub-
Certificates described above is the historical context surrounding the life of the 1853
Endowment Plan. This first endowment plan included issuance of the Certificates and
Sub-Certificates of the type provided to Reverend Castles. In subsequent years, the
minutes of Synod, the governing body of the Presbyterian church, and the catalogs

printed by Erskine for the benefit of its current and prospective students made reference -

to the 1853 Endowment and specifically to the Sub-Certificates. (Defendant’s Exhibit 1,

- Erskine 00013, 00029, 00053, 00061, 00067, 00070, 00076, and 00086).

Erskine closed for the Civil War during the fall of 1861 and reopened in the fall of
1866. The Civil War and its aftermath wiped out the funds of the endowment, and when
Erskine reopened, the 'Sub-Certificates were ‘expressly devalued. In 1.866., Erskine
allowed studepts to pay tuition by submitting $32 in gold alpng with one Sub-Certificate
from the 1853 Endowment Plan per year. In 1867 through 1872, Erskine allowed a Sub-
Certificate issued pursuant to the 1853 Endowment Plan to be presented for a credit of
$ld towards the $40 tuition per year. Notice of these changes concerning the Sub;
Certificates issued pursuant to the 1853 Endowment Plan were published in the Minutes
of Synod, the Erskine College Catalogue, and The Associate Reformed Presbytery.
(Defendant’s Exhibit 1, Erskine 00067, 00070, 00071, 00076 and 00086). These
publications were available to church men, such as Reverend Castles, and notice was
publicly given of the change to the terms of the Endowment Plan. There is no mention of

the 1853 Endowment Plah in the Erskine catalogs after the early to mid-1870s, arid

12



thereby, no evidence exists that Erskine accépted the scholarship Certiﬁcéfeé after that
time. After 1878,. a point in time 25 years after the _Sub—Certiﬁcates were issﬁed, Erskine
catalogs no IOngér referred to the 1853 Endowment Plan or indicétved' that the Sullo-.
Certiﬁcétes issued pursuant to such plan may ‘be used to pay tuition. '(Defendant”s -
Exhibit 1, Aff. Haselden). The strong inference arises that the 1853 Endowment Plan
| was no longer mentioned because the Sub-Certificates wcfe ﬂo‘ longer .being presented by

subscribers or recognized by Erskine, since the time period for their use had expired. -

C. The 1853 Endowment Plan distinguished
between “limited” and “perpetual” scholarships.

After setting forth the three levels of scholarships discussed above, for terms of 6,
12, or 25 years, the Endowment Plan provides the following:

“4.  No sales of limited scholarships shall be binding either on the
purchaser or on the Board of Trustees, until scholarships amounting to fiffy
thousand dollars are sold, (due notice whereof shall be given in the public
prints,) after which time all contracts for scholarships made previous to
that date shall be binding on the parties concerned, shall become due, and
~ bear interest. On the payment of Scholarships, subscribers or purchasers
of the same shall be furnished with a certificate, signed by the President
and Secretary of the Board of Trustees of the said Erskine College,
guaranteeing to the said subscribers the privileges enumerated by the

resolutions of the Board, according to their relative subscriptions.
kokk

7. Any individual, association of individuals, or congregation, who

. shall pay or secure to the Trustees of Erskine College, the sum of five
hundred dollars ($500), shall be entitled to a perpetual scholarship, to
which the party or parties may appoint any pupil he or they may think
proper. (Defendant’s Exhibit 1, Erskine 00004-00006) (bold emphasis
added; italics emphasis in original). '

Paragraph 4 of the Endowment Plan, with its use of the phrase “limited

scholarships,” fe_fers back to Paragraphs 1 through 3 of the Endowment Plan, discussed in
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~ detail above and pertalnlng t-ov scholarships of limited times. Paragraph 7, on the other

hand, proposed a separate means for a subscriber to procure a “perpetual scholarship.” -
Importantly, the word “perpetual,” as used in Paragraph 7, describes a measure of

time. “Perpetual” is defined by Black’s Law Dictiohary, in relevant part, as “unlimited in

respect of time.” Black’s Law Di_ctionary 1298 (4th ed. 1968). Taken in ﬂle context of

the entire Endowment Plan, the word “limited,” as used in Paragraph 4, was used as the

opposite of “perpétual.f’ Therefore, a “limited scholarship,” which would include a
scholarship secured by the Sub-Certificates in possession of the Appellants, was to have
effect for a limited amount of time.

In summary, in consideration of the wording of the individual phrases of the

paragraph at issue in this case, of the context of the paragraph within the comprehensive

time-based scheme laid forth by the Endowment Plan, and of the historical events which
followed the Endowment Plan, it is plain and clear that the only sensible, reasonable, and
fair interpretatiorl of thé disputed paragraph is that it created a limited term of 25 years’
within which the contract between Reverend Castles alld Erskine was to be presented. As

a result, Appellants’ opportunity expired by 1878.

D. The trial court properly found that Reverend
J.R. Castles had a charitable or donative intent
when contributing to the 1853 Endowment Plan.
The trial court properly found Reverend Castles had an eleemosynary or donative
intent in contributing to the 1853 Endowment Plan. Erskine was founded by the

Associate Reformed Presbyterian Synod of the South. Important to the intent of the

parties in this matter is that Reverend Castles was a Presbyterian minister, and as such, he
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contributed to the 1853 Endowment Plan for Erskine, an educational institﬁtion that was

“the property of the‘ Associate Reformed Presbyterian Syhod of the S.outh:‘__and which was ‘,
under ﬂllé direction and control ‘of a Board of Trustees who bwerc appéjnted by such |
i.IS‘yvnloclit '(Deféndant’s Exhibif 1, Erskine 00152, 0016‘2).‘ In the iniriutes from the Synod’s
méeting from 1853, it 1s notedv that -“[e]vei'y minister in the Synod éhouid léhd a helping
h;md” to the work of the endowment. (Defendanf’s Exflibit 1, Erskine 00001). The ,1853»
" Endowment Plan was by its terms a plan to put Erskine on équal »foot,irllg with other
similar collegés’ and to  provide an education fqr' its students as well as promote
Presbyterian doctrine. ‘Erskine'was established to benefit the church and the stafe,'and :
”any _donatioq to Erskine would likewise have an element of eléemosynary‘or charitablé
intent to promote the-religio.n. (Defendant’s Exhibiﬁ »1, Erskine 00001-00006, 00030-
00033). It is absurd to think that Reverend Castles; a Présbyterian rrﬁnister, who
contributed to -tﬁe 1853 Endowment Plan to help put Erskine in a sound ﬁnancial position
would now. want his SuB—Certiﬁcat\es to be used to p.otentially put Erskine out of
‘business. There is sufficient evidence in the record to support the trial .court’s ruling fhat
the Certificate of Scholarship combined both a charifable benefit with a corresponding

financial or educational benefit to the original benefactor or his assigns. -

E. The Certificate of Scholarship -is a negotiable
instrument and as such is not valid in perpetuity.

There is no doubt that the Certificate and Sub-CertiAﬁcate‘s in question are

negotiable instruments. Langston v. S.C. Railroad Co., 2 S.C. 248, 251, 1871 WL.4541
(1871) (holding a bearer coupon bond is negotiable). If there is no time period placed on

the negbtiable instrument, it is payable on demand. Black’s Law Dictionary defines a
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“note payable on demand” as “a note that is due at once . . .on presentation or at sight.”
 Black’s Law Dictronary 517 (4th ed. 1968) Certamly, the Sub Cert1ﬁcates were payable
upon presentation to the Treasurer of Ersklne The language of the Certlﬁcate 1ndlcates
as - much: “Tuition is- to be obtained on the surrender -of the accompanying
Subc'ertiﬁcates.” . The language of the. SublCertiﬁcates goes further: “This ‘being
surrendered to the Treasurer of Erskine College ent1tles the bearer to One Year’s Tuition'
in said College ”? (Plalntlff’ s Exhibits 2- 3, Certificate Number 725 and Sub-Certificates).
Further, Appellants agree that they are negotiable instruments and allege in their Brief
that the instrument in question co_ntains no time Iperiod,- but is instead, payable upon the
demand of the.holder. (Transcript, p. 16, lines 8-9; Abpellants’ Brief, pp. 6-13). .A's
such, the Certificate and its accompanying Sub-Certificates are, based ron Appellantsi
own mgMent, payable on demand. |

The long-standing law of South Carolina, dating back to the‘ﬁrst quarter of the
nineteenth century, holds that a negotiable instrument payable on demand is due

immediately, and that the statute of limitations runs in favor of the maker of the

instrument from the date of the execution of the instrument. See Coleman v.. Page’s
- Estate, 202 S.C. 486, 25 S.E.2d 559, 560 (1943) (citing cases therein). Appellants
attempt to circumvent this law by characterizing the Certificate and Sub-Certiﬁcates asa
“earer bond.” The South Carolina Supreme Court in considering bearer bonds has
discussed and applied the law of negotiable instruments and promissory Tnotes. See
" Langston, 2 S.C. at 253, 1871 WL 4541 (when discussing a coupon bond the Supreme

‘Court applied the rules applicable to promissory notes since both are negotiable

instruments); see also Sparagon v. Georgia, 249 Ga.App. 440, 548 S.E.2d 118 (Ga. Ct.
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‘ App. 2001) (finding no distinction between a bond and a prorr1iSSory note when
determining the accrual of‘ a right of action). There can be no dispute that the law'Of_
negotiable instruments payable on demand apply to the Certificate and its accompanying

" Sub-Certificates. -

I\loticeably; Appellants cite no authority to support their argument that the g
Certificate and Sub-Certificates remain perpetually valid and enforceable Even a case
cited by Appellants only stated that a negot1able instrument payable on demand ‘is not
due, without demand, until after the _lapse ofa reasonable time within wh1’ch to make a

demand.” Morgan v. U.S., 113 U.S. 476, 598, 5 S.Ct. 588, 501 (1885) (noting that the

bearer bonds at issue were not payable on demand; instead, they contained a time period

for redemption). Nowhere in that opinion does it state that negotiable instruments

payable on demand ren‘lain perpetually valid and enforceable.

Further, the out-of-state cases cited by Appellants for the proposition that an
endouvment investment in exchange for a scholarship unrestricted in duration remains
valid for -so long as the entity exists is not applicable in this case. In Hopkins .v.

Women’s Medical College of Pennsylvania, 331 Pa. 42, 200 A. 32 (Pa. 1938), the

scholarship at issue was by its explicit terms perpetual. The parties clearly contemplated

that the Alliance of Catholic Women of the Archdiocese of Philadelphia (ACWA) would

" have the right to send a qualified candidate to the Women’s Medical College of = -

Pennsylvania (WMCP) every year and thus had a perpetual right. When the WMCP
refused to continue to honor the agreement, ACWA immediately sued. Thus the

Pennsylvania Supreme Court was not required to determine if the statute of limitations or

an equitable defense, such as laches, would bar the ACWA’s action. See also Weeks V."
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Mississippi College, 749 So.2d 1082 (Ct. App. Miss. 1999) (iss'ue- before the court was a

. question at law and ndt in equity and the scholérShip certificate at issue explicitly -

provided “a Perpetual -SCholarship”)' Allumnae Ass’n of Wﬂliam Penh H'iygh School for

Girls v. Umv of Pennsylvania, 306 Pa 283 159 A. 449 (1932) (apphcatlon of the statute -

_of limitations or equlty defenses of laches and staleness of demand were not issues before

'V the ceurt in that case); Howard College v. Tumer, 71 Ala. 42‘9 (Ala. 1882) (issue'before -
| the court was a question at law and not in equity and the 'sc.holarshi-p »cer‘tiﬁcdte at issue
was specifically a “Certiﬁcate of Permanent Schelarship"’.). |

In this case, the scholarship to which Reverend ‘C.astles’ or his successors-in-
irrter_est was entitled Wae limited and not pememal like the schoiarships at issue in the
out-of-state cases referenced above. Even if Appellants’. assertion that the contraet
between Revererld Castles and Erskine contains no express term of duration is true, the
“contract is not perpetua “[Plerpetual contracts have not been favored in South Carolina
and are gene_'rally upheld only where the perpetual nature ef ‘the agreement is an express

“term of the contract.” Carolina Cable ‘Network 316 S.C. at 101, 447 S.E.2d at 201

(c1t1ng Chllds v. City of Columbla 87 S C. 566 70 S.E.2d 296 (1911)) In Chllds the

South Carolina Supreme Court held:
Where the parties to a contract express no period for its duration, and no
definite time can be implied from the nature of the contract or from the
circumstances surrounding them, it would be unreasonable to impute to
the parties - an intention to make a contract bmdmg themselves
perpetually.

87 S.C. at 572,70 S.E. at 298 (emphasis added). Here, the Certificate and accompanying

Sub-Certificates do not contain an express term stating they are perpetual, unlike the

scholarships at issue in the above-referenced out-of-state cases. Therefore, it is not
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~ reasonable to impute an intention between the parties to make the Sub-Certificates

.'bindiitg perpetually. In addition as the trial court held, there was an. element of donative
or charitable intent_ in Reverend Castles eontributing to the ‘Endowment‘ Plan and
5 obtaining a Certiﬁeate" of Sctlolarship because as a Presbyterian minister he sbught to
enciow Erskine to"heI‘;)' prorhote his Christian faith end educate individuals in a maﬁner
consist_ent V\}ith.that fatitht‘ |
Appellants; argument that the equitable doctrines of laches and stale demand
cannot apply to the Subeertiﬁcates since they hat/e no .d.urationali limit is without rtterit
becaus_e as diseussed.above, Reverend Castles’ Sub-Certificates 'were of a limited: term,
. the law disfavors peréetual contracts, aﬁd, further, the equttable defenses may apply even

if the statute of limitations has not run. Beli v. Mackey, 191 SC 105, 3 S.E.2d 816 -

(1939) (finding that the doctrine of laches may bar claims even though the statute of

limitations period has not yet expired on those claims); Lyerly v. Yeadon, 199 S.C. 363,

19 S.E.2d 648 (1942), @ atlﬁ 12 S.C. Jur. Equity § 25 (1992). (notirtg that “defense of
leches typically arises in cases in which the statute of limitations has not run”).

The trial court properly- four_1d the Certiﬁcate of Scholarship was a hybri'd
document that had charitable and financial aspects to it. thatever label is placed on it,
the equitatale ldoctrines ef laches and stale demand bar Appellants’ claim. It is well-
recognized in South Carolina that courts of equity can refuse to enforce an agreement
between the barties beea'use, as a matter of equity and pﬁbl_ic bolicy, the original
witnesses to the tratnsection are long-since deceasect, and the original intent of the patrtiesj
is difficult, if not impossible, to. discern. Also, equity will not | decree specific

performance unless the eontract is fair, just, and equitable. Campbell, 361 S.C. at 263,
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603 S.E.2d at 627. As the trial court sitting in equity properly found, Appellants’ ciaim is’

barred by the defenses of laches and stale demand.

II. THE TRIAL COURT PROPERLY APPLIED - THE
DOCTRINE OF LACHES AND THE DOCTRINE OF.
STALENESS OF DEMAND TO THE FACTS OF THIS
CASE.

’ A.. The trlal court properly held that laches bars
Appellants’ clalm
Laches is an equitable doctrine which aris'és upon the failure to assert a known

right. The equitable defense of laches'"follows the equitable maxim: “Equity aids the’_.

vigilant, not those wh(i ‘slumber on their rights.” Eldridge v. Eldridge, 398 S.C. 113; 121,
728 S.E.2d 24, 28 (2012) (quoting Hemingway v. Mentii)n, 228 8.C. 211, 89 S.E.2d '369
(1955)). Laches “is based on the injustice that might result from the enforcement of long
Iieglected rights, the difficulty, if not ihe impossibility, of ascertaining the truth of the
matters in controversy and doing justice bétween the parties, and on grounds of publii:
policy, its aim being the (iiscouragemEnt, for the péace and repbsé of society, of stale and
antiquated démands.” Hemingway, 228 S.C. at 217, 89 S.E.2d. at 371-72 (quoting 30
' CJS.Bquity § 113). | | |

Laches is defined as “neglect for an unreasonable aild unexplained length of time,
' uncier circumstances‘affordirig opportunity »for diligencé, to do what in law should have

been done.” Hallums v. Hallums; 296 S.C. 195, 198, 371 S.E.2d 525, 527 (1988) (citation

omitted). Laches connotes not only an undue lapse of time, Which is unreasonable and
unexplainable, but also negligence and oppoi'tunity to have acted sooner. Bell, 191 S.C.

at 124-25, 3 S.E.2d at 825. The elements of laches are: (1) delay by one party; (2)
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unreasonable or unexplained length of time; (3) knowledge of rights by the party; (4)
reliance on non-assertion by. the other party; and (5) prejudice to that other party if the

right is now-asserted. RWE NUKEM Corp. v. ENSR Corp., 373 S.C. 190, 199, 644

S.E.2d 730, 735 (2007); Emery v. Smith, 361 S.C. 207, 215, 603 S.E.2d 598, 602 (Ct.
App. 2004). |

In Bell v. Mackey, the plaintiff sought an accounting against the administratrix of

a deceased administrator and the surety. The administrator was appointed 19 years before
the action was commenced and the final and only return was made 17 yea“:rsvprior to. the
commencement of the action. Most of 'the records had been lost or could not be found, the
administrator had died, the probate judge had died, and there were other circumstances
which render'ed. it inequitable to require an accounting. Takiﬁg into account all the
circumstances, the Supreme Court held that the action was barred by laches. 191 S.C. at
105-25, 3 S.E.2d at 816-25.

In the companion cases of Robinson v. Estate of Harris, 388 S.C. 616, 698 S.E.2d

214 (2010); Robinson v. Estate of Harris, 388 S.C. 630, 698 S.E.2d 222 (2010); Robinson

v. Estate of Harris, 388 S.C. 645, 698 S.E.2d 229 (2010); and Robinson v. Estate of

Harris, 389 S.C. 360, 698 S.Eéd 801 (2010), plaintiffs were alleged heirs of a former
propefty owner asserting ownefship claims to the property at issue in each case. In the
companion cases, plaintiffs were seeking to quiet title and to set aside a prior quiet title
action. In all of the cases, the Supreme Court found that laches barred plaintiffs’ claims.
Si)eciﬁcally, the Court held:
| . In reaching our decision, we have thoroughly considered and are
‘empathetic to [plaintiffs’] plight. However, given the specific facts of the

instant case, we are compelled to hold the doctrine of laches precludes
[plaintiffs] from pursuing their claim. Here, [plaintiffs] waited thirty-nine
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* years to assert their rights regarding the 1966 quiet title action. We find
such a flagrant and egregious delay represents the quintessential situation
that the doctrine of laches was intended to protect. For this Court to hold
otherwise, we would have to affirmatively reject this well-established
equitable doctrine. 388 S.C. at 628, 698 S.E.2d at 221; 388 S.C. at 643,

' 698 S.E.2d at 228-29; 388 S.C. at 657-58, 698 S.E.2d at 236; and 389 S.C.
- at372-73, 698 S.E.2d at 808 (emphasis added).

In Robinson v. Estate of Harris, 391 S.C. 114,705 S.E.2d 41 (2011), a subséqﬁént o

‘companion case to the aforementioned Estate of Harris cases, the Supreme Court held

that laches barred a quiét title action by plaintiffs who were challenging a conveyaﬁce of .

 property that had occurred in 1946, which was over 55 years prior to th_e"commence‘ment

‘of the current action. The lower court granted summary jlidgment against the plai'ntiffsA

and in favor of the defendants pursuant to S.C. Code Ann. § 15-3-340 (2005), becaus_e
almost 60 years had passed since the conveyance iﬁ question and two related estateé hgd '
Been propérly rprobated without any claims by the alleged heirs. The lower court iﬁ its
order noted that the pIaintiffs ““sat idlely [sic] by for a périod in excess Qf fifty-five (55)

years assumedly knowing‘ that they may have a right in.the real property of Ellis

’Pivnc_kney.”’ Id. at 118-119, 705 S.E.2d at 43. In addition, the Supreme Court favorably

cited the lower court’s following observation:

It has been -almost sixty (60) years since the real property that is the
subject of this action was conveyed to Ellis Pinckney. There is no

~ provision in the Code of Laws of South Carolina that accords anyone the
right, legally or equitably, to bring an action sixty (60) years after the fact.
[Plaintiffs] knew.of their rights well in advance of this day. It was
incumbent upon the [plaintiffs] to file the appropriate action in a court of
competent jurisdiction to have those rights adjudicated.” "Id. at 119, 705
S.E.2d at 43-44.. ‘

The Supreme Court held that plaintiffs’ “inaction for many decades constitutes laches” |
and laches barred plaintiffs’ quiet title action. Id. at 119, 705 S.E.2d at 44 (emphasis

added).
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The trial court pro}perlyi held that Appellants’ cléim is baﬁed by the doctrine of

laches. . As determined by the trial coui't; the elements of laches have .béén'mct in the

following particulars. First, more than 150 years have 'pass_ed. since the Sub-Certiﬁcétes |

were issued to Reverend Castles by Erskine. " These Sub-,Cerﬁﬁcateswere passed down

. through Reverend Castles’ family to Appellants’ father and then to Appellants in 1982.

Appellants knew of the existence of the Sub-Certificates pfior_to 19827and_came into

physical possession of the Sub-Certiﬁcétes in 1982 upbn the death of their father. (Aff.

" of William K. Smith; Transcript, p. 56, lines 9-22). The Appellants themselves allowed

at least 26 ‘yeérs to pasts vbefore they took any action. Also collecﬁ\}ely, Reverend Castles

and all his heirs waited 154 years to present the Sub-Certificates. Under any review,

‘there has been substantial delay and the first element of laches has been met.

Secondly, there is no explanation in the record as to why Appellants or their
predecessors-in-interest did not attempt to redeem the Certiﬁcaite'and,accompanying Sub-

Certificates -prior ‘to 2008. Appellants themselves had the Sub-Certificates in their

‘ possession since 1982 and were aware of their existence prior to then.. Yet, Appellants

waited 26 years while the Sub-Certificates were in their physical possession prior to

| vmakin‘g a demand of Erskine. Indeéd, the Appellants were ages 49 and 54 before they

filed this action and were 52 and 57 at the time of trial. (Tfénscript, page 4, lines 16-2Q).
Because the Sub;Certiﬁcates were passed through familial generations, Appellants and .
their predécéssors—in—intcrest héd knowledge of the Sub-Certiﬁcates for 154 years before
attempting to act on them. Appellants argue that théy and their predecessors-in—iﬁterest
made a conscious decision to‘wait until their investments ripened, as if they were holding

N

a publicly-traded stock. Appellants grossly mischaracterize the nature of the Sub-
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Certiﬁcateé because, as set forth in the trial court’s order and in Erskine’s ‘ﬁrst argument
above, the Sub—Certiﬁcates‘were issued to a Presbyterian minister who respouded to fhe
call to help a struggling church-sponsored college that was just beginn_irig and whose
mission was to not only provide an education but to also promote the Christian faith. The
1853 Endowmént Plan was not similar to purchasing stock in a company because Erskine -
Cpllege isa ndt—for¥proﬁt or eleemosynary entity esfablished by the church. Erskine was
never startg:d as a for-profit entity wi;ch a main objective to make money for its investors. -

Moreover, negligence in the context of laches is the opportunity fo have acted
sooner. Emery, 361 S.C. at 215, 603 S.E.2d at 602. Black’s Law Dictiunary 1184 (4th
ed. 1968) defines uegligence as “[t]he omission to do something which a reasonable man,
guided by those ordinary considerations which ordinarily regulate human affairs, would
do, or the doing of something vuhich a reasonable and prudént man would not do.” A
réasonable' and prudent person would not have sat on the Sub-Certificates fur the 26 years
that Appellants themselves have been in physical posseusion of them. Further, a
reasonable and prudent person throughout multiple generations of a family would not
have waited more than 150 years prior to21 ¢ presenting theni. In addition, the effects of
the Civil War and the uubsequent de-valuation of the Certificates issued pursuant to the
_1‘853. Endowment Plan clearly should have put a reaéonable and prudent person on notice
to assert a claim. furthermore, there is absolutely no evidence that Erskine has
recognized the Sub-Certificates issued pursuant to the 1853 Endowment Pian since the
~ early to mid-1870s and a reasonable and prudent person would not believe that a valid
claim still exists when more than 130 years have passed since Erskine apparently

acknowledged a valid claim on the Sub-Certificates.
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It is also worthy to note that the App'ellants offered no evidence at tﬂal fo éittempt

to explain such delays.’ An affidavit-of Appellent William K. Smith was offered but it- - -

only presented a cursory tifneline as to how Appellants came to be in _po_eses'sibn of the
Sub-Ceﬂiﬁcatee. Hewever, no evidence was presented to explain< ‘their dela& “in
preéentatio’n.

A;[ the time of Appellants’ demand in 2008, 26 years had paSSed si_ﬁce Appellants

took possession of the Sub-Certificates and over 150 years had passed since the

’eétabliéhment .of the 1853 Endowment Plan and the issuance of the Certi.ﬁcate to

Reverend Castles. Such ' delay of greater than 150 years‘ can only be described as
unreasonable and negligent, especially as compared to the unreasonable delay of 17 years

found in Bell, and 39 years and 55 yearS found in the Estate of Harris cases. Equity

cannot allow parfies such as Appellants and their predecessors to sleep on their rights for

more than 150 years. In ﬁght of all the circumstances, the delay by Appellants and their

predecessors—in—in"[erest clearly is unreasonable and negligent: The second element: of

laehes as to an unreaSonable or unexpiained length of .time has beel.lvsatisﬁed.

The third element of laches requires knowled'ge _Qf rights by the party. Appellanfé
do not deny that they.of their predecessors had 'knowledge of the —Sub,-Certiﬁcétes, but
merely argue that they had no duty to act prior to 2608. | As discussed above, Seuth
Carolina law disfavors perpetual contracts and even negotiable iﬁstrun&ents have some

period of reasonableness within which rights must be asserted. See Morgan, 113 U.S. at

598, 5 S.Ct. at 501; Carolina Cable Network, 316 S.C. at 101, 447 S.E.2d at 201; Childs,

87 S.C. at 572, 70 S.E. at 298. As the trial court properly foﬁnd, Appellants did not

- stumble upon the Certificate, but the Certificate was passed through familial generations
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~and Ai)pellants and their predecessors either knew or should have known their rights but
crlose to sleep on them making justice Vdifﬁcult at this late date. The third elemerlt of
laches is satisfied. |

As to the fourth.element of laches,.Erskvine relied on the non-assertion of a eléim
by Appellarrrs and their‘predeeessorsérn-interest. V,Erskine closed for the Civil War during
the fall of 1861 and reoﬁened in the fall of 1866. The Civil War and its aftermath wiped
Qut.the .ﬁlrlds- of the errdowment. There?rfter, Beginning in 1866, Erskine devalued the
Sub-Certificates to ‘sueh‘ an extent that by 1872, Erskine credited subscribers with only
one-fourth of the cost of tuit_ion. (Defendant’s Exhibit 1, Erskine 00067, 00070, 00071,

" 00076 and 00086). Notice of these changes to the 1853 Endowment Plan were published A
in several .publi‘cations,,and these publications were available to church men, such as
Reverend Castles. (Defendant’s Exhibit 1, Erskine 00070, 00071, 00076 and 00086).
There is rlo nﬁe‘ntion of the 1853 Endowment Plén in the Erskine catalogs after the early

to mid-1870s_, and thereby, there is no evidence that Erskine accepted the Certiﬁcatesl
after ﬂrat time. (Defendant’s Exhibit 1, Afﬁdavit of Greg Haselden). Appellants arid
their predecessors-in-interest should har/e known by at least the mid-1870s that
circumstances had chénge,d that required action on their part, if any they could assert.
Erskine has plainly relied on the inactions of Appellants and their predecessors—in-interest
in not timely presenting the Sub-Certificates, and as sueh, Erskine has moved on and

long-since chringed ‘its position of accepting such Sub-Certificates, whrch is exactly the -

reason for applying laches in this case. See Chambers of S.C., Inc. v. County Council

for Lee Cty., 315 S.C. 418, 421, 434 S.E.2d 279, 280 (1993) (“Under the doctrine of

laches, if -a party, knowing his rights, does not seasonably assert them, but by
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unreasonable delay _céuscs his advefsary to incur expenses or enter into ‘obligations or
“otherwise detrimentally change his position, then equity: nvill ordinarily refuse to-enforce
those- rights.”). This history of Erskine shows that there W;is “an acquiesc;enc'e,.
vacknowledgement, and understanding on -the part of Erskine and any surviving post-C'iVikl
War certificate holders that history had compelled a change of circumsfances upon_
Erskine and the donors, and that if Erskine were to Siirvi_vé as an institutipn of nighef
“learning,rede‘mption of the certificates at full value simply was not possible.” . (Rev.
Order, p. 8). |

~ There is also detrimentai prejudice to Erskine if the Sub-Certificates are allowed
to be used by Appellants. The cost of one year’s tuition has groWn exponentially ovér the
last 160 years. In 1855, tuition for the preparatory department at Erskine was $12.50 per
term nnd tuition for college' claéses was $16.00 per term. '(Defendant’s Exhibit 1, Erskine
00013). From V1866 through 1872, tuition was $40 per term. (Defendant’s Exhibit 1,
Efskine 00067, 00070, 00071, 00076 and 00086). However, the cost of tuition today is
| drastically more. Tuition at Erskine for the term 20132014 was $29,310. (Defendant’s
Exhibit 1, Affidavit of Greg Haselden; Transcript, p. 58, lines 22-24). Under Appellants’ |
-the.ory of this case, each Sub-Certificate for one year’s freé tuition would have béen
worth $29,310 at the tirne of trial, and collectively the 25 Sub—Certiﬁcatés would \ha\;e
been worth approximately $732,750. (Transcript p. 58, lines 22-25). No records exist as
to. how many Certificates with accompanying Sub-Certiﬁcat_és might still exist. It is
worth noting that AppellantS’ Certificate shows the number 725. As the trial judge,A
sitting in equity, noted, the unceftainty of the number of stock certificates and the

‘possibility of their bankrupting the college clearly show Erskine has been prejudiced by

27




- the late presentment of the Appellants Certificate. (TranSCript p. 67, line 24-p. 68,

line15) The unreasonable delay by Appellants and therr predecessors -in-interest has -
allowed their potential recovery to multiply to an amount far beyond the contemplation of
Reverend Castles or Erskine and to such an extent as to threaten Erskine’s continued
existence and to bring .a 'windfa.ll to Appellantsif rec0Very was allowed.

Further, all the parties inyolv_ed in.the initial transactionare deceased and their ‘
testimony is unavailable. While Erskine does have. some historical minutes and other
-documents from the period in question the record is by no ‘means complete. There are.
gaps in the documentatlon that would benefit from test1mony by a party to the transaction
and would help in ascertalmng the intention of the parties to the Certificate. “Courts have

: the 1nhe_rent power to do all things reasonably necessary to ensure that just results are

reached'to the fullest extent poSsible.” Jones v. Leagan '384 S.C. 1 19, 681 S.E.2d 6, 16

(Ct. | App. 2009). The only just result in this case, where Appellants and their
predecessors- -in-interest walted more than 150 years to assert a claim under Reverend
, Castles’ Certiﬁcate, whereall of the witnesses to the transaction are deceased, and where
Erskine would be extremely prejudiced in having to accept 25 Sub-Certificates that were
_initially secured for $‘1 00 but which can be viewed_ as being collectively ' worth
approxim'ately $733,000, would be for the Court to affirm the trial court’s ruling that the
doctrine of laches bars Appellants’ claim.
| Even if the Court were to find the Certificate and Sub-Certificates are bearer
coupon bonds that are unrestricted in duration, the doctrine of laches still bars
'Appellants’ claim as more fully set forth above. Laches is an equitable defense with “its
aim being the discouragement, for the peace and repose of society, of stale and antiquated

D
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demands” and that ‘;tak_e[s] into consideration ‘Wh.eth.er' there has been 's_nch a‘change‘ in »:
conditions asl,bto rpr-ejudice' the right cf cne .of the pa‘rties in inaking his ‘de'fense and-_r.cnd‘e'r'

| incquifable the enforcement of the claim scn_ght: to be assertcd.” Hemingway, 228 'S.C.'dt_'
217-18, 89 S.E2d. at 371-72 (citation omitted). | | -
Also, Erskine has cV.ery right to assed snch cdditable defcnées' a:s'ldch’est and

 staleness of demand because Erskine has clean hands ‘and has not 'dctcd u’nfai.rly.'toward .

Appellants or their predecessors-in-interest. Contra, Emerv, 361 S.C. at 215, 603 S.E.2d

at 602 (ﬁnding that cx-‘wife was not baned in receiving’e‘x—hué;cand’s retifcmcnt .bcnéﬁts
under laches because h.er. delay in fécciying such benefits _Was "cansed by‘.'ex_-hu‘_sb‘and’s"
failure to act pursuanf 't'o'v the divcrce decree); hﬁtially after the Civil .-War», rEfskiine -
attempted fco recognize thev Ceniﬁcates; althoughvon -'a reduced basis, but Erskine ‘Ahas
openly not honored Ceftiﬁcates such as thc -one‘held by Appellants for over 130 years. 'A
Furthermore, the witnéSses to the 1853- Endowmcnt Plan have iong sincc paéscd, and tne
tuition rates'lllave drastically,increased over thc past 160-years. The failure fo recognize
the Certiﬁcatcs; the lengtn of fime‘ﬂvlat ha_s.-pa‘ssed., and the increase in tuiticn ratcs clcérly
establish d change in condition by Erskine that “would cause an unjust, ineqnitable, and
potentially destrucﬁve effect cn Erskine if these certificates were fo be enforced.” (Rev.
Order, p. 9). Accordingly, the trial court’s finding that Appcllan;[s’ claim is barr‘ed.bj

laches should be afﬁrnied.

B.  The trial court properly held that staleness of
demand bars Appellants’ claim. '

The trial court also held that Appellants’ claim was barred by the dcctﬁne of stale

demand. A stale demand is defined as “one that has for a long time remained unasserted;
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one that is first asserted after an unéxp'lained delay of such greaf length as to render it

difficult or impossible for the court to ascertain the truth of the matters in controversy and

to do justice between the parties, or as to create a presumption against the existence or

validity of the claim, or a presumption that it has b_eeri abandoned or satisfied:” Bell, 191

S.C.. at 124-25, 3 S.E.2d at 824 (citing 21 C.J., _2‘11); see also PrveAsbvte'r-ilan Church of

James Island v. Pendarvis, 227 S.C. 50, 86 S.E.2d 740 (1955) (finding the issue in that

case came within the definition of “stale demand”); All Saints Parish, Waccamaw v.

Protestant Episcopal ChurCh in the Diocese of South Carolina, 358 S.C. 209, 595 SE.2d
253 (Ct. App. 2004) (finding a genuine issue of ‘material fact existed as to whether
defendant’s counterclaim was stale); Although staleness of demand implies a greater

lapse of time than is necessépry for laches, staleness of demand does not require a chahge

in conditions as would render inequitable the enforcement of a claim. Bell, 191 S.C. at

124-25, 3 S.E.2d at 824. " The doctrine of stélenéss of demand will be applied to bar

recovery on a claim even where the statute of limitations has not yet run on the claim. Id.

In Presbyterian Church of James Island v. Pendarvis, the Court found that a trust

established in 1713 had been repudiated no later than 1871 and any action to enforce the

terms of the trust in 1955 was barred by the doctrine of stale demand. 227 S.C. at 59, 86
S.E:2d at 744. In Pendarvis, more than 80 years had lapsed between when the trust was

purportedly repudiated and the subsequent action in which the Court found that any

action to enforce the terms of the trust would be barred.

" Here, Appellants and their predecessors-in-interest have waited 157 years to
commence an action concerning the validity of Reverend Castles’ Sub-Certificates.

Appellants do not assert that Erskine in any way prevented them or their predecessors-in-
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" interest from assertihg this claim earlier, but merely that they did not wish to make an

,.-e‘arlier claim because their inVéStménts had not ripened. Clearly, thié uneXplained deléy o
~ by Appellants to assert a claim undef the Sub-Certificates renders it difﬁcﬁlt, if ﬁbt
irripossible, ~fof the Court’to (iétermine the truth of the rﬁafters related to the Certificate
and aqc()'mpanjd_ng Sub_-Cerfiﬁcates and to do justice between the parties. Common 's-ense
dic;,tates thavt'the- lapse of v1‘57_ years prior to Appellants ;:oinmencing an action on the Sub-
Certificates is indicative fchat a claim tb enforce the Sub-Certificates, if any, is no longer
‘vélid and haé been abandoned. A party knowih_g its. fights to a claim, as Appellé.nts
contend they and tﬁéir predegeésors-in—interest did for 157 years, canﬁot slumber on th_osé
rights, but must act in é timely manner. Moreover, the passége of such a large amount of
tifne alorig with vthe Civil War, two World Wars, and a Great DepressiQn establish that
Appéllants ha\'/e inexpiicably sat on their rights to such an extent that it makes it difﬁc_:ﬁlt,
if not impbésible, for the Court to ascertain the true inten‘; of Reverend Castles énd
Erskine in 1853 when the Endowment Plan bégan or 1854 when tﬁe Certificate was.
| “issued to Reverend Caétles. Therefore, this Court should affirm the trial court’s finding
that the doctrine of stale derhand bars Appellants’ claim.

CONCLUSION

In accordance with thé provisions of the 1853 Endowment Plan, the Certiﬁcaté
and accompanying Sub-Certificates in Appellants’ possession expired many years ago
and are no longer valid. The only reasonable interpretation of the contract ‘betweenv
Reverend Castles and Erskine is that neither party intended for holders of a Certificate to
slumber on their rights for 157 years. Reverend Castles was a Presbyterian rrﬁnister who

‘responded to the call of the 1853 Endowment Plan in order to help Erskine, a struggling

31



church-supported college. Certainly, he did not intend for the Certificate that he obtained

to be used to economically devastate Erskine. Because Appellants and their .

predecessors-in-interest unreasonably waited 157 years prior to bringing an action to

enforce the Certificate and its accompanying Sub-Certificates at issue in this case, the A

Appellants’ action is barred by the doctrine of laches and the doctrine of staleness of

demand and the trial court’s rﬁling should be affirmed.

For the reasons set forth herein, Erskine asks the Court to uphold the trial court’s

finding that Appellants are barred from enforcing their Certificate and accompanying

Sub-Certificates.

February 2, 2016
Greenwood, South Carolina
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McDONALD PATRICK POSTON
HEMPHILL & ROPER, LLC
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