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APPELLANTS GANDIS AND SHIRLEY’S
PETITION FOR WRIT OF SUPERSEDEAS




- Appellants John | Gandis and Andrea Comeau-Shirley (“Shirley”) (collectively
"‘Appellants”) petition the Court to stay the Trial Order of the Honorable D. Garrison Hill, filed
January 9 2015 finding that Gandis and Shirley “froze-out” and “oppréssed” Wilson as the other
member of Carolina Custom Converting, LLC (*CCC”) and ordering Gandis and Shirley
individually to bﬁyout Plaintiff/Respondent David Wilson’s 45% interest of CCC for a total of
$347,863.23 (the “Trial Order”). (Exh. A). In addition, Appellants seek a stay of Judge Hill’s
July 24, 2015-B'ond Ofder directing Gandis and Shirley to post a bond c;r surety in the amount of
$347.863.23 (the “Bond Order”) in order to obtain a stay. (Exh. B). Both orders are currently on
appeal. Appellants request emergency relief on this Petition because Wilson has initiated
supplemental proceedings against the Appellants in an attempt to collect on the judgement under
the Trial Order and a Rule to Show Cause hearing is currently scheduled for March 18, 2016
before the Master in Equity for Greenville County.

I. FACTUAL BACKGROUND

This case spawned from the establishment, management and eventual unraveling of
"Carolina Custom Converting, LLC (“CCC”), a company engaged in the plastic film business
owned by three members — Appellant John Gandis (45%); Appellant Andrea-Comeau-Shirley
(Shirley) (10%) and Respondent David Wilson (45%). Wilson filed an action alleging (1') he
was subjected to shareholder oppression by Gandis .and Shirley; (2) Gandis breached his
fiduciary duty to CCC and Wilson; (3) Gandis and Shirley converted company funds and’
property to their own use; (4) seeking dissolution of CCC, or in the alternative, disassociationr

Gandis and Shirley answered and counterclaimed for Wilson’s breach of his fiduciary duties to




CCC and its members. Wilson later brought a derivative suit as a representative of CCC and.
named ZOi Films, LLC (ZOi) a1-1d Deco-Tex, LLC (DecoTex) as additional defendants.

On September 20, 2013, Wilson filed a Second Amended Complaint alleging the same
causes of action in an individual capacity as well as derivatively while adding CCC as a party.
CCCi then counterclaimed against Wilson, Steve Norvell, Fresh Water Systems, Inc. and
Neologic Distributions, Inc. for breach ofiduty of loyalty, conspiracy and violations of the South
Carolina Trade Secrets Act. Norvell, Neologic, and Fresh Water respénded, asserting the Trade
Secrets Act claim was made in bad faith.

The parties waived a jury trial and submitted all claims to a bench trial that was held
September 30, 2014 through October 3., 2014 before the Honorable D. Garrison Hill.

On January 9, 2015 the trial court entered the Trial Order finding that Gandis and Shirley
“froze-out” and “oppressed” Wilson as the other member of CCC and ordered Gandis and
Shirley individually to buy-out Wilson’s 45% interest of CCC for a total of $347,863.23 pursuant
to its claimed equitable powers under S.C. Code Ann. § 33-44-810. The Trial Order further
found that: |

(1) the evidence presented at trial did not establish Wilson breached his fiduciary duty to

Gandis or other members of CCC;

(2) CCC failed to provide that Wilson, Neologic, or Freshwater misappropriated CCC’s trade
secrets;

(3) Evidence at trial demonstrated that Neologic/Freshwater used CCC’s confidential
information and therefore the company was justified in bringing the trade secrets claim;

(4) CCC failed to provide sufficient evidence in support of its claims for civil conspirécy

against Wilson, Neologic, and Freshwater;




(5) Neither party proved their respective conversion case against the other; and
(6) Wilson was not entitled to prejudgment interest.
Gandis, Shirley and CCC filed a Rule 59 Motion for New Trial and Reconsideration on »
* January 20, 2015 asking the trial court reconsider the date for valuation of Wilson’s interest
and/or give weight to the valuation when Gandis and Shirley agreed to sell their interest to
Wilson during December 2011 and January 2012; its ruling requiring Gandis and Shirley to
personally buy-out Wilson’s membership interest; its conclusion that Wilson fully disclosed the
existence and .substance of disputed accounts and its application of the law respecting the South
Carolina Trade Secrets Act. The circuit court denied that motion by Order dated January 28,
2015.
On February 25, 2015 Gandis, Shirley, and CCC filed a timely appeal of the Trial Order.
(2.25.15 Not. of App.; On appeal Gandis and Shirley argue the Trial Order directing them to
individually buyout Wilson’s interest in CCC was effected by one or more errors of law and that
it erred in calculating the buyout price of $347,863.23 among other things. Specifically, Gandis
and Shirley set forth the following issues on appeal:
1. Whether the Circuit Court Erred By Failing to Apply the Correct Legal Standard
for Fiduciary Duty Among Partners and LLC Members of Full and Honest
Disclosure of Side Deals and Competitive Activity That Should Have Been
Business of the Company?

2. Whether the Circuit Court Erred In Disregarding Fundamental Business
Operations and Principles and Instead Focused on The Personal Financial

Situation of Wilson to Find that Wilson Was An Oppressed Shareholder?




3. Whether the Circuit Court Erred by Failing to Dissolve the Company, Failed to
Order the Company to Purchase the Shares, and Ordered Individual Members,
One of Which Was a Non-Voting Member, to Purchase the Shares of Wilson at a
Valuation Date Prior to Wilson Removing Substantial Value from the Company?

4, Whether the Circuit Court Erred in Fashioning Equitable Relief for Wilson When
Wilson Had Unclean Hands?_

“In April 2015 Wilson filed a Rule to Show Caus_e against Gandis and Shirley seeking a
finding of contempt for failure to pay him the $347,863.23 for his interest in CCC as ordered in
the Trial Order. Gandis and Shirley opposed the motion, arguing the Trial Order was stayed
upon their filing of an appeal. The parties aﬁpeared before the trial court on July 17, 2015 to
address this issue.  Following the hearing, the Court issued th¢ Bond Order ﬁﬁding its Trial
Order constituted.a money judgrﬁent as provided in S.C. Code § 18-9-130, and was therefore an
exception te -the automatic stay under SCACR 241(b). It continued noting “[h]owever, under §
18-9-130, this Court may stay enforcement of the jedgment upon posting of a_bond” and _
-pr(;ceeded to grant a stay upon Appellants’ posting of 2 bond in the arhount of $347,863_.'23
within 30 days. Gandis and Shirley filed a timely notice of apiaeal of the Bond Order on August
24, 2015. CCC filed a notice of appeal the next day. (8.24.15 Notice of Appeal).'

Despite both orders being on appeal, Wilson initiated supplemental proceedings against
" Gandis and Shirley in early Oct‘ober 2015 in an attempt to collect on the judgement under the
Trial Order. A Rule to Show Cause hearing was scheduled for January 26, 2016 before the

Master in Equity, the Honorable Charles B. Simmons Jr.

! Due to the length of the trial and complexity of the matter, Appellants® Initial Briefs were filed with the Court of
Appeals on December 9, 2015.




Appellants filed a Petition for Writ of Supersedeas with the circuit court on January 13,
2016 seeking to stay enforcement of the Trial Order and the Bopd Order pending resolution of
each on 'cippeal. (Exh. C). The Master heard arguments from the parties on the Writ on January
- 26, 2016. The Master then denied Appellants’ Petition in an Order entered February 10, 2016.
Following the denial, the Master rescheduled the Rule to Show Cause hearing for March 18,
2016. (Exh. D). |

Gandis and Shirley now petition this Court and seek a Writ to stay enforcement of the
Trial Order and the Bond Order pending resolution of each on appeal.

II. LEGAL STANDARD

A supersedeas is an extraordinary writ, which appellate éourts use only whgn necessary
tb preserve the fruits of a meritoriqus appeal, to avoid irreparable harm, or to prevent a
miscarriage of justice. rSee Graham v. Graham, 301 S.C. 128, 130, 390 S.E.2d 469, 470 (Ct.
App. 1990) (“[T]he purpose ... of a supersedeas ... is to ... preserve to appellant the fruifs of a
meritorious appeal where they might otherwise be lost to him.” quoting 4A C.J.S. APPEAL &
ERROR § 662 at 494-95 (1957); Andrews v. Sumter Commercial & Real Estate Co., 69 S.E. 604,
606 (S.C. 1910) (explaining that a supersedeas should be issued “only to the extent clearly made
to appear to be necessary to prevent irreparable injury or a miscarriage of justice™).
Additionally, the court takes into consideration whether a supersedeas “is necessary to preserve
jurisdiction of the appeal or to prevent a contested issue from becoming moot.” -~ SCACR
241(c)(2); see also Berry v. lanuario, 281 S.C. 21, 314 S.E.2d 308 (1983)(granting petition for

supersedeas appropriate to prevent mootness of issues on appeal).




II1. ANALYSIS

Gandis and Shirley bring this Petition in order to protect their interests pending the
outcome of the appeal. See Whetstone v. Whetstone, 289 S.C. 403, 346 S.E.2d 532 (Ct. App.
1986)(holding that where petitioner failed to appeal decree or file petition for writ of
supersedeas, issue presented on appeal was rendered moot). Issuance of this writ pending
resolution of the appeal is crucial because allowing Wilson to execute oﬁ the judgment set forth
in the Trial Order potentially renders numerous issues on appeal moot and may result in a
miscarriage of justice should the appellate court reverse or modify the trial court’s findings of
fact and conclusions of law. Unless the Court grants this Petition, Gandis and Shirley will be
denied appropriate review of contested issues, some of which present novel and important issues
of law.

Specifically, on appeal Gandis and Shirley argue the Trial Order requiring them as
individuals to buyout Wilson’s interest in CCC was based on errors of law and the buyout price
of $347,863.23 wrongfully calculated. The following issues are on appeal:

1." The Circuit Court’s Error of Applying the Incorrect Legal Standard for Fiduciary

Duty Among Partners and LLC Members.

N

The Circuit Court’s Error of Disregarding Fundamental Business Operations and
‘Principles and Emphasizing the Personal Financial Situation of Wilson to Fiﬁd that
Wilson Was an Oppressed Shareholder.

3. The Circuit Court’s Error in Failing to Dissolve the Company, Failing to Order the
Company to Purchase the Shares, and Error in Ordering Individual Members, One of
Which Was a Non-Voting Member, to Purchase the Shares of Wilson at a Valuation

Date Prior to Wilson Removing Substantial Value from the Company.




4. The Circuit Court’s Error in Fashioning Equitable Relief for Wilson When Wilson
Had Unclean Hands.

Reversal or modification upon any one of these grounds nullifies, or at the least modifies
the Trial Order. Speciﬁcally, should this Court find the Trial Order applied the incorrect
standard for a breach cf fiduciary duty the equitable relief of a buyout ordered in it would be
improper. Likewise, reversal of the oppression finding, a determination Wilson had unclean
hands, or that disselution was the proper remedy rather than buyout all nullifies or makes
unavailable the relief awarded in the Trial Order. Alternatively, the Court could find the Trial
Order incorrectly calculated the buyout amount and modify it appropriately. Any of these
rulings impact the judgment in the Trial Order and Wilson’s ability to collect upon and right to it.

- As 1t penains to the individuals, the circuit court imposed individual responsibility on
CCC owners and ordered Gandis and Shirley to individually buyout Wilson’s interest in CCC.
There is a contested individual liability issue on appeal. In addition, the calculation of the value
of Wilson’s interest is disputed on appeal. Therefore, if Wilson is allowed to collect on the
judgment prior to resolution of the appeal, the contested issues become moot because he gets the
relief regardless of his entitlement to it and without regard to what the higher Court rules.
Denying this writ allows Wilson to pursue and collect on a large judgment to which Appellants
contend he is not entitled due to an error of law. They have sought review and determination of
these issues in this Court and should be afforded an opportunity to have them decided before
Wilson can collect and render them moot. “A moot case exists where a judgment rendered by
the court will have no practical legal effect upon an existing controversy.” Sloan v. Friends of

Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474, 477 (2006).



Wilson should not be able to collect on a judgment whose propriety and validity are
actively contested in an appeal. Failure to issue a writ and stay the orders allows Wilson to
collect on a legal basis and in a certain amount Appellants contend are fatally flawed by legal
errors. If they are forced to pay Wilson the $347,863.23 before the appellate court resolves the
issues without any protections for the possibility they never should have been required to pay
him or pald hi.rﬁ an improper amount, the Court allows a substantial injustice and unjust burden
to go unchecked. It is a large risk that need not be taken. Appellants have no protection such as
a bond or surety posted by Wilson to guard against the risk of the Trial Order being reversed or
modified. It then becomes of matter of un-ringing the bell with Gandis and Shirley burdened
with the task of trying to get their hundreds of thousands of dollars back from someone who
never should have received it. The legal basis for requiring individuals to take such an action
requires clarity and finality; protections that the individuals maintain are accorded by the
Appellate Rules (i.e. SCACR 241(a)-(c)) but denied by the circuit court.

IV.  CONCLUSION

In order to avoid a miscarriage of justice and prevent contested issues on appeal from
becoming moot, Gandis and Shirley respectfully petition this‘ Court to issue a Writ of
Supersedeas staying both the original Trial Order of January 9, 2015 and the Bond Order of July
24, 2015. Specifically, Appellants seek emergency relief from the Trial Order requiring them to
individually purchase Wilson’s interest in CCC for $347,863.23 and the portion of the Bond
Order directing them to post a bond in that amount.

(signature page to follow)




Respectfully Submitted,

ROE CASSIDY COATES & PRICE, P.A.

Gl O A~

/Randle Moody, II S.C. Bar # 14135
" /Joseph O. Smith, S.C. Bar # 77475
1052 North Church Street
Greenville, South Carolina 29601
(864)349-2600
(864)-349-0303 fax
Attorneys for Appellants John Gandis and
Andrea Comeau-Shirley

February L‘, 2016
Greenville, South Carolina
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VERIFICATION OF ANDREA COMEAU-SHIRLEY




PERSONALLY appeared before me, Andrea Comeau-Shirley, who, on oath states that
she has read Appellants’ Petition for Writ of Supersedas and says that the facts stated in
Appellants’ Petition for Writ of Supersedeas are true and correct to the best of her knowledge,
information and belief, noting that, for simplicity, the Writ of Supersedeas omits details relating

to the different classes of membership interests held by the parties.

Andrea Comeau-Shirley

February \§ 2016

ay of 6.

X

Not&ry Public for Geprgia Z’D b
My commission ex;afr ¥/ /&
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PERSONALLY appeared before me, John Gandis, who, on oath states that he has read
Appellants’ Petition for Writ of Supersedas and says that the facts stated in Appellants’ Petition
for Writ of Supersedeas are true and correct to the best of his knowledge, information and belief,
noting that, for simplicity, the Writ of Supersedeas omits details relating to the different classes

of membership interests held by the parties.

John Gandis é \

February IY , 2016

SWORN to before me this the
{3+ day of February, 2016.

O AN ORSe—
Lo .Nowtax\){@ublic for South Carolina
- 3.~My éommission expires My Sommizsion Expres March 16, 2019

>
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Exhibit A

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF GREENVILLE CASE NO: 2012CP2302887

IN THE COURT OF COMMON PLEAS

~J
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.

David Wilson vs. John Gandis =

o

-3

_ =3

CHECK ONE: e
[J JURY VERDICT.

This action came before the court for a trial by jury. The issues have been @d anH;a 's;/—érc{@t' : -. o
rendered. . o

] DECISION BY THE COURT.  This action came to trial or hearing before the court. The issues have been tried o_riheard and
a decision rendered. .

] ACTION DISMISSED (CHECK REASON):
SCRCP (Vol. Nonsuit);

[] Rule 12(b), SCRCP;
[ Rule 43(k), SCRCP (Settled);
(] ACTION STRICKEN (CHECK REASON):

(] Rule 41(a),
] Other: ‘

[J Rule 40(j) SCRCP; [] Bankruptey:

M Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
(] Other:

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

] Affirmed; [ ] Reversed: [] Remanded;

(] Other: _,/"7
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIB’UNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT ISORDERED AND ADJUDGED:

(] Scc atrached order; {] Statement of Judgment by the Court:

Dated at Greenville, South Carolina, this .

Court Reporier:

PRESIDING JUDGE -

This judgment was entered on the 9th day of January, 2013, and a copy mailed first class this 9th day of January,
2015, to attorneys of record or to parties (when appearing pro se) as follows:

: _Goldsmith PO Box 1887 Greenville, SC
W. Andrew Arnold 712 E. Washington St. I;;‘;%%" A. Goldsmith o%
Greenville, SC 29601 o

Daniel L. Draisen 207 E. Calhoun St. Anderson, SC

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008




ATTORNEY(S) FOR THE PLAINTIFF(S)

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008

29621

Larry Lee Plumblee Eppes & Plumblee, P.A. P.O. " *.
Box 10066 Greenville, SC 29603 .
Steven E. Farrar Smith Moore Leatherwood LLP
P.O. Box 87 Greenville, SC 29602

Jason Daniel Maertens Smith Moore Leatherwood
LLP P.O. Box 87 Greenville, SC 29602

Thomas L. Stephenson 207 Whitsett St Greenville, -
SC 29601

Burl F. Williams PO Drawer 10648 Greenville, SC
29603

Bruce Bellinger Campbell 307 Pettigru Street
Greenville, SC 29601

ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of Court
- Clerk of Court




STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
David Wilson, individually and
derivatively on behalf of Carolina
Custom Converting, LLC,

Plaintiff,

_\ls-

John Gandis, Andrea Comeau-
Shirley, ZOi Films, LLC, and Carolina
Custom Converting, LLC,

Defendants,

John Gandis and Andrea
Comeau-Shirley,

Third-Party Plaintiffs,
_VS-
Carolina Custom Converting, LLC,

Third Party Defendant
and Counterclaim Plaintiff,

-V§S-

Dave Wilson, Stev% Norvell,JNeologic
Distribution, Inc. ¥ and Fresh Water
Systems, Inc.
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I. PROCEDURAL BACKGROUND
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IN THE COURT OF COMMON PLEAS

C.A. NO.: 2012-CP-23-02887

#4319-03714
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This case concerns the management travails of Carolina Custom Cpnverting, LLC (CCC), a

company engaged in the plastic film business and owned by Plaintiff David Wilson (Wilson),

Defendant John Gandis (Gandis), and Defendant Andrea Comeau-Shirley (Shirley). Wilson alleges (1)

he was subject to shareholder oppression by Gandis and Shirley; (2) Gandis breached his fiduciary

duty to CCC and Wilson; (3) Gandis and Shirley converted company funds and property to their own'
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use; (4) he was entitled to dissolution of the company, or In the alternative, disassociation. Defendants
Gandis and Shirley answered and counterclaimed that Wilson had breached his fiduciary duty. Wilson
later sued as a derivative representative of CCC and brought in ZOi Films, LLC (ZOi) and Deco-Tex,
LLC (Deco-Tex) as additional defendants.

On September 20, 2013, Wilson filed a Second- Amended Complaint alleging the same causes
of action in an individual capacity as well as derivatively, but added CCC as a party.'! CCC then
counterclaimed against Wilson, Steve Norvell, Fresh Water Systems, Inc., and Neologic Distribution,
Inc. for breach of duty of loyalty, conspiracy, and violations of the S.C. Trade Secrets Act, among
others, but this Answer was not served on Norvell, Neologic, and Fresh Water until March 24, 2014.
Norvell; Neologic, and Fresh Water responded, asserting the S.C. Trade Secrets claim was made in bad
faith.

The parties agreed to waive a jury trial and submit all claims to a bench trial, which was held
September 29, 2014 through October 3, 2014.

L FACTUAL FINDINGS

In November 2007, Wilson and Gandis forrhed CCC. At the time of formation, Wilson owned
and operated Eastern Film Solutions (EFS), which bought and sold polyester, plastic, and metalized
films.> Gandis owned and operated Decotex, which bought and sold decorative designs for vinyl film.
The basic agreemenf was for CCC to perforate and “slit” (cut) film. Wilson agreed to run much of
EFS’ slitting business through CCC.

In 2008, Wilson and Gandis discussed expanding the scope of CCC and winding down their
individual businesses. They discussed EFS buying film from CCC and selling it as an additional

source of income to CCC. CCC began to purchase and sell film in addition to slitting, and EFS became

! CCC entered an appearance as a party in October 2012; however, Plaintiff did not seck any relief from CCC. The ~
amendment followed a debate about CCC’s status as a party, and Plaintiff agreed to add CCC as a first party Defendant.
* Wilson had been in the film business for nearly 20 years. His brother-in-law Steve Norvell occasionally financed
Wilson’s overseas film transactions.
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a slitting customer as well as a purchaser of CCC inventory. In either May or June 2008, Wilson
agreed to make CCC the buyer and seller of ﬁhﬁ on one of EFS’s major accounts, Minova, resulting in
significant additional revenues for CCC.

The Minova account fueled additional diséussions about EFS winding down and conducting all
new film business through CCC. However, Wilson indicated he wished to keep 3 import accounts
separate from CCC. The three accounts to be excluded from the deal were Lamborn, Modular Metal,
and West Carrolton (two of which, Lamborn and West Carrolton, were financed by Steve Norvell).
The parties did not sign a formal operating agreement for CCC, but this court finds that certain oral
agreements were reached whose terms never altered Wilson's understanding that these three accounts
would remain separate from CCC.

The court finds the parties agreed that Gandis and Wilson founded the business as equal
partners, that Wilson would wind down EFS and receive compensation in the amount of $8,000 per
month, and Gandis would fund the business through two credit lines (the M-Tech line of credit and the
Decotex line of credit). Wilson would lead CCC’s sales efforts and Gandis would manage operations.’
Gandis engaged Shirley, a Georgia-licensed Certified Public Accountant, for accounting and formation
advice. CCC was organized as a manager-managed limited liability company, and Gandis was
identified in the articles of organization as the manager. Beginning in or about July 2008 and
consistent with his agreement with Gandis, Wilson began winding down EFS, which continued
through July 2009.

While Shirley attempted to finalize an operating agreement for CCC, she also provided
personal counsel to Gandis. However, no written operating agreement was ever completed. In 2009,
Shirley agreed to accept a 10% interest in CCC in exchange for providing accounting services. Gandis

and Wilson each transferred 5% of their interest in CCC to-her, each retaining a 45% interest.

? CCC did not engage in the import film market until 2010.
Page 3 of 18
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Although Shirley did not -have a formal voting interest, she took an active role in management,
primarily through private communications between her and Gandis.

CCC’s business grew, and with the help of a film shortage in 2010 it flourished, turning a proﬁt
of over a million dollars. However, since CCC was organized as a subchapter S entity, the members
were responsible for taxes proportionate to their ownership interest. Also, because CCC filed taxes on
an accrual basis, this tax liability was even greater. In the past, a tax distribution was made to the
members, and funds had been set aside for a tax distribution for 2010. CCC’s profits in 2010 created
phantom income for the members, and the leaner revenue of 2011 produced a shortfall for the tax
payment.

Shirley began to extensively advise Gandis as to the management of CCC and the treatment of
Wilson, which ultimately led to his oppression and eventual ouster. She advised Gandis to pay off an
equity line previously relied upon by CCC to help even out cash flow and purchase inventory so
Gandis could pay his personal tax liability. Gandis used CCC funds set aside for the 2010 tax liability
to pay off CCC’s obligation of the line of credit, and then used the line of credit to pay his taxes.
Wilson was then informed CCC would not make a tax distribution to cover his tax liability as
previously agreed and as had been done in the past.

March 2011 emails between Shirley and ‘Gandis revealed a plan to use CCC’s employees to
perform_tasks for Gandis’s other business interests, M-Tech, Inc. and Decotex, LLC. Testimony
corroborated the emails. Also at this time, a secretive effort was initiated to monitor Wilson’s emails.
Shirley's emails to Gandis outlined a plan to flip Wilson from an owner to an employee.
Contemporaneously, Shirley and Gandis began deferring their distributions and classifying the
monthly income that Wilson had been paid pursuant to the July 2008 agreement as a “loan.” By
August 16, 2011, Shirley bluntly proposed that they develop an “Exit Strategy” for Wilson and -

identified who could take Wilson’s place as head of the sales team.
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In September 2011, Gandis intercepted an email from Wilson’s wife and forwarded it to
Shirley. Shirley responded that the email demonstrated marital discord arising from Gandis’s
opportunity to “restructure” Wilson. From this point forward, the emails between Gandis and Shirley
evidence an effort to exclude Wilson from the benefits of ownership and to cease paying him his
monthly income as part of an effort to “squeeze” him to reliﬂquish his ownership interest. Under
pressure, Wilson engaged in discussions with Gandis to become an employee. In her private coaching
to Gandis, Shirley advocated high pressure tactics. Wilson was given the deadline of January 7, 2012
to either become an employee or cease receiving the monthly income that he relied hpon. As this
deadline approached, Shirley prepared a “Pro-Forma Balance Sheet” to accompany an offer to Wilson
to buy his interest. However, the balance sheet contained questionable accruals and removed assets
that had been listed on previous CCC balance sheets. Although Gandis and Shirley indicated they
would also sell at a price based upon this balance sheet, their offer had materially different terms,
including the requirement that Shirley be paid a $100,000 “preference on units” and that Wilson
purchase M-Tech’s building, which Shirley deemed a “burden.” The balance sheet had the effect of
devaluing Wilson’s interest in CCC.

The parties could not reach an aércement. Wilson approached potential buyers of CCC, to
whom he provided information about CCC’s financial status, absent customer names, subject to a non-
disclosure agreement. During this time, Shirley counseled Gandis to be patient and allow the pressure
to build on Wilson. All the while, emails between Wilson and his lawyer, his accountant, and others
were monitored, giving Shirley and Gandis access to Wilson’s thought process. Wilson discussed
potential employment with another company and indicated he did not have a non-compete or a non-
solicitation agreement.

An early 2012 email between Gandis and Shirley reveals their decision to terminate Wilson but

maintain that he resigned, and to physically lock him out of his office. On January 17, 2012, Gandis
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grrived at CCC's Greenville office with law enforcement and a locksmith and advised Wilson his

resignation was accepted. Wilson protested that he was not resigning, but eventually had no choice but

to leave, although he left with two of his laptops and Blackberry in hand. Gandis then changed the

locks.

After Wilson’s ouster, Gandis and Shirley formed ZOi Films, LLC, which was intended to take

CCC’s better business opportunities. Representations to the bank and to the Internal Revenue Service

demonstrate that ZOi Films was organized with two members: M-Tech, Inc. (owned by Gandis) and

Creative Brain Storms, Inc., a Georgia corporation owned by Shirley. After Wilson discovered the

ZOT Films scheme, Gandis and Shirley maintained ZOi was intended to be a wholly-owned subsidiary

of CCC.

In sum, Gandis and Shirley’s oppressive and unfairly prejudicial acts included:

Initiating an “Exit Strategy” on August 16, 2011;
Threatening to stop Wilson’s guaranteed and agreed upon monthly payments unless he
relinquished his equity interest and became an at-will employee with a non-compete

agreement; :

Refusing to make tax distributions for Wilson while instead using money set aside for such
to pay off the line of credit so Gandis could borrow to pay his own taxes;

Monitoring all of Wilson’s private emails, including those with his wife, his attorney, and
his accountant;

Making representations that he may not receive distributions for another two years;

Managing the money supply to make it appear as if cash was more limited than it was in
actuality; '

Continually making unilateral changes, including secretly back-paying rent at a higher rate
than agreed upon and transferring assets (ex. air conditioner) to Gandis’s entities through
expensing such items as rent;

Limiting Wilson’s access to financial information of the company;

Removing him from signatory authority on the operating account,
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* Removing his ability to make wire transfers for the company;
e Excluding him from discussions about business operations;

* Stopping Wilson’s guaranteed and agreed upon monthly distribution in January 2012;

* Manipulating the December 2012 pro-forma balance sheet to devalue Wilson’s interest in
CCCG;

* Physically locking Wilson out of his business and refusing to allow him to return;
* Demanding possession of Wilson’s computer and Blackberry;

* Terminating the cell phone plans for Wilson and his family while maintaining coverage for
the other members;

* Terminating health insurance coverage for Wilson and his family;

Forming ZOi to compete with CCC in order to siphon profits until Wilson caught Gandis
and Shirley; and

After his ouster, Wilson began working and selling film for Neologic, Inc., owned by his sister-
in-law and managed by Steve Norvell. Sales began slowly in 2012, mostly to former CCC customers
with whom Wilson had long term relationships that predated CCC. Wilson continued to sell film for
Neologic in 2013 and 2014, including to former CCC customers.

In 2013, CCC alleged that Wilsoﬁ had usurped corporate opportunities in 2008 and 2009,
including the three accounts excluded from the agreement between Wilson and Gandis. Norvell was
alleged to have aided and abetted these alleged breaches of fiduciary duty and to have conspired with
Wilson to dissolve CCC. In addition, CCC alleged that Wilson and Neologic/Freshwater had
misappropriated trade secrets and converted company information for their own use.

However, Wilson presented testimony from others engaged in the film business demonstrating
that polyester film was a commodity and that the alleged trade secrets were readily available from the
internet, trade associations, trade shows and manufacturers' pricing information regularly furnished to

potential film purchasers. Although industry and customer information was gathered by CCC, this
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information was readily available from public sources. Moreover, CCC made little if any effort to
protect the' information; neither Wilson, Gandis, Shirley, Bill Shaw, Mike Myers, nor any other CCC
employee or contractor was required to sign a non-disclosure agreement prior to Wilson’s ouster.

- Both parties presented expert testimony as to CCC's value both at the time of ouster and at the
end of 2013. Wilson’s expert Catherine Stoddard valued CCC at the time of ouster at $1,018,753 and
Wilson’s interest at $408,335.* However, there was testimony by both experts as well as the court-
appointed experts as to possible adjustments to the value of the entity due to equipment moving costs,
excess inventory, and advances.

III. LAW/ANALYSIS

A. Wilson’s Claim for Shareholder Oppression.

Under S.C. Code Ann. § 33-44-410:

[a] member or manager may maintain an action against a limited liability company or
another member or manager for legal or equitable relief, with or without an accounting
as to the company's business, to enforce:

(1) the member's rights under the operating agreement;
(2) the member's rights under this chapter; and

(3) the rights that otherwise protect the interests of the member, including rights
and interests arising independently of the member's relationship to the company.

The full range of equitable remedies are available to the court, although the South Carolina Code § 33-
44-801(4) sets out specific provisions for dissolution, which shall occur:
(4) on application by a member or a dissociated member, upon entry of a judicial decree

that:

(e) the managers or members in control of the company have acted, are acting, or will
act in amanner that is unlawful, oppressive, fraudulent, or unfairly prejudicial to the
petitioner.

* Defendant CCC’s expert valued Wilson’s interest at the time of ouster at $354,000.
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The courts have used the terms “freeze out” or “squeeze out” interchangeably; the terms mean
“the use by some of the owners or participants in a business enterprise of strategic position, inside
information, or powers of control or utilization of some legal device or technique, to eliminate from the
enterprise one or more owners or participants.” Kiriakides v. Atlas Food Sys. & Servs. Inc. 343 S.C.
587, 604 n.26, 541 S.E.2d 257, 267 n.26. (2000) (citation omitted). “Common freeze out techniques
include termination of a minority shareholder’s employment, the refusal to declare dividends, the
removal of the minority shareholder from a position of management, and the siphoning off of corporate
earnings through high compensation. Often, these tactics are used in combination.” Id. at 604-05, 541
S.E.2d at 267 (footnotes omitted). So it is in this case.

The South Carolina Supreme Court recently applied the oppression standard in Ballard v.
Roberson when it stated the following:

We acknowledge that the facts before us are not as egregious as those in Kiriakides, which

included actual fraud by Alex upon the minority. However, illegal or fraudulent conduct is not

required under section 33-14-300(2)(ii), and we agree with the circuit court that the evidence in

the record shows oppression by the majority in this instance. The concern and focus in

shareholder oppression cases is that the minority "faces a trapped investment and an indefinite

exclusion [from] participation in business returns.” Ballard here, like John and Louise in

Kiriakides, similarly faces prospects of exclusion from the business, a slim chance of seeing a
return any time soon, and no market in which to otherwise unload his investment.

399 S.C. 588, 595, 733 S.E.2d 107, 110 (2012) (citations omitted).
Interestingly, the Court in Ballard relied on emails to determine the motives behind the
plaintiff’s exclusion from the business.
In particular, e-mail communications between the other shareholders clearly indicate their
desire to oust Ballard. The individual Appellants wanted to convince Ballard to return his 20%
interest in Warpath in the hopes that "he [would] take his [$1,000,000] and run [] after a llt'tle
threatening, posturing and whining." Furthermore, when discussing what options to give
Ballard, Thoennes, III posited, "Don't we want to get him out of the deal?"
Id. at 595, 733 S.E.2d at 110-111 (*“Although at trial the individual Appellants sought to downplay the

implications of these electronic exchanges, this enunciation of their intent to force out Ballard simply

contextualizes their subsequent actions™).
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The emails proved an overt scheme to oust Wilson, and document the step by step efforts of the

majority to “flip” Wilson from an owner to an employee. Moreover, the emails provide multiple

examples of oppressive and prejudicial actions by Gandis, CCC’s manager, and Shirley, who exercised _

control delegated to her by Gandis, including the management of CCC's financial affairs. In addition,
Gandis and Shirley were surreptitiously reading Wilson’s emails. The record-—particularly the
remarkable emails between Gandis and Shirley—abounds with evidence of calculated oppression.
There is little left for the fact finder in this "freeze out" claim to do when Wilson's business partners
declare "we will freeze his capital account" and gloat that their cabal will "mean that Dave sits with a
frozen capital account until the LLC liquidates (and he will still have a 2010 tax bill that he has to

pay)." Plaintiff Ex. 48 (October 24, 2011 email from Shirley to Gandis). The financial manipulation of

the minority is the essence of oppression in a close corporation; what makes this instance so striking is

the brazen but clumsy manner in which the plan was conceived and executed.
Wilson was also literally locked out of his business. He has not had access to financial
information about CCC's finances except when this court has compelled Defendants to produce such

information, and he has had none since August 2013. This is a classic squeeze-out, and Wilson

established by clear and convincing evidence that “the managers [and] members in control of [CCC] .

have acted, are acting [and] will act in a manner that is unlawful, oppressive, fraudulent, or unfairly
prejudicial to the petitioner.” S.C. Code Ann. § 33-44-801(4)(c).

The parties acknowledge this court has the authorify to fashion an equitable remedy of a buy-
out of Wilson’s distributional interest as an alternative to dissolution.’> S.C. Code Ann. §‘33-44-410

permits broad discretion in fashioning an equitable remedy to enforce the rights of a member. See

3 Based in part upon Hendley v. Lee, 676 F. Supp. 1317 (D.S.C. 1987), Defendants took the position in response to
Plaintiff’s motion for partial summary judgment and during the trial of this matter that a buy-out was an equitable remedy
available to the court as an alternative to the harsh remedy of dissolution. Although Plaintiff pled a cause of action for
dissolution, Plaintiff agreed with Defendants’ position that under S.C. Code § 33-44-410, this court had the authority to
fashion an equitable remedy. In addition, Plaintiff’s actions for an accounting, dissolution, and derivative actions are all
equitable in nature.
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Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 428, 673 S.E.2d 448, 454 (2009) (“[Wle
find that the LLC Act grants broad judicial discretion in fashioning remedies in actions by a member of
an LLC against the LLC and/or other members™), citing S.C. Code Ann. §§ 33-44-410 cmt.,- 801 cmt.
(2006). In addition, when considering remedies for shareholder oppression in the corporate context,
the Supreme Court has stated:

if it is established by a shareholder that “the directoré or those in control of the corporation

have acted, are acting, or will act in a manner that is illegal, fraudulent, oppressive, or unfairly

prejudicial either to the corporation or to any shareholder (whether in his capacity as a

shareholder, director, or officer of the corporation)” [citing S.C. Code § 33-14-300(2)(ii)],

[then] Section § 33-14-310(d)(4) permits a court to make such order or grant such relief, other

than dissolution, as in its discretion is appropriate, including providing for the purchase at their

fair value of shares of any shareholder, either by the corporation or by other shareholders.
Kiriakides v. Atlas Food Sys. & Servs., Inc., 343 S.C. 587, 596 (2001).

To the extent applicable to a buy-out of a member’s distributional interest as an equitable
remedy for oppressive, fraudulent, or unfairly prejudicial conduct is proper, this court has valued
Plaintiff’s interest consistent with § 33-44-702. In determining the fair value of Wilson’s
distributional interest, the Court believes that the time of ouster is the most appropriate date for valuing
Wilson’s interest.® See Hendley v. Lee, 676 F. Supp. 1317 (D.S.C. 1987); see also Douglas K. Moll,
Shareholder Oppression and “Fair Value”: Of Discounts, Dates, and Dastardly Deeds in the Close
Corporation, 54 DUKE L.J. 293 (2004). In this regard, this court adopts Ms. Stoddard’s credible
December 31, 2011 valuation with three adjustments. As of that date, Stoddard determined that CCC
had a valuation of $1,018,753. The first adjustment is that the value should be adjusted downward by
$50,625, to account for possible excess inventory. Second, the value of the equipment should be

adjusted further downward by twenty five percent (25%) of fair market value of the equipment to

account for moving costs. After these two adjustments, the value of CCC as of December 31, 2011 is

® In a case of dissociation, S.C. Code § 33-44-702 provides for valuation on the date of dissociation.
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$884,140.50; the fair value of Wilson’s forty-five percent (45% interest) is $397,863.23. Wilson's
share is reduced by another $50,000.00 for previous advances he had received.

Moreover, there was no evidence presented by Defendants as to the current financial condition
of CCC.” Unlike a dissociation provided for in §33-44-701 where the managing members have no
fault, this case involves clear and convincing evidence of oppressive conduct by Gandis and Shirley
and a forced lock out of Wilson. Therefore, this Court believes the most equitable remedy is that
Gandis and Shirley be ordered to buy out Wilson’s distributional interest.®

B. Defendants’ Claims for Breach of Fiduciary Duty.

Defendants failed to prove their claim for breach of fiduciary duty. The evidence did not
establish that Wilson had agreed to transfer the three import accounts (West Carrollton, Modular Metal
and Lamborn) to CCC in 2008. First, Wilson testified that these three accounts were clearly excluded.
Second, a document provided by Gandis to Shirley for the purpose of drafting an operating agreement
specifically references Wilson’s intent to exclude three import accounts; another email from Gandis to
Shirley further corroborates Wilson’s testimony. Finally, there was conflicting testimony from Shirley
and Gandis as to their understanding of these accounts.

The court finds Defendants were aware EFS was conducting business with these accounts in
2008 and 2009. Even if Wilson had agreed to transfer them to CCC, these claims would be time
barred. Gandis and Shirley knew that EFS continued to do business with Wést Carrolton in July 2009,
and with Lamborn after July 2008. Even assuming the three accounts were intended to be part of the
Wilson-Gandis agreement, Defendants failed to engage in a reasonable inquiry when they received

notice in 2009 that Wilson had in fact conducted import business with these accounts. Defendants

failure to take action upon receipt of knowledge of EFS' continued business with West Carrolton

7 At the time of trial, Wilson had a pending motion to compel for financial information for CCC. Bradshaw’s report
concluded with financials for the calendar year 2013.

® Plaintiff also brought claims for breaches of fiduciary duties both individually and derivatively. This Court concludes that
ordering a buy-out of Wilson’s interests at the time of ouster makes a ruling on this claim unnecessary.
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® e
suggests that the three accounts were not part of the deal. See e.g., Rumpfv. Mass. Mut. Life Ins. Co.,
357 S.C. 386, 394-395 (Ct. App. 2004). A reasonable inquiry in 2009 by Defendants would have
established the full extent of EFS activities with these three import accounts, yet even with full
knowledge of West Carrollton sales by EFS, Defendants did nothing.

Because Wilson did not breach any fiduciary duty to the Defendants, the claims that Norvell
aided and abetted these breaches are likewise without merit. Moreover, there is no evidence that
Norvell had any knowledge of Wilson’s duties to the Defendants or the nature of his agreement with
Gandis.” “The gravamen of the claim [of aiding and abetting] is the defendant’s knowing participation
in the fiduciary’s breach.” Fuwre Group, IT v. NationsBank, 324 S.C. 89, 99, 478 S.E.2d 45, 50 (1996)
(rejecting a claim of aiding and abetting a breach of fiduciary duty because defendant's lack of actual
knowledge prevented knowing participation in the breach). See also Simmons v. Danhauer & Assocs.,
LLC, 2010 U.S. Dist. LEXIS 112483 (D.S.C. Oct. 21, 2010); Vortex Sports & Entm't. v. Ware, 378
S.C. 197, 205, 662 S.E.2d 444, 449 (Ct. App. 2008) (finding liability where the defendant had actual
knowledge of a fiduciary duty and "knowingly encouraged” the fiduciary to breach that duty). CCC
presented no evidence that Norvell had knowledge of a fiduciary duty Wilson owed to CCC or its
members. Nor was there any evidence that Norvell’s financing of Wilson’s film purchases (as he had
done before the formation of CCC) would relate to or encourage breach of any of duty. Defendants
failed to prove any of the elements of this claim against either Wilson or Norvell.

C. CCC’s Claims for Violation of the S.C. Trade Secrets Act.

CCC failed to prove that Wilson, Neologic, or Freshwater misappropriated CCC’s trade secrets.
Multiple witnesses who have extensive experience and knowledge of the film and packaging industry
testified that much (if not all) of the information claimed as trade secrets is publicly accessible. Trade

shows, trade journals, and online sources provide access to customer information, pricing information

® At trial, there was conflicting testimony by the Defendants about the precise terms of the Wilson-Gandis agreemen't,
which further undermines any assertion that Norvell knew and understood the agreement between Wilson and Gandis.
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as well as information about manufacturers and suppliers. See-e.g., Atwood Agency v. Black, 374 S.C.
68, 72, 646 S.E.2d 882, 883 (2007) (“Because the information [a list of potential customers] Atwood
seeks to protect is available through other proper means, it is not protected as a trade secret.”’). In
addition, Wilson had been in the industry for 20 years and brought much information with him when
he joined Gandis in forming CCC. See Carolina Chem. Equip. Co. v. Muckenfuss, 322 S.C. 289, 471
S.E.2d 721 (Ct. App. 1996). |

Moreover, CCC did not sufficiently safeguard its information as required to warrant protection
under the S.C. Trade Secrets Act. South Carolina law defines a trade secret to mean:

information including, but not limited to, a formula, pattern, compilation, program, device,

method, technique, product, system, or process, design, prototype, procedure, or code that (a)

derives independent economic value, actual or potential, from not being generally known to,

and not being readily ascertainable by proper means by the public or any other person who can

obtain economic value from its disclosure or use, and (b) is the subject of efforts that are

reasonable under the circumstances to maintain its secrecy.
S.C. Code Ann. § 39-8-20(5)(a) (2012). In Carolina Chem. Equip. Co. v. Muckenfuss, 322 S.C. 289,
471 S.E.2d 721 (Ct. App. 1996), the court determined that “[t]he threshold issue in any trade secrets
case is not whether there was a confidential relationship or a breach of contract or some other kind of
misappropriation, but whether there was a trade secret to be misappropriated,” and in order to decide
“whether something is a trade secret, one must consider the extent to which the information is known
outside of his business and the ease or difficulty with which the information could be properly acquired
or duplicated by others.” Id. at 295, 471 S.E.2d at 724.

A party claiming-a trade secret violation must exercise “eternal vigilance,” which “calls for
constant warnings to all persons to whom the trade secret has become known and obtaining from each
an agreement, preferably in writing, acknowledging its secrecy and promising to respect it.” Hill
Holliday Connors Cosmopulos, Inc. v. Greenfield, 433 Fed. Appx. 207, 214 (4th Cir. 2011). “Unlike

other assets, the value of a trade secret hinges on its secrecy. As more people or organizations learn the

secret, the value quickly diminishes.” Laffitte v. Bridgestone Corp., 381 S.C. 460, 472, 674 S.E.2d 154,
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161 (2009). Thus while some of Wilson’s business practices may have been sharp and his conduct at
times deceptive, there was insufficient evidence that his post-CCC activity was anything but legitimate
competition by one who had superior knowledge of and wide contacts in the film industry.

Finally, CCC failed to prove its alleged damages were proximately caused by a
misappropriation of the alleged trade secrets. The evidence merely demonstrated that Wilson was able
to conduct business with some of CCC’s former customers after his ouster from CCC. There was very
little, if any, evidence that possession of CCC’s customer information by Wilson was the proximate
cause of any lost revenue experience by CCC.

D. CCC’s Claims for Civil Conspiracy.

CCC failed to present sufficient evidence in support of its claims for civil conspiracy against
Wilson, Neologic and Fresh Water. “[T]he tort of civil conspiracy contains three elements: (1) the
combination of two or more people, (2) for the purpose of injuring the plaintiff, (3) which causes
special damages.” City of Hartsville v. S.C. Mun. Ins. & Risk Fin. Fund, 382 S.C. 535, 546 (2009).
The damages element is also slightly different than other causes of action. Pye v. Estate of Fox, 369
S.C. 555, 568 (2006).

CCC maintained that Wilson’s effort to obtain dissolution, which” was funded by Norvell’s
companies, constituted a conspiracy to harm CCC. The evidence demonstrated that Wilson’s efforts
were in furtherance of his legal rights and not improper. Norvell’s assistance was likewise not
improper. Therefore, CCC’s claim on this ground fails.

E. Both Parties’ Claims for Conversion.

Both parties brought claims of conversion against the other. “Conversion is the unauthorized
assumption and exercise of the right of ownership over goods or personal chattels belonging to
another, to the alteration of the condition or the exclusion of the owner's rights. . . . [P]laintiff [must]

establish either title to or right to the possession of the personal property.” Regions Bank v. Schmauch,
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354 S.C. 648, 667, 582 S.E.2d 432, 442 (Ct. App. 2003). Neither party proved that their chattel or

property was converted.

F. Prejudgment Interest.

This court has not found any authority allowing prejudgment interest in a shareholder
oppression case, but there is a Court of Appeals decision that did not allow it. Dibble v. Sumter Ice
and Fuel Co., 283 S.C. 278, 322 S.E.2d 674 (Ct. App. 1984). Decisions from other jurisdictions have
denied prejudgment interest in oppression cases. See Tifft v. Stevens, 987 P.2d 1 (Or. Ct. App. 1999);
see also Jahn v. Kinderman, 814 N.E.2d 116 (1ll. App. Ct. 2004). Wilson points to S.C. Code § 33-44-
702(e), which provides that "[i]nterest must be paid on the amount awarded from the date determined
under Section 33-44-701(a) to the date of payment." Wilson argues it would be unjust for the court, in
the exercise of its equitable powers, to deny a remedy for his unlawful ouster and oppression that
would be available for his lawful dissociation. However, prejudgment interest may only be awarded if
"the sum is certain or capable of being reduced to certainty based on a mathematical calculation
previously agreed to by the parties,” and it is plain that the sum was never certain and that the parties
did not agree to a mathematical calculation in advance. Butler Contracting, Inc. v. Court Street, LLC,
369 S.C. 121, 133, 631 S.E.2d 252, 258 (2006). The record is replete with disagreement on a number
of issues which precluded determination of a readily ascertainable value on December 30, 2011. See
Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 673 S.E.2d 448 (2009).

Wilson contends that denying prejudgment interest to a "squeezed out" shareholder but
granting it to one merely disassociated creates an unwarranted disparity, and provides no deterrent to
the majority's unfair treatment of the minority. The majority could therefore freeze out a minority
shareholder, whose only recourse would be judicial dissolution, a remedy that has no prejudgment
interest risk to the majority. Wilson's argument is properly addressed to the legislature rather than the

courts.
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G. The Trade Secrets Statute.

Under S.C. Code § 39-8-80, if "(1) a claim for misappropriation is made in bad faith,... the
court may award reasonable attorney's fees to the prevailing party." Neologic/Freshwafer cites the
following alleged facts as supporting its claim of bad faith: (1) CCC never sought to protect trade
secrets by way of a non-compete or confidentiality agreement; (2) CCC had no company policy or
handbook evidencing the existence of, or attempt to, protect any trade secrets; (3) CCC took no steps
to enjoin Wilson, Neologic/Freshwater from using alleged trade secrets; (4) CCC allowed its alleged
trade secrets to be produced in response to a subpoena; (5) according to Mr. Campbell, CCC's trade
secrets were publicly available on the Internet; and (6) CCC waited two years after Wilson left before
it served Neologic and Freshwater. However, South Carolina law states that employees have a duty
not to use or disclose trade secrets independent of and in addition to any written contract of
employment or secrecy agreement. S.C. Code Ann. § 39-8-30. It is not required that a contract or
secrecy agreement exist, and it is understandable that a very small company such as CCC did not have
elaborate agreements in affect. Evidence shown at trial demonstrated that Neologic/Freshwater used
CCC's confidential information and that CCC was justified in bringing the trade secrets claim. Finally,
the convoluted history of the case and the actions of Wilson and Norvell delayed CCC from pressing
the claims it decided to bring,.

H. Injunctive Relief.

Wilson requests that the court grant injunctive relief requiring CCC to perform certain actions
pending the buy-out of Wilson. The court declines to become a monitor for feared transgressions.
Courts cannot be called upon to preemptively secure genies in bottles that may never be opened. It is
precisely for this reason that a party seeking a preliminary injunctiqn must show that "irreparable
injury is likely in the absence of injunctive relief." Winter v. Nat'l Resources Defense Council, Inc.,

555 U.S. 7, 22 (2008). A party's fear of harm, however legitimate, is not enough if the object of the
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harm, however damaging, is not likely to materialize. See Holiday Inns of America, Inc. v. B & B
Corp., 405 F.2d 614, 618 (3d Cir. 1969) ("The dramatic and drastic power of injunctive relief may be

unleashed only against conditions generating a presently existing threat; it may not be used simply to

eliminate the possibility of a remote future injury, or a future invasion of rights. ...") (Aldisert, I.); see

also Wright & Miller, Federal Practice & Procedure, section 2948.1 (2013) ("Speculative injury is not
sufficient, there must be more than an unfounded fear on the part of the applicant. ... A presently

existing actual threat must be shown.").

IV. CONCLUSION

1. Plaintiff Wilson has proven by clear and convincing evidence his claim of minority
shareholder oppression. Mr. Gandis and Ms. Comeau Shirley are ordered to purchase Wilson’s 45%
membership interest at fair value based on Catherine Stoddard’s Adjusted December 36, 2011
valuation of CCC, less half of the excess of inventory (i.e., 1/2 of the $101,250.00 figure from Ex. 38
of Del Bradshaw’s report), less 25% of the equipment’s FMV due to moving costs, and less
$50,000.00 for previous advances. In other words, the buyout amount for Wilson’s distributional
interest would be 45% of the adjusted December 30, 2011 value of CCC after these inventory and
equipment adjustments are made, which totals $397,863.23, less $50,000.00 for previous advances, for
a total buy-out figure of $347,863.23. The buy-out shall occur no later than March 1, 2015.

2. Plaintiff and the third party Defendants are entitled to judgment on Defendants’ claims.

3. Wilson's claims for prejudgment interest and attorneys fees are denied.

IT IS SO ORDERED. .
. b . L el ~

D. Garrison Hill

Circuit Judge
January z_, 2015 A Certified Copy
Greenville, South Carolina 7 Yol BU 0 .-

Clerk of Court C.P. &G.S.
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
David Wilson, individually and
derivatively on behalf of Carolina
Custom Converting, LLC,
Plaintiff,
-VS-
John Gandis, Andrea Comeau-
Shirley, ZOi Films, LLC, and
DecoTex, LLC,

Defendants,

John Gandis and Andrea
Comeau-Shirley,

Third-Party Plaintiffs,

-VS-

Carolina Custom Converting, LLC,

Third Party Defendant.
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IN THE COURT OF COMMON PLEAS

C.A.NO.: 2012-CP-23-02887
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Plaintiff David Wilson filed this Rule To Show Cause seeking a finding of contempt for

Defendants John Gandis and Andrea Comeau-Shirley’s failure to pay Wilson $347,863.23 for his

membership interest in Carolina Custom Converting, LLC (CCC) as previously ordered.

Defendants Gandis and Andrea Comeau-Shirely opposed the motion, arguing the order was

stayed upon the filing of an appeal. Defendant CCC opposed being a party to any bond

requirement because the money judgment was not against Defendant CCC, but only Gandis and

Comeau-Shirley as individual members. The Court has considered the arguments of the parties,

all of whom agree this court has jurisdiction to consider the issues at hand, and finds as follows:
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1. This Court’s January 2, 2015 and January 9, 2015 orders constitute a money judgment as
provided in S.C. Code §18-9-130, and therefore an exception to the automatic stay under South
Carolina Appellate Rule 241(b). However, under §18-9-130, this Court may stay enforcement of
the judgment upon posting of a bond, and this Court hereby grants a stay upon the Defendants’
posting of a bond or other surety in the amount of $347,863.23 within 30 days of the issuance of
this Order.
2. Defendant Gandis is the manager of Defendant CCC, of which Plaintiff remains a
member of CCC until his interest is purchased. Gandis and Comeau-Shirley have appealed, and
argue that any obligation to pay Plaintiff for his membership share properly belongs to Defendant
CCC. Because Gandis continues to manage CCC without Plaintiff's involvement and in light of
the findings in the orders under appeal regarding shareholder oppression, requiring a bond is
necessary to protect Plaintift’s interest. In addition, considering the unique circumstances of this
case, requiring CCC to post bond protects Plaintiff should an appellate court decide that the
obligation to pay Plaintiff for his membership interest properly rests with CCC, and the
company—of which he is still a member, yet from whose affairs he is excluded—becomes
insolvent or otherwise unable to pay the judgment should it be affirmed.
3. Defendant Gandis and Comeau-Shirley argue that the judgment is automatically stayed by
the appeal and no exception applies. Even if Defendants are correct, this Court would stil} order
the stay lifted unless Defendants post a bond or other undertaking. See Rule 241(c)3), SCAR.
THEREFORE, Defendants shall post bond or other surety in the amount of $347,863.23
within 30 days which shall provide for payment to Plaintiff in the event that one or more of the
Defendants is required to pay Plaintiff for the value of his interest in CCC as ordered after the

appeal is concluded.
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IT IS SO ORDERD.

July Z’J/,ZO 15
Greenville, South Carolina /_Q
pros

D. Garrison Hill
Circuit Judge

A Certified L,op) ,/

a D= 4
Clerk ofCounC P. & G.&!

/ Greenvm Coynty, SC?
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

_ APPEAL FROM GREENVILE COUNTY .
: Clrcmt Court - e

- D. Garrison Hl]_l, Clrc_mt Court Judge

Appellate Case No 2015-000476

. Case No. 2012-CP-23-02887

" David ‘Wilson, 1nd1v1dua11y and denvatlvely on behalf of Carolina Custom Convertmg,'
‘LLC, Plamtlff :

v.“

John Gandis, Andrea Comeau- Sh1rley, Zoi Fllms LLC, and Carolina Custom Convertmg,
LLC, Defendants, : -

John Gandis and Andren Cnmeau¥Shir1ey, Third-Party Plaintiffs,

V. | | |

Carolina_CnStnm Cbnverting, LLC, Thi_rd-farty Defendant and Comtnrclailn Plaintiff, 7
David Wilson, Steve anell Neologic Distribuﬁon Inc and Fresh Watef Systems Ins

Of Whom David Wllson .Neologic Dlstrlbutlon Inc. and Fresh Water Systems Inc are the
Respondents, :

and

John Gandis, Andrea Comeau- Shlrley, and Carolina Custom Convertmg, LLC, are the
Appellants. :

APPELLANTS GANDIS AND SHIRLEY’S
PETITION FOR WRIT OF SUPERSEDEAS




Appellants John Gandis and Andrea Comeau-Shirley ("‘S.hirley”)‘r (collectively
} “Appellants™) pe'ti'tion» the Court to stay the Trial Order of the l-lonorable D. GarriSOn Hill, 'ﬁled |
January 9, 2015 ﬁndlng that Gandis and Sh1rley “froze out” and “oppressed” Wilson as the other
member of Carolma Custom Convemng ‘LLC (“CCC”) and ordenng Gandis and Sthley
, 1nd1v1dually to buyout Plamtlff/Respondent David- Wilson S 43% mterest of CCC for a total of
.$347 863.23 (the .“Trial Order”). (Exh A) In addition Appellants seek a stay of Judge Hill’s-
: July 24,2015 Bond Order directmg Gandis and Shlrley to post a bond or surety in the amount of
. $347,863.23 (the ‘Bond Order”) 1n order to obtain a stay. (Exh B). Both orders are currently on-
. appeal Appellants request emergency relief on this Petmon because Wilson has. 1mt1ated
_ supplem_ental proceedings against the Appellants in an-atternpt to collect on the _)udgement under
the Trial- Order and a Rule to Show OauSe hearing is eurrently”s”cheduled for January 26, 2016 - '.
before the Master 1n Equity.- | | . |
| | L FACTUAL BACKGROUND
This case spawned from the establishrnent, management and eventual unraveling of = -
Carolina’ Custom Converting, LLC (“CCC”), a company engaged in the plastici film business
oWned by th‘ree-mernbers - Appellant John Gandis (45%); Appellant 'Andrea-Comeau-Shirley
(Shirley) '(10'%)"and Respondent Davidi Wilson (45%). Wilson filed an action alleging (1) he
‘was subjected to shareholder oppression by Gandis : and Shirley; (2) Gandis breached his
fiduciary duty to CCC and Wilson; (d) Gandis and Shirley converted cornpany t'unds and
property to their own use; (4) seeking dissolution of CCC, or in the alternative,'disassociation.

Gandis and Shirley answered and counterclaimed for Wilson’s breach of his fiduciary duties to




CCC and its members. Wilson later brought a den'vative suit as a repreSentative_ of CCC and
named ZOi F ilms,»LLC (Z0i) and Deco-Tex, LLC (DecoTex) as additional defendants. |

| Oh»September 20, 2013, Wilson filed a Second Amended Complaint alleging the same
causes of action in an individual capacrty as well as derivatively while adding CCC as a party :
CCC then counterclaimed against Wilson Steve Norvell Fresh Water Systems Inc. and
Neologic Distrrbutlons, Inc. for breach of duty of loyalty, conspiracy and violations of the South
~- Carolina Trade Secrets_ Act. Norvell,‘ Neologic, and Fresh Water responded, asserting the Trade

- Secrets Act claim was made in bad faith.

The parties agreed to waiye a jury trial andsubmit all elaims to:a bench trial which was
held September 30,2014 through October 3, 2014 before the Honorable D. Garnson Hill.

On J anuary 9, 2015 the trial court entered the Trial Order ﬁndmg that Gandis and Shirley |
“froze-out” and oppressed‘ Wilson as the other member of CCC and ordered Gandis and
Shirley individually to buy-out Wilson’s 45% interest of CCC for a total of $347,863.23 pursuant
to its claimed equitable powers under S.C. Code Ann. § 33-44-810. The Trial Order further
Vfound that: | | |

(1) the evidenee presented at trial did not establish Wilson breached his ﬁducrary -duty to

Gandis or other members of CCC; | |

- (2) CCC failed to provide that Wilson, Neologic, or Freshwater misappropriated CCC’s trade
secrets; | | | 7
(3) Evidence at trial demonstrated that Neologic/Freshwater_ used CCC’s confidential
information and therefore the company was justified in bringing the trade secrets claim;
(4) CCC failed to provide sufficient evidence in support of its claims for civil conspiracy :

against Wilson, Neologic, and Freshwater;



5) Neither party proved their respective conversion case against the other; nnd '
(6) Wilson was not entitled to prejudgment interest.
| Gandis Shirley and CCC filed a Rule 59 Motlon for New Trial and Recon51deration on
"January 20, 2015 asking the tnal court recon51der the date for valuation of Wilson s mterest
and/or give weight to the valuation when Gandis and Shirley agreed to sell their interest to
Wilson during rDecember 2011 and Janue;ry 2012; its ruling requiring Gandis and Shirley to

personally buy-out Wilson’s membership interest; its conclusion that Wilson fully disclosed the

existence and substance of disputed accounts and its application of the law respecting the South . .. . -

Carolina Trade Secrets Act. | (Mot. Recon.). The circuit court denied that motion by Order dated_
January 28, 2915; (Order Den, Mot. Recon.). |
| ‘On February 25, 2015 Gandis, Shirley,. and CCC filed a tirnely appeal of the Trial Order.
(Not. of A}ip.’). On appeal Gandis and Shirley argue the Trial Order directing them to
individually buyout Wilson’s interest in CCC was effected‘by one or more errors of law and that
it erred in calculating the buyout price of $347,863.23 among other things. Specifically, Gandis
'and Shirley set forth the followmg issues on appeal
1. Whether the Circuit Court Erred By Failing to Apply the Correct Legal Standard
for Fiduciary Diity Among Partners and LLC Members of Full and Honest.
Disclosure of _Side Deals and Competitive Activity That Should Have Been
- Business of the Ccmpany? |
2. Whether the Circuit Court Erred In Disregarding Fundarnental Business -
~ Operations and Principles and Instead Focused on The Personal Financial

Situation of Wilson to Find that Wilson Was An Oppressed Shareholder?



3. : Whether the Circuit Conr’t Erred by Failing to l.)i‘ssolve the Company, Failed to
-Or_der' the Company to Purchase the Shares, Aand‘ Ordered Individual Members; -

(_)ne of Which Was a Non-_Voﬁng Member, to Purchase the Shares of Wilson at a

., Valuation Date Prior to Wileon Rernoving Substantial Vaiue .fr-om the Company? -

4. | Whether the Circuit Conrt Erred in Fashioning Eouitable Relief for Wilson When

Wilson Had Unclean Hands? |
In April 2015 Wilson filed a Rule to Show Cause against Gandls .and Shirley seekrng a
ﬁnding of contempf for failure to pay him ~t1re $347,863.23 for his interest in CCC as ordered in
| the Trial Order. Gandis and Shirley opposed the motion, arguing the .Tn'al Order was stayed - .
upon their ﬁling of an appeal. The parties appeared before the trial court on July 117 2015 to
address-this issue. Followmg the hearmg, the Court issued the Bond Order finding its Trial
Order constituted a money Judgment as provided in S C. Code § 18-9-130, and was therefore an
exception to the automatic stay under SCACR 241(b). It continued noting * [h]owever, under §
18-9-130, this Court may stay enforcement of the jndgrnent-Upon posting of a bond” and
proceeded to grant a stay upon Appellants’ postmg of a bond in the amount of $347,863.23
within 30 days. Gandis and Shirley filed a timely notice of appeal of the. Bond Order on August
24, 201 5. CCC filed a,notlce of appeal the next day.'

Desplte both orders being on appeal, Wilson initiated supplemental proceedmgs agamst
Gandis and Shirley in early October 7015 in an attempt to collect on the judgement under the
Trial Order. A Rule to Show Cause hearing is currently scheduled for January 26, 2016 before

the Master in Equity.

" "Dueto the length of the trial and complex1ty of the matter, Appellants Initial Briefs were filed with the Court of
Appeals on December 9, 2015:




Gandis and Shirley seck this Writ to stay enforcement of the Trial- Order and the Bond
Order pending Ileéoluﬁon of each on appeal. |
. LEGAL STANDARD -
A subefsédeas ié an éxtraordihary wr_ﬁ, -which appeliate courts use only when necessary
to preserve the fruits of a m‘eritorioﬁs appeal, to avoid»'irrepar'abl'e harm,' or to. prevent a
miscarriage éf justipe. See Graham v. Graham, 301 S.C. 128, 130, 390 S.E.2d 469, 470 (Ct.
App. 1990) (“[T]he purpose ... of a Supersedeés is to ... preserve to appgllant the fruits of a
meritbrious appé_al whefe they might otherwise be lost tq him.” quoting 4A CJ .S. APPEAL &
. ERROR § 662 at 494-95 (1957); Andrews v. Sumier Commercial & Real Estate Co., 69 S.E. 604,
1606 (S.C. 1§ 10) (expiaining that a supersedeas should be issued “only té the extent clearly made
to appear _tb be necessary tov prevent irreparable injury or a miscarriage of justice”).
Additionally, the court takes jinto éonsideratidn whether a supe;sedeas “i's‘ hecessary to preserve
jurisdicfion of thg aﬁpeal or to prevent a contested issue from becoming -moot.” SCACR
241-(0)(2);_see also'Berry v, Ianu_'an'o, 281 S.C. 21, .314 S.E.2d 308 (1983)(granting petitiop for
éuperse’deas apbropriate to prevent moéfness of issues on appeal).
| | III.  ANALYSIS
Gandis and Shjrley- bﬁng this Petition in order to pfotect their V'mterests pending Vthe-'
-outcome -of the appeal. Seé Whetstone v. Whetstone, 289 S.C. 403, 346 S.E.2d 532 (Ct. App.
| 1986)(holding that where petitioner failed to appeal decree or file petition for writ of
- supersedeas, issue presented on appeal was rendered> moot). Issuance of this writ pending
resolution of the appeal is crucial becausé allowﬁig Wils.on-to executc'-on‘the judgment set for&
in the Trial Order potentia]ly renders numerous issues on appeal moot and may result in a

miscarriage of justice should the appellate court reverse or modify the trial court’s findings of




fact and conclusions of law. Unless the Court grants this Petition, Gandis and Shirley will be

denied appropriate review of contested issues, some of which present novel and important issues

_ of law.

- Specifically, on appeal GandisvanAdv Shirley -argue the Trial -Order rcquiring them as

individuals to buyout Wilson’s interest in CCC was based on. errérs of law and the buyout price.A

of $347,863.23 is wrongfully calculated. The following issues are on appeal: N
1. The Circuit Court’s Error of Applying the Incorrect Legal Standard for Fiduciary
Duty Among Partners and LLC Members.

2. The Circuit Court’s Error of Disregarding Fundamental Business Operations and

Principles and Emphasizing the Personal Financial Situation of Wilson to Find that |

- Wilson Was an Oppressed Shareholder.
3.A The Circuit Court’s Error 1in Failing to Dissolve. the Company, F_ailiﬁg to Ordef the
| Cbmpany to Purchase the Shares, apd Error in Ordering Individual Members, One of
Which Was a Non-Vo_ting Member,- to Purchase the Shares of Wilspn ata Valuatidn
Date Prior to Wilson Removing Substantial Value from the Cornprany. -
4, The Circuit Court’s Error in Fashioning Equitable Relief for Wilson When Wilson
Had Unclean Hands. | |
Reversal or modification upon any one of thcse. grounds nulliﬁ_es,-or at the least modifies
the Trial Order. Specifically, sﬁould the appellate court find the Trial Order applied the incorrect
standard for a breach of fiduciary duty the equitable relief of a bﬁyout ordered in the Trial Order
would Be hnprqpef._ Likewise, reversal of the oppression finding, a determinatio:n-Wilsoﬁ had
unclean hands, or that dissolutionAwas the pr'oper remedy rather than buyout all nullifies or

makes unavailable the relief awarded in the Trial Order. Alternatively, the appellate court could




find the Trial Order incorrectly calculated the buyoui amount and mociify it appropn'aiely. Any '
»of these rulings impact the judgment in tne Tral Order and Wilson’s ability to collect upon anci'
. vrightut-o it |

As it peitains to :the individiiais; the Circuit Court imposed indiVidual responsibility on
CCC owners and ordered Gandis and Shirley to individually. buyout Wilsnn’s inierest in CCC.
There is a contested individual linbility issue. In addition,-the calculation of Vthe.value of

_Wilson’s interest is disputed on appeal; Therefore, ifv Wilson is allovyed to -collect on the
Jjudgment prior to resoilution of the appeal, the contested issues become moot because he gets the
relief regardless of hJS en-titlement-tvo it and without regard to what the appellate court rules.
Denying ihis writ allows Wilson to pursue and collect on a large judgment to whieh'Appellant_s
contend he is not entitled due to an error of law. They have sought review.and determination of
t.hese.is-sues in the appellate courts... “A Mmoot case exists Where a judgr'nent rendered ’by the
~court will have no practical legal effect npon an existing controversy'.”v Slnan V. Friends of
Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474, 477 (2006).

Wilson should not be able to collect on a judgment whose propriety and validity are
actively contested in an appeal. Failure to issue a writ and stay the orders allows Wilson to
collect on a legal basis and in a certain amount Appellants contend are fatally flawed by legal
Ierrors. If they ere forced to pay Wilson the $347,863.23 before the appellate court resolves the
issues without any protections for therpossibility they never should have _lieen required to pay

him or paid him an impi’oper' amount, the Court allows a substantial injustice and unjust Biu_den"
to go unchecked. It is a large risk that need not be taken. Appellants have no protection such as
a bond or surety posted by Wilson to giiard against the risk of the Trial Order being reversed -or

modified. It then becomes of matter of un-ringing the bell with Gandis and Shirley burdened




dwith the task of trying to get their hundfeds of thousands of dollars back from somecne who
never should have received it. T’he legal bacis for requiring individuals to take .suchah'action
. Tequires clanty and ﬁnahty, protectlons that the individuals maintain are accorded by the
A Appellate Rules (i.e. 'SCACR 241(a) (c)) but demed by the c1rcu1t court. |
IV, CONCLUSION

In order to avoid a miscarriage ,Of justice and prevent contested issces-on appeal from
becoming moot, Gandis and Shirley respectfully petition this Court to issue a Writ of
Supersedeas staying bcth the original Trial Order of J anuary 9, 2015 and the Bond Order- of July
24,2015, Specifically, Appellants seek emergehcyvrelief frcna-the Tﬁal Order requiring them to
individually purchase Wilson’s interest-in CCC for $347,863.23 and the portion of the Bond

Order directing them to post a bond in that amount.

Respectfully Submitted;

ROE CASSIDY COATES & PRICE, P.A.

Sy A

KandléMoody, 11 S.C. Bar # 14135
Joseph O. Smith, S.C. Bar # 77475
1052 North Church Street
Greenville, South Carolina 29601
(864) 349-2600 -
(864)-349-0303 fax -
Attorneys for Appellants John Gandis and
Andrea Comeau-Shirley

~ January ﬁ ,2016
Greenville, South Carolina
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Court of Common Pleas

D. Garrison Hill, Circuit Court Judge

Appellate Case No.: 2015-000476
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David Wilson, individually and derivatively on behalf of Carolina Custom Converting, LLC,
Plaintiff,
V.

John Gandis, Andrea Comeau-Shirley, Zoi Films, LLC, and Carolina Custom Converting, LC,
Defendants,

John Gandis and Andrea Comeau-Shirley, Third-Party Plaintiffs,
V.

Carolina Custom Converting, LLC, Third Party Defendant and Counterclaim Plaintiff,
V.

Dave Wilson, Steve Norvell, Neologic Distribution, Inc. and Fresh Water Systems, Inc.,

Of Whom David Wilson, Neologic Distribution, Inc., and Fresh Water Systems, Inc., are the
Respondents/Appellants,

and

John Gandis, Andrea Comeau-Shirley, and Carolina Custom Converting, LLC, are the
Appellants/Respondents.

ORDER DENYING APPELLANTS GANDIS AND SHIRELY’S
PETITION FOR WRIT OF SUPERSEDEAS
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This matter comes before the Court on Appellants John Gandis and Andrea Comeau-
Shirely’s Petition for Writ of Supersedeas. Although Judge Garrison Hill tried this matter, Judge
Hill referred this matter to the Master in Equity to handle matters related to supplemental
proceedings, and having scheduled a hearing, Appellants filed their petition to be heard by the
Master, and neither party had an objection to the hearing of this matter by the Master. Judge
Hill had ordered on July 24, 2015 that the judgment constituted a money judgment and further
ordered that any stay of the enforcement of the judgment shall be contingent upon Appellants
posting of a bond or other surety in the amount of $347,863.23. No such bond was posted.

Having heard the arguments of the parties as well as the petition of the Appellants, this
Court agrees with the decision of Judge Hill, and denies Appellants petition for supersedeas.

IT IS SO ORDERED.

Dated this the ‘ day of February, 204§

A Certified Copy

Clerk of Court C.P. & ¢..5,

Greenville Caunty. &t
Dated \z-~
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V.
John Gandis, Andrea Comeau-Shirley, ZOi Films,
LLC, and Carolina Custom Converting, LLC,

(] Defendant.

John Gandis and Andrea Comeau-Shirley,
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vs.
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Third Party Defendant and Counterclaim Plaintiff,
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Dave Wilson, Steve Norvell, Neologic Distribution,
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MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Plaintiff’s Attorney:

W. Andrew Arnold, Bar No. 65311

Address:

712 E. Washington Street, Greenville, SC 29601
phone: 864-242-4800 fax: 864-242-4885
e-mail: aarnold@aalawfirm.com other:

Defendant’s Attorney:
Burl F. Williams, Bar No.

Address:

P.O. Drawer 10648, Greenville, SC 29603
phone: fax:

e-mail: other:

Defendant's Attorney:
D. Randle Moody, II
Address: PO Box 10529, Greenville, SC 29603

Third Party Defendant's Attorney:
Bruce B. Campbell

Address: 307 Pettigru St., Greenville, SC 29601

[/ MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I1I)
[X] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and HI)
[ PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and I1I)

SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [] YES / [JNO

SECTION II: Motion/Order Type

X Written motion attached
(] Form Motion/Order
I hereby move for r op7actio € courg/as pet forth in the attached proposed order.
‘ AR 2-4-2016

Signa?ure oflAttorney for IZPlaiﬁtifﬁ [ IDefendant Date submitted

SECTION III: Motion Fee
] PAID - AMOUNT:
D EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
] Indigent Status [ ] State Agency v. Indigent Party

SCCA/233 (11-03)




] Sexually Violent Predator Act L] Post-Conviction Relief
[[] Motion for Stay in Bankruptc
[ Motion for Publication Motion for Execution (Rule 69, SCRCP)
X Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
] other: :
JUDGE’S SECTION
[J Motion Fee to be paid upon filing of the attached
order. JUDGE
[ other:
CODE: Date:
CLERK'’S VERIFICATION
Date Filed:

Collected by:
(] MOTION FEE COLLECTED:

(O] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILE COUNT
Circuit Court

ECETVER

FEB 27 2005

it of Appeals

D. Garrison Hill, Circuit Court Judge

Case No. 2012-CP-23-02887

Appellate Case No. 2013-

John Gandis, Andrea Comeau-Shirley, and'

Carolina Custom Converting, LLC, ... Appellants,

V.

David Wilson, NeoLogic Distribution Inc.,
Fresh Water Systems Inc..........c.ooooi TR Respondents.

JOINT NOTICE OF APPEAL

John Gandis, Andrea Comeaﬁ-Shirley, and Carolina Custom Converting, LLC, appeal the
Orders of the Honorable D. Garrison Hill dated January 2, 2015 and January 28, 2015.
Appellants timely filed a Rule 59, SCRCP, motion from the January 2, 20135 Order and received

written notice of the denial of the same on February 2, 2015.



February 25, 2015

Greenville, South Carolina

D. Randle Moody, Ik(S.C. Bar No. 14135)
Joseph O. Smith (S.C. Bar No. 77475)
ROE CASSIDY COATES & PRICE, P.A.
P.O. Box 10529

Greenville, SC 29603

Phone: (864) 349-2600
rmoodv(@roecassidv.com

ismith@roecassidy.com

Counsel for John Gandis and Andrea Comeau-
Shirley

i

BurkF. Williams (S.C. Bar No. 77901)
NEXSEN PRUET, LLC

Post Office Drawer 10648

Greenville, South Carolina 29603-0648
Phone: 864.370.2211
BWilliams@nexsenpruet.com

Counsel for Carolina Custom Converting, LLC
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PROOF OF SERVICE

Tcertify that I have served the Joint Notice of Appeal on the above named Respondents by
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to counsel of record as follows.

W. Andrew Armold, Esq.

712 E. Washington Street
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Attorney for David Wilson
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Fresh Water Systems Inc.
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"~ John Gandis, Andrea Comeau-

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE CA. NG.: 201'2-CP-Z3~02887

)

)

)

)

David Wilson, individuaily and )
derivatively on'behalf of Carolina )
Custom Converting, LLC; )
)

)

)

)

)

)

)

Plaintiff,

-‘Js-

Shirley, Z01 Films, LLC, and Carolina
Custom Converting, LLC,

efendants,

John Gandis and Andrea
Comeau-Shirley,

Third—?art_y Plaintiffs,

Vs~

Third Party Defendant
and Counterctaim Plaintiff,

-VS-

. AN ] .
Dave Wiisen, Steve Norvell,¥ Neolegic
Distribution, Inc. ¥ and Fresh Water

}
)
)
)
)
)
}
)
}
)
)
Carolina Custom Converting, LLC, }
}
)
)
)
)
)
)
)
Sysiems, Inc. )

This case concerns the management travails of Carolina Custom Converting, LLC (CCC), 2
company engaged in the plastic film business and owned by Plaintiff David Wilson (Wilson),
Defendant John Gandis(Gandis), and Defendant Andrea Comeau-Shirley (Shirley). Wilson alleges (1)

he ‘was subjeci to shareholder oppression by Gandis and Shirley; (2) Gandis breached his fiduciary

duty to CCC and Wilson; (3) Gandis and Shirley converted company funds and property to their own




use; (4) he was e;xtitl'ed to dissolution of the company, or in the aliernative, disassociation. Defendants
Gandis and Shirley answered and counterclaimed that Wilsorn had breached his fiduciary duty. Wilson
fater sued as a derivative representative of CCC and brought in ZOi Films, LLC (Z0ti) and Deco-Tex,
LLC (Deco-Tex) as additionat defendants. |

On September 20, 2013, Wilson filed a Second Amended Complaint alleging the same causes

of action in an individual capacity as well as derivatively, but added CCC as a party.l CCC then

counterclaimed against Wilsor, Steve -I:I.é.fvel-l-, -Fresﬁ-"We-ner-Systems, Inc., and Neologic Distribution,
Inc. for breach of duty of loyalty, conspiracy, and violations of the S.C. Trade Secrets Act, among
others, but this Answer was not served on Norvzll, Neologic, and Fresh Waisr until March 24, 2014.
Norvell, Neologic, and Fresh Water responded, asserting the S.C. Trade Secrets claim was made in bad

faith.

September 29, 2014 through October 3, 2014.

L EACTUAE FINDINGS

In November 2007, Wiison and Gandis formed CCC. At the time of formation, Wilson owned
and operated Eastern Film Solutions '(EFS), which bought and sold polyester, plasiic, and msta}»izled
fiims.” Gandis owned and operated Decotex, which bought and sold decorative designs for vinyl film.
The basic agreement was for CCC to perforate and “slit” {cuf) film. Wilson agreed to run much of
EES" slitting business through CCC.

in 2008, Wilson and Gandis discussed expanding the scope of CCC and winding down their
ipdividual businesses. They discussed EFS buying film from CCC and seliing it as an additional

source of income to CCC. CCC began to purchase and sell film in addition to siitting, and EFS becams

* CCC entered an appearance as a party in October 2017 however, Plaintiff did not seek any relisf from CCC. The
amendment followed a debate about CCC's status zs a pariy, and Plaintiff agreed 10 add CCC as & first party Defendant.
? Witson had been in the film business for nearly 20 vears. His brother-in-law Steve Norveil occasionally financed
Wilson's ovarseas film wansactions.
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2 sEittihg customer as well as a purchaser of CCC inventory. In either May or June 2008, Wflson

agreed to make CCC the buyer and seller of film onone of EFS’s major accounts, Minova, resulting in
significant additional revenues for CCC.

The Minova account fueled additional discussions about EFS winding down and conducting all

ew film business through CCC. However, Wilson indicated he wished to keep 3 import accounts

separate from CCC. The three accounts to be excluded from the dedl were Lamborn, Modular Metal,

and West Carrolton {two of which, Lamborn and West Cax;volton; were financed by Steve Norvell).
The parties did not sign a formal operating agreement for CCC, but this court finds that certain oral
agreements were reached whose terms never altered Wilson's understanding tha: these three accounts
wouid rematin separate from CCC.

The court finds the parties agreed that Gandis and Wilson founded the business as equal

partners, that Wilson would wind down EFS and receive.compensaiion in-the -amount-o£-$8,000-per—— -

month, and Gandis would fund the business through two cradit lines {the M-Tech iine of credit and the
Decotex line of credit). Wilson would lead CCC’s sales fforts and Gandis would manage operations.
Gandis engaged Shirley, a Georgia-licensed Certified Public Accountant, for accounting and formation
advice. CCC was organized as a manager-managed limited liability company, and Gandis was
identified in the articles of organization as the manager. Beginning in or about July 2008 and
consistent with his agreement with Gandis, Wilson began winding down EFS, which continued
through July 2009.

While Shiﬂey atiempted to finalize an operating agreement for CCC, she also provided
pérsonal counse! to Gandis. Howsever, no written operating agreement was ever compieted. In 2009,
Shirley agreed to accept 2 10% interest in CCC in exchange for providing accounting services. Gandis

and Wilson each transferred 5% of their inierest itn CCC to her, each retaining a 45% interest.

. —

*CCC did ol spgags in the import Gim market uniii 2




Although Shiriey did not have a formal voting interest, she took an active role in management,
primarily through private communications between her and Gandis.

CCC’s business grew, and with the help of a film shortage in 2010 it fiourished, turning a profit

of over a miltion dollars. However, since CCC was organized as a subchapter S entity, the members

were responsible for taxes proportionate to their ownership interest. Also, because CCC filed taxes on

an accrual basis, this tax liability was even greater. In the past, a.tax distribution was made (o the

‘members, and funds had been set aside for a tax distribution for 2010. CCC's profits in 2010 created

phantom income for the members, and the leaner revenue of 2011 produced a shortfall for the tax
payment.
Shirley began to exiensively advise Gandis as fo the management of CCC and the treaiment of

Wilson, which ultimately led to his oppression and eventual ouster. She advised Gandis to pay off an

Gandis could pay his personal {ax liability. Gandis used CCC funds szt aside for the 2010 tax Lability
to pay off CCC’s obligation of the line of cradit, and then used the line of credit 10 pay his taxes.
Wilson was then informed CCC would not make a tax distribution to cover his tax liability as
previously agreed and as hac been done in the past.

Mavrc'n 2011 emails berween Shirley and Gandis revealzd a plan to use CCC’s employees to
perform tasks for Gandis’'s other business interests, M-Tech, Inc. and Decotex, LLC. Testimony
corroborated the emails. Also-at this time, a secretive effort was initiated to monitor Wilson's emails.
Shirley's emails to Gandis outlined a plan to flip Wilson from an owner to an employes.
Contemporaneously, Shiriey and Gandis began deferring their distributions and ciassifying the
monthly income that Wilson had bezn paid pursuant {o the July 2008 agreement as a “loan.” By

13

August 16, 2011, Shirley bluntly propesed that they develop an “Exit Strategy” for Wilson and

identifizd who could take Wilson's place as head of the saies team.
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in September 2011, Gandis intercepted an email from Wilson’s wife and forwarded it to
Shirley. Shiriey responded that the email demonstrated marital discord arising from Gandis's

opportunity to “restructure” Wilson. From this point forward, the emails between Gandis and Shirley

evidence an efiort to exclude Wilson from the benefits of ownership and 10 cease paying him his -

monthly income as part of an effort to “squeeze” him to relinquish his ownership interest. Under

pressure, Wilson engaged in discussions with Gandis to become an employee. In her private coaching

to Gandis, Shliﬂr_léyn'édvocatéﬂc{iﬁéﬁ'pressurc tactics. Wilson was given tﬁ;&ead‘li‘ne ofJanuar} 7, 2012
to either become an employee of cease receiving the monthly income that he relied upon. As this

eadline approached, Shirley prepared a “Pro-Forma Balance Sheet” to accompany an offer to Wilson
to buy his interest. However, the balance sheet contained questionable accruals and removed assets

that had been listed on previous CCC balance sheets. Although Gandis and Skirley indicated they

would also sell at a price based upor this balance sheet, their offer had materially different terms,

including the requirement that Shirley be paid a $100,000 “prefersnce on uniis” and that Wilson
purchase M-Tech’s building, which Shirley deemed a “burden.” The balance sheet had the effect of
devaluing Wiison's interest in CCC.

The parttes could not reach an agrsement. Wilson approached potential buyers of CCC, ©
whom he provided information about CCC’s financial status, absent cusiomer names, subject o @ non-
disclosure agreement. During this time, Shirley counseled Gandis to be patient and allow the pressure
to build on Wilsor, All the while, emails between Wilson and his lawyer, his accountant, and others
were monitored, giving Shirley and» Gandis access to Wilson's thought process. Wilson discussed
potential employment with another company and indicated he 5id not have a non-compete or a non-
solicitation agreement,

An early 2012 email between Gandis and Shirley reveals their decision to terminate Wilson but

maintain that he resigned, and o physically lock him out of his office. On january 17, 2012, Gandis
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arrived at CCC's Greenville office with law enforcement and a locksmith and advised Wilson his
resignation was accepted. Wilson protesied that he was not resigning, but eventually had no choice but
to leave, altnough he left with two of his laptops and Blackberry in hand, Gandis then changed the
locks.

After Wilson’s ouster, Gandis and Shiriey formed ZOi Films, LLC, which was intended to take
CCCs better business opportunities. Representations to the bank ané 1o the Internal Revenue Service
'émons{ré;{é_ that ZOi Films was organized with two members: M-'i’éch, xne! ow 1ed b\Gand's) ang
Creative Brain Storms, Inc., a2 Georgia corporaiion owned by Shirley. After Wilson discovered the
- ZOI Films scheme, Ganéis and Shirley maintained ZOi was intended to be a wholiy-owned subsidiary

of CCC.

In sum, Gandis and Shirley’s oppressive and unfairly prejudicial acts inciuded:

o~

s Initiating an “Exit Strategy” on Augusi 16,2011,

= Threatening to stop Wilsen’s guaranteed and agreed upon monthly payments uniess he
relinguished his equity interest and became an at-will employee with a2 non-compste
agresment;

e Refusing to make tax distributions for Wilsor while instead using money set asid= for such
to pay off the line of credit so Gandis could borrow to pay his own taxes;

¢ Monitoring all of Wilson's private emails, including those with his wife, his attorney, and
“his accouniani;

¢ Making representations that he may not receive distributions for another two years;

"

e Managing the money supply to make it appear as if cash was more timited than it was in
aciuglity;

= Continually making unilateral changes. including secretly back-paving rent at a higher rate
than agreed upon and transferring assets (ex. air conditioner) to Gandis’s eniities through
expensing such items as rent;

e Limiting Wilson's access to financial information of the company,
= pail)

¢ Removin
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¢ Removing his ability to make wire transfers for the company;
¢ Excluding him from discussions about business operations;
¢ Stopping Wilson’s guaranteed and agreed upon monthiy distribution in January 2012;

e Manipulatiag the December 2012 pro-forma balance sheet to devalue Wilson's inierest in
CCC;

¢ Physically locking Wilson out of his business and refusing to allow him to return;
e Demanding possession of Wilson’s computer and Blackberry;

¢ Terminating the cell phone plans for Wilsor and his family while maintaining coverage fos
the other members;

¢ Terminating health imsurance coverage for Wiison and his famity;

¢ Forming ZOi to compete with CCC in order to siphon profits until Wilson caught Gandis
and Shirley; and :

After nis ouS{er, W:Esm bevan WOr kmﬂ and Qeilmg fﬂm for N\,oioo g Inc-, ownca bv his sister-

in-law and manageé by Steve Norvell. Sales began slowly in 2012, mostly to former CCC customers
witﬂ whom Wilson had long term zelationships that predated CCC. Wilson continued to szt film for
Neologicin 2613 and 2014, including to former CCC customers.

in 2613, CCC alleged that Wilson had usurped corporate orpo'tunmes in 2008 and 2009,
including the three accounts excluded from the agreement between Wilson and Gandis. Norvell was
alleged to have aidecd and. abetied these alleged breaches of fiduciary duty and to have conspired with
Witson to dissolve CCC. In addition, CCC alieged that Wilson and Neologic/Freshwaier had
misappropriated {race secrets and converted company information for their own usz.

However, Wilson presenied testimony from others engaged in the film business demonstrating
that polyester film was a commodity and that the Ueg_sd trade secrets were readily available from the
internst, trade associaiions, trade shows and manufacturers' pricing information regularly furnished to

potential film purchasers. Although indusiry and cusiomer information was gathered by CCC, this




information was readily available from public sources. Moreover, CCC made httle if any efiort to
protect the information; neither Wilson, Gandxs Shirle ey, Bill Shaw, Mike Myers, nor any other CCC
emplgyee or contractor was required 1o sign a norn-disclesure agreement prior to Wilson's ouster.

Both paﬁies presented expert testimony as to CCC's valus both at the time of ouster and at the
end of'2013. Wii’;on’s expert Catherine Stoddard valued CCC at the time of ousier ai $1,018,753 and

Wilson's interest at $408,335.% However, there was testimony by both experts as well as the court-

appcmted expurts as to po>s1b}e adJust'nents to the \.alu“ of the enmy due io equipment moving cosis,

excess inventory, and advances.

EEE.  LAW/ANALYSIS

’ o

A, Wilsor’s Claim for Sns chelder Opbregsion.

Under S.C. Code Ann. § 33-44-410:

fa] member or manager may maintain an action against a limited labilitv company.or.. ... ——

another member or manager for legal or equitable reh , With or without an accouniing
as to the company's business, to enforce:

{t} the member's rights under the operating agreement;
{2} the member's rights under this chapter; and

{3) the rights that otherwise protect the interests of the member, including rig _b
and inferests arising independently of the member's relationship to the compan

The full range of equitable remedics are available o the court, although the South Caroiina Code § 33-

44-801(4) seis out specific provisions for dissolution, which shall occur:

(4} on application by a member or a dissociated member, upon eniry of a judicial decree
that:

(¢) the managers or members in control of the company have acted, are acting, or will
act in a2 manner that is unlawful, oppressive, fraudulent, or unfairly prejudicial to the
peiitioner

* Defendam CCC s sxpert valued Wilsor’s interest at the time of ouster ai $354,000.
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The courts have used the terms “freeze out” or “squeeze out” interchangeabl v; the terms mean

“the use by some of the owners or participants in 2 business enterprise of strategic position, inside

information, of powers of control or utilization of some legal device or technique, to eliminate from the
enterprise one Of More OWRErs or participants.” Kiriakides v. Aflas Food Sys. & Servs. Inc. 343 S.C.

587, 604 n.26, 541 S.E.2d 257, 267 n.26. (2000} (citation omitted). “Conmon freeze out technigues

include termination of a minority sharcholder’s cmployment, the refusal to declare dividends, the

» ~

“'removal of the minority sharsholder from a mamon of managemsni, and the siphoning off of corporate

earnings through high compensation. Often, these tactics are used in combination.” Id. at 604-03, 541

S.E.2d at 267 (footnotes omitied). So it is in this case,

The South Carolina Supreme Court recently applisd the oppression standard in Ballard v,

Roberson whern it stated the following:
=

We acknowiedge that the facts before us are not as egresious as those in Kirfakides which—

RICE AN TR

inciuded actual fraud by Alex upon the minority. However, illegal or fraudulsni conduci is not
reguired under section 33-14-300(2)(ii}, and we agree with the circuit court that the evidence in
the record shows oppression by the majority in this instance. The concern and focus in
sharehoider oppression cases is that the minority "faces a trapped investment and an indefinite
exclusion {from] participation in business retusns.” Ballard hers, like John and Louise in
Kiriakides, similarly faces prospects of exclusion from the businnss 2 slim chance of sesing a
reiurn any time soom, and no market in which to otherwise unload his invesstment.

399 S.C. 588, 595, 733 S.E.2d 107, 110-(2012) (citations omitted).
Interestingly, the Court in Ballard relied on emails to determine the motives behind the
plaintiff’s exclusion from the business.

In particular, e-mail communicaiions between the other sharcholders clearly indicate their
iesire to oust Baliard, The individual Appeliants wanted to convinee Ballard to return his 20%
interest in Warpath in fhe hopes that "he Twouid] take his {$1,000,0007 and run [} after 2 littie
threatening, posturing and whining." Furthermore, when discussing what options to give
Baliard, Thosnnes, I posited, "Don't we want o get him out of the d=al?"

id. at

UJ

wh

93, 733 S.E.Zd at 110-111 (“Although at irial the individual Appeliants sought to downplay the

.implications of these electronic exchanges, this enunciation of their intent io force out Ballard simply

contextualizes their subseque tions’ )

Page $of 18




e,

The emails proved an overt scheme to oust Wilson, and document the step by step efforts of the
majority to “flip” Wilson from an owner to an employee. Moreover, the emails provide multipie
examples of oppressive and prejudicial actions by Gandis, CCC’s manager, and Shirley, who exercised
control delegated to her by Gandis, including the management of CCC's financial affairs. In addition,
Gam_ﬁs and Shirley were surreptitiously reading Wilson’s emails. The record—particularly the

remarkable emails between Gandis and Shirley—abounds with evidence of calculated oppression.

‘There is little left for the fact finder in this "freeze out” claim to do when Wilson's business partners

declare "we will freeze his capital account” and gloat that their cabal will "mean that Dave sits with a

frozen capital account until the LLC liguidates (and he will still have a 2010 tax bill that be has to

pay)." Plaintiff Ex. 48(October 24, 2011 email from Shirley to Gandis). The financial manipulation of

the minority is the essence of oppression in a close corporation; what makes this instance so striking is

the brazen but clumsy manner in which the plar was conceived and executed.

Wilson was also literally locked out of his business. He has not had access to financial
information about CCC's finances exceﬁ:t when this court has compelled Defendants to produce such
informatioﬁ, and he has had none since August 2013. This is a classic sguesze-out, and Wiison
established by clear and convincing evidence that “the managers {and] members in control of [CCC]
have acted, are acting [and] will acl in a manner that is uniawful, oppfessi\re, frauduient, or unfairy
prejudicial to the petitionsr.” S.C. Code Ann. § 33-44-801{4)(e).

The parties acknowledge this court has the authority to fashion an equitabis rem-e‘dy of 2 buy-

out of Wilson’s distributional interest as an alternative to dissolution.® S.C. Code Ann. § 33-44-410

permits broad discretion in fashioning an equitable remedy to enforce the rights of a member, Sse

* Based in-part upon Hendiey v. Lee, 676 F. Supp. 1317 {D.S.C. 1987), Defeadants iook the positios in response o
Plaintiff*s motion for partial summary judgment and during the {rial of this matier that a buy-oui was an equitable remedy
svailable to the court as an sliernative o the harsh remedy.of dissolution. Although Plaintiff pied a causs of action for
dissalution, Plaintiff agreed with Defendants’ position that under S.C. Code § 33-44-410, this court had the authority io
fashiow am eguitable remedy. in agdition, Plainti{f" s actions for an sccounzing, dissolution, and dzrivative actions are all
equitable in nature.




{

Historic Charlesion Holdings, LLC v. Mallon, 381 S.C. 417, 428, 673 S.E.2d 448, 454 (2009) (“{W]e
find that the LLC Act grants broad judictal discretion in fashioning remedies in actions by a member of
an LLC agatnst the LLC and/or other members”), citing S.C. Code Ann. §§ 33-44-410 cmt.,- 801 cmt.
(2006). In addition, when considering remedies for shareholder oppression in the corporate context,
the Supreme Court has stated:
if it is established by a sharcholder that “the directors or those in control of the comoration
have acted, are acting, or will act in 2 manner that is illegal, fraudulent, oppressive, or unfairly
prejudicial either to the corporation or to any shareholder (whether in his capacity as a
shareholder, director, or officer of the comoration)” [citing S.C. Code § 33-14-300¢2)(ii)],
[then] Seciion § 33- 14-310{(:1)(4) permiis a court to make such order.or grant such relief, other
than dissolution, 2s in its discretion is appropriate, including providing for the purchase at their
fair value of shares of any shareholder, either by the corporation or by other shareholders.

Kiriakides v. Atlas Food Sys. & Servs., Inc., 343 S.C. 587, 596 (2001).

To the exteni applicable to 2 buy-out of a member’s distributional interest as an equitable

nmedy for oppressive, fraudulent, or unfairly prejudicial conduct is prooer this_court has valued.

Plaintifi’s interest consistent with § 33-44-702. In determining the fair value of Wilson's
distributional interest, the Court believes that the time of ouster is the most appropriate date for valuing
Wilson’s interest.® See Hendley v. Lee, 676 F. Supp. 1317 gD S.C. 1987} 7 see aiso Douglas K. Mo,
Shareholder Oppression and “Fair Value”: Of Discounts, Daies, and Dastardly Deeds in the Close
Corporation, 34 DUKE L.J. 293 (2004}. In this regard, this court adopts Ms. Stoddard’s credible
December 31, 2011 valuation with three adjustmenis. As of that aate, Stoddard determined that CCC
had a valuation of $1,018,753. The first adjustment is that the value should be adjusted downward by
$50,623, w account for possibie excess inventory. Second, the vaiue of the equipment should be

adjusie¢ further downward by twenly five percent (23%j) of fair market vailue of the equipmemt to

account for moving cosis. Afier these two adjustments, the value of CCC as of December 31,2011 is

In a cese of dissociation, S.C. Code § 33-24-702 provides for valuation on the date of dissociation.
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Witson's

share is reduced by anotber $§50,000.00 for previous advances he had received.

Moreover, there was no evidence presented by Defendants as to the current financial condition
of CCC.7 Unlike a dissociation provided for in §33-44-701 where the managing members have no
fault, this case involves clear and convincing evidence of oppkssive conduct by Gandis and Shirley
and a forced lock out of Wilson. Therefore, this Court believes the most equitable remedy is that
Gandis and ShirlSy be ordered to buy out Wilson's distributional interest.?

B. Defendaj_nts’ Claims for Breack of Fiduciary Buty.

Defendants failed to-prove their claim for breach of fiduciary duty. The evidence did not
establish that Wilson had agreed to transfer the three import accounts (West Carroliton, Modular Metal
and Lambom) to CCC in 2008. First, Wilson testified that these three accounts were clearly excluded.

Second, 2 document provided by Gandis io Shirley for the purpose of drafting an operafing agreement

spe;iﬁcaiiy references Wilson’s intent to exclude three import accounts; another email from Gandis to
Shirley further corroborates Wilson's testimony. Finally, there was conflicting testimony from Shiriey
and.Gandis as io their understanding of these accounts.

The court finds Defendants were aware EFS was conducting businsss with these accounts in
2008 and 2009. Even if Wilson hkad agreed to tramsfer them to CCC, these claims would be time
barred. Gandis and Shiriey knew that EFS coniinued to do business with West Carrolton in July 2009,
and with Lamborn after July 2008. Ever assuming the three accounts were intended to be part of the
Wilson-Gandis agreement, Defendants failed to engage in a reasonable inquiry when they received
notice in 2009 that Wilson had in fact conducted import business with these accounts. Defendants'

failure to take aciion upon receipt of knowledge of EFS' continued business with West Carrolton

? At the rime of trial, Wilson had a pending motion to compe! for financial information for CCC. Bradshaw’s report
concluded wish financials for the calendar year 2813,
* Plaintiff alse brought claims for breaches of fiduciary duties both individually and derivatively. This Court concludes that
ordering 2 buy-out of Wilson's interests at the time of ouster makes & ruling on this claim unnecessary.
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suggests that the three accounts were not part of the deal. See e.g., Rumpf v. Mass. Mut. Life Ins. Ce.,
357 S.C. 386, 394-395 (Ct. App. 2004). A reasonable inquiry in 2009 by Défendantswould have
established the full extent of EFS activities with these three import accounts, yet even with full
know’ia‘dge of West Carrollton sales by EFS, Defendants did nothing.

ecause Wiison did not breach any fiduciary duty to the Defendants, the claims that Norvell

_aided and abetted these breaches are likewise without merit. Moreover, there is no evidence that

‘Norvell had any knowledee of Witson’s duties to the Defendants c;the naturé of his -agreement with
Gandis.’ “The gravamen of the claim {of aiding and abetiing] is the defendant’s knowing participation
n the fiduciary’s breach.” Future Group, If v. NationsBank, 324 S.C. 89, 99, 478 S.E.2d 45, 50 (1996)
(rejecting a claim of aiding and abetting 2 breach of fiduciary duty because defendant's fack of aciual

~ knowledge prevented knowing participation in the breach). See also Simmons v. Danhauer & Assocs.,

S.C. 197, 205, 662 S.E.2d 444, 445 (Ct. App. 2008) (finding liability where the defendant had actual
knowledge of a fiduciary duty and "knowingly encouraged” the fiduciary to breach that duty). CCC
presented no evidence that Norvell had knowledge of 2 fiduciary duty Wilson owed io CCC or its
members, Nor was there any evidence that Norvell's financing of Wilson’s film purchases (as he had
done before the formation of CCC) would relate to or encourage breach of any of duty. Defendants
failed to prove any of the elements of this claim against either Wilson or Norvell,

€. CCC’s Claims for Violation of the S.C, Trade Secrets Act.

CCC failed to prove that Wilson, Neologic, or Freshwater misappropriated CCC's trade secrets.
Muitiple wiinesses who have extensive experience and knowledge of the film and packaging indusiry
testified that much (if not all) of the information claimed as trade secrets is publicly accessible, Trade

oy
t

shows, trade journals, and online sources provide access to cusiomer information, pricing information

Y At trial, there'was conflicling iestuimony by the Dafendants about the precise terms of the Wiison-Gandis agreement,
which further undermines any assertion that Norvell knew and understood the agreement between Wilsan and Gandis.
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as well as information about manufacturers and suppliers. See e.g., Atwood Agency v. Black, 374 S.C.
68, 72, 646 S.E.2d 882, 383 (2007) (“Becausé the information {a list of potential customers] Atwood
seeks to protect is available through other proper means, it is not protected as a trade secret.”). In
addition, Wilson had been in the industry for 20 years and brought much information with him when
he joined Gandis in forming CCC. See Carofina Cﬁem. Equip. Co. v. Muckenfuss, 322 S.C. 289, 471

S.E.2d 721 (Ct. App. 1996).

" Mioreover, CCC did not sufficiently safeguard its information as required to warrant protection

under the §.C. Trade Secrets Act. South Carolinz law defines a trade secret fo mean:
information including, but not limited to, a formula, pattern, compilation, program, device,
method, technique, product, system, or process, design, prototype, procedure, or code that (2)
derives independent economic value, actudl or potential, from not being generally known to,

= =
= &

and not being readily asceriainable by proper means by the public or any other person who can
obtain economic vaiue from its disclosure or use, and {(b) is the subject of efforis that are
reasonable under the circumstances to maintain its secrecy.

-------------- —EC-Code AT § 39-8-20(5Ka) (Z0IZ}. In Carolina Chem. Equip. Co. v. Muckenfuss, 322 5.C. 285,

471 S.E.2d 721 (Ct. App. 1996), the court determined that “[tlhe threshold issue in any trade secrets
case is not whether there was a confidential relationship or a breach of contract or some other kind of
misappropriation, but whether there was a trade secret to be misappropriated,” and in order to decide
whether something is a trade secrat, one must consider the exteni to which the information is known
outside of his business and the ease or difficulty with which the information could be properly acquired
or duplicateg by others.” id. ai 295,471 S.E.2d a1 724,

A party claiming & trade secref violation must exercige “eternal vigilance,” which “calis for
constant warnings te all persons to whom the irade sacrei has'become known and obtaining from each
an agrzement, preferably in writing, acknowledging its secrecy and promising to respect it.” Hill
Holiiday Connors Cosmopulos, inc. v. Greenfield, 433 Fed. Appx. 207, 234 (4th Cir. 2011). “Unitke

other assets, the value of 2 trade secret hinges on its secrecy. As more people or organizations learn the

secret, the value quickly diminishes.” Laffitie v. Bridgestone Corp., 381 §.C. 460, 472, 674 S.E.2d 154,
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161 (2009). Thus while some of Wilson’s business practices may have bean sharp and_ his conduct at
times deceptive, there was insufficient evidence that his post-CCC activity was anything but legitimate
competition by one who had superior knowledge of and wide contacts in the film industry.

Finally, CCC failed io érove its alleged damages were proximately -caused by a
misappropriation of the alleged trade secrets. The evidence merely demonstrated that Wilson was abie
to conduct business with some of CCC’s former customers after his ouster from CCC. There was very
little! if any, evidence th_gtnpossemssion of CCC’s customer mformafmn b,\-'m{Nilson was .tﬁe proximate
cause of any lost revenue experience by CCC.

13 €CC’s Clatms for Civit Conspiracy.
CCC failed to present sufficient evidence in support of its claims for civil conspiracy against

Wilsor, Neologic and Fresh Water. “[Tlhe tort of civil conspiracy contains three elements: (1) the

combination of two or more people, (2) for the purpose of injuring the plaintff, (3) which causes .

special damages.” City of Harwsville v. S.C. Mun. Ins. & Risk Fin. Fund, 382 S.C. 533, 546 (2009).
The damages etement is also slightiy different thén other causes of action. Pye v. Esiate of Fox, 369
S.C. 555, 568 (2006).

CCC maintained that Wilson’s effort to obtain disselution, which was funded by Norveli’s
cornpénies, constituted a conspiracy to harm CCC. The evidence demonstrated that Wilson's efforts
were in furtherance of his legal rights and not improper. Norvell’s assistance was likewise not

improper. Therefore, CCC’s cldim on this ground fails.

E. Beth Parties’ Claims for Conversion.

Both parties brought claims of conversion against the other. “Conversion is the unauthorized

assumption and exercise of the right of ownership over goods or personal chatiels belonging to

another, {o the alteration of the condition or the exclusion of the owner's rights. . . . [Pllaintiff [must] .

establish either title to or right to the possession of the personal property.” Regions Bank v. Schmauch,




354 S.C. 648, 667, 582 S.E.2d 432, 442 (Ci. App. 2003). Neither pasty proved that their chattz] or

property was converted.

F. Preiudoment Inferest,

This court has not found any authority alioWing prejudgment interest in a shareholder
oppression case, but there is a Court of Appeals decision that did not allow it. Dibble v. Sumier Ice
7 and Fuel C 0., 283 S.C. 278, 322 S.E.2d 674 (Ct. App. 1984). Decisions from other jurisdiciions have
~denied prejiidgmant interest in oppréssion cases. See Zifftv. Stevens, 987 P.2d 1 iér Ct. App. 1999);
see alse Jahn v. Kinderman, 814 N.E.2d 116-(Ill. App. Ct. 2004). Wilson points to S.C. Code § 33-44-
702(e), which provides that "[ijnterssi must be paid on the amount awarded from the date determined
under Section 33-44-701{a) to the date of payment.” Wilson aréues it would-be unjust for the couri, in

aL

the exercise of iis equitable powers, to deny & remedy for his uniawful ousier and oppression that

wouid bﬂ av aa.abl° fo: his }awrul dlssocmnon However, prejudgment inferest may only be awarded if |

"the sum is certain or capable of being reduced to certainty based on a mathematical calculation
previously agreed to by the parties," and 1t is plain that the Sum was never ceriain and that the parties
did not agree t¢ a mathematical calculation in advance. Butler Coniraciing, Inc. v. Cowré Streei, LLC,

69 §.C. 121, 133, 631 S.E.2d 2

(U]
b.)

2, 258 {20058). The record is repiete with disagreement on 2 number
of issues which precluded Getermination of a readily ascertainable value on December 30, 2011, See
Historic Charleston Holdings, LLC v. Malion, 381 5.C. 417, 673 S.E. 2d 448 (2009).

Wilson contends that denying prejudgment interest (o a "squeezed out" sharcholder but
granting if to one meraly disassociated creaies an unwarranted disparity, and provides no detersent 10
the majority's unfair treatment of the minoruty. The majority could therafore freeze out a minority
shareholder, whose only recourse would be judicial dissolution, a remedy that has no prejudgment
interest risk to the majority. Wilson's argument is properly addressed (o the legisiature rather than the

couris.




o )

23 The Trade Secrets Statuie,

Under S.C. Code § 39-8-80, if "(1) a claim for misappropriation is made in bad faith,... the

court may award reasonable atformey's fees to the prevailing party." Neologic/Freshwater cites the

foliowing alleged facts as supporting its claim of bad faith; (1) CCC never sought to protect irade

ecrets by way of a non-compete or confidentiality agreement; (2) CCC had no company policy or

handbook evidencing the existence of, or attemp* to, protect any trade secrets; (3} CCC took no sttps

trade secrets to be produced in response fo a subpoenz; (5) according to Mr. Campbell, CCC's trads

1723

ecrets were publicly available on the Internet; and (6) CCC waited two years after Wilson left before

it served Neologic and Freshwater. However, South Carolina law states that employees have a duty

not to use or disclose trade sscrets independent of and in addition to any writien contract of

employment or secrecy agreement. S.C. Code Ann. § 39-8-30. M is not required that a contract or

secrecy agreement exist, and it is understandable that a very small company such as CCC did not have
elaboraie agreements in affect. Evidence shown at irial demonstrated that Neologic/Freshwater used
CCC's confidential information and that CCC was justified in bringing ihé trade secrets claim. Finally,
the convoluted history of the case and the actions of Wilson énd Norvell delayed CCC from pressing
the claims it decided to bring.

H. Injunctive Relief,

Wilson requests that the court grani injunctive relief requiring CCC to perform certain actions

pending the buy-out of Wilson. The court declines t0 become a monitor for feared iransgressions.

:a

Courts canaot be called upon to preemptively secure geries in bottles that may never be opened. It is

‘to efijoin Wilson, Neologic/Freshwater from t.smg aﬂegbd trade SPCIBES {’) CCC auowaé its aﬁegpd

precisely for this reason that a party sesking a preliminary injunction must show that "irreparablie’

injury is likelv in the absence of injunctive relief." Winter v. Nat'l Resources Defense Council, Inc.,

555 J S. 7, 22 (2008). A party's fear of harm, however legitimate, is not enough if the object of the
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harm, however damaging, is not likely to materialize. See Holiday Inns of America, Inc. v. B & B -

Corp., 405 F.2d 614, 618 (3d Cir. 1969) ("The dramatic and drastic power of injunctive relief may be

* unieashed only against conditions generating a presently existing threat; it may not be used simply to

eliminate the possibility of a remots future injury, or a future invasion of rights. ...") (Aldisert, J.); see

Wright & Miller, Federal Praciice & Procedure, section 2948.1 (2013) ("Speculative injury is not

sufficient, there must be more than an unfounded fear on the part of the applicant. ... A presently

IV, CORNCELUSIaN

1. Plaintiff Wilson has proven by clear and convincing evidence his claim of minority

shareholder oppression. Mr. Gandis and Ms. Comeau Shirley are ordered to purchase Wilson’s 45%

membership interest at fair value based on Catherine Stoddard’s Adjusted December 30, 2011

valuation of CCC, less half of the excess 0: inventory (i.e., 1/2 of the $101.250.08 fioure from Ex 38

of Del Bradshaw’s report), less 25% of the equipmeni’s FMV due to moving costs, and less
$50,00Q.OO for previous advances. In other words, the buyout amount fo; Wilson's distributional
interest would be 45% of the adjusted December 30, 2011 value of CCC after these inventory and
equipment adjustments are made, which totals $397,863.23, less $50,000.00 for previous advancss, for

a total buy-out figure of $347,863.23. The buy-out shall occur no tater than March 1, 2015,

2. Plaintiff and the third party Defendants are entitied to judgment on Defendants’ claims.
3. Witson's claims for prejudgment inierest and atiorneys fees are denied.
IT IS 5G OGRDERED. S (7 J
D. Garrison Hiil .
Circuit Judge '
) & K ".,:rv- |—d ("
- % O 2t
January & | 2013 0B L) pv
Greenville, South Carolina ‘i i-;—& ofr‘,m..‘
Uw‘f'fi‘,&-
Pl g
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE C.A. NO.: 2012-CP-23-02887

David Wilson, individually and

derivatively on behalf of Carolina
Custom Converting, LLC,

Plaintiff,
-‘IS-
John Gandis, Andrea Comeau-

Shirley, ZOi Films, LLC, and Carolina
Custom Converting, LLC,

ORDER DENYING DEFENDANT'S
RULE 59 MOTION

Defendants,

- John Gandis and Andrea
Comeau-Shirley,

Third-Party Plaintiffs,
_\75 -

Carolina Custom Converting, ILLC,

Third Party Defendant
and Counterclaim Plaintiff,

_‘IS-
Dave Wilson, Steve Norvell, Neologic

Distribution, Inc. and Fresh Water
Systems, Inc.

N’ N N’ N’ e M’ S’ S N’ N N’ N M’ N N M S N M N S N N N N N N N N S N N N N N’

Defendants' Rule 59 motion presenis arguments previously argued and ruled upon, and is
respectfully denied.

The previous factual findings are reaffirmed, based as they were on the court's finding
that Mr. Wilson's testimony was credible on th§: key issues. Mr. Gandis' and Ms. Comeau-

Shiriey's testimony lacked credibility in most important respects.

Pag= 1 o0f2

?7:4*




The evidence revealed that Mr. Gandis and Ms. Comeau-Shirley deliberately collaborated -
to oppress Mr. Wilson. Their conduct was unconscionable. They purposely created a toxic
business environment with the goal of driving Mr. Wilson out.

Defendants' tightly controlled cabal to oust Mr. Wilson could serve as a script for
minority shareholder oppression. Their story even contains ample hubris, and an important

irony: they forgot Mr. Wilson was the partner who had the skills and contacts necessary to make

L

D. Garrison Hill
Circuit Judge

the business work.

IT IS SO ORDERED.

January 2_5{2015
Greenville, South Carolina
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STATE OF SOUTH CAROLINA : JUDGMENT IN A CIVIL CASE FEB 2 7 2005
COUNTY OF GREENVILLE CASE NO: 2012CP2302887 |
N THE COURT OF COMMON PLEAS

David Wilson vs. John Gandis
CHECK ONE: '

[ ! JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried €8d a
: rendered.

[ ] DECISION BY THE COURT. This action came 1o wial or hearing before the court. The issues have bes rriedyp |
a decision rendered. . A

_ 3
[ ] ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; ] Rule 41(2)
SCRCP (Vol. Nonsuit); (1 Rule 43(k), SCRCP (Settled); {1 Other:
[J ACTION STRICKEN (CHECK REASON): L] Rule 40(j) SCRCP; - [T] Bankruptey:
[] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
[ Other:
(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed:; ] Reversed; (] Remanded;
[ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

iT 1S ORDERED AND ADJUDGED: [ See attached order; {1 Statement of Judgment by the Court:

NOTICE
This 1s a notice to you that an Order Denying Defendani’s Rule 39 Motion in this case has been filed in the Clerk of Court’s
Office. To obtain a certified copy. you may contact our office by phone (864) 467-8551 or email a request to
cnoblitt@greenvillecountv.org. If vou would like a copy via email, please provide a valid email address.

Dated at Greenville, South Carolina, this 28th day of January, 2013.

PRESIDING JUDGE -
Mason A. Goldsmith PO Box 1887 Greenville, SC
25602
Daniel L. Draisen 207 E. Calhoun St. Anderson, SC
29621 :
Larry Lec Plumblee Eppes & Plumblee, P.A. P.O.
Box 10066 Greenville, SC 29603
W. Andrew Arnold 712 E. Washington St. Steven E. Farrar Smith Moore Leatherwood LLP
Greenville, SC 29601 P.O. Box 87 Greenville, SC 29602
Thomas L. Stephenson 207 Whitset St Greenville,
SC 29601
Burl F. Williams PO Drawer 10648 Greenville, SC
29603

Bruce Bellinger Campbell 307 Pettigru Street
Greenville, SC 29601

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of Court ‘

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008
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" THE STATE OF SOUTH CAROLINA:

In The Court of Appeals >'
. RECEIVED
APPEAL FROM GREENVILE COUNTY ~ AUG 262015
: Circuit Court - Co _
B I . SC Court of Appeals
D. Garrison Hill, Circuit Court Judge -
Case No. 2012-CP-23-02887
Appellate Case No. 2015- -
John Gandis, Andrea Comeau-Shirley,.................. e, ...Appellants,
' V.
David Wilson,............ ............... “lveeoiie.......Respondent.

NOTICE OF APPEAL

John Gandis and Andrea Comeau-Shirley appeal the Order of the Honorable D. Garrison
Hill dated July 24, 201 5 Appellants received written notice of the entry of the Order on July 29,

2015.




le Moody, I (S C. Bar No. 14135)
osep O.-Smith (S.C. Bar No. 77475) .
ROE CASSIDY COATES & PRICE, P.A.
P.O. Box 10529 :
. Greenville, SC 29603
Phone: (864) 349-2600

rmoody@rogcassidy.com
jsmith@roecassidy.com

Counsel for John Gandis and Andrea Comeau-
Shtrley

August 24, 2015

Greenville, South Carolina -




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILE COUNTY

Cl'I'CLllt.COL}rt - - RECEIVED

D. Garrison Hill, Circuit Court Judge

Case No. 2012-CP-23-02887 AUG 2 6 2013
Appellate Case No. 2015- - SC C .
- ourt of Appeals
John Gandis, Andrea Comeau-Shirley, ..., Appellants,
V.
David Wilson,........ooiiiii e Respondent.
PROOF OF SERVICE

I certify that 1 have served the Notice of Appeal on the above named Parties by
depositing a copy of it in the United States Mail, postage prepaid, on August 24, 2015, addressed
to counsel of record as follows.

W. Andrew Arnold, Esq.

712 E. Washington Street
Greenville, South Carolina, 29601
Attorney for David Wilson

Burl F. Williams

NEXSEN PRUET, LLC

Post Office Drawer 10648

Greenville, South Carolina 29603-0648
Counsel for Carolina Custom Converting, LLC

D. Randle Moody, I A N

ROE CASSIDY COATES & PRICE P.A.
P.O. Box 10529

Greenville, South Carolina 29603



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE C.A.NO.: 2012-CP-23-02887

David Wilson, individually and
derivatively on behalf of Carolina
Custom Converting, LLC,

Plaintiff, ORDER
-V§-
John Gandis, Andrea Comeau-

Shirley, ZOi Films, LLC, and
DecoTex, LLC,

RECEIVED

AUG 26 2015
oG Court of Appeals

oV

Defendants,

"-: T
ST ]

he e Sin?
ol

Y3MISNT i

John Gandis and Andrea
Comeau-Shirley,
Third-Party Plaintiffs,

-VS-

Th K WUd

Carolina Custom Converting, LLC,
Third Party Defendant.

vvvvvvvvvvvvvvvvvvVvvvvuvvuvv

Plaintiff David Wilson filéd this Rule To Show Cause seeking a finding of contempt for

Defendants John Gandis and Andrea Comeau-Shirley’s failure to pay Wilson $347,863.23 for his

membership interest in Carolina Custom Converting, LLC (CCC) as previously ordered.
Dcfendan-ts Gandis and Andrea Comeau-Shirely opposed the motion, arguing the order was
istayed upon the filing of an appeal. Defendaqt CCC opposed béing a party to any bond
requirement because the money judgment was not against Defendant CCC, but only Gandis and
Comeau-Shirley as individual members. The Court has considered the arguments of the parties,

all of whom agree this court has jurisdiction to consider the issues at hand, and finds as follows:

Page 1 of 3
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1. This Court’s January 2, 2015 and January 9, 2015 orders constitute a money judgment as
provided in S.C. Code §18-9-130, and therefore an exception to the automatic stay under South

Carolina Appellate Rule 241(b). However, under §18-9-130, this Court may stay enforcement of

 the judgment upon posting of a bond, and this Court hereby grants a stay upon the Defendants’

posting of a bond or other surety in the amount of $347,863.23 within 30 days of the issuance of
this Order.
2. Defendant Gandis is the manager of Defendant CCC, of which Plaintiff remains a
member of CCC until his interest is purchased. Gandis and Comeau-éhirley have appealed, and
argue that any obligation to pay Plaintiff for his membership share properly belongs to Defendant
CCC. Because Gandis continues to manage CCC without Plaintiff's involvement and in light of
the findings in the orders under appeal rega}ding..shamholder oppression, requiring a bond is
necessary to protect Plaintiff’s interest. [n addition, considering the unique circumstances of this
case, requiring CCC to post bond protects Plaintiff should an appeliate court decide that the
obligation to pay Plaintiff for his membership interest properly rests with CCC, and the
company—of which he is still a member, yet from whose affairs he is excluded—becomes
insolvent or otherwise unable to-pay the judgment should it be affirmed.
3. Defendant Gandis and Comeau-Shirley argue that the judgment is automatically stayed by
the appeal and no exception applies. Even if Defendants are correct, this Court would still order
the stay lifted unless Defendants post a bond or other undertaking. See Rule 241(c)3), SCAR.
THEREFORE, Defendants shall post bond or other surety in the amount of $347,863.23
within 30 days which shall provide for payment to Plaintiff in the event that one or more of the

Defendants is required to pay Plainiiff for the value of his interest in CCC as ordered after the

appeal is concluded.
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IT IS SO ORDERD.

ity & 2015
- Greenville, South Carolina

Page 3 of 3
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D. Garrison Hill
Circuit Judge
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF GREENVILLE CASE NO: 2012CP2302887

IN THE COLRT OF COMMON PLEAS

David Wilson vs. John Gandis

CHECK ONE:
[0 JURY VERDICT. This action came before the court for a trial by jury. The issucs have been tricd and a verdici rendered.
[0 DECISION BY THE COURT. This acrion camc o trial or hearing before the count. The issues have been tried or heard and 2
decision rendered.
[ ACTION DISMISSED (CHECK REASON): - O Rule 12(b). SCRCP: O Rule 41(a),
SCRCP (Vol. Nonsuit): [J Rule 43(k), SCRCP (Seutled): J Other:
(0 ACTION STRICKEN (CHECK REASON): [ Rule 40() SCRCP; J Bankrupicy:
(O Binding arbitration, subject to right to restore 1o confirm, vacate or modify arbitrativn awurd;
[ Other: o
) : ==
{7 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): i =
O Affirmzd: {0 Reversed: {J Remanded; ==
O other: -~ O
~
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAIL,, OR -
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. -
=
IT IS ORDERED AND ADJUDGED: [ See attached order: O Statement of Judgment by.th
= Gk
Dateg at Grenville, South Carolina, this . - -

Court Reporier:

PRESIDING SUDGE -

This judgment was enlered on the 24th day of July, 2015, and a copy mailed first class this 24th day of July, 2013, to ettorneys
of record or 1o paries (when appearing pro se) as follows:

Mason A. Goldsmith Eimore Goldsmith, PA P.O. Box
1887 Greenville, SC 29602

Daniel L. Draisen 207 E. Calhoun SL Anderson. SC
29621

Thomas L. Stephenson Stephenson & Murphy, L1.C 207
Whitseti St. Greenvilic, SC 29601

Burl F. Williams PO Drawer 10648 Greenvillte. SC 29603
Bruce Bellinger Campbell Horton Drawdy Ward Mullinax
& Farry, PA 307 Pettigru Sircet Greenville, SC 29601

W. Andrew Arneld Law Office Of W. Andrew Amold.
P.C. 712 E. Washingten St. Greenvilie, SC 29601

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk OF Court - Clerk of
Cournt

- CPFORM4M
SCCA SCRCP Form 4 Revised 0672008




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILE COUNTY

Circuit Court RBCEEVE

D. Garrison Hill, Circuit Court Judge

FEB 22 2016
SC Court of Appeals

Appellate Case No. 2015-000476

Case No. 2012-CP-23-02887

David Wilson, individually and derivatively on behalf of Carolina Custom Converting, LLC,
Plaintiff,

V.

John Gandis, Andrea Comeau-Shirley, Zoi Films, LLC, and Carolina Custom Converting,
LLC, Defendants,

John Gandis and Andrea Comeau-Shirley, Third-Party Plaintiffs,

V.

Carolina Custom Converting, LLC, Third-Party Defendant and Counterclaim Plaintiff,
V.

David Wilson, Steve Norvell, Neologic Distribution, Inc. and Fresh Water Systems, Inc.,

Of Whom David Wilson, Neologic Distribution, Inc. and Fresh Water Systems, Inc. are the
Respondents,

and

John Gandis, Andrea Comeau-Shirley, and Carolina Custom Converting, LLC, are the
Appellants.

PROOF OF SERVICE

I certify that [ have served Appellants Gandis and Comeau-Shirley’s Petition for Writ of Supersedeas




by depositing a copy of each in the United States Mail, postage pre-paid, this / 7 day of February, 2016,
addressed as follows:

W. Andrew Arnold, Esq.

712 E. Washington Street

Greenville, South Carolina, 29601
Attorney for Respondent David Wilson

Bruce B. Campbell, Esq.

307 Pettigru Street

Greenville, South Carolina 29601

Attorney for Respondents Steve Norvell,

Neologic Distribution Inc. and Fresh Water Systems, Inc.

Burl F. Williams

NEXSEN PRUET, LLC

Post Office Drawer 10648

Greenville, South Carolina 29603-0648

Attorney for Co-Appellant, Carolina Custom Converting, LLC

ROE CassiDY COATES & PRICE, P.A.

T O A

“Réndle Moody, I1 S.C. Bar # 14135
Joseph O. Smith, S.C. Bar # 77475

1052 North Church Street

Greenville, South Carolina 29601

(864) 349-2600

(864)-349-0303 fax

Attorneys for Appellants, John Gandis and
Andrea Comeau-Shirley

Greenville, South Carolina
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r 0 Roe Cassidy
ﬂ Ul Coates & Price pa
JOSEPH Q. “JOSH” SMITH
(864) 404-3140
JSMITH@ROECASSIDY.COM
February 19, 2016
VIA FEDERAL EXPRESS REC‘E EVEE
The Hon. Jenny Abbott Kitchings FE,-. '
Clerk, South Carolina Court of Appeals C 522 2015
1220 Senate Street CO '
Columbia, SC 29201 urt of APpeals
Re:  David Wilson v. John Gandis

Appellate Case No. 2015-000476
Lower Case No. 2012-CP-23-02887
RCCP 2209.0002

Dear Ms. Kitchings:

Enclosed please find the original and seven (7) copies of the Appellants Gandis and

Shirley’s Petition for Writ of Supersedeas in the above-referencéd appeal and a Proof of
Service for the same. Pursuant to SCACR 241(d)(4) the following is included with this filing:

1.

2.

(V'S

Verifications of John Gandis and Andrea Comeau-Shirley

Certified Copy of the Trial Order (Exh. A)

Certified Copy of the Bond Order (Exh. B)

Copy of the Petition for Writ of Supersedeas filed in the lower court (Exh. C)
Certified Copy of the Order Denying Appellants’ Writ in the lower court (Exh. D)
Notice of Appeal of the Trial Order

Notice of Appeal of the Bond Order

Please file the enclosed documents in your usual manner and kindly return a clocked

copy of the same to me in the stamped, self-addressed envelope provided herein.

If you have any questions or concerns, please do not hesitate to call. Thank you for your

assistance.
1052 North Church Street PO Box 10529 p 864 349 2600
Greenville SC 29601 Greenville SC 29603 f 864 349 0303




With kind regards, I am,
Sincerely,

ROE CASSIDY COATES & PRICE

oseph O. Smith

JOS/esg
Enclosures: (as stated above)
cc: Burl F. Williams with Enclosures

W. Andrew Arnold with Enclosures
Bruce B. Campbell with Enclosures




