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ARGUMENT ¢

I. The Courtof Appeals' culing Was Cceated
a Conflict with a previous decision b
Hie S. ¢ Supfeme Coatt's (uling on ¥he
requirement foc a ¥iia\su dgeis (ecusal ¢ ,:;3

IT . The Loutt of Appeals has efced inYulin

Haat Hhe Sudge A\d not ahuse \Wis desefe-

Fion In denying peritiones weit o€ wan-
damué e @ o o & a o A n N P wm E]
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CERTIFICGATE oF (COuNSEL

The Pettionec, a:*.--\—tng ProSe, Cecxrifies Ynak O
+(ans Lript Was ofdeced as there Was no Wearing Weld
in Hhe \orcec Coucx.

AUESTIOAS PRESEJTED

T Hasg +he Court of hppeals (uling CCeaked a
Conflick With a previous decision by+the
S. 0 Supreme Court's Yullng on Yequifements
of a +ial Sudge's tecusal™

L. Has the Couct of Appeals Brved in (uling
Hhat the rvial Tudge 31d ner abusSe Wis
disircetion in denying peXitionerts Ay
of Wvandamusl

STATEMENT oF THE CASE

The peritioner was indicted for mucdec (5-@s-1\=411)
burglary (A5-Gs-ii- 1415), and atmed Tobbhedy (A5~ GS-I\-H1G)
during the Apriiaasg Yecm of Genecal Sessions Loutt fof
therokee County. HE WEnY Yo kfial on Otkohec 30 Favu
November 23,1945, bhedol@ the Honolable T Decham Lole,
Sudge and Tuty. HE weas regpresented by Donald Levreg,

ESq.s and the Stote o (Eprasented by Trent Pruett,
Chetoree County Solicitel. The Tuly found him guitly
on alt Charges., and Tudge Cole Sentrenced him 4o \ike
£5¢ mucder and bhuralaty s and a Concoidrent Sentrence of
fwenty-£five (25) yeaws for atmed fobbery~ A Yimely
appeal was $ied on Wis behalfs

The S.C, é“"‘-‘“" of Appeals gttirmed Kis Convittions and
Sentxences- Strare v, Fraziec Y. Williams, 09 No. 21-Ma-1o\

Sel o Lra Appe FilEd Octoher 24, 149 The Remittituc Wos
15sued Novemb el 1a, 9444, T\e pe.A—H-'soner nexk £iled a

PeR application on November 4, 14484 The PR was
denied on Septembec 26,2002 . A +*imely Novce ot
Appaal LWas fiied on Wis behalt. The s.¢. Supreme
Covtx denied $he agpeal on Auqust 20, 2003. The

petitioner £iled a petition for a W'k 0f habeas Corpus




in +we foutt of Cow\w\o%;f Chero kee Counky on Déxober &y 200k,
A hearing Was held on Seprember 18, 2007, at ¥he Spafaniuig
County Coutthousca’ During Yhis hearings Yhe Seventh Circurt
~ SolitiHor provided Mae peririoner an alfidavit” in which he
assettred Yhat peritioner had been Indicred cors\de of a
retm of general Sessions Courk, See Refidavit” atkacned
Wetexo as Appendixd . The pekition was dented on
‘Dfacemvse( 4, 2009 . A Ximely appeal was filed onpeti-
+ionelts behaif.

The 5.2, Supteme Coutt transferred the Case 4o the
Courr of Appeals. On May 2T, 2010/ the Coutt of Appeals

dismissed the appeats A rimely Pesition for Reheating was

("\\ed The pe*'r:\-\on +or ?\6\’\6&(\.\9 was Ae(\\ea on 'gu\\( p.\/
1o\o,

\

L On April 2H, 2013, peritioner fFiied a Pro se Wk of Man-
damus in +he Coutt of Lommon Pleas for Lherokee lounty
Lhallenging +he Acial Courr's lack of Sunweck -marver
‘Turnsdiction Yo Convitt and Sentrence hym. Appendix

- —H . 8y order dated OCAober 28, 2013, Judge -
DeVham (petitionefls cial Sudge) denied the e cita Appen-
%29 . The @8'\\'\'\0\'\8( +iicd a motien foc ‘G‘o&s&
Cole's (ecusal/and worion for Vatarion ofnls &caer,
on Febiuafy 24, 2olH, Jvdge CLole denied e mWotions.
Appendix 10 . A timely appeal was Fiied oy +he
pevritioner.

On appeal, ¥he s. ¢, Supreme Couck transfered the
Case +o e S.L. Louch of Appeals {of a digpositians On
November 23 ;2015 the Sy Coutt of Appeals AfRirmed
Tudge I, Doutham Coreis denial of petivionells iy
oF Mandamus. Appendix . The pe—hhoner Filea
a Hmely Perition for Re\\&anng-

The peh+uon for reneart ng G1as Aem-e'A on q,\ar\L)a(‘\(
n/\/ 2O\ o o Appe:\a. ’\3



ARGUMENT -

L. The Lousr of Appeals’ decision has (leated a
Lonflick with a previous decision oy +is Coutt
in Tuling that geritioner Ald notr Show Wow
he was presudiced by his dvial Sudge's
denial of Wis Petition for Writ of Mandamus
Ehanenging is Ariminal Convictions.

The S.&. Suprame Couck has atkifmarively held Yhat v
Whas adopted a Pec Se tule thatr aTudge Whois Sehedaled
4o Weat a post-Lonvidtion mar¥er must, upen (e€quesk .
Ye cuse himseld if we presided svex ane guilvty \ea,
Chmiinal 4cials of provakion fevbla¥ion fof ushieh Post-

Convicion vellef {S Soughy., Eloyd vo Skare, Hop &:€.24
{HE Qvaan.,

Hele, ¥he Yectord in petitionedis Lase Shows thar
Hnre Honorabie I, decham Loie Was Hhe Tudge o pe-
sided over Wis Ariminal dcials and Wwas e Sam e Judge
Whe denied his wrik of wvaandamus in whaieh hWe fon-
‘ested Wis acimlnal LonviCGhionss, Notwithsranding s Yo
é?s\ou\-e S tlatn Haat "':S'uclcse. Cole erced ay Aemﬁng his
re cusSal moton / the Loutk of Appeals has Cired Cannan
BRI of e Lode of Tuditial Londuet, Rule B SCALR
(N Sudge Shall hWeac and decide matrters asSigned
to Hhe ﬂ'uégf; exc_ep-\— Mose in which A\Squa\‘{:\ Ca-
+ion 15 fequired™)) and State v. Tackson; S8 S.E.14

THA S THE (B4 Appa 2003 ((Wolding, * if is not enough ot a Pacy
Seeking A\SC\L\a\\F\ Coation Yo Swnply allege: blas of pte-

Sudice. The pa(*\( MUSY Shold Some evidence ot -\-haf
biras o pfezfuo\ ce2M),

The peritioner Submits Haat Conrracy o the Appellate
Courtls Aecisions the Salla Supréme Coucx's Adecisionin
Eloxa\/ infra, Lontains mandaXery \anguag€ Fhat 4-4ral
BudgeSmust, upon Yequest, Yeluse Wimselt if he btas
“the Sudge who presided sues ¥heaso Criminalcidlse-
for wnith velef 1S being southt’s T Hals Lase e
Louir ofF Appeais nas GLKV\OLU\€&(5€X +ne éupreme touver's
Welding W Flovd, But hWas nevervhe\ess edfoneously
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tuled that “a Patiy Seewing Alsquelification of a +rial
Sudge's Yuling on his own +elalin ‘a CCR proceedings
WMUSY Shotd Some evidence of W bias of preTudice.?

Finallys in ceviewing ¥ne decision by e Coutk of
AppealsS on the pelitioneris wmovion fof Tudge Lo\e's
recusal, Hhe peiticnes Contrends that Hae Rppeilatre
Coutt’'s Ye\iance on Lannon BRI, »» s BOLSCACRS and 11
Wholding w "Backson,Supra; afe not only €xioneons, bat has
a\So C(reated a Conflick woith Ahis Court's decisionin
Fleyd, Supra, wWhich holds, in mandatory \angeage, that is
%bec se presudicial’ for a Hial Fhdge o vetuse a motion
foc WS vecusal 4o prevent Wis Yuling on o LR proteeding
Challenging the Tudge's own Loiminal dvial,

Wherefote, s Couck Should deny the decision oy
Hhe Appeitare Coutk Yo wer only (esolve ts Confiict, buk
fo also affocd Hheappellant a meaningTul and faif applaie
feNiat s The peririoner's Reheacing &>aS dented cnJan-
vaty 1\, 20los and rgcua%vea Feoom the ‘?P_(‘CY TS Nalfoom
by petitionel on Januacy 25, dolla AppendiX ¢ .

T . The Lourt of Rppeals erced \n fu\:-mi"l'kcﬁ-
e ¥ial Tudge Ald notr abuse h":s esaye-

- Hon tn deavying Perironells wiavy of maa-
damus Challing ¥he Aol doiucy's \latk |
of SubTect-marte! Turisd eton to Cowi ey
and sentence hims

Ta B\S Lase, the fecord Shows +hat the petiviones
fled a pe_-\"\‘\'g\ov\. fot W of Wiandamus u\d\\CV\g'\ng~-\'\r\€
Aciol Court's \ack of SualIect matter Tucisdleyon to
Lonvicky and Sentence Wim. Ta denying the Wik inthe
Aia\ Coully Tudge . Decham Cole Yuléd Anat @&%‘&iwﬂs
Wk of mandamug Avd not .5a+’\s&( Ae elementsS, or the

A. The petitioner Contends ok - '
_ : at Hhe Agpeliare Loufr's
og;:\z\{\%o\deéggw;eﬁ Yhat Tadge 3. Dexham c:\pe was pe‘ﬁr’:werls
USgE 1S TSome evidence of sudge folE'S presvdice ,

H



puipose,s of a mmandamus as Esrabushed by tase laws
Apprs I=H, Supra. Conkraty ¥o Tudge Lole's tuling, the S.2.
Loutt of Appeals has Weld that issSues of SubTect-malktex
Turisdit¥on may ke (aised a¥ anyhme, including in 4
Wit of wiandamus. Anderson v Skat€, 591 S.E.24 RAR
(et App e 2000) »
Twn Support of Wis Llalm Fhatr Wis dclal Louck \atked

 SubTect-martec SutlSsAiotion Yo Convick and Senkente
Wim, e Subwits thar Auring a4 Wabzas Corpus heacing, he
was provided andneeidaviy® \m{ e Sevendn Bircait Sovdivey
Teend Na Pruedd, s a$SemS v his Affldavit hoi pe)c-s-\ncne(‘.s
Wndletments were nov . in faet, pfefsen-\'ea Wwa gfanf:ucmg
a ¥etw of genecal Sessions Couck. Appxe 10 Supra. T otk
He LaS. and S.e. Supreme Coutks, Mne Coucks held Haat
+we ¥€(m¢<5u\czfec+—ma-i—+€\‘ TuciSdichon’ weans W Coutk's
Consti dutionol and Statutely powec Yo adzudicare tases.

See, 8»9-/ Re So s (.—OHOf\ s V22 SaCkh. \’\8\[1001.)‘ Jkaxe N/ &eﬂh~¥’
b\o S.E, 24 HU4H (20058

Likewise, an attessment of the S.8. Lonskirurional
and Stakutoty Laws wandate +that™ Mo pecson may be held
Yo answer fac ANy Crime.. BLNIESS LPon A PresSentment of an
indictment by a grand uey”. 3.8, Consts ;s AcrE, 115 S.le
Code &171-19-16. Tn addidlen, Phe 3.0, Statokery Laws avso
wandate Hhar the gand Sulty Shall meet Lt Yhe Csulk
at ach of its rerms, and thot Hhe Sziicitror Shall prepare
and , Ya(Bugh Hhe presiding Tadge of genefal Sessons
Louly, Submit to gfand Wuly witls oF tndickment o be
Aue billed +o Confer Subxecr-Mmarkec Jucisdiation Upon
the circuit oouttr for dclal of an Ceiminay Lases. S.Cs
Codes 85 \4-a-171D2 M-A-2Ub. Appsnain LL an3 Rppensix

5. .

Tn (eLognition of the abeve Constitutianal and
Srorutoly lawns, Fhe S.L..Supreme Cautr has weld dhal

5
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fe WnAicAment way e “rue BaWeX (+o Confet SubTeck
makrtrec TucisAithrion upon a celminal Coutr) ourside

of a +ecn Since Hhe gfand Tuly s TUNS Aexon \s (o-
extenswe Lita Mae Loiminal Tucisdl crian of Yhe Caminal
Courtin OWCR YIS tonvened and fo¢ LWL Ls *» Make
ingquily on prescakment of Indichmenks 4o Lcm&‘-e(
SubFect-matier JTuvisdickHion upon Hhe lousk Yo Ay

all Levwminal Cas es, see., €:qes <2Xake ¥a Melluce, 289
S+ E,24 \85BCLBL),

Furtkhermore, as it s evidenced feom reading vhe above
S.. Consrirurional and Sin-\-u-\—o\r\{ Law< in felax\on 4o Pack
other, 413 a\m_méan-\-\\{ Lreanc Maak Hhe S.0s LonsyidaMon
and Legislaracs have imposed a ministecial Aoty upon
Sowtivo¢ and C_\rc_u\-\' Loutxs do Aty a\\ Leiminal upon aw-
Fal pfe.Sev\i-me{\k- of indlctments. Thus, as destred ny
LConstitutional and Straturoog \aws, dne denial of Hae
peditioner's wilk of mandawas Ahaltenging e rrial
Couck’s \aeR of SubTect-Matrrer Sudisdietian was an
abuse of delreon by Tudge Cole's fu\’\hgj__i;s\ ne faal
CouC¥a

Finally, a5 a Mreshold marrec, Hais Lowcr Should
dake uditiat vokice of Yhwe fact Hrat +we Coutk oF
\A\ppea\s NAS Nox only Yenaeéxe A an Bcconeonuns aeci-
Sion (Egarding petitionexls ativiewment 4o a Lehit of
vaand amu s, ¥ haS awses vendered a decsian Lontlaly

ks own previcus dedision in Andecson v, State, \nfras
( in Which e Lourt of Appeald held Maak (Ssues of

SubhTect ~matrter SucisdAl C¥on Nay ve fase in a wC\X
of Wandamu s, '

CoNClLUSEToY
WHERE FoRE, for Yne folegoing (eassns, the Couch

SWhou\d € Tect Hhe Srcanesud decisian by Hhe Coulx

of Mppeats and grant Yee Bdclt of Cecriotad Yo revelse
PE\—'\‘\-"DV\E_QS antonstitotonal Convichionsa
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