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STATEMENT OF ISSUES ON APPEAL

DID THE TRIAL COURT ERR IN HOLDIN GTHAT STIGMA DAMAGES WERE
NOTBARRED AS'A MATTER OF LAW IN THIS CONDEMNATION ACTION
FOR A NATURAL GAS TRANSMISSION PIPELINE RIGHT OF- WAY‘7

DID THE TRIAL COURT PROPERLY ADMIT AND ALLOW THE‘ ,
TESTIMONY OF LANDOWNERS EXPERT WITNESS‘7 ‘

DID THE TRIAL COURT PROPERLY ADMIT AND ALLOW THE

TESTIMONY OF ONE OF THE LANDOWNERS9

DID THE TRIAL COURT. ERR IN CONSIDERIN G THE MEDLATION IN THIS

- MATTER OR SETTLEMENTS IN. OTHER CASES?

DID THE TRIAL COURT PROPERLY ORDER AN AWARD OF -
' ATTORNEYS FEES: TO LANDOWNERS” ‘

ADDITIONAL SUSTAIN ING GROUNDS.



FACTS

Appellant/Respondent Pledmont Natural Gas. (“PNG”) filed thls actlon pursuant to
vthe South Carohna Emment Domaln Procedure Act (S C. Code § 28-2-10 ef seq.) (the
“Act”). Condemnatron Notlce p 3. All part1es stlpulated at trial that‘the date of the takmg .
-was June 22, 2012'. Order, p- 2. Specrﬁ_cally, PNG condemned a ﬁfty-foot right of way,
under and across which‘ PNG lnstalled-'a high pressure natural gas transmission pipelinel 1d.
| The total acreage of the property condemned by PNG amounts to, 2 51 5 acres, as well as a
' small stnp of property totahng O 747 acre whrch was severed from the’ larger parcel by the
ol ght of way (the 2.515 acres and the 0. 747 -acre severed parcel are herelnafter referred to as

the “R1ght of Way or “ROW”) Ia’ |
The larger parcel in questlon con31sts of a 73.6-acre tract located 1n the vrcmrty of E
_ | Hrghway 14 and Interstate 85 in Greenv1lle County, at the end of Rock Road (the 73. 6 -acre
tract 1s heremafter referred to as the “Subject Property” ) Order p. 1. The gas p1pel1ne
installed by PNG crosses the front of the SubJect Property at a brldge provrdlng the _l_y

means of access to the property Trial Tr. 54:14- 19. Affixed to the brrdge accessmg the

SubJect Property was. a large yellow sign, reading “CAUTION HIGH PRESSURE
' NATURAL GAS NO SMOKING NO TRESPASSING ? wrth PNG S logo and phone
number. Exh L- lO Tnal Tr 55 12- l4 The s1gn was 1nstalled byPNG contemporaneously _
.wrth the take on June 22, 2012 Trral Tr 55: 25 56 2-4. The srgn was removed by PNG on
'February 17,2015, three months before tnal Trlal Tr 39: 8. |

‘In addltlon to the large yellow CAUTION 51gn on the fence at the entrance PNG also

placed several. addltlonal yellow “Cautlon signs on the easement 1nclud1ng a yellow'v ‘



- “Caution”'marker near the road,crosslng acc'essing the .Subject Property Trial Tr. 31:2-15.
| Finally, PNG also placed a cathodlc protection teSt ‘station along the easemcnt,‘ which is a
large ye‘llow tube placed in the ground containing c:'ertain e‘lectricalICOmpon'ents by means of ?

which PNG periodlcally tests. vits pipeline for corrosion'. | Trial Tr. 29: l7-25 30: l—2Al.

Among the Sol ghts that PNG acqurred as part of its easement are the right to access and
mamtam the pipeline, the rrght to conduct perrodrc 1nspect10ns and the rrght to mstall
additional plpelmes‘w1thm. the easement area. .Trral Tr. 28:5-20. The Landowners. are not
allowed to build any permanent structures wrthm the easement area, and are even lrmrted as-
to the type of landscapmg they may install. Trral Tr. 28: 23 24 Should Landowners desire to-
develop the_SubJ ect Property, whrch would requrre the mstallat10n of a water liné to servrce
the Subject Property, such water lme would cross. the PNG easement and could only be done

w1th PNG’s perm1ssron in its sole d1scretron Trral Tr 47 13- 16
~ The Landowners and PNG retamed appralsers to value and testrfy regardmg Just

compensat1on for PNG S takmg All parties agreed that the hrghest and best use of the

Subject: Property, ,whrch is currently undeveloped would be res1dent1al development Id -

‘Both appra1sers valued the Subjq ect Property 51m11arly on a per-acre basrs —PNG’s appraiser .

assrgned a value of $55 000 per acre [Trral Tr. 99:20-23] and Landowner s appraiser’

assigned a value of $56 OOO per acre [Trral Tr 69 15 17] Based on the apprarsers per acre |
value, PNG asserted that Just compensatron for its takmg was $l72 226, and the

Landowners value was $l75 324 Order p 5

However Landowners apprarser2 also mcluded an. addrtronal measure of Just

1 The designation of “transmrssron pipeliné, as opposed to “distribution” prpelme means S that consumer -
users along the pipeline cannot tap into it. Trial Tr. 23: 5-22.. .
2 Landowners apprarser was strpulated by all partres to be an expert in real estate appralsals Trral Tr 66:



. compensat1on based upon substantral damage to the remainder of the SubJ ect Property caused

' by’ the: reality and the proxrmity of the PNG transmrssron p1pehne Trial Tr 69: 12 14 The
_ "total amount of Just compensatlon for the take accordmg to Landowners apprarser was

, $4l4 752 Order p. 5 Trral Tr. 74 9. Thus the amount of damage to the remamder of the
_ SubJect Property was Valued at $239 428 (the “Remalnder Damage”) | |
: Landowners apprarser testifred as to twoalternate methodolo gies u‘s:ed to arrive"at the
'.Re'mainder Damage ﬁgure The ﬁrst was Ir’eferred to throughout the: trial as the “‘Buffer 4
Zone method by whlch he estabhshed a 100’ buffer zone between the p1pel1ne and the
| remamder of the SubJect Property to be developed Trial Tr. 70: 6 7. . The second
: methodology was a s1mple overall drmmutron in value on a percentage basrs Trral Tr 73 ‘ :
16- 25, 74 1- 2 Under both methodologles the Remalnder Damage was the same. Trial Tr.

]7435

N E According to LandoWners’ appraiser the Remainder Damage stemmed from and was

) ‘attnbutable to two distinct factors (l) the lo gistical drfﬁcultres any developer would face in
bringmg utihty and water hnes across the PNG p1pel1ne and easement t0 the SubJ ect Property | |
[Trlal Tr 70: l4 21] and 2)a negative pubhc perceptlon as to the SubJ ect Property, based B
» upon fear of the plpehne 1tself [Trial Tr. 70: 24- 25 71 1- 7] 3
Regarding the logrstical d1fﬁcult1es created by the ex1stence and placement of the -
. Pl\lG_ plpehne and-‘ easement, Landowners’ appraiser cited to his‘previous career experience_
“oas aldeveloperof s1nglefamrly residences, as 'w‘ell as.ei(tensive dealin'gsfwi'th developers 1n |

his current work as an apprai_ser. Trial Tr. 66: 12-24. LandoWners’ appraiser further testified

5-9.
3 PNG lumps both of these factors together in 1ts appellate brief as “Stigma Damages however these are
: discrete and drstingulshable factors which must be addressed and revrewed 1ndependently T

C e ,10



that he consulted.-wlth>a number of local developers 1n form1ngh1s e;rpert opinion as to the
Remainder Dam'ag‘e'and overall ‘julst:chpensation amount. Tr1al Tr691 O-.le; It was his
’op‘inion,b as well as ‘th'e opinion 'of the developers hefConsu‘lted ‘that “la" typlcal developer ,
would worry greatly about how he could get the requlred utrlrtres m there to develop it when :
the purse strmg (so‘ to speak) is be1ng held by Pledmont Natural Gas to tell them Whether
they can Cross the lme and how they can Cross it Trral Tr 70 17 21 Such challenges
| would therefore lead a developer to pay less for the SubJect Property Trral Tr 70 22-23.
ln support of h1s Buffer Zone methodology and further descnbrng logrstrcal o
development drfﬁcu1t1es created by the PNG p1pel1ne and easement, Landowners appra1ser |
testrﬁed that he had examrned and evaluated another subd1v1sron in Greenv1lle County whlch'
employed abuffer zone to drstance homes from a gas line. Tnal Tr. 74 22- 25 75: l 5 The :
developers of the subdrvrsron, known as ;The Townes at Rrverwo_od, placed a road between
' the houses and the gas line' in .otherwords -all the houses are bu'ilt. on o.ne s.ide of th’eroad_
| and the'other side of the road‘ where the gas hne is located 1s. empty and undeveloped Exh :
: L- 13 Trral Tr. 76 5 14, 126 10 18 Such a layout is undesrrable to developers because |
' | havmg houses on both srdes of the road reduces the overall cost of developrng the lots along
, that street. Trral Tr 75 15 23 | M
In fact PNG’s own apprarser descnbed the road runnmg through The Townes at' -
Riverwood asa‘ n.atural buffer between the rrght of-way and the homes ” Tnal Tr 1 13:5-
8. PNG’s appra1ser further testrﬁed that from a development perspectrve it. 1s always more
: desrrable to.,have hfouses on both s’ldes‘of the road than on.Just one srde. 'Trral-_Tr. 120: 12- l 4."
I The exrstence andl extent of the negatlve pubhc percept1on were hmned by the, '
testimony of , _‘ two_ w1tnesses : Fi rrst Landowners ’ appra1ser testrfred that “1f you g0 =



3 rmmedrately into the subd1v1sron and Cross the bridge. and you look to your left and you see '

N the b1 g cautlon s1gn, I thlnk that would certarnly have a negatlve 1mpact on the marketabrhty - |
: ‘of the property, both as to developer purchasers and later homebuyers Tnal Tr. 71 2-7. |

Addltlonally, one of the Landowners Ahna Rene Snnth Murry (“Murry’ ), testlﬁed at some
\length regardrng her general fear and unease. regardmg the PNG p1pehne tnggered 1n1t1a11y’
by the presence of the l_arge _yellow _cautron_ signs. - Tnal Tr. 57: 1.—6. _ Among M_urry s
'c‘once—rns. Were both short;terrnf dangers (“you rnay hear of somethlng blowmg up when you '
think of gas”) [Tnal Tr. 57 25 58: 1] and long term issues such as cancer [Tnal Tr 57: 20- ,

12



ARGUMENTS

ThlS appeal presents' thel Court w1th a novel legal questron .The.Court must _
determme whether ~South Carollna wrllreco‘gmze strgma dama'ge.._as an‘ element_ot just
compensation 1na con:d'emnatio‘n.actlon.v". ln‘_.connec_tion therew‘ith,the _' Court"must also
| de‘termine'VWhat standard of proof w1ll berequired in awarding stigmadamages in such a |
context Th1‘s 1ssue has been addressed 1n other states but never squarely in South Carohna '
L ‘ | THE TRIAL COURT DID NOT ERR IN AWARDING STIGMA DAMAGES |
‘BASED ON ALLEGED FEAR OF THE NATURAL GAS TRANSMISSION .
' 'PIPELINE B | o R o R
'A A, Standvard of Rev1ew lelted De Novo | | |
The part1es agree that the 1ssue of whrch factors constltute the elements of just
' ’»compensat1on under the Act 1s ‘a quest1on of law whrch tnggers a de novo: standard of -
| | review. Fesmzrev ngh 385 S C 296 683 S E. 2d 803 (Ct App 2009) However arevrew -

| vof the trial court s factual ﬁndmgs in an actron at law w1ll not be dlsturbed upon appeal |

. ‘unless found to be wrthout evrdence whrch reasonably supports the tnal court s ﬁndlngs
vTownes Assocs Ltd v Czty ofGreenszZe 266 S C 81 86 221 S E 2d 773 775 (1976) :
Appellate courts should not d1sregard the tnal court s ﬁndmgs nor 1 gnore the fact that the
master was. in a‘ better posmon to assess the credrbrlrty of the wrtnesses ” Laughon V.. '
| 0 Braztzs 360 S C. 520 524 25 602 S E. 2d 108 111 (Ct App 2004) | B
| B. _‘ | ‘The trlal court properly consldered stlgma damages to be an element of S
o Just c,ompensatlon ‘rnl‘d‘eterrnl‘nmg' 1ts awardjto Landowners. o |

Because no South Carolina appellate court has determined the'vis_sue of stigma

13



: g'da‘r:nages as an-element of just compensation in a condemnation ’a"'ction, the trial court was
free t_o adopt its own rule and did so properly in this matter. South Carolina courts have
made oblique references to “stigma’ or “reputation” damages, but have not ruled on the issue

in any..context; and most-importantly not in the context of a'condemnation action. It s

important_'for this Court to note that South Carolina _lias no rule against stigma damages;'
rather, vstigma'damages.have not yet been recognizved by the courts.

| 6ne instance of an oblique reference is Gray v. Southern F. acilities, Inc, , in which the
Supreme Court rev1ewed a negligence claim ﬁled by a homeowner against a nearby
» petroleum company Gray V. Southern Facilities, Inc. 256 S.C. 558, 183 S.E.2d 438 (l97l)
The petroleum company in Gray had pumped four hundred_gallons of gasoline into a creek,
which caught on fire and flowed dovi/nstream past the plaintiff’ s house. Id The plaintiff did
not. allege and could not proye any physical,' actual damage to his prope_rty, but offered
evidence' from two local realtors that the resale value of his property had diminished due to
' the fire and‘ its potential for repetition. Id. The Gray court considered the reputation :
' damages to. be “nominal damages,”. which the plaintiff was not entitled to recoyer, having
: failed to prove any actual damages. Id. |

.- . The .Gray: court \yas careful to point out that. the plaintiff’s claim for dam_age_slw'as :
based solely on negli ge‘nce and did riot contain a nuisanc'e claim, the distinction being a onei
time accident rather than an ongoing or permanent_ injury.‘. 1d. Because of the limita__ti_ons.of :
the plaintiff s claim, the .Gray court specifically did not decide “whether' or .not, or 'under
'What 01rcumstances damages might be recdvered for 1nJury to the reputation of real
'property » Gray at 570, 183 S.E.2d at 444, | ) |

o

. In fact contrary to PNG’s assertion that “[t]here is s1mply nothmg in Gray to suggest ,. :

14



that” stigma damages are approp'_riate,v the G_ray court clearly anticipates and describes sucha
scenario:

There is admlttedly ev1dence from expert witnesses to the effect that the
market value and sales potential of appellant’s property have been reduced
and diminished as a result of respondents’ delict and the following fire. The .
evidence, however, reflects considerable dissimilarity in the one experience
cited by these experts as the basis of their opinions as to the amount of such
diminution. From the evidence it appears that petroleum products were in the. -
creek from time to time on other-occasions, but no evidence tending to '
connect the.respondents, rather than other petroleum plants up the stream as a
source thereof.  The existence of four petroleum plants, including that of

* respondents, upstream and spillage of petroleum products therefrom into the
-creek from time to time would have a natural tendency to adversely affect the -

- market value of appellant’s property. When these factors are added to the-
single delict charged to the respondents and the ensuing fire it is readily -
inferable that appellant’s property is less desirable,.and consequently less’

- valuable than it would have been had none of these crrcumstances adversely '
affectmg 1t ‘ever existed or occurred : :

Graiz, at 570, 183 S.E.-2d at 444 (emphasis added). |

In other words had Gray more artfully pled hlS case, st1gma damages would be |
alto gether approprrate. |

The second case.heavily ‘relled upon by PNG is the Very recent decision of Chestnut V.
| - AVXCorp 413 S C 224, 776 S.E. 2d 82 (2015) Chestnut like Gray, was an envrronmental ‘
spill case; spec1ﬁcally, the plamtrffs brought a class action su1t alleglng trespass nuisance,
negligence, and strlet l1ab1l1ty agamst the defendant based upon chemlcals leaeh1ng into the " V'
groundwater 1d. An element of plarnt1ffs clalms was stlgma damages 1d. The Supreme .,
Court ruled 51mply that the tnal court‘s d1\sm1ssal at the 12(b)(6) stage was 1nappropr1ate
“becatise strgma damages are a novel questlon of law. Id |

PNG is forced to look to drcta (the d1ssent in the Chestnut decrsron) for anythmg to. .

' marshal in support of 1ts erroneous clarm that South Carollna has a rule agamst stlgma' .
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damages. Chief Jusﬁée Toal dpi_ned in her di‘s_se.n“[-that speéﬁlative déméges; in"fﬁq al;éeﬁée o
-of actual'damage’s‘, are iﬁsﬁfﬁcieng. Chestnitt, at 232, 776 .S.E.Zd af 89 PNG us'es.'bng of her
‘ conclu;ions out of context as-i‘ts rallfing cry “I Would hefeby declinc Appellaﬁts’ request to

adopt stigma damages in any for;r'r; aé an apf)ropriate measure of damages in South Carolina.”

Id. However, the context is critical. Inrfac’tr, Chief Justice Toal’s non-biﬁd’ing dissent was

limited to céses alleging no actual damages and limitgd »tko ﬁégligence, strict liability; or

nuiSan-ce.cléims.‘Id."_' | | .. - |

The case at bar is th'eréfore wholly different from the Gray and Chestnut céses intwo

fundamental ways. First, it is a condemnation action, which neither Gray nor Chestnut were.

, Se'condl.y,' bjecausc it isa é(;ﬁdeinhation actibﬁ, all parties agree that ther¢ are actual.déma;qes o
and the pﬁrpose of ‘the' friai 'was'__ to vdét‘eﬁn.ine what amount of rhqlnéy wovﬁvlld jpétly
compensate the landowners for their property seizéd by eminent domaih. To conjp'c;re the
instant matter to Gray and ‘Ches;m‘tt is to comparé apples to oranges andthére_fore a'fruitlfass

. exercise. | |

Further, stigma damages Wer_efjnot the only measure of diminution in' vglue .I:J.S'ed by

Landov;/ners’ expert. Als desé‘rib‘ed' ﬁbqve and argﬁed more fully hereiﬁbelovy, LéndQinefs,

expert .2.1150 attﬁbuted dimiﬁutiéﬁ in value to the- fact thgt a'._dev.eloper \:Jvould he.w;.;ncreaséd‘

, -

development costs in bringing necessary utilities to the Subject Property, due to the fact that

the PNG easenient cross_eé the 's.;ilryzlle pbiht of entfy to thé’ .prqperty.
| Bécause G'ray and Chestnut ' };old nofweigh:t 1n .thé instant mattef, aﬁd “be'caus'e
| Landowners h_a:v‘e prqveri dlmlnutlon 1n f/élﬁe béseci_ upb_n r'n/ultiple.:‘the(‘)ﬂes_,‘thils Couﬂ should _
éfﬁ'rm the 'f;‘ial Court’s 'rul_ing..: _: - | | |

"“C." . South Carolina should adopt the niaj_oiity_ rule of :illowing-s’tiglpa
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vdamage's. in eminént dqlnéin 'netions.‘ )
As l"NG."nn:tes: inits" -apnevlli'a‘te» bnef, theré ere thtee approaehesﬁ to stigrna damégcs-.. —
These appr‘oa_cy:hes“ havel_t.ypic:al'l‘.y artsen»‘in the eontext.of fear of pnwer'llinesv causing
diminntion:in value nf lan‘dn‘wners 'whnse .p}_'r‘(.)pert.y} isvt condemned by an ,electnc. ntility;
nnwever, tne facts Are dirrectlby_analogon's tn the current'situatinn. See Todd D. B’rowni, T ke'.

' -.Power Line Plaintiﬁ’ & the' Iﬁverse_ :C’oﬁdemna.tian Atternati{/e,A 19. B.C. Envtl. Aff. L. Rev.
655 (1992). “ R

The majority Avvi'e’w.acro‘ss the t:'ountry is the most liberal and long-standing of the
three apnr(')a_ches.. It hblds thatié condernning utility 'mnst cotnpensate landowners for the
ttnpaCt on the market ‘vaiué nf tneir"property caused by sti grna:orvfear,' even ifthe landowners
do not pr:ové. ‘the reasonablene_ss of the fear.4 The intennkediatehvie\'zv_ holc.ls‘that stigma
damages are only__cornnénsable in condemnation action‘s.if the fear or stigma is ‘reasonably
grounded in scientific ekpeﬁenée or nbservgtion.S The minority view is the strictest of the ,
three, denying.any Stigrna d»amages whatsoever.G .

Soutn ‘Carollina.has» 1ong respeeted individual rights and prop.erlty’ n'gnts and placed
them on a near-equal fonting with .gnvensmental rights. A banner reading “cnnstitutional ‘
~ powers can never transcend constltutlonal rights,” could fly in the Snprerne Cnurt éhambers
‘ James V. Czty ofGreenvzlle 227 S.C. 565 579 88 S.E.2d 661 (1955) As Justice Hantvell

wrote in his eloquent d1ssent to Lucas v. S. C. Coastal Council, “The Constltutlon of _the ‘

4 See, e.g., San Diego Gas & Electric Co. v. Daley, 205 Cal. App. 3d 1334, 1344-49 (1988); United States -
v. Easement & Right of Way, 405 F.2d 304, 309 (6™ Cir. 1968); Hicks v. United States, 266 F.2d 515, 52 I
(6™ Cir. 1959); Southern ]nd Gas & Elec. Co. v. Gerhardt 241 Ind. 389, 393-94, 172NE2d 204, 206

(Ind. 1961).

5 See, e.g., Willsey v. Kansas Ctty Power &nght Co., ,631P.2d 268, 278 (Kan 1981); John Welss Note
The Power Line Controversy. Legal Responses to Potentlal Electromagnetlc Field Health Hazards 15
Colum. J. Envtl. L. 359, 366 (1990).

6 Vitauts M. Gulbis, Annotat1on Fear of Powerlme Gas or Ozl Pzpelzne or Related Structures as Element _
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United States and of South Caroiina provided a just cornpensation ctauee for theprotectron of
'citizens; su'rely' the .framers of ‘the‘se constitutions never intenoed_ for this proteeti_on't_o»be
distinguished aWay'in.order to aIV.low‘ States to avoid cornpensating an inchvidual reouired.to
i bear_ a.bur'den which in fairness should he horne by all” Lueaa v.S.C. .Coastal éoztncil, 304
S.C. 376, 395,404 S.E.2d 895 (1991) | | |

_Righte to recornpense ha_v‘eg changed and grown over the years as. new. th:e_ories.of
“taking” have ‘d'eve'loped.' Frorn zoning to beach erosion nlanagement to nuisance 1n the form
of low-ﬂying airplanes, South .Carolina and court-s around the country have reeo gnized that
the word “taking” deser\}e.s abroad eonstruction'. As the South Carolina Supreme Court held .
in Henderson v. City of Graenwooti, “Property in a thing oonsrste not merely 1n its ownerehip

and possession, but in the.unrestricted right of use, enjoyment, and disposal. Anything whjch

destroys one or more of these elements of property to that extent destroys the property 1tse1f ”
Henderson v, Czty ofGreenwood 172 S.C. 16 172 S.E. 689 As shown at the trral in thrs«
matter and argued throughout thrs brref PNG’s transmrssron prpehne and easement have
- restricted the uee, en;oyrnent,v and-drsposal of the Subject Property, and Landowners‘are
entitled to.be cornpensated fuliy for this restriction_.

R Based‘upon} th_is proudhistory, this Court should take this opportunit_y:to reCOgnize
etigrna darnages in erninent dornainactions and madopt the rnajority rule therefor. A'

D Pubhc pohcy and general principles‘of equity support a rule to atlow

stignia damages in _con'dernnation.actions.’ | | | |

‘ | | The power ot;_ emrnent domain' and the concornitant rights of landowners to be paid

just compensation for such taking are fundamental issues in western law. The United States

ofDamages in Easement Condemnatzon Proceedzngs 23 A.L.R. 631,625 (4“‘ ed. 1983)
. S 18



of Amerrcasecuredprotectronfor landowners 1n the FrfthAmendment, and courts have- .
: never wavered in that protectron .As‘»‘te.(‘;hnologies have change.d, COurts have expanded th“eirl_
- deﬁnitions of “takrng,”andsome ‘stateshave added clauses to their{consti.tutions that allow.
property ‘owners:.to be pald Just cornpensation when a condemnor take's r damage the:ir :
'property 7 The Unlted States Supreme Court has expanded 1ts deﬁnrtlon of “takrng” to
) _ 1nclude certain statutory.regulatrons physrcal 1nvasrons and even nursances 8 |
) Rather than establlshlng a stnct deﬁmtlon of “takmg,” the U S Supreme Clourt has
opted fora case-by-case factual analy51s w1th spec1f1c emphasrs on two broad factors (l) the
character of the: condemnor S actlon' and (2) the extent to wh1ch that' actron-rnterferes wrth. '
- the property owner s reasonable 1nvestment backed expectatlons ”? Pean Ceat T ransp Co.
| ;‘v New York Czty, 438 U S 825 831 32 (1978) |
Wrthrn that framework courts across the country have begun to look at fear asa

- component of Just compensatron and have generally fallen into one of the three camps

- descrrbed above in. Sectlon l(C) South Carolrna should adopt the maJonty, 11beral approach L

~and recognlze that the fear 1nvolved w1th hvmg 1mmed1ately bes1de a hrgh pressure hrgh o

‘ volume natural gas transmrss1on lrne isin 1tself an interference w1th the property owners’ use

and enJoyment of thelr property Further South Carol1na should recogmze the realrty that' :

even unreasonable fears may depress market value and should therefore admrt evrdence of ’

such fear in the marketplace without requiring proof of the reasonableness of such fear ~ See S

e.g, Ryan V. Kansas Power & nght Co 815 P, 2d 528 (Kan 1991) (evrdence of fear in the‘p

marketplace is admrssrble w1th respect to the value of property taken w1thout proof of - ¢

reasonableness) San Dzego Gas &Elec Co V. Daley, 205 Cal. App 3d 1334 253 Cal Rptr -

7 See, e.g., Wash. Const. art § 16, SR



) 144, 152 (Cal Ct App 1998) (the only questlon is. the fear kof the danger not the truth or" .
" lack of truth in the danger 1tself) F. lorzda Power & nght Co V. Jennzngs 518 So 2d 895 | ,
(l 987) (the pubhc fear factor may serve asa ba51s for an expert S op1mon regardless whether |
the fear is. obJectlvely reasonable) Western Farmers Elec Co op v. Enzs 993 P.2d 787 :
1999 Ok Civ. App lll (1999) Crzscuola V. Power Authorlly ofthe State ofNew York 81 :
‘N Y.2d 649, 621 N E 2d 1195 (1993) Unztea’Statesv 87 98Acres 530 F 3d 899 (9th C1r Ct ~_ |
-App 2008) . R o , o :

Condemneesw are allowed only one opportumty to seek compensatron for all
foreseeable damage to thelr property, to mclude any 1mprovements that may be constructedt .
in the future Severance or res1dual damages such as fear and stlgma damages should .v .
therefore not be l1m1ted to dlrect and specrﬁc damages but should also mclude mdlrect

'_ factors such asa dechne m the market value Daley, at 1345 253 Cal Rptr 155 As. was( =

‘held in the much-01ted case of Wzllsey V. Kansas Czty Power & nght Co Loglc and ‘.
farrness d1ctate that any loss of market value proven w1th a reasonable degree of probab1hty E ’

' should be compensable regardless ofi 1ts source If no one will buy aresrdentlal lot because it

‘has a h1gh voltage lme acrossrt the lot is a total 'loss even though‘the owner has the legal o
‘ nght to burld a house on 1t If buyers can be found but only at half the Value it had before the' |
line was 1nstalled the owner has suffered a 50% loss If thls kmd of lost market value is ‘_
proven to’ the satrsfachon‘ fof the Jury we. seeno reason Why thelandowner should’ bear the-

loss rather than the customers for whose beneﬁt the loss is 1nﬂ1cted ? Wzllsey v‘ Kansas Czly S

" Power&nght Co. 6Kan App 2d 599 611 631 P2d 268 (Kan App 1981)

i B

8 See, e.g., Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415-16 (1922).
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At least tWelye Istates9»:follow.the maJorrty rule, as well as the erthC1rcu1t Court of :
Appeals, .whi_ch_-h‘as‘ ;e)i__(traordina__i'y "e.xpe_r‘_‘ience 1n ”federal _condemn_atlon "cases r.»elated to‘v
'Tenne'ssee‘ ValleyAuthonty matters. V‘An.additional. ninestatesl() follow the’ intermediate |
, .rule allowmg ev1dence of fear Where .the fear has areasonable ba51s Thus the vast majonty |
of states who have decrded the issue fall on the' side of protectlng the condernnee
Froma pubhc‘ policy‘ standpoint the wholesale rejection of stigma_ damages in a
B , srtuatlon in wh1ch the condenmor 1sa prlyate utrllty company and the p1pe11ne in questlon ls
 not for publlc use is a partlcularly b1tter prll to swallow PNG isa pnvate ut111tyl | ‘which |

:operates several related busmesses both regulated and unregulated andis traded on the New E ;
g York Stock Exchange under the symbol “PNY ” Further PNG has recently been acqu1red by
‘_Duke Energy for $4. 9 b1lhon 12 The plpehne 1nstalled across Landowners ‘matter in the"" ‘
" :-.case at bar is not for pubhc use; .1t is not a dlstnbutlon p1pel1ne but rather a transmrsslon :
_"',p1pel1ne eventually gorng to a General Electrrc fac1l1ty Trlal Tr. 34 0- l4
As stated in Wzllsey, pubhc pohcy, equlty, log1c and fa1rness d1ctate that the

. 'Landowners in this matter should not bear the loss represented by proven stlgma damages

3

- _ rather that expense should be shrfted to PNG and 1ts customers for whose beneﬁt the property ’

was Condemned and the plpehne 1nstalled

"9 Arkansas, Cahforma Indlana Towa, Kansas Lou151ana North Carohna Oan Oklahoma South Dakota

Virginia, and Washington. See Willsey, at 606. ,

- '10 Connecticut, Georgia,, Kentucky Missouri, Nebraska New Jersey, Tennessee Texas and Utah See
Willsey, at 606-7. .-~

11 PNG’s fact witness, Adam’ Long, testlﬁed 1ncorrectly that PNGis a pubhc ut111ty Tr1al Tr. 20 24 5 The . .

- information regardlng PNG’s. corporate status was obtained from Bloomberg Busrness and Reuters, via the -
. following © - websites, - ... - . respectively: .
* http://www. bloomberg com/research/stocks/prlvate/snapshot asp7pr1vcapld 296799 S and -

http I www. reuters. com/ﬁnance/stocks/companyProﬁle“?svmbol PNY. ; B

12 See News Release, Duke Energy, 10/26/ 15 found at http IWwWw. duke-
: energy com/news/releases/ZOlS 107 601.asp -
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) I1. E THE TRIAL COURT PROPERLY ADMITTED AND ALLOWED THE | l_
| .’TESTIMONY OF LANDOWNERS’ EXPERT WITNESS
| A ) k Standva_rd of Re‘_vrew - Abu‘se‘ovf ‘.Dllscretlon L
'The (iualillcation of ‘ex;‘)‘ert wi.tnesses -,asw’ell 'as the“adndisslbility. of s/ueh.exp'erts"
testlmony, are matters w1th1n the tr1al court s sound d1scret1on and rnay not be reversed on '
appeal absent an abuse of drscretron State V. Douglas 367 S. C 498 626 S E 2d 59 (Ct :
App 2006), Prznce v. Assoczated Petroleum Carrzers 262 S. C 358 204 S E 2d 575 (1974) |
An abuse of d1scret1on occurs when the court s rul1ng is based on e1ther an error of law or an'v
| unsuoported factual conclusron-.i.Douglas_,jat 508, 626-SfE.2d at 69 To warrant reversal,_ o
| basedupOn the admisslo_n or exlclusion’ Of:expert witness testirnon};, a party must broye not_b
: onlyi the. erro.r behind' t_he alle.g.ed, abuseof discr_etion,_'_but also the :prejudice ’.resultrng :
therefrom.." Id. " o | |
As shown below PNG has farled to prove any abuse of drscret1on nor any resultlng
o preJudlce therefore this Court should uphold the Trral Court S rullngs regardmg the
| quahﬁcatlons of Landowners exbert withess and. the admlssrblhty of h1s testrmony
| ,4 B. The Trlal Court properly denled PNG’s request to exclude the testlmony

.of Landowners expert w1tness :

PNG in its brref clarms that the Tr1al Court 1mproperly admltted the test1mony of R

Landowners expert w1tness‘ and that such omlss1on rrses to the level of an abuse of
: .dlscretron based on certaln factors crted lnl the case of Watsokrzz v.-F orcl Motor Co 389 S C
‘ 434 699 S E. 2d 169 (2010) However Watson 1s only apphcable in a Jury—trral settlng The | 5

. 1nstant matter was a bench trral therefore Watson has no apphcablhty, and PNG has farled-{ G
to provean abuse of drsc_ret_ron.l,' . N . | | "



In fact; the Very«ﬁrst prong Ao'f the Watson test, as heralded by PNG, 1s that the subj ect |

o matter of the expert wrtness ] testlmony must be “beyond the ordlnary knowledge of the

i Jury and must requlre an expert to explaln the matter to the j Jury Watson at 446 699 S E 2d7» :
at l75 When as here no Jury is 1nvolved ‘the court ] gatekeepmg dut1es” fall by the» '.

"waysrde and the court can properly use its own d1scret1on as to what welght to glve the.'
expert-wltness s testnnony.‘ Landowners would submit that the Hon. Charles B.‘ Simmons,
' | ,lr., as Greenvllle County’s longstandrng Masterfin—Equity, has.heard- sufflcient testimony-"'
fromexpert real estate appralsers dur1ng his time on. the bench to sort thewheat from the’

chaff - o

Further, as. established aboVe in the Facts of the Case, both parties"stipulated that

- Landowners’ expert witness was qualified as an expert real estate appraiser. The Trial Court,

in accepting the testimony of Landowners’ expert over PNG’s obj ections, held specifically as :
~ follows: o , a | “

- I'm going to overrule the objection on the damage to what he calls the buffer
zone. First, I think he has the experience, and it’s within his area of  : -
expertise. Secondly, Ithink it is a novel issue apparently inthe State of South.
Carolina, and I want the record to be built for appeal purposes. ‘And third, I
~ think his testimony would be more Vrewed as to the weight the Court is
1ncl1ned to glve 1t as opposed to 1n1t1al admrssrbrhty -

~Trial Tr. 72: 18-25.

Thus 1t 18’ clear that the Tnal Court went through the proper analysrs in determmrng-.
. whether to accept the testrmony of Landowners expert and PNG can show no abuse of :
'd_rscret\ion._"’ Further, vPl\IG--in its brief mischaracteri’zesl its own cross-examinatlon of '
Landowners’ expert w1tness as fvboz'r‘dz.'re, /when .infa'ct, PNQ.,stipulated toth_‘e qualifl_cation of |

- Landowners’ ‘witness as an'expert. This is an important distinction, because it goes to the -
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»second element necessary for an appellate court to ‘overtum a tnal court S rul1ng n an abuse
=of dlscretlon settmg preJud1ce PNG can showno prejudlce from the Trral Court ] rrghtful{‘
N admlsswn of Landowners expert s test1mony because PNG was | glven a full and fair
/opportunlty_ t}o. ‘cross'-e)'(aml-ne h1m _.and‘to offer_ contrary -t‘est.rmony 'from]rts own '}expert »
witness. The Trral “-Cou.rt \considere’di Landowners7 eXpert »te's.timon.y' to :be _.the' more
chpelliné of the two exp,erts.‘ ."l“his does not‘prej'udice make.

| As descrlbed aboye Landowners expert test1f1ed as’ to two drfferent methodolo gres-
" he applled in amyl_ng at th}e ultrmate JU.St compensat1on amount he assrgned to- PNG’ |
.takiné, “Both vmethodol'o.gies vwer:e_‘supported by_the s_ame research and fall souarely wlthm |
Landowners’ el{pert’s 'sp'ecial-i‘zed‘jknowledge,v' evxperie‘nce, and skill. _ lncluded- 1n the factors* }
comprising Lando:wners5 expert’s oprmon are the followlng: % -

(1) Reyrew and assessment of a large number of plats photographs engmeenng |
sketches, and PNG’s own apprarsal of the SubJ ect Property (all of which were made Exhibits
at tnal and all of whrch are hereby referenced w1thout spec1ﬁc enumerat1on) Trral Tr. 68: 7-

23.

(2)-Site'visits to the Subj ect l’rop‘erty on multiple 0ccaSion_s. Trial Tr. 67: 1‘2‘-13,7'8:
4-10. . - ’ . e

(3) Rev1ew assessment and site visits to four addltlonal propertles burdened by PNG '
easements for purposes of comparrson Trral Tr 78 4- 25 79 l 10. -~ o :

‘ (4) Rev1ew assessment and site v1s1ts to two subdlvrsrons located in Greenvrlle o
- County forpurposes ofcomparrson Tnal Tr. 74: 22- 25 75: l 5,76: 5 14,123: 23 25, 124’_1 N
- 1-10. - : S : o

(5) Supportmg testlmony offered by Landowner Alma Rene Murry Trral Tr. 57 l-' o
-25581259 192560118 ' 4 _

(6) His own substantral expenence asareal estate apprarser and developer Trial Tr
6613256718 - : : :

(7) Dlscuss1ons w1th local propertydevelopers Trral Tr. 69 8 l2 80 l 3 88 18 22

'92’2425 94: 59 1822



~(8) Online research13 into Zl“fcentury plpeline accidents.’vTrial Tr.'93:,23-25. |

When quest1oned by PNG regardmg Varrous -other methods used by appra1sers L

'.Landowners expert testlﬁed that (m determmmg the after Value of the SubJ ect Property) L

he could not have used a comparable sales analys1s sales comparrson approach or palred

sales analy51s because 41n h1s own words “There S really nothmg to compare ~to-»th1s plece of

_property Trral Tr. 89 18- 19 90 25 95 14- 25 96 12 Further Landowners expert B -

) rev1ewed and reJected PNG’s expert s comparable sales- analys1s between the SubJect i" ‘
Property and two subd1V1s1ons contammg PNG easements Trial Tr. 123 14 25 124 ll 22 -
125 ll 25 126: 1 l9 Therefore Landowners expert effectrvely d1d conductacomparable" B
sales analy31s he 31mply d1sagreed that the ¢ comparable sales proffered by PNG were in |
Afact comparable S | I
| Further Rule 703 of the South Carolma Rules of Evidence speaks d1rectly to. what '.
+ facts or data may form the bas1s of an expert w1tness S oprmon Rellance by an expert upon : .

o matters that mi ght be otherw1se 1nadm1ssrble such as online research matenals newspaper

_ art1cles and hearsay ev1dence is absolutely proper and condoned by Rule 703 As the Wzllsey ol

Court so clearly stated “It must be understood that once a w1tness has quahﬁed as an
, expert a court cannot regulate the factors he uses or the‘mental process by whlch he arnv,es“ .

‘at h1s conclus1on These matters can only be challenged by Cross- exam1nat10n testmg the

) .

) 'w1tness credlblhty ” Wzllsey, at 603 631 P. 2d at 272 (quotmg from Czty ofBonner Sprzngs o

- Coleman 206 Kan 689 695 48l P 2d 950 (1971))

The sole l1m1tat10n upon facts or data used by an expert w1tness in formmg his or her L
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opinion 1s that; ’such‘information'muSt.-be of the type reasonably relled upon in the field to ,

- make oplmons » Hundley ex rel. Hundley V. the Aid, 339 S.C. 285, 295, 529 S.E.2d 45 (Ct. »4 '
App 2000) In the mstant matter Landowners expert testified that he based hlS opimon at. |
least in part on v1sual 1nspect10ns of the SubJect Property and properties de51gnated as.

comparable” by PNG’s expert h1s own expenence asan appraiser and real estate developer s '

: .conversations with multiple other real-estate deyelopers, lonlme research reg‘a_rdmg pipelme;
explosions; and thetestimonyofoneof the lslandowners.' Not only d1d PNG have a full and

" fair opportunity to cr(_)ss-e_xamirie Landowners’ expert as to all of these factors, butPNG’.‘s
own expert b_ased his.'opini'on upon" similar‘but_fewer factors.  PNG’s expert Visited the -
Subject VProperty [Trial _Tr:. 9-_1:()»]; selec'ted' comparable pr'op_erties'_[Trial Tr. 15-2l], and

‘conducted a 'phone interview with-two deyelopers [Trial Tr 108: 24-25]. PNG’s expert "
offered no testimony ‘regarding/ any‘sta_tistical research orresearch into publicly—disseminated
information that _could.lead_ tofe:ar_‘or stigma. )

Courts 1n j.uri:sdictions: thatdo recogniz'e stigma damages in eminent domaincas’es
have held that..publicly 'dis‘s‘eminated -iriformation' could be used to show fear in proving
stigma damages A clear example comes from Western Farmers Elec. Co- op Where the
court held that “publiclzed mformation that has been generally cnculated about a danger "
potential hazard or even '_a _suspeCted harm ass001ated with the use of apower line easement-
can be considered- by an. expert 1n foiming van opinion conceming the valuation of property,
and ultimately, by the trier of fact ” Western Farmers Elec. Co -op., at 791. See alsof ~
Arkansas Louzszana Gas Co. v. Cable 1978 OK 133 585 P. 2d 1113, 1116 (holdmg that,-

expert appraiser could rely on newspaper articles regarding plpehne explosrons to support his

-

13 In fact, Landowners’ expert attached a lv5-page. list of 21% century pipeline accidents compiled via -



| opinion on dirninution of "yalue l “the lw1tness was neither testifying that pipelines do -

. explode nor testifying to accuracy of newspaper reports [but was. recounting reasons and
rni‘orm_ation]. to show a prevaihng 1ocal market conditlon”). :

PNG and Landowners_ argued.-this. speciﬁc issue in a Motion in Lirﬁine prior to the
trial. PNG, in its Motion14, cited_ to five cases, none -of which are from South Carolina and
all of which are either di stinguishable or actually contain holdings in support of Landowners’

_ position, as addressed in Landowners’ Return to Condemnor"sl\/I.otion in Iiiniiné] 5 .' .Durin.g
the oral argurnent on:PNG’s motiOn, the Trial Court. was persuaded by two"of Landowners’. '
argurnents: (D Ruie 70.3 ’s. liberal treatment of inforrnation compri_sing an expert’s Opinion;
and (2) jurisdictions which appiy'the majority rule regarding stigma darnages 1n eminent :

~domain cases al_so hold that.th.e “fear” or stigma can be based upon public:infor‘niation, o
Without regard to whether such fear is reasonable. Further such publi‘c inforrriationcan
certainly be used as a basis for an expert' s opinion in these _]UI‘ISdlCthI’lS Landowners would o
submiit that the Trial Court ruled properly on the Motlon in Lzmzne in allowrng Landowners i-

. expert to testify regarding matters which would otherwrse be 1nadm1351b1e. R

In surn Landowners expert was properly qualiﬁed as‘an expert and his testimoriy:‘

_4 was properly accepted by the Trial Court PNG has falled to prove any abuse of dlscretion

_nor preJudice ﬂow1ng therefrom and this Court should uphold the Tnal Court s decrsions fo

' quahfy Landowners’ appraiser asv an expert w1tness and accept his testirnony regarding iust
cornpensatlon of the SubJ ect Property . o

111. THE TRIAL COURT PROPERLY ADMITTED AND ALLOWED THE

Wikipedia to his appraisal report.”’ »
14 Condemnor’s Motion in Limine, pp. 8-12.
15 Return to Condemnor’s Motion in Limine, pp. 3-7
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| "'.;TESTIMONY OF ONE OF THE LANDOWNERS REGARDING PROPERTY:',

o VALUE AND JUST COMPENSATION

| As drscussed above one of the Landowners Alma Rene Murry, testrﬁed on behalf of.
the entrre famrly 161 She testlﬁ.ed re.gardllng her own personal. fear regardlng the plpelrne' )
‘[Trral Tr. 57 l -25, 58 l 2] as well as her and her famlly ] belref that the prpellne would |
r'scare off potentral purchasers [Trral Tr 59:19-25, 60 l lO] She testrﬁed that her own fear;;‘ E
:and the famrly S concerns regardrng decreased property values sternmed from hearrng news'_
" _stories about plpehne explosrons : Tr1'al Tr 60' 9-12. o |
The Trral Court carefully analyzed PNG’s obJectron regardrng the: admrssrbrlrty of B
M. Murry s testrmony regardrng news stones and ruled that her testlmony was’ allowedl7 -
| “not for the truth of the matter ass‘erted but Just for her state of mrnd and heroplnron.” Trral "
Tr 60 16- 18 As.argued herernabove the preJudrcral -Vs- probatrve argument has no place n “ .
- a bench trral settrng, and PNG 1s unable to show any abuse of drscretlon in the Tnal Court s '

dec1sron to admlt Ms Murry s testlmony PNG was grven a full and fa1r opportunlty to -
o ,

Cross- examrne Ms Murry, and d1d so Trral Tr. 61 64
Frnally, although Landowner ﬁrmly belreves that Ms. Murry s testrmony was properly .

| admrtted by the Trral Court 1f this Court drsagrees such adnnssron must be. consrdered

harrnless error as 1t was merely cumulatrve to other ev1dence presented by Landowners -

expert See State V. Johnson 298 S C. 496 381 S.E. 2d 732 (1989)

{

16 There are, at the time of th1s ﬁllng, one hundred survrvrng Landowners. A declaratory Judgment actron o
- is pending in Greenville:County to determrne ownershrp 1nterests and dlstrlbutlon requrrements for such

- funds as are ultimately awarded i in this actron ' .
" 17 The trial transcript contains a scrivener’s error in thrs sentence A readmg of the full exchange between '
PNG’s counsel and Judge Srrnmons 1nd1cates that the rulmg is “T’'m gomg to allow [the testrmony} rather

" Therefore because the Tr1al Court properly considered and welghted Ms. Murry s N



testimony, hecause'PNGfihad_a full opportunrty :to-' "cross “_expamine hél,_‘ andbecause 'her | }
testlmony w.as cumul'ativewnhthatoffered‘hy Landownersf _ef(pert, the Trral Court drd not -
-err in admitting the testimony and such ruling shouldnot be‘ overturned-. PNGcan showzno _
- . abuse of dlscretron nor any preJud1ce ﬂowmg from the adm1ssron of Ms Murry s testrmony
IV | THE TRIAL COURT DID NOT CONSIDER THE MEDIATION IN THIS : .
| MATTER, N OR DID SETTLEMENTS IN OTHER CASES FORM A BASIS OF THE
fTRIAL COURT’S ORDER
' PNG asserts.that the Tnal Court somehow:'considered the»c.ourt-ordered mediation in.
th1s matter, as well as settlements from other cases, in reachrng its decrs1on Thls is ﬂatly '
f untrue»and wholly unsupported 1n the record Reference‘ was made to the date of the
medratron due to the fact that PNG removed the grant yellow “CAUTION” srgn from the
SubJect Property only after the medlatron at whrch a photograph of the s1gn was used in "
' descrrbmg Landowners damages to the med1ator Landowners believe the removal of th1s -
~-sign 1mmw1ately after.medlatlon and prior to trral' was clearly intenti‘onal and‘ hespeaks '

| nefarrous 1ntent In S0 provmg, Landowners had to estabhsh the date of the medrat1on wh1ch -

Lo

'was done by askrng the Trlal Court to take Judlc1al notrce of the ADR ﬁllng wrth the Court o

on FebruaryS Tnal Tr 38 17 l8 41 3 6 ,_
~ As Landowners successfully argued in therr Memorandum in Opposrtron to PNG s

.Motron to Reconsrder Alter or Amend Judgment Rule 408, South Carolzna Rules of v

| Evzdence prohlblts the admlssron of ev1dence of compromrses and settlement negotratrons to .

prove llab111ty However the Rule specrﬁcally allows admlssron of such evrdence for a- o

: purpose other than to prove hablhty, as here where it was used as a pomt 1n a t1mel1ne ',

than “I'm not going to allow' it,” [emphasis added] as'the tr_anscript shows.". L
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Addltlonally, it 151mportant to'- remember‘that' the evrdentiaryrules are d‘esi.g‘n"ed to avoid »
nmproperly 1nﬂuenc1ngx Jurors and that [T]t ts a near insurrnountabie burde'n .:-.to 'proye - ._
; prejudlce m the conterrt of a bench tr1a1 as a Judge is presumed to drsregard prer‘udrcral or :
1nadm1551ble ev1dence ” State 12 Inman 395 S C. 539, 566, 720 S E. 2d 31 (201 1) |
In obJectmg to the admrssron of “other settlements” in PNG condemnatrons PNG is’
referrrng to the profferand admlss1on of certam‘recorded,'grants of eascments to PNG by;_
other property owners Tr1a1 Tr 37 6 13 40 16 22 42: 13- 16 44 7 18 45 1 Landowners
. Exh1b1ts L- 4 L- 9 As correctly noted by the Trial Court, the easement documents are ; ;
, ‘clearly adm1ss1b1e as they are s1mp1y matters of pubhc record Tr1a1 Tr 44 17 18 The' ,.
documents m questlons were used merely for purposes of comparrson on all four of the
' alternate easements PNG’s large “CAUTION” sign remarned Tr1a1 Tr. 78 14 25 79: 1 10. . |
a ‘ Tthad only been removed on the SubJ ect Property Landowners beheved thlS to be factually..
| .'srg_mﬁcant. S Lo | o ) k |
o :.‘In short the TrralCourtd_lm ’cons‘i”der the mediation or" other. settlements in :
i reachmg rts dec1s10n To the extent elther of these thmgs was mentloned the references W‘ere: B
: "obhque and properly .admrtted by the Trial Court There 1SNo basrs in the record whatsoever‘
to support. PNG’s clarm that the admrssron'of th1s eV1dence was “hrghly preJud1c1al” to it
: V T HE TRIAL COURT PROPERLY ORDERED AN AWARD OF’ 3
) v ‘ATTORNEYS’ F EES TO LANDOWNERS AND SUCH ORDER SHOULD STAND -
, REGARDLESS OF THE ULTIMATE OUTCOME OF PNG’S APPEAL
| The award of attorneys fees and costs made by thc Tr1a1 Court was propcr under the o

terms of the Act S C Code Ann §§ 28 2- 510 and 520 Based upon Landowners

argumcnts throughout th1s br1ef thrs Court should not reverse the de01sron of the Tnal Court



onvany point appealed by PNG, and thereforetheaward of atto’_rney’s;. fees and ‘co'sts.sho;u’ld
As,tand. L R : , _ : o t
However this case.presents not only a novel 1ssue of law | but also a.hrghly. unusual:
and log1st1cally drfﬁcult set of 01rcunrstances in that there are a hundred Landoyvners W1th -
vyhom communrcatron. has been necessary durrng the rnultr year pen.dency“ of thls action. |
Should this Court reyerse the Trral Court 8 rulrng and determrne that an appropnate andount '
of Just compensatron is edual -to PVNGV s:rnrtral-proffer Landowners counsel would request |
.that this Court take the unusual step of awardrng costs and fees regardless Slmply put
Landowners are unable to afford the attorneys fees and costs.necessrtated by thrs action; ’
from a publrc pohcy standpornt,' the 1ncent1Ve to represent condemnees such:‘as'this yvould.be
tdinrinlshed 1f not destroyed' | | | B | . L |
». VI..- ADDITIONAL SUSTAIN ING GROUNDS EXIST TO SUPPORT THIS |
‘FCOURT’S AFFIRMATION OF THE TRIAL COURT’S DECISION
In addltron to the arguments herelnabove Landowners would submrt that addrtronal .
’sustalnrng grounds exrst n the record whrch would support an afﬁrmatron of the Trlalf
Court ] decrslon pursuant to Rules 208(b)(2) and 220(c) of the South Carollna Appellate '
‘ Court Rules
A Landovyners’: eXpert:witness'_prov.idedj:‘rnultiiple ‘ba'se'si and the'orie's fori
arrlylng at his Valuatlon, all of wlnch were properly con51dered by the Trlal Court »
As descrrbed above Landowners expert offered testrmony‘ regardrng drmmutron in .
value stemnnng from multrple theorres.and based upon dual methodolo gles His calculatron -
could be: supported by a “buffer zbne analysls or‘an oyerall percentage reductron 1n value
' .Dlmlnutlon 1n val_ue,-‘ he_»_testrﬁed, :c,_ould arr,se from erther fear or strgrna in the: public_
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' : perception o_r from a developer’s increased COst_s inldev‘eloping and subd1v1d1nga property -:" .‘
. R burdenedwrth ‘alutility e"asement'suchasthe'one at'iss‘ue herein.v Landowners" ‘.exp_er't offered'- -
' four alternate theories ’of valuation, each of Wl’llCl’l vvas properly admitted‘andvivei ghted bythe "
Trial CourtbasedupOn(Landowners e-x‘p’er_‘t’s qualiﬁcations._ ‘ | |
It is'aXiomatic- .'that‘vvhen there ‘eicist mul-tiple theories of ,recov'ery that are not

N mutually exclus1ve fallure to prove one theory does not preclude provmg the other Bragg Voo

K Hz-Ranger Inc 462 S E.2d 321 (Ct App 1995) Slmilarly, here even. 1f the Court isnot . N

o persuaded that Landowners have successfully proven their claim under a buffer zone

analysis, the Court can affirm the Trial Court’s ruling upon an overall percentage reducti'o_n o

in value, or vice ver_sa_‘." If the Court’ is_i not persuaded that an award of stigma damag_e's' is

(_a‘ppropriate 1n this setting, the Court can affirm th.elT rial Court;s' ruling upon an.'increased- A
= developmentvcost‘- argument or vice versa. ‘ | ‘
Simply put Landowners have clearly proven their case at least four ways from -
f‘-SSunday, _and this Court should affirm the Trial Court S ruling, evenif '[hlS. Court is unwrlhngv
o estabhsh a broader rule regarding stigma damages in other matters | |

B PNG’s expert w1tness s valuation of the Subject Property was based upon - .,

- a comparlson w1th mcomparable propertles

- PNG loudly sings the praises of its ow\n’expert’s useofa comparable 'sales.a'nalysis to

' determine that the presence of a natural gas pipeline Would not devaluethe Subj ect Property L

: The PNG expert selected one development in Spartanburg County (Mason S Crossrng) and 3
-one in Greenv1lle County (the Townes at’ Riverwood Farms) to compare to the SubJect
' | -iProperty, both of Wthh developments contain natural éas pipelines and easements Trial Trl
~110: 14,'1 1.‘2':15‘::. Landovvners ,enpert also r‘eviewed the same de_velopments. In descnbin'g | : |
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1 the process behind a cor_npared sales _analysis such as’bthat 'conducted byPNG’s expert,
Landowners’ expert testl\ﬁed 'as foll:o‘ws: |

If you were looklng at two houses and one. of them had a double garage and .

" the other one didn’t, and everything else was the same, and the double garagef :

[house] sold for $2, 000 more, then you could assume that the market would -
' pay $2 000 for a garage or that was a contrrbutory Value

' _Tr1al Tr 90: l8 22 emphasrs added

In analyzrng Mason S Crossrng, Landowners “.expert not only rev1ewed plats and
deeds o_f record? but he also v1_s_1ted the _property, whrch PNG’s expert d1d notl,do. “Trial Tr.
124 23-25. Mason’$ Cross.ing‘ c0ntains 2;8'..5-acres :and was sold to.a developer' for $l42 500,
or $5 000 per acre.. Trral Tr 124 7 14 Exhlblt L- 12 PNG’s expert Valued the SubJect
'Property at $55 OOO per acre [Tr1al Tr. 104 2- 3] and Landowners expert Valued the SubJ ect

Property at $56 OOO per acre [Trral Tr 69: 17] A subdrvrsron Valued at 35, OOO per acre

cannot be comparable to a property w1th an estrmated Value of more than ten times that
. "amount | | | »

The SubJect Property contarns overl70 acres t’Exhrbrts P- l P 2 and L- l] »and is
located Just off of Batesvrlle Road na* Very prosperous area” [Tnal Tr 67 20 21] There 1s.. ’
.- frontage along the Enoree R1Ver and along a nelghbonng creek and much of the propertyy -
- around the SubJect Property has been developed as srngle famrly res1dent1al “hrgh end type
developments ? Tr1al Tr 67 23 25 68 15 l6 | |

Landowners expert testrﬁed that he was unable to ﬁnd ny ex . ample of a comparable
o . .-property .. o ) | o ’ |

Q. - [D]rd you ever ﬁnd any example where a developer or property was
sold -4 p1pel1ne put in- and then sold to a developer thereafter‘? o

A No. There are no __comps.' o



Q. - There are no comparable sales?
A N‘o, Sir.
Q. So to say two houses may have sold under Vary1ng circumstances

isn’t necessanly Val1d in this case?

~A.° And not necessarily in trying to value the property beforehand in -
terms of what'a developer would pay or not pay.

Tr1alTr 95:18-96:2."

PNG’s expe'rt’s comparable sales analysis and market research is thus proven to be

' meanlngless Landowners expert ] testrrnony has shown, both’ through direct analys1s and
- by debunkmg the PNG appralsal that there are 1ndeed no comparable propertles Such an
assertron, com1ng from a well-respected -_MAI appraiser with forty vears '-of ‘appraisal .

~experience, can hardly be characterized asa “hail' Mary” attempt to do'anything.

t

This Court should therefore disregard, such of PNG’s argument as asserts that either

" (1) Landowners’ expert opinion should be discounted because it contains no comparable

sales analysis or (2) PNG’ s expert opinion deserves more weight because it purports to.

Landowners submlt that the improper use of purported “comparable” prOperties in PNG’s .

- expert opinion is a further sustaining ground upon which this Court should base its decision

" . to uphold the Trial Court’s order in this matter'. S

“CONCLUSION

'_ For all the reasons stated herein, the Court should affirm the Trial Court’s ruling that -

Landowners are entitled to just compensation in the amount of $414,750.
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