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ARGUMENT IN REPLY

In the Brief of Appellant, Appellant John Julius Smith raised the following four
issues:

I.  Whether Appellant’s case should be remanded for an
-evidentiary hearing and findings of fact in light of the
intervening case of Jamison v. State, 410 S.C. 456, 765
- S.E.2d 123 (2014), which articulated a new test for relief
sought based on newly discovered evidence following a
guilty plea?

II. Whether Appellant’s case should be remanded for
further findings of fact where the motion court’s cursory
- Order of Dismissal is insufficient for appellate review?

III. Whether Appellant’s guilty plea should be vacated and
his case remanded for a new trial where the motion court

~ erred in denying Appellant’s request for new trial after
Appellant showed that the newly discovered evidence met
the traditional five-factor test?

IV. Whether Appellant’s case should be remanded for
further findings of fact where the motion court erred in
finding that the standard for resentencing based on newly
discovered evidence annunciated in State v. South, 310 S.C.
504, 427 S.E.2d 666 (1993), applied only to capital cases?
As more fully discussed in Appellant’s brief, this case involves a motion for new trial based
on after discovered evidence following Appellant’s guilty plea to infliction of great bodily
injury upon a _{:hild. Appellant learned of documents that indicated that the minor child’s
injuries were not as severe as alluded to at the plea hearing such that they did not constitute s

“great bodily injury.” -

Impact of Jamison on Rule 29(b) Motions
. Based on After—Discovered Evidence

'Respondent contends that Appellant improperly “conflates a Rule 29(b) motion for a

new trial based on after-discovered evidence with a post-conviction relief proceeding.”
, ; .



Respondent’s Brief, p. 7; Respondent’s Brief, p. 11 n. 9. Prior to our Supreme Court’s

recent decision in Jamison v. State, 410 S.C. 456, 765 S.E.2d 123 (2014), the traditional,

five-factor newly discovered evidence test applied in both contexts, after a trial and guilty

plea. In'm, the Court announced a new two-part test that applies “when a PCR

applicant seeks relief on the basis of newly discovered evidence following a guilty plea.”

410 SC at 470, 765 S.E.2d at 130 (emphasis added). Though the Court only specified

that its rulidg applied in context of post-conviction relief, the purpose of creating the new

test was related to the entry of the guilty plea and not the manner in which the after-

discovered evidence was raised. VLd. Thus, it is logical fo expect that the new standard
expressed in Jamison would also apply to a Rule 29(b) motion based on after-discovered

e‘vidence following a guiity plea.

Alternatively, the court may determine that a Rule 29(5) motion is not proper
following a guilty plea and that such an action must be brought under the Uniform Post -
Conviction Relief Act. If that is the Court’s determination, this matter of procedure should
not impact Appellant since no such proscription was made pﬁor to the filing of his Rule

29(b) motion and the filing of the Rule 29(b) motion was made on the advice of counsel.!

" Indeed, for the reasons explained in Appellant’s brief, post-conviction relief would likely -
. be the more practical avenue to address new evidence discovered after the entry of a guilty
plea. However, on the advice of counsel, Appellant in this case brought this action under
Rule 29(b) as a motion for new trial. Respondent asserts that Appellant “voluntarily”
- withdrew his post-conviction relief application. Respondent’s Brief p. 4 n. 1; Respondent’s
Brief, p. 8, n. 5. While Appellant admits that the application was withdrawn, he makes no

concession that such withdrawal was knowing, intelligent, or voluntary. :
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Application of Traditional Five-Factor Test
Respondent argues that, despite the Court’s ruling in Jamison, _the‘ traditional five-
factor test regarding after-discovered evidence standard applies, even following a guilty .
plea. Respondent’s Brief, p. 9. Several of Respondent’s arguments in response to
Appellant’s showing that he met the five factor test warrant reply. |
Respondent avers th_étt Appellant could have waifed for additional medical records
| before entering his. plea.' In support of that position, Respondent cites to the Public
- Defender’s records, which Appellant attached to his pro se Supplemental Amendment to
Rule 29(b) Motion.A Respondent contends that they reflect that Appellant failed to follow
plea counsel’s advice against entering a guilty plea before the full extent of the child’s injury |
was known. 'Thus, Respondent argues that the evidence could have been discovered pﬁor to
| entry of the guilty plea if Appellant had followed his attorney’s advice. Respdndent’s Brief,
pp- 12-13.
| Appellant notes that plea counsel’s partial work log spans only from October 6, 2008
through November 17, 2008. R. 32 (Supp. Amdt. to Motion for New Trial). Appellant did
not enter his guilty pléa until December 18, 2008. The notes indicate that on November 13,
2008, Appellant and plea counsel discussed the need to wait for additional medical reports
before entering a guilty plea. The result of that conversation was that plea counsel would
- ask the solicitor for upd_;ated medical reports and see if the solicitor was willing to make any
plea offer. Avphc‘me call was mad¢ to the solicitér, who indicated she would look at the file,
speak' with- the case worker, and call pleé counSél back. There is no written indication of
what occurregj after that With the exception of the preparation of a Moti'onv fdr Bond
Reduction. Thus, it ié unknown what, if any, updated information was provided to .plea
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counsel by the solicitor and what plea counsel’s advice was to Appellant over a month later,
-on December 18, 2008, when he entered a guilty plea without negotiation.

Respondent further characterizes Api)ellant’s averment that his case may have been
celled prior to the availability of the new medical reports as. “rank epeculation.”
Respondent’s Brief, p- 13 'n. 12. Instead, Respondent speculates that Appellani’s case would
not likely have been called prior to July 2009 and asserts that Appellant could have eought a
continuance.if his daughter’s prognosis was still unknown at that point. Respondent’s Brief,
p. 13 n. 12. Though our Supreme Court has since held that the solicitor’s exclusive cvontrol‘
of ‘ihe criminal docket violates the separation of powers, the solicitor’s office was certainly-
wielding unfettered power over the scheduling of criminal cases when Appellant’s charges

were pending in 2008. See State v. Langford, 400 S.C. 421, 735 S.E.2d 471 (2012). Thus,

the solicitor could have indicted Appellant as intended on December 18, 2008 and
| Appellant’s case been called at any time thereafter. Further, the discretion of a trial court

in determining whether to grant a continuance is well-settled. State v. Colden, 372 S.C.

428, 437, ‘641 S.E.2d 912? 917 (Ct. App. 2007) (“The granting or denial of a metion for
a continuance is within the sound discretion of the trial judge. Our appellate courts have
shown great deference to trial judges in this meitter.” (internal citations omitted)). |
Rather‘than eddressing the merits of Appellant’s reasoned argument that the
alleged conduct did not fit the statutery definition of “great bodily injury,” Respondent
dismissed Appellant’s contention as “beyond belief.” Respondent’s Brief, p. 13 n. 11.
_' Upon further review of the medical records, Appellant agrees that the records reflect that
the minor child had a “small subdural hematoma.” However, there was no indication in’

that report, or'any other report, to indicate that the hematoma created a “substantial risk
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of death.” See Respondent’s Brief, p. 17 n. 15; R. 106 (MR Brain W/P Contrast Final
Report‘5/8/08, part of Supplemental Medical Records filed under seal).

Respondenteomrnented that “Appellant eentinues to exhibit the -same callousness
toward Victim 'as.he did when he inﬂieted her injuries.” Respondent’s Brief, p- 13 n 11
Respondent‘ goes on to say that Appellant is not grateful for his daughter’s developmental
achievements because he “reduces” the result of her injury to “minor speech issues.”
Appellant is confident that this Court can see through these shallow attacks on the
Appellant’s character.‘ ThevRespondent’s personal opinion aside, Appellant’s exercise of his
post-trial rights in light of after-discovered is not reflective of any nefarious feelings toward
his child. Appellant referenced his love for his daughter four times during the plea hearing —
and given Respondent’s unwarranted attack upon his character, he is compelled to add that
his love for his daughter has not changed.’ R.20,11. 19-20; R. 21,1. 16; R. 22, 1. 12; R. 22, 1.
18-19. o

Application of Jamison Test

It would be inequitable to impose a higher burden ur)on the Appellant yet give hirn '
no opporturﬁty to present additional evidence to meet that higher standard. Thus, a further
evidentiary hearing is necessary to determine if the after-discovered evidence in this case
was (1) “discovered after the entry of the plea and, in the exercise of reasonable diligence,
could not have been discovered prior to the entry of the plea”‘; and (2) “of such a weight
and quality that, under the facts and circumstances of that particular case,' the ‘interest of -
justice’ requires the applicant;s guilty plea to be vacated.” Jamison, 470, 765 S.E.2d at
130. 'While_. the- first factor encompasses several of the traditional after-dviscovered
factors, the seeond “Interest of justice” factor is distinct.
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To the 'lé);tent that this court does see fit to apply the Jamison tes;c on appeal,
Appellant relies on the Brief of Appellant and this Reply. Additionally, it is notable that
Appellant told the plea court that he was not sure that the injury occurred while the minqr_
child was in his care and specifically denied responsibility for the other injuries to the |
minor child. Rather than vacate his plea, the plea judge told Appellant that if he thought
someone else Was re‘.sponsible, he should not have pled guilty, “but you pled guilty and
accepted respo’ns‘ibil‘ity for this and you’re going to be punished for it.” R.20,1. 17 - 24,
L. 22. Further, the plea judge’s perceived severity of the injﬁry undoubtedly played arole
iﬁ hi§ senfencing of Appellani, R. 25, II. 7-14. The after-discovered evidence reveals that
the injury was nof so severe and that the child has no “protracted loss or impairment of
the function of any bodily member or organ.” See S.C. Code Ann. § 16-3-95.

Propriety of Alternate Remedy of Resentencing

Respondent argued that “Appellant did not raise the resentencing issue until he
sought to amend his Rule 29(b) motion at the motion hearing. Therefore, even assuming -
resenteﬁcing relief'is available under Rule 29(b) in a non-capital case, it was not timely

asserted in this case.” Respondent’s Brief, p. 16 n. 14. Respondent’s attempt to analogize

State v. Warren, 392 SC 235, 708 S.E.2d 234 (Ct. App. 2011), to the present case is
without merit. |

Warren involved the filing of a timely motion to withdraw the defendant’s plea,
which was later amended to request reconsideration of the defendant’s plea ‘and specifically
abandoned the motion to withdraw the plea. 392 S.C. at 239, 708 S.E.2d at 236. Warren
did not involve after discovered evidence. See Rule 29(a), SCRE (“Except for motions

for new trials based on after-discovered evidence, post-trial motions shall be made
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withih ten (10) days after the imposition of the sentence. (emphasis added)). Further,
unlike WLen,'Appellant did not abandon his original request for a new trial in making his -
alternative argument for res.entencihg. Both of forms of relief were premised upon the after-
discovered evidence. |

If this court.accepts Respondent’s argument, a defendant is either. required to‘ﬁle a
baseless motion for resentencing within ten days of his sentence premised upen hypothetical
after;discovered evidence that was not yet known to him, or is effectively prohibited ffom
asking for reseritencing based on after-discovered evidence because it would be outside of
the ten day time period proscribed in Rule 29(a). " See Jamison, 410 S.C. at 467-69, 765
S.E.2d at 128-29 (rejecting the State’s argument that once a defendant pleadsA guilty he is.
not entitled td PCR in the face of newly discovered e{/idence).

In the present case, the court retained the “authority to act ‘for the purpose of
hearing and disposing of the motion.” Warren, 392 S.C. at 240, 708 S.E.2d at 236.
Dispositioh of the Rule 29(b) motion included fashioning the proper form of relief,
bwhether it be the full relief of a new trial or the partial, but still advantageous relief, of a
resentencing.

As discussed more fully in Appellant’s Brief, resenteﬁcing is a proper alternate
remedy. in this case. Respondent argues that the standard for resentencing based on after-
discovered eVidedce announced in Stat.e. v. South , 310 S.C 504, 427 S.E.2d 666 (1993),
~is not applicableiri this case because South was a cap‘ital case, involving a bifurcated
sentencing hearing. S.C. Code Ann. § 16-3-20(B) provides for a separate sentencing
proceeding where the State seeks the death penalty where “the jury or judge shall hear
additional evidence in extenuation, mitigation, or aggravation of the punishment.” Both
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the State and defense counsel are also permitted to present argument for or against the
sentence to be imposed. S.C. Code Ann. § 16-3-20(C) provides a list of statutory
aggravating and mitigating circumstances but also authorizes the consideration of

“mitigating circumstances otherwise authorized or allowed by law.” The consideration of

non—statutory. mifigating factors is an unique' to capital cases. Woodson v. North
Carolina,.428 U.S. 280, 96 S.Ct. 2978 (1976) (“For the determination of sentenceé,
justicé generally requires consideration of more than the particular acts by which the
crime was committed and that there be. taken into account the circumsténces of th¢ .
offense together with the character and p£opensities of the offender.”).

| “The goé.ls of sentencing are to reflect the seriousness of the offense, prométe
respect for the law, provide appropriate punishment, deter criminal conduct, protect the

public from the defendant’s criminal conduct, and provide the defendant with needed

care or treatfnenf.” State v. Brouwer, 346 S.C. 375, 388-89, 550 S.E.2d 915, 922-23 (Ct.
App. 2001). Here, the plea hearing franscript reflects that the seriousness of the injury
and potential harfn to the .vict.im were major factors in the Appellant’s sentence, as they
would be in any case involving physicai injpry. The newiy discovered evidence is thus
“material to any mitigating or aggravating circﬁmstances,v” bi.'e. the extent and

ramifications of the Vic'tim;s injury. South, 310 S.C. at 509, 427 S.E.2d at 670.
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CONCLUSION

For the reasons set forth herein and in Appellant’s Brief, Appellant John Julius -
Smith respectfully requests that his guilty plea be vacated and his case be remanded for a
new trial or reséntencing,' or alternatively, that his case be remanded for a further evidentiary

hearing and/or ﬁ_lrther findings of fact as ordered by this Court.

Respectfully subfnitted_,

© Laura R. Baer
Appellate Defender

ATTORNEY FOR APPELLANT.

This 22nd day of December, 2015.
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