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Mr. Smiley's Opening Statement

the Court.

THE COURT: Yes, sir. You
may proceed.

MR. SMILEY: Friendship.
I'm a pretty quiet person. In my
1ife there's a few people I would
consider 11fe-iong friends. I
say it's important, friendship, I
would say it is important because
the State is going to want you to
believe in this case that if a
friend called you'and said I need
to you come help kidnap and
murder the mother of my daughter
that you would just go along with
it. |

Ivory Coulter -- excuse

me . Ivory Croker. We don't have
a dog in this fight. We're

sitting over here in this

courtroom. He never met Edwina
Simms. He grew up with Ron, in
the same area of town. They kept
in touch. Ron was in his 1ife.

"He's 1lived in Ohio. They spoke




502

-—

© © o N o o »~ W N

N N N N N N - - - - - -t - -l - -
(&) H w N - o (e oo ~ (o)) [$)] LS w N -

458

Mr. Smiley's Opening Statement

from time-to-time the evidence
will show. This- is why we're 1in
this courtroom.

They have a witness or
alleged witness, a fifty-two year
old unemployed man 1iving in the
Suburban Lodge with his wife who
says he saw something first out
of his peep hole and then a
window. He gives‘a very general
déscription two'énd a half weeks
later. If he saw what he said
séw, why didn't he call the
police that night? Why wouldn't
the police make contact with him,
at least talk to-hih if he calls
them back. Those are questions
for you all to ask and answer in
this case.

The chérge is
kidnapping, conspiracy to kidnap.
What evidence will they show that
Ivory Croker had anything to do
withla kidnapping or a plan too

kidnap? When do they show you
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Mr. Smiley's Opening Statement

any evidence? I'm posing these

questions. They're questions

that must be answered.

Ivory was never with
Edwina Simms. They have an
indictment for murder that says
on or about April the
twenty-first while acting 1in
concert with another, with maTice
aforethought, my client,
Mr. Croker, did kill and murder
Edwina Simms by a manner or means
unknown, and that Edwina Simms
did die in Charleston County as a
proximate result thereof on April
the twenty-first, 2001.

Now that's.what they
have'got to prove to you.
They've got to show that Ivory

was somehow involved in killing

‘Edwina and they aren't going to

‘be able to tell you how she died.

They don't know she's. dead.
She's missing. People go missing

unfortunate1y in this country and
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Mr. Smf]ey's Opening Statement

I think it's terrib]e that she's
not been found. That certainly
doesn't lead all the way to
murder. The witness will not
testify, that we have in this
case, that Ivory Croker had
anything to do with anyone being
murdered or kidnapped. This 1is
about facts. Facts that are
going to be placed in front of
you all. This isn't about
suspicion. Guesses. This is
about facts.

They will not produce
evidence to show Ivory was
involved in the death, death‘
of ;- that was my co-counsel --
death of Edwina Simms. Certainly
will not ever show you ahy
connection to Edwina Simms.

So what Ron and Edwina

had going on was their business.

'I want to be real clear. I don't

represent Mr. Coulter. "I don't

know their plan. This is what I

|
i
i
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Mr. Smiley's Opening Statement

do know. They will not present
any evidencé to show that this
man had anything to do with a
plan to kidnap, a kidnapping, or
a murder. Ask yourselves motive,
friendship?

You know, I do a 10t of

things for a friend. A lot of

things. Most anybody would do a
lot of things for a friend. But
the suggestion that Ivory would
just up and go help kidnap and
ki1l somebody is fairly
farfetched 1n.this case. This
case, the reason Ivory fs in this
courtroom is because a fifty-two
year old unemployed white man in
a Suburban Lodge looked out the
peep hofe in a - window, thought he
saw a bag being put into a trunk
by a -- by two black males, with
one black male, short, heavy, two
hundred thi}fy pounds. That

describes half of the black males

in the United States.
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Mr. Smi]ey's Opening Statement

Look at the process and.
the proceduré and the timing that
brings them to Ivory Croker. How
what he described and where they
end up. How they got there.

That's the only reason we're in

this courtroonm. And what did he
really see. Not what we guess he
saw. What did he realily see. He

didn't see Ivory Croker.

Friendship. I don't buy
it. The evidence isn't going to
suppoft it. We got no dog in
this fight. I will not call Mr.
Hackler a 1liar. That's not what
I'm saying. The evidence will
support he's just wrong. Just
wrong. Thank you very much.

THE COURT: State ready to
call its first witness?

MS. WILSON: Yes, ma'am.

The State will call

B I

—

e
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¥ I

called as a witness, is duly
sworn and testifies as follows:

| DIRECT EXAMINATION BY
MS. WILSON:

Q I just want you to step
down. I want to see how tall you
are. How ta11 are you?

A Five nine.

Q : Ffve-nine. And how o1d

are you?

A Fifteen.
Q Okay. A1l right. You
can have a seat. How l1ong have you

been five nine?

A "For abdut a year and a
half.

Q Okay. You grown a lot
in the bast three years?

A Yes.

Q You said you were
fifteen now.

| A Yes. -
'@ © Let's go back to April

507
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- - Direct
of 2001. You would have been twelve?

A : Yes. |

Q _ And who was your mamma?

A~ Edwina Simms.

Q At any time in your 1ife
wasvyour mother married to your
father? .

A Yes.

Q And what's your father's
name? |

A I I

Q Did the three of you all

live together for a while?

A Yes.

Q Okay. And where did you
live? |

A Esmot, Virginia.

Q Where is that 1nl'

relation to Charlottesville?

A It's close. I don't
know.

a Are they c]osé together?

A Yes. |

Q | Okay. Could you tell me

how many miles they are apart?

T ) T2 0

i

————
i
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465
A : Aboufltwenty miles.
Q Do you remember what age

you were when your mom and dad got a
divorce?

A I think I was in the
third grade. 7

Q "And after that where did
you‘11ve? |

A With my mom during the
week and my dad during the weekend.

Q So you lived with your
mom during the week and your dad on
the wéekends?-

‘A ‘ Yes.

Q Now, after your parents
got divorded; as far as you>knew or
could see, did they still get along?

A Yes.

Q And were there'any
problems about you visiting your dad?

A " No.

Q ‘ And tell the jury what
kind of things that you and your
mother would do when you all were

Tiving together after'the divofce.
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- A We used to like to take
rides around Virginia, play games.
Do all sort of stuff. |
Q When you say games,‘what
kind of games?
A Board games, card games.
A 1ot of stqff.

Q Do you remembef what

kind, what her favorites were?

A - Her favorite was
checker.
Q Could you beat her? .
. A No.
Q She never let yod beat
her? :
- A Un-un.

Okay . How often did you
all do that sort of thing, play |
games, cards, or whatever?

A Almost every night.
- a - And let me ask you this.
I don't want to embarrass you, but
did you consider yourself a mamma's
boy? | |
A Yes.

——
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- - Direct

And were you all -- did

have a close relationship?

Yes.

MR. SMILEY: May we

approaéh, your Honor?

THE COURT: Yes.

(Whereupon, there was an

off-the-record bench conference.)

THE COURT: The objection

is overruled. You may proceed.

Q

0. J. at some point

while you all were l1iving 1in

Charlottesville, do you remember your

mother dating Ron Coulter?

A
Q

Yes.

And do you see Ron here

today in the courtroom?

A

> © » ©

please

Yes.
And where is he?
Right there.
In the glasses?
Yes.
MS. HILSON: Your Honor,

let the record reflect

he's identified the defendant

511
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Coulter.
THE COURT: Let the record
so indicate. You may proceed.
(Whereupon, photographs
are received and marked as
State's Exhibit Nos. 7 and 8 for
1dentifjcation.)
Q Did you all you, you and
your mother all live with Ron?
| A Yes.
| .Q And where did you all
live with Ron?
A In Charlottesville.
Q Did you stay 1in

Charlottesville the whole time?

A . : No.

Q Where did you go from
there?

A Cashocatin, Ohio.

Q And do you rehember

about how ol1ld you were or what, what
gfade you were when you moved to
Cashocatin, Ohio?

A I was in the fifth

grade.

———

[
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- - Direct
Q ~ And how long did you all
stay there?
A For about a year.
Q And do you remember why
it was that you all 1eft there?
A Things weren't working
out between the two.
Q With whom?
A Ron and my mother.
Q How were things workfng

out with you and Ron?

A They were okay.

Q Okay. After you and
your mom got back to Charlottesvilile,
did she work?

A Yes.

Q Had she worked while you
were in Cashocatin?

A Yes .

- Q A1l right. Where did
she work when she got back to
Charlottesville?

A I don't remember.

Q Okay. That's okay.

After you all moved back to

513
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Charlottesville from Ohio, did your
mother continue to see Ron or to date
Ron?

A Yes.

Q And do you recall a time
when your mom became pregnant with
your baby sister?

A Yes.

Q And were you excited
about that at first?

A | I -- well not at .first.

Q Why weren't ydu excited
at first?.

A I kind of didn't Tlike
the idea of having another baby.

Q And then .at some point
did you get past that?

A Yes.

Q And how long did it take
you to get past the fact that your
mamma was going to have another baby?

A Not 1Tong at all.

Q And do you remember when

- was born?

A Yes .

———
e et
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Q : And was she able to come

straight home from the hospital after

she was born?

A No.

Q Where was she?

A At the hospital.

Q . Okay. She stayed in the

hospital a while?
A Yes.
Q And 'during that time

fhét'she,stayed in the hospital, was

" your mamma still in the hospital as a

patient?

A No.

Q Okay. She was able to
come home? |

A Uh-huh.

Q Okayp And do you know
if while |l was sti11 in the
hospital your mom ever visited her?

A Yes.

Q How often did she visit
O E

A Every day.

Q And how about you? Did

515
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.- Direot
you ever go see _?

A Yes.
Q How oftén did you go see
her? |
A About every other day.
- Q ‘ And who would téke you
up there to see -?
A Mamma. .
Q Edwina, your mother?
- A Yes. |

Q Now, after -, do

you remember when it was that -

was able to leave the hospital and

come live with you and your mother?

A No.

Q At some point though
- did come home?

A Yes.

Q And did your mother go

back to wprk after that?

A Yes.

Q And do you remember
where she worked at that point?

A Continuum Home Health

Care.

e

(2
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R - oirect

Q During that time do you

know who kept:,- duri.ng‘ the

daytime while your mamma would work? .

A | My great grandmdther.

Q . And yourmentionéd your
great grandmama. What is her name?

A , Susié B. Terrell.

Q ~A11 right. And did your

mother héVe any other family that
lived there in Charlottesville?
A - Yes,

Q Okay. Can you tell me

~who somé of those people were or are?

A "Her mom and her brother.

Q  CéH't hear yoﬁ. ’ .

A Hér_mom and her brother.

Q What's her mother's
name?

A Kathryn May Simms.

Q ~And what's her brother's
name? |

A . TimiSimms.

Q - How about her.daddy? 

Where did he l1ive?

A He 1ived in Scottsville.

517
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- - Direct
Q . Is that‘very close
Charlottesville also?
A ~ Yeah. »
Q Did you a1TkhaQe any
‘fr%ends who 1lived in the érea?
A "~ Yes .
a Okay. Do you know who

Lenora is?

A Yes.
Q- - Who isrthat?
A One of my mom's close
friends. | | _i'
S - Okay. How about Ann
Albright? |
A Yes'.

Q .. Did Ann have any
Ch11dren?'.“' |

A Yes.

Q What weré‘their ﬁames?

Q , And did.you and your
mother ever do anything with Ann and
Lenora?

A 'j‘Yes{
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Q And what types of things

would you a11 do with them?

A We'd take rides 1ike
just around Virginia and stuff 1like
that.

Q. Okay. Now, after,
during the time -- let me back up --
that your mother was pregnant with
-, did you see Roﬁ very often?

A ~ No. |

Q \ 'H‘dw ’abodt after -
was born? Did you see Ron very
often?

A 'Yesﬁ

Q | How often would you see

him? Do you remember?

A Maybe like every other
weekend. I'm not exactly sure.
Q Okay. And when he came

during that period of time to see

-, where would he stay?

A - From what I remember, in
a hotel.
Q Okay. Do you remember a

time that your ﬁom'was going to take
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a trip to Charleston?

A Yes.

Q And was she going to
take - with her?

A Yes.

Q ' Do you remember why it

is she was bringing - to

Charleston and who she was going
with?

A I thought she was just

‘go1'ng to show - to her

grandparents and she went with Ron.
Q Okay. And do you

remember how lTong your mamma was

supposed to be gone on that trip?

A ~ She was supposed to be

- back on Sunday.

Q - Okay. And when was
- supposed to be back?

A ‘ On Sunday.

Q Okay. Do you remember

what day it was they l1left before that
Sunday? 7
A - I don't.

Q And you were twelve at
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the timp. Is that right?
A Yes.
Q Now if your mom and

- were going to come down to

Charleston with Ron, where were you
going to be?
A At my father's house.
Q And is that what

happened?

A Yes.

Q Well, what happened that
Sunday?

A | We11,‘my dad was

supposed to take me back to my mom's
apartment, but we called and she
wasn't there.

Q At that time what was

your daddy's phone number?

A B N N BN

Q Okay. Do you remember
what y0ur'phone number was in fhe
apartment whére you lived with your
mom?

A I don't.
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B - oirect

Q Okay.' So you say that
your dad called the aparfment?

A Yes.

Q Do you.know if he got

any answer?

A He didn't.
Q  What did you do that
night?

A I stayed at his house
until the next morning. |

Q . Had you talked with your
mother any over the weekend?
No.
Was that unusual?

Yes.

o >» O >

What did you do on

Monday morning?

A My dad dropped me off at
the apartment and I caught the school
bus. -

Q Okay.. Before you got on

the bus, did you go in the apartment?

A . Yes.
Q What did you find?
A . Nothing. Everything was

S S
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still in the same place.

Q Was your mamma thefe?

A No. | |

Q | Was - there?

A No.

Q Did that seem unusual to
you?

A Yes.

Q You went on to school,
though?

A Yes.

Q Did you think about it

any whi]e'you were at school?

A The whole day.

Q About what time do you
remember getting out of school?

A - At about four.

Q And how did you usually
get home from school? |

A I caught the school bus.

Q What happened when you
got off the bus that afternoon?

A ' I went into the
apartment. She still isn't there.

Q Did you look around for

523
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her?

A ' Yes.

Q What did you do when you
realized that she wasn't there?

A I dropped my bags and I
laid on the couch and started to cry.

Q How long did you stay at

the apartment by yourself?

A ‘ For about a half hour.

Q And what did you do
next? |

A I called my dad's to

come pick me up.

Q Did he do that?
A Yes.
Q . During ail of this time

do you know where your mother's car
was?
A It was at the apartment.
- Q It was there at the'

apartment?

A " Yes.
Q 'Since -- let me ask you
this. When was the last time that

you saw your mother?

— —
————d —
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The day that she left.
I think.

Okay. And have you

heard from her since?

A
Q

phone calls?

A

> © >» ©

Q

you and your

No.

Have you gotten any

No.

‘Any e-mail?

No .

Any letters?

No .-

Based on the 1ife that

mother had been 1living,

is it unusual to you that she wouild

have just T1eft you?

A

Q
you remained
family?

A

Q

.contact with

parents?

A

Yes.

"Since this happeneéd have

in contact with her

~Yes .

Do you still have

her brother and her

Yes.
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Q Let me ask you this.
Since the time when your mom
disappeared, have you talked to Ron

Coulter?

A - No.

Q He's never called you?
A ~ No.

Q I'm going to show you

what's been marked State's exhibits
seven and.éight.

MR. DAVIS: Your Honor,
are we allowed to see the
exhibits?

THE COURT: If you wou]d
show it to opposing counsel.

MS. WILSON: I wi11;

Q Now 0. J., State's
exhibit seven and eight, do you
recognize the people in these
pictures?

A ‘Yes.

Q And are these bictures
fair and accurate representations of
those people?

A Yes.
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- - Direct
MS. WILSON: Your Honor,
at this time we'd offer State'é
exhibit seven and eight.
| THE COURT: Any
objections?
MR. DAVIS: Yes, your
Honor. To one. ﬁay we approach?
THE COURT: Uh-huh.
(Whereupon, there was an
off-the-record bench conference.)
THE COURT: The, the
objection is overruled. The
objection is relevance.
Overruled. You may proceed.
MS. WILSON: Thank you,
Judge. |
THE COURT: 4bocuments are

admitted.

(Whereupon, State's
Exhibit Nos. 7 and 8,
photographs, were marked in
evidence.)

Q And State's exhibit

seven?

MR. SMILEY: I don't have

527
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‘an objection.
THE COURT: Okay.
Q Who is that in that
picturé?
A Mylmom and my
grandmother}
Q Okay. And which

grandmom is that? Is that your

mama's mamma?

A Yes.
Q And then State's exhibit
eight. Who 1is that?

A My mom and my baby

sister.

Q- Okay. Since your mamma

and - came down to Charleston
that weekend have you seen -

again?
A No.
MS. WILSON: Judge, may I
publish these to the jury?
THE COURT: You may
proceed.
| (Whereupon, the jury

views State's Exhibit Nos. 7 and
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- - Direct

8 in evidence.)

MS. WILSON: That's all I
have-at this time, your Honor.

0. J., if you would

please answer any questions the
defense attorneys may have.

THE WITNESS: Okay.

THE COURT: Proceed.

CROSS-EXAMINATION BY MR.

DAVIS:
Q o. J. Is that right?
A Yes.
Q Actually Aprii 2001,‘

that wasn't the first time your

mother hHad come tq Charleston to

visit?
A No.
Q - She'd come here before?
A Yes. ,
Q Before - was born?
A Yes.

529



530

-

o ©® ® ~N O b~ WN

N NN N NN A a2 A @A @A a2 a0 - A
o A W N 22 O O O N O g A~ 0NN -

486

[

- - Cross by Mr. Davisﬂ

Q . And - was born

October twenty-seventh of 20007
A ~Yes.

Q- - And I think you said
this but that was a difficult
pregnahcy for your mother?

A Yes. '

Q In fact she stayed in
the hospital for a l1ittle period of

~time after that. Right?
A Yes .
Q In fact whf]e she's 1in

the hospital, Ron came down to stay

there in Charlottesville as well

‘while she was in I. C. U. Do you
know? |
A I honestly don't know.
Q It's been three years
ago?
Yes.

Now, when your mom and

- came down to Charleston 1in

April of 2001, they would bring just

-'b,eCause she -- - hadn't

met Ron's -- her grandparents.

i
J

J
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- - Cross by Mr. Davis

A Right.

Q ' So that's why you didn't
come down. It was for - to come
down for the grandpafents to get to
see her? '

A - Yes., '

| MR. DAVIS: 0. J., thank
you. That;s all I'have.
| THE COURT: Mr. Smiley.

MR. SMILEY: I don't have
any questions of. this witness.

THE COURT: Any redirect?

MS. WILSON: None.

THE COURT: Any objection
to the witness being excused from
the courtroom? |

MS. WILSON: No, ma'am.

MR. DAVIS: No, ma'am.

: THE COURT: Mr. Smiley?

MR. SMILEY: No, ma'am.

THE COURT: Thank you very
much. You may step'down  You're
excused.

You may call your next
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-- Cross by Mr. Davis

witness.

MS. WILSON: Your Honor,
the State would call Maggie
‘Short. |

M ARGARET
C O NWAY S HOR T, having
been c§11ed as a witness, 1is dﬁ]y
sworn and testifies as fo116ws:
DIRECT EXAMINATION BY
MR. DURANT:
THE COURT: Mr. Durant,
you may proceed.
. Q Good afternoon,
Miss Short.
A Good aftefnoon.
-0‘ Could you please tell
the jufy where you live. |
A : I 1Tive 1in
Charlottesville, Virginia.
Q And are ydu currently

employed?

)

=
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Short -- Direct
A Yes, I am.
Q And where are you
employed?
A University of Virginia
Medical Center.
- Q '~ What are your current

duties at the University of‘Virginia
Medical Center?

A I'm a hospital
admihistrator there.

Q And do you also have an
affiliation with a Continuum Home
Heé1th Cafe?

A Yes. Continuum Home

Health is one of the departments of

.the medical center that I'm

administratively responsible for.

Q | - And in April of 2001,
were you primarily responsible for
Contfnuum Home Health Care? |

A - Yes. I was the agency
director there.

Q In your capacity‘as'the

director of the Continuum Home Health

Care, did you have the occasion to

533
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Short --- Direct
know Edwina Simms?
A Absolutely.
Q And how did you come to
know her?
A I hired her.
Q "She was an employee of
yours?
A Uh-huh.
S Q Do you recall when it
was you hired her? |
A We ﬁired her initially.

in August of '99 actually as a temp
employee at that time.

Q : And prior to hiring her,
did you check her records and |
references?

A Yes. We check
references on new hirers,

Q .~ Did you learn anything
concerning her dependability with
checking her references?

A That's a1wayé a primary
reason obviously for checking
references and important things that

we learned about Edwina that prompted
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"Short -- Direct

her'ﬁire was hef dependabi]ity, her
attendaﬁce record. - She was an
excellent employee. according:to both
references and-both communicated that
they had hated toi1oée'her;.'

Q Ahd-she began WOrking
for you in August of 1999. -Is that
correct?

A Correct.

Q “And I believe you stated
that as a temporary employee. Is

that correct?

A Right.

Q Did her position become
permaheht?. |

A It became permanent
probably about seven months after
hiring her. We had initially hired
her because we thought we had a
témporafy'néed. That ended up being
long-term and she wés an excellent
emp]oyéeﬂénd so we created a
permanent benefitfed position for her
and moved that'in -- moved her 1into

that position early in 2000.

535
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Short - - Direct

Q - And what position was

that, what eXact1y was she doing for

you all?

A She Was’ih an
administrative assistant position,
which is really a support staff

position. She had a number of

different responsibilities. We have

a small, relatively small supbort

.staff and they cross-cover each

other, so she did charge entry,
reception,_a*1ot df’data entry work
for ué. o | »

Q. ~ And how 1oﬁg did'shé
work for Continuum prior to her
disappearance in April of 20017?

A ' Well, she worked
consistently for us full-time from
August of '99 until Apri].

Q And during that period
of time did you have an opportunity
to observe her work habits?

A ~ Uh-huh.

Q ~And how would you

describe her work habits?

3
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Short -- Direct

A  She was very committed.
She was dependable. She woq1d do
absolutely anYthing we needed her to
do. She~1earned-many, many new

responsibilities while she was there

so that she could cross-cover. ‘She

would do anything we asked her to do.
Sheﬁa]wayé went-above and beyond.

| Q - " Did you ever have any
probTems with absenteeism?

A Never; . If she was going
to be fiVe ﬁinutes late, she would |
call. |

Q ~ In your experience with .
her, did shé'appear to be happy at
her job? -

A Very'much so.

Q Were you aware of any
problems that she was having at work?

A ‘ No. None at work.

- Q -Were you aware ofiany
prob]éms that she may have been --
had with any of her co-workers or
colleagues ‘at work?‘

A ‘ No. . Edwina was a very

537
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social being. Everybody really Tloved
her. She made sure that when she

came to work, she talked to everybody

~at some point during the. dayu I mean

she would a1ways-show.up in my "
office. And other staff reé11y loved
her.

Q Was Edwina working at
Continuum when she,becamé prégnant?

A Yes, she was.

Q. ~ And did you have an
occasioh~to talk to -her concerning
her.pregnaﬁcyz

A Yeah. I think I was
probably one of the First people she

" came and told, actually.

Q ' And how did she react to

-her pregnancy?

A : She was excited. I had,

I wasn't very sure if she was or she

wasn't, so I asked her how she felt
about‘it, and she was verylexcited.'
She was hOping that she was going to
have a 1ift1e girl and seemed very

happy about it.

~—
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Short - - Direct

Q Wefe you aware of who
the father of_tﬁ§ éhi]d was?

A Yes. | ‘

Q And who was that?

A Roﬁ Coulter.

Q Had you ever met Ron
Coulter personally? |

A No, I had not.

Q .Do you know what the
status of he and Edwina's
relationship was at the time that
- was born?

A According to Edwina he

was no 1ongef a boyfriend. Her --
she considered him an ex-boyfriend.

Q Db you know whether or
not she was receiving child support?

A Absolutely not.

Q Had she ever diséussed'
that prosbect wifh you?

A She had mentioned on one
occasion to me that it was something

that she was broaching with him. She

as a single parent obviously now had

two children. The béby was -- had

539



540

-

N N N N N N - - - - - - - - - -
. H N - o © o ~ o] (4] E-N w N -

O © 0O ~N O O A~ W N

496
Short - - Direct

been premature and administrative
suppoft staff don't make a trémendous
amount of money, so I know she waé
concerned about her financial
situation and had mentioned that it
was soﬁething that she had planned on
discussing with Ron.

Q | Now‘you were -- were ybﬁ

aware if Edwina had any fami]y around

in the --
A Oh, yes.
Q -- Charlottesville area?
A. Oh, yes.
Q " Do you know what her

re1ationsh1p was with her family?

‘Av ~ It was wonderful. She
talked about her family all the time.
Hef, her kids were everything. She
was-Very close to her'pdrents and her

brother. Her grandmother kept

- So I mean her whole her

whole 1ife rea]]y revolved around her
family and kids.
Q Was it usual for her

family to come by, somebody from her
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Short -- . Direct
family to come by and visit her at
work or anything of that nature?

A Yeah. I mean different
ones would come by at different
times. 0. J. would sometimes come by
work.

Q Did you meet any of her
family?

A Pardon?

Q Did you meet any of her
family?

A Uh-huh.

Q How would you describe

her relationship with her children?

A I mean the kids were
really her life. Her work station
was plastered with pictures of her
kids and her family. -s
picture was on her computer screen
saver. I mean the kids were the
primary source of discussion that she
would routinely share with us.

Q Based upon your personal
observations and dealings with

Edwina, did she appear to be a

541
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Short - - Pirect

protective‘mother to you?

A Very. We would -- a
number of different staff would
volunteer to baby-sit for - so
she could have a break. It just
wasn't going to happen. She wouldn't
leave the baby with anyone except I
think her grandparents and maybe her
parents. Very protective.

Q - " Now as her employer,
were you aware of the trib that she
was taking to Charleston in April of
20017

A Yes, I was.

Q And did you know where
she was going?

A - Yes.'

- Q And when, when'wés.she
supposed to return to work?.

A She was due back on
Monday. She had requested lTeave time
for Thursday and Friday and was due
back at work on Monday. |

Q And that would have

been -- Thursday and Friday were the

S P
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Short - - Direct

eighteenth and nineteenth I believe,
or nineteenth and twentieth?
A Nineteenth and

twentieth. -

Q Of April, 2001.

A Correct.

Q- Did she show up on
Monday? |

A ‘No, she did not.

Q What did yod all do at

the Continuum when she didn't show
up?

A Well, everybody started

saying where's Edwina? Because we

thought she wés, we were expecting
her at work and she would always call
even if she was going to be just a
couple minutes Tlate. And so there
was no. phone call. We didn't know
where she was.

Q Did you -- did she ever
call in that day?

A ) She did not call in that
day.

Q Dfd you make, did you

543
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“make any éffcrts td4tryiig{get'ih

'touch with: her?ﬁ w

‘*%iﬁﬁﬁi{ﬁ We d1d not that day’

started quest1on1ng, well, ‘maybe she
really wasn't due back today, maybe
shéﬁw%S‘&Ué‘back Tuesday.  And she

had had some ‘dialogue with -one of her

bo workers about the potent1a1 of

gett1ng back real1y 1ate on Sunday

‘night and had made sure that‘some>of

her ear]y morn1ng p1eces wereée covered

in the event that she was late, so we

thought well, 'maybe&n
due back 'until Tuesday.because she

aTways called if shéﬁwas go%ng to bé

Tate;-

Q - And what happened when

she didn't show up on Tuesday?

A . Well, we pulled her
leave request and it was clear from
her request that she had only
requested off Thursday and Friday.
We called her apartment and left

messages because she just, you know,

“because 1t was.so unusuaméthat we a11
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Short - - Direct

wasn't someone who would not show up

at work or not call.

Q And which kind of led to

my next question. I mean based upon
your personal knowledge of her work

habits, was her failure to return to

work characteristic of her?

A . Absolutely not.

Q Was she owed money at
the time of her disappearancel

A We had all gotten paid
on that Friday actually when she
would have been down hérg,‘so-she had
a cheék‘waiting for her.. |

Q ~ Her‘pay check was

waiting for her at the, at the

office?
A (The witness nods head.)
Q. Any word whatsoever from

Edwina Simms since then?

A No.

Q Have you all had any
meﬁor1a1 for her at the office?

A f,:Abtua1Ty we have done a

number of things that are actually

545
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Short - - Direct

still on going. That Christmas after
she disappeared we did, we .- the

university haé what's called a tree
of 1lights ever Christmas aﬁd the
staff bought a 1ight which we
continueAto do. Addftiona]]y, one of
the things Edwina did when she came
back from maternity 1ea§e was she had
asked if we could start doing what's
called b1uetjeans Friday. We don't
see patients on site. We're a home
health agency and so on Friday for
the office sfaff who wefen't going to
be dealing wifh the,gehefa] public,

she had asked.whethef or not staff

could wear blue jeans and in return

for doing that, donate a dollar
towardé thé children's medical
center, because obviously they had
taken care o‘f'--and that'sl still
something we did. |
"~ MR. DURANT: And Court's
1ndu1génqe just one.momént.
THE COURT: - Uh-huh.

Q Just a couple other

)
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Short - - Direct

questions. Did Edwina have access to
a computer at her work?

A~ Yes. She had her owh'l
work statiqn.

Q | And did her work station

cohputer have a password to get

e-mail?
A Oh, abso]ute1y.
Q Did you check her e-mail

subsequent to her disappearance?

A I did.
Q What did you find?
A I knew that she

frequently did in the past get
e-mails from Ron, and so I did get
security access to go into her e-mail
and there, there were no, no mességes
there. It was just, you know, trash
mail.

HR: DURANT: Would you
please answer- any questions
defense counsel may have for ydu.

- THE COURT: Mr. Davis.

MR. DAVIS: Miss Short, I

don't have any questions for you.
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Thank you, ma'am.
"~ THE COURT: Mr. Smiley?

MR. SMILEY: I don't have
any questions for this witness,
your Honor. |

THE COURT: Any objection
to the witness being excused from
the State?

MS. WILSON: No, ma'am.

" THE COURT: From the

defendants?

MR. DAVIS: No, your

Honor.

MR. SMILEY: No, your
Honor. .

THE COURT: Thank you very
much, ma'am. You're excused.

Mr. Foreman, ladies and
gentlemen, you a11 have been
sitting about an hour and a half.

I'm goiﬁg to give you a very

"brief break so that you have the

opportunity to refresh
yourée1ves. Please leave your

notebooks in your seats. Please

[ =
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have no discussion about the case
during this break.' We should be
out about ten minutes.

"If you need anything let
the bailiffs knéw.

Everyone remain seated
as the panel 1is exbused.

(The jury leaves the
courtroom at 3:56 p. m.)

THE COURT: Is there
anything befdre we take a break?

MS. WILSON: Not from the
State.

MR. DAVIS: And, your
Honor, I respect your Honor. I
just want to make sure that
the --

THE COURT: Just out of an
abundance of caution that's why I
stated for the record what the
objection was and the Court's
ruling on the objection.

MR. DAVIS: I would also, .
your Honor, argue not only

relevance but further the

549
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probative value versus
prejudicial effect. -Thank you.
THE COURT: Court finds
that the photos have probative
value. 'The objeétion is
overruled.
Anything before we take
a bréak?
MR. DAVIS:'}NO, ma'am.
 HS. WILSQN: How 1ong will
you take this afternoon, your
Honor?
THE COURT: Ten minutes.
-(Whereupon; a recess 1is
taken at 3:57 p. m.)
(The Judge enters the
courtroom at 4:17 p. m.)
(The jury enters the
courtroom at 4:18 p. m.)
THEACOURT: I hope that
you all enjoyed your break.
We'll now resume the testimony.
| Miss Wilson, you may
call ydur next witness.

MS. WILSON: Daisy Denim.

—

: i f ;
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DAISY DENTFHADH,
having been called as a witness,
is duly swbrn and testifies as
follows:

‘.DIRECT EXAMINATION BY
MS. WILSON:

THE COURT: You may
proceed. |

MS. WILSON: Thank you,

Judge.
THE COURT: You're
we1comé.'
Q Miss Denham, make sure

you pull that microphone down a
1Tittle bit. It's a 1ittlie bit hard
to hear in here. Where do you live,

Miss Denham?

' | A I live at 'II lll .ll

B B croriottesville,

Virginia, two two nine zero two.

Q Okay. How long have you
lived there?

A ~ Since October sixteen of

1986 .

Q. : Where do you work?

551
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Denham - - Direct
' A I.work at the University
of Virginia Health System.
Q ' What part?
A _ I work at the home care.
Q And-how long have'you
done that?
A Since December of 1999.
Q While you were working
for Continuum did you come to know
Edwinal81mms?
A Yes, I did. |
Q And can you tell the
what your role at Continuum was 1in
relation to Edwina's?
A I'm a nurse and I'm the

coordinator for compliance. I, 1
have, I work with Edwina, Edwina
being atithat time enter transactions
for our billing.

Q Did you have any
supervisofy roles over her?

A Yes. Because of her
main responsibility being transaction
entry.

Q So you said that you
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Denham -- . Direct

started work at Continuum in 1999 and
did you work there until Edwina's
disappearance and thereafter?

A Yes, I did. And I'm

still working at Continuum.

Q Okay.  Can you tel]l the

jury a little bit about Edwina's work

habits?
A Edwina is very dedicated
with her work. When she is asking

for time off she makes sure that she
had coverage for all of the major

responsibilities that she had at that

time. She worked well with her
peers. She was a very loving mother.
Q Can you tell the jury

about how she approached being
absent? If she was absent yery
often?

A A1l of us had the
benefits of taking time off and
because there are some
responsibilities that are time
Asensitive so she W111 work with her

peers and make sure that those major

553
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Denham - - Direct

responsibilities with deadlines she
had coverage and made sure that
they're doing it the right way.

Q And if Edwina were going
to be absent or late for work, would
you ever know that in advance?

A Yes, I would. We are
expected to call work and tell our
immediate supervisor two hours before
the start of our workday so - -

Q ‘ Did she do that?

A And Edwina was always
consistent in leaving a voice mail if
she's sick or not able to come to
work. |

Q Okay. Now we've heard
some testimony about your blue jeans
Friday. Were you involved in making
that happen?

A Yes. Edwina asked me
first if we could wear biue jeans on
Friday because she was really -- when
she delivered prematurely, delivered

- prematurely the neonatal

intensive care unit as well as the

T
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Denhanm - - Direct

transitional nursery really helped
-, you know, become well and be
able to go home. So because she
wanted to make sure that 1in return
she's able to 'help the unit, she
wanted us to wear blue jeans'on
Friday and pay a dollar. And I said
I did not have the authority to allow

that, so she needed to go to our

agency director, and our égency
director after;,; you know, she made
the decision and agreed that we could
wear blue jeans on Friday as long as
we paid a dollar to be donated to the
children's medical center. She came
down said it's approved, and so
immediately we started wéaring’b]ue
jeans on Friday and would pay a
dollar. Up to this day we continue
to do that in honor of Edwina.

Q When Edwina got the news
from I think it was Miss Short that

"you all were going to be able to do

the blue jeans Friday, how did she

react when she came to tell you that?

555




556

-

N N N M DMN =  aaa  ad a2 = A -
M AW N =2 O O 00N Ol Ww”W N -

o © ® N o O s~ W N

512
Denham - - Direct
A She was running
downstairs because Miss Short's
office was upstairs. She was running

downstairs. She -- I don't even
think she took the elevator. She
took the road running. It's
approved,.it's approved, and we can
wear . I almost went home juét to
prove to her that I'm really
interested ihldoing this thing.

Q Okay. Do you recall the
time in the fall, summer and fall of
2000 when Edwina bécame pregnant?

A Yes.

Q Okay. And do you recall

discussing with her her pregnancy at

all?
No.
If you didn't, that's
fine.
- A No.
Q Okay. Do you recall
when - was born, whether or not

she went straight home to the

hospita] -- from the hospital. I'm

—
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Denham .- Direct

sorry.
A When -- say --
Q . When - was born did
she go straight home?
A - No, she did not.
Q Okay..

A B vos vorn

prematurely.

Q Okay. And because
you're a nurse did you have any
conversations with Edwina about
-fs condition or about the
hospital where she was or anything

like that?

A When -Vwas born

Edwina did give me permission to talk

to some of the doctors in the

hospital. I used to manage that area
in the hospital. That's why I knew
some of the people. And she just

wanted to make sure that, you know,

if she needed help I could go over

there and he1b'her;— Tﬁat's really --
Q And did they agree to .

that?

557
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Denham - - Direct

A - Yes.

Q Now, in your discussions
with Edwina at work, did you know who
the father of -,was, his name?

A " Yes. Edwina.told me
that the father was Ron.

Q Okay. HadAyou ever met

Ron?

A No. I never did.

Q : A]] right. After -
was born, at sdme point Edwina came
back to work. Is that right?

A Yes, she did.

Q Okay. And during March
or April do you recall Edwina

expecting a package?

A - Oh, yes. Definitely.
Q Okay.

A ‘Sometime --
AHR. DAVIS: Your Honor,
I'm going to object.
THE QOURT: Basis.
MR. DAVIS: Re1evance,
yoﬁr'HonOr. ' |

THE COURT: Overruled.

] J /3 &1
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Denham - - Direct'
You may procéed.
Ma'am, you may answer
the question.

A Edwina told me, she
asked permissioh to use her lunch
break to pick up a package from U. P.
S.

Q .“We11, how was she acting
when she requested that?

| A Oh, she was so excited.

She said this is the, this 1is the

first time -s father sent
- a present. So we were --

Q Did she know what it
was? . | |

A " Oh, she did not -know.

Q Okay.

A ~ I did not know. I mean

she was just too excited and she said
Daisy, may I use my lunch break to go

to U. P. S. and pick up this pabkage?

.And I said yes, great. So she used

her Tunch break, came back with a
packége, and well, I was hovering.

over her and I was excited myself,

559
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Denhanm - - Direct

and she opened the package and it was
just a big disappointment. There was
an emergency pack of diapers,
something that you buy at the
convenience store. And she looked at
me crying and I 'said -- and she was
asked me why, and I said I don't
understand either."-

a - She thought it would be

something more personal?

A I mean personal for
-, you"know, a dress or a toy or
something. Not a pack of ten
diapers.

Q Okay. And you said she

got emotidna1? _
| A 'Oh, she was crying. It
was just a big disappointment. I
mean I felt 1ike I was so |
disappointed to see that and I -- all
I could say, I don't understand this.
S Q .- Okay. Now, do you know
when in relation to Edwina's trip to
Charleston that 1ﬁc1dent was? Can

you tell the jury about how far, how
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Denhanm - - Direct

long before Edwfna's trip the package
incident was?

A Well, this was very
close. I don't remember the exact
date, but 1tAwas very close to her
trip to Charleston.

Q But you were familiar
with the fact that she was going to
take a trip to Charleston?

A Right.

Q And when did you expect
her to re;urn from that trip?

A I expected her to return
from that trip, I mean report 16 to
work Monday.

Q Okay. And'When Monday
came around, did Edwina show up?

A . When, when I didn't see
Edwina I asked one of her peers and
her peer said oh, Edwina is not
coming till Tﬁgsday. As a matter of
fact she has asked me to cover for
all of the responsibilities that she
has to be done today.

Q Did you know anything
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Denham - - Direct

about Edwina and her doctor's
appoinfments, anything 1ike that?

A Oh, yes. Edwina has a
caTeﬁdar for -s doctor's
appointments. She was very specific.
She has a calendar right on her
cubby, and, you know, with all the
doctors, pediatricians that she
needed to see.

Q Okay. And Edwina did
not show up that Monday or that
Tuesday, did she?

A She did not show'up that
Tuesday and that's when I truly got
alarmed because of it's, it's, I was,
I first went into my mailbox, voice
mail, and there was no message from
Edwina. I checked with everyone who
was present at work and they haven't
heard from Edwina. And that's when I
a1érted, at that time there was a
director for clinical services and
director for clinical services went
to Maggie Short who is ouf agency

director and they took it from there,

-----
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Denham - - Direct
and we never heard anything.
Q Based on the two years

or moré that you worked with Edwina
is it unusual that she just didn't
show up for work.and never called or
anything?

A It was out of charécter.
It was so unusual to not hear, to not
get a voice mail, to not hearing from

her is not her usual way of, not her

~habit anyway.

Q Did she seem to get
aiong with the other women at work?
A Oh, yes. Oh, yes.
MS. WILSON: Beg the
Court's indulgence.
| That's all I have,
Miss Denham. - If you'll answer
any questions the defense hés]
THE COURT: Mr. Davis.
HR; DAVIS: Thank you,
your Honor.
THE COURT: You're

welcome.

563
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Denham - - Cross by Mr. Davis

CROSS-EXAMINATION BY MR.

=

2 DAVIS:

3 Q You're familiar with. her
4 desk area there at work? Edwina's?

5 A I'm fami]iar with Edwina
6 at work, yes.

7 Q : You talked about the

8 calendar that you saw at her desk and
9 where she had different dates

10 scheduled on there. Is that right?
11  You'd seen different, different dates
12 séhédu1ed on that calendar. Is that
13  right? |

14 A Yeah. I've seen

15 -'s medical appointments on that
16 calendar. |

17 Q ‘ And I believe that was a
18 -~ May fourth pediatric appointment. Is
19 that right?

20 A. Pediatric appointment.
21 Q That was on May fourth
22 of 20017

23 A I can't remember .

24 Q And in that area she

25 kept personal items?
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Denham - - Cross by Mr. Davis
A I saw -'s pictures.
Q And you remember seeing

pictures of Ron there as well?

A "I don't remember.

Q ~ Okay. You do remember
talking to at some point an F. B. 1I.

agent about this, about Edwina not.

showing back up to work. Right?

A Yes.

Q They asked you about the
calendar and the dates. Do you

remember that?
'A I, I remémbér.

Q And they asked you about
photos there at her desk, at her work
station?

A That I do not remember..

Q .Okay. So you're not,
you don't réca11‘whether you told
them about tﬁe pediatric appointment

being on May fourth? You just

don't - -
A Yeah. I remember.
Q Okay .
A I remember that.
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Denham - - Cross by Mr. Davis q
- L.
Q ' Okay. And so then the
only other-things, do you recall
mentioning to them about Ron's
pictures a]sé being there at her
desk?
A No, I do not.
Q ~dkay. Now, you talked a

.1ittle bit about the package that she

received that you're a little
disappointed about, what she
received. That was at work? She
received that package at work?

A She asked pefmission to
useAherllunch break to pick it up
from U. P. §S.

Q Okay. But did she bring
it back to work? Did you see 1it?

A Yes, she did.

Q - Okay. 4Now, were you
aware that Ron would visit more than
once a month to see Edwina and
-? You weren't aware of that?

A | No, I do not.

Q Were you aware that,

that 1ittle baby [l hac sonme

! } ! 1
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Denham -- Cross by Mr. Davis
medical problems after the birth?
She was premature. Right?
A .. She was premature.

Q And she had some medical
problems after birth  She in fact
stayed in the hospital for a while,
didn't she?

A That's correct.

Q And did you know that
becausé of that'she had, she required
special baby formula?

A - I do not kﬁow that.

Q Okay. So you wouldn't
be aware whether Ron frequently
bought that special baby formula for
R

“A I do not know that.

Q Did you know that
frequently when he wou1d‘be visiting
he'd buy clothing and diapers and
formula and other items for -
when he visited?

A I do not know that.

Q Were you aware that

frequently when he visited he would
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Denham - - Cross by Mr. Davis

leave some money with Edwina to help

out with [N

A I do not know that.

Q Did you know that -

was covered under Ron's dinsurance

policy?
A I do not know that.
Q Did you know that Ron

was down and visited and stayed there

in Virginia whi]e,- was in the

hospital?

A 'I do not know that.
Q- Miss Denham, just a
couple more questions. It's accurate

then to tell the jury that the

information that you knew about what

Roﬁ did for Edwina and - came

through what Edwina told you at work?
A | I witnessed that

particular incident.

Q. That one package you
saw?

A That's correct.

Q Other than that, the

bits and pieces you had: about what
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Denham -- Cross by Mr. Davis

she received or not was what éhe Had
told you? |
| A I only am know]edgeab]e
about that package.

Q Okay, ma'am; The last
thing, about talking with the
F. B. I., do you know speaking with
Special Agent Cynthia Mc Cants by
telephone August twenty-seventh of
20017 Do you remember that

conversation with Agent Mc Cants?

A I remember the
conversation. I do not remember the
date.

Q " Okay. Do you remember

~during ‘that conversation then talking

about the fact that Edwina had

pictures of - and her family at

her desk and a picture of Ron and
- from the hospital?
A I cannot rémember.
MR. DAVIS: Okay.
Miss Denham, thank you. No other
questions. |

THE COURT: Mr. Smiley?
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MR. SMILEY: I have no
qqestiohs for Miss Denham.

THE COURT: Any redirect?

MS. WILSON: No, ma'am.

THE COURT: Any objection

‘to the witness being excused?

From the State?
MS. WILSON: No, ma'am.
THE COURT: From the
defénsé?

MR. DAVIS.: No, your

Honor. A
MR. SMILEY: No, ma'am.
THE COURT: Ma'am, you're

excdsed. Thank ydu very much.

You may call your next witness.

MS. WILSON: Connie
Knight .
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Knight - - Direct

C ONNTIE
K NI G HT, having been called
as a witness, was duly sworn and
testified as follows:

'DIRECT EXAMINATION BY
MS. WILSON:

Q Miss Knight, where are
you from?

A From Scottsville,
Virginia, which is outside of
Charlottesville, Virginia.

Q How long have you been
in that_area?'

A A1l my Tife.

Q And where do you work?
A For Continuum Home

Health Care.
Q What do you do there?
A I'm a home service
repreéentat{Qe for the pharmacy of
Continuum. |

Q What does that mean?

A That means‘I work with
patients. It's a off-site. We

provide home infusion products for

571
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Knight - - Direct
patients. I take care of their
-records and: call the patients and
contacting them about the supply
needs that they have. |

Q ‘ How Tong have you been
doing that?

A - "For this particular,
it's stil11 with U. V. A. but I've
been there since 1995.

Q Okay. When you say
still with U. V. A. Continuum is a
part of the university?

A Yes, ma'am.

Q Okay.

A "And I've been-there
since 1990. |

Q Did you know Edwina
Simms?

A : Yes, ma'am, I did.

Q. And how -- what was your

position at Continuum in relation to

hers?

A : We just worked for the

same company. She worked on the same

floor I did after they hired her.

———y
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Knight - - Direct
Q A1l right.
A She started out as a

temp and then they gave her full time
benefits position and she came
downstairs to work in the pharmacy.

We have two floors. The first floor

'is the home care and then we have the

pharmacy. And she was still with the
home care but her desk was
dowhstairs._

Q How close was your work
station to hers?

A There was a door at the

entrance that separated us. I mean,

I'd say maybe fifteen feet.

Q Okay. And did you have
to pass her desk or did she have to
pass your desk to go anywhere?

A | She was right at the
receptionist’s desk, so we had to .
come in and out the front door.

Q Can you describe for the
jury what you saw in Edwina's
personality at work.

A The best way that I know

573
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Knight - - Direct T
1 how to describe it, Edwina, she was q
2 fhe kind of persoh that if you ever’
3 met her you wouldn't forget her ]
4 because she smiled aJ] the time. q
5 Even if she wasn't haVing a good day L
6 she'd still smile. She'd just kind D
7 of grin from ear to ear .. T
8 If I was having a bad -
9 day, I didn't have to really : 7
10 interact, but if I heard her 1augh -
11 because she had this laugh that just
12 went over the whole office and you (
13 cou1dn't help but have your spirits .
14 Tifted up. L
15 Q . Did she have a strong [
16 personality? -
17 A A She was strong in, 1in L
18 the sense that if things bothered her
19 you didn't always know because she )
20 still smi1ed. ' -
21 Q : Okéy. And so at work
22 she was happy most all the time? )
23 A That we knew of. Yeah. |
24 She was,' {
25 Q Or seemed that way? y
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531
-Knight - - Direct
A Right.
Q ) And can you tell the

jury about her working relationship
with the other women at work? Did
she get along with them?

A She got along with
everybbdy.

Q Okay. And were there
any problems with Edwina and her
missing-too much work or, or shirking
her responsibilities?

A No, ma'am.

Q You think you would have
been aware of that if that were
happening?

A Right. Because we work,
where I.work at in a pharmacy there's
about four -- well, there's fourteen

peopie that work in, in the pharmacy.

We have billing. We have the home
care. And theh we have my pharmacy
department. And so we just kiﬁd of
close-knit. You know, we usually all

eat lunch together, order lunch

together.; We just alil k1nd,df
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Knight - - Direct

interacted.

Q ' Can you describe how
Edwina had her work space decorated?
| A She had -- I'm sorry.

(Witnesé is crying.) |
Q Did she have a cubical

or a desk?

" A She had a cubical.
Q Okay .
A She had -s picture
on her computer. She had 0. J.'s '

picture. She had her family album.
| Q What kind of family
album?

A She had pictures ‘of her
and the baby and 0. J. |

Q And - -

A "Yeah. Calendar.

(Whereupon, a calendar

is received and marked as State's
Exhibit No. 9 for identification.)

Q I'm going to show you

'what has been marked and introduced

‘as State's exhibit eight. Do you

recognize that?

—

—

.
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Knight - - Direct
A Yes, ma'am, I do.
Q ‘And did you actually

scan these photos?

A One of her other
co-workers who's no longer there, she
scanned them for her.

Q Okay. And where did you
all get these photos?

A From her photo album
that she had at her desk.

- Q Was that after she
disappeared?

A . That's after she
disappeared. .

Q You mentioned her

calendar?

A Yes, mafam.

Q I show you State's
exhibit nine. o

A That's hers.

Q And do you -- where was
this'calendar?
| A She had it on her
cubical that we could see but when

patients came in they couldn't see
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Knight - - Direct.
it. You know, it wasn't in public
view. S
Q A11 right. And do you

recognize her handwriting on certain
days on the ca]endér?
A Yes, ma'am.
Q- Okay. And this was her

calendar when she left to go to

Charleston?

A Yes, ma'am.

MS. WILSON: Your Honor,
at this time we'd offer State's
exhibit nine?

"THE COURT: Any objection?

MR. DAVIS: May we see it?

THE COURT: Yes.

MR. DAVIS: Without
objectidn from Mr. Coulter.

THE COURT: Any objection,
Mr. Smiley? |

"MR. SMILEY: Your Honor,
I'm sorry. Thfs is the first
time I've seen it.

No objection, your

Honor . .
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Knight - - Direct

THE COURT: Marked and
admitted without objection.
(Whereupon, the calendar
previously referred to 1is
received and marked as State's
Exhibit No. 9 in evidence.)- |
THE COURT: You may
proceed.
Q Now this is a calendar
of nice looking men? ’
A Yeah. '
Q ' I;m.going to look at a
few dates. First of all, April
fifteenth. Was that Eastef'Sunday?

Can you recall?

A Yes, ma'am. That's what
it said.
Q ~ And do you recall Edwina

plénning anything for 0. J. for
Easter? .

A " She had.l1ike ordered
this, I think it was Beanie Baby race
cars to go in his Easter basket from
a company called A. B. C. |

Distributing Company.
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Knight - - Direct

Q Now we've seen 0. J.
Was he that big back then?

A No.

- Q Okay. And were you --
did you have én opportunity to
observe Edwina with 0. J. or hear the
things that she talked about 0. J.?

A Yes; ma'am.

Q And did they have a good
relationship?.

A ‘Oh, yes, ma'anm.

Q Okay. On April the
twenty-third, do you recognize whose
hahdwr1tihg that is?

A That's Edwina's.

Q Okay. And do you know
what that says?

A - Depo.

Q Do you know what that
was for?

A That was her birth
control shot. |

Q  And do you know where
she got that? |

| A I think she got her

-3
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Knight - - Direct

shots from the dbdtor's office.

Q Okay. How about April
thirtieth? Whose handwriting 1is
that?

It's Edwina's.
And what does that say?

It says Doctor Hyder.

P P O >

Now, on May the third,
do you recognize that handwriting?

A Yes, ma'am.

Q . And whét does that say?

A A' It says -,' three
o'clock, Doctor Periello.

Q | Okay. And what about
below that?

A Three thirty, ear
pierqingg She Was going to get
-'s ears pierced. |

Q And Doctor Periello? Is

that how you say it?

A" Uh-huh. I think that's
how they pronounce it. He works for
Pediatric Associates 1in |

Charlottesville.

Q : Was that -'s

581
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Knight -- Direct
doctor?
A Yes, ma'am.
Q Okay. And had Edwina

talked to you about the ear piercing?
A Yeaﬁ, because my
daughter had gotten her ears pierced
in Januafy and she was wondering how
do you go about getting them pierced.
As a matter of fact, the day that my

daughter got her ears pierced, Edwina

was there with -

Q - Okay; "Were you going to
go W1th‘llllll? '

A | No. She had called me
that day éhd said -- she was teasing

me because she got to see my daughter
with her ears pierced before I did.
Q Oh}.okay. So the doctor
would pierce ears sometimes? '
A Yes, ma'am. They do.

Q Now before Edwina - -

"were you aware that she was going on

a trip to Chaf]eston, April
nineteenth?

A Yes, maﬂam.
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Knight - - Direct

Q Before that had you had
an opportunity to talk with Edwina
about child support?

A Yes, ma'am.

Q And can you tell the
jury the context of that conversation
and what you advised herAabout that.

A The reason that I
suggested child support to her,
Edwina had expected a package. She
was expecting, she was hoping for

clothes, dresses, because - had

out-grown her premie clothes and this

particular day she got a package from

Ron. .She had problems getting it
from U. P. S. so she had brought the
package back to work because she had
to pick it up that day or next day.
After she called U. P. S. they told
her to pick it up at lunch time, so
she picked it up and brought it back
to work. |

And it was a package of
small diapers. And occasionally in

the morning we'd have a chance to

583
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talk and my conversation with her 1is
if that's the kind of support that
you're going.to get, you really need
to take him for chf1d support because
I don't feel that any man should have
to go without ‘taking care of their
child. And I say that because I was
in that same situation years ago with

my first child.

Q Did you know that, that
- was on Ron's insurance?

A No, ma'am.

Q ~ Okay. Do you know if he

provided any other financial support?

A Just from What she told
me. She didn't get any. |

Q Okay. She got none at
all or she got little or --

A ' I believe she didn;t get
any at all. |

Q - Okay. Now, do you know
whether or not Edwina was close with
her famiiy?

A Yes, ma'am.

Q Do you know what family
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of hers lived in that area?

A ' Her grandmother, her
mother, her father.

Q And do you know -- you
mentioned that you‘had met or you
knew 0. J. Did she talk about him

much and the things he would do for
her?

A Yes, ma;am. She would
brag about him. This oné particular
day she came to work and she was like
Connie,.you'ré not going to believe
thisﬂ She said I went home last
night and he ran me a bath water and
1it candles for me and he says mom,
why don't you go get a bath and relax
and I'11 take care of -

Q Okay.

A ~ And she just thought
that was so matﬁre for a boy who was
eleven Years old.

Q At sometime the summer
before Edwina disappeared - -

A Yes, ma'am.

-- do you recall someone

585
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Knight - - Direct
in‘youf office losing a child?
A One of our co-workers
that July.
MR. DAVIS: Your Honor,
I'm going to object again.
THE COURT: Basis.
MR. DAVIS: Relevance.
THE COURT: Overruled.
You may answer the question.
A " That July of 2000 a
co-worker, her eleven year old son
drowned. And that re-emphasized to

Edwina the importance of just really
loving your kids and spending every
moment with them because you never

know if you're going to lose them or

nof.

Q Did she talk about 0. J.

and where 0. J. slept or anything
1Tike that?

A She mentioned that he

stil1l 1iked to snuggle and I told

her -- this is before our friend had
lost her child, I told her --

Q What was she -- why was
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Knight - - Direct
she telling you about he Tiked to
snuggle?

A Because she was 1like,
what am I going to do. Eleven years

old, he still likes to snuggle. And
I said well, you know, Edwina,
tomorrow is never a promise and you
just never know what tomorrow brings,
so you Jlove them and snuggle with
them asl1ong as they want to snuggle
because they're going to’grow up and,
you know, go off_to college or
whatever. But then it was shortly
thereafter that our friend lost her

eleven year old son.

-~ aQ Now was that friend
Tracy?
A Tracy. Yes, ma'am.
Q During the spring that

when Edwina disappeared, was anything
happening with Tracy that was a good
thing?

A . Yes, ma'am. She was
going to get married that August of
2001 and Edwina and I had talked to

587
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Knight - - Direct

Tracy about he1piﬁg her with her.
wedding mand that was one of the
things that Edwina said that she was
looking forward to after her trip to

South Caro]ina. She wbqu come back

and we would start helping Tracy make

wedding arrangements and plans.
Q Well, was that a
positive thing for Edwina or a chore

that she had to do to help a friend?

A No. That was a positive

thing because she -- it hurt her so
much that TracyAhad lost her son and
we wanted to make something really
specia1‘happen for Tracy because
Tracy had been through a hard time.

Q And when were you all
going to get started on that?

- A " When she came back from

South Carolina.

Q And when had you
expected her to come back?

A That Monday.

Q Did she come back?

A No, ma'ém.
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Knight -~ Direct

Q ~ Okay. Did you have

occasion to check her voice mail to

see if maybe she'd call her voice

mail or someone else had called?
A I d{d, later that week

when she didn't show up.

Q When?
A Later that week.
Q Okay. And when you

checked your voice mail at Continuum
are you able -- do you have to use a
code or anything?

A ‘ Yes, ma'am.

Q How did you know what
her code was?

A Because when we first
started there they gave us our code
as being your extension and I just
took the chance.

Q So you didn't know if

that was it or not?

A | No, ma'anm.

Q Was that the code?

A That was the code.

Q And can you tell the
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Knight -- - Direct
jury what kind of messages were on
the voice mail?

A Twenty-five mességes and
they were all business related.

Q No personal messages?

A No personal messages,
no, ma'am. And I had a co-worker
lTisten with me.

Q Connie, based on your
personal knbw]edge of Edwina, her
work habits and your relationship
with her at work, 1is it
characteristic of her to not have
showed back up that week for work?

A Not characteristic, no.
Q " Would it be

characteristic of what you observed

"regarding her relationship with her

children for her to abandon one in
another state and another one at
home?
A She would never have
done that. Never.
MS. WILSON: That's all I

have for this witness, your

,M,.___\
H .
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Honor. . )

'THE COURT: Mr. Davis, do
you have ény questions?

" MR. DAVIS: May I have

just one moment? |

THE.COURT: Uh-huh.

MR. DAVIS: Miss Knight,
we héve no qqestibns. Thank you.

THE COURT: Mr. Smiley, do

-you have any questions?

MR. SMILEY: I don't have
any quest{dﬁs for Miss Knight. |
THE COURT: Any objectidn
to the witness beiﬁg excuéed?
From the Staté?
 HS. WILSON: No, ma'am.
- THE COURT: Or the
defense? |
MR. DAVIS: No, your

Honor.

MR. SMILEY: No, your
Honor. -5 | o
| THE COURT: Thank you very
chh,*ma}am, You're excused.

. You may call your nexf

591
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witness.

LENORA
T HO ﬂ A S, having been ca11ea-
as a witnesg, is duly sworn and
testifies as follows: .
‘ DIRECT“EXAMINATION BY
MS. WILSON:
MS. WiLSON: ‘Thank you,
your Honor. j ‘
-QTHE'COUkT: You're
We1comé.
:Q’ | Miss Thomas, you don't

work at Continuum, do you?

A No, ma'am, I don't.
Qa Okay. Where are .you
from?'_

‘A - Charlottesville,

Virginia.

Q And how 16ng have you
been in that area? |
A ‘Pretty much all my 1ife,

which is about thirty-six years.
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fhomas - - DIRECT
You're thirty-six?
Yes, ma'am.

,iAnd do you have any

children?

A
Q

have?

o >» O >

now?

>

do?

AL

‘Yes, ma'am, I do.

‘How many chi]drén do you

I_havé-two.
How.o01d are they?
Thirteen and fifteen.

Now, are you working

Yes, ma'am.

What kind of work do you

I'm a night auditor,

guest service agent.

Q

. service

Q

a woman.

Q

was you

I'm sorry.
Night auditor. Guest
ageht at a hotel.
10kay. And did you know
by the name of Edwina Simms?
Yes., ma'am.
~Can you tell jury how it

came to know Edwina?
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Thomas -- DIRECT

A - I had previously.known
Edwina before 1999 wﬁich we, we met
again in 1999, We.went to comhunity
college together and then we just

recon, reconciled our friendship and

‘very close. She was like a sister I

never ‘had.

Q Okay. You said all went
to cbmmuhity'co11ege together in '997?

A Yes; ma'am.

Q. - Did you all take the
same c1aéses tOgethef?

A " We took one class. It

"was like a microcomputers class.

Q Okay. . Did you all do.

okay in that class?

A Yes, ma'am. We did. We
passed. | '

Q A1l right. And |
eventuai]y you said‘-- af that time

when you were taking the‘c1ass, did

you and Edwina l1ive near each other?

A “No, we didn't.
a 1Aﬁdfat some point did

you all l1live closer together?

!

]
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A Yes. That following
vyear, February of 2000 she moved into
the apartment building which I was
living at thQ time.

Q. And is that when you all
became closer friends?

A Yes.

Q Okay. How much did you

.see Edwina?

A ~When she moved into the
Villa in which I l1ived, we saw each
other every day.

Q | A11 right. Now who 1is
Ann Albright?

A She was a néighbor. It
was 11ke a11 of us 1ived right next
door to each other.

Q I don't want to insult
you, but you. -- Tim has used the
phrase "three stooges."

A Yeah. We were ca1fed
the three stooges, golden girls, and
designing women.

Q A1l rolled into one?

;A Yes;

595
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Thomas - - DIRECT

Now, did your -- how old

me your children were
They're now thirteen and

Okay . So a 1ittle bit
0. J.? |
Yes.

Can you describe

Edwina's personality for the jury.

A

very warm.,

She was very giving and

She would help anyone

that came, that she came in contact

with if she could. And you wouldn't

forget her if you met her.

Q
personality?

A

> 0 P PO

Q

Did she have a strong

Yes, she did.

~Could she be moody?

On occasion.
If she needed to be?

Yes.

Did you have an occasion

or have experience with seeing Edwina

with her family?

i

— T3
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Thomas - - DIRECT
A Yes, I have.
Q And did you get to know
any of her family?
A Yes, ‘I did.
Q Which ones did you come

to know besides, besides 0. J. and
- who l1ived there. |

A I met her father, her
mother, her stepmother, her brother,
some of her aunts and uncles, her
grandmother. I even went to northern
Virginia to meet some of her family
with her. |

Q Because she had family
in northern Virginia?

A Yes, ma'anm.

Q And did you know Ron
Coulter? |

A I met him through her,
while she was living in the area in
which I Tived.

Q And do you‘know the
status,of her relationship at the

time of -'s birth?

A They communicated but
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Thomas - - DIRECT

not every day and he didn't come to

visit her very often when she was

pregnant with -
Q And then after -

was born did he come to
Charlottesville more -often?

A He came l1ike maybe twice
a month, every other weekend.

Q And how did she feel
about her relationship with Ron
during the spring of 2001, after
- was born?

A She was trying to work
it out with him so that they could
have a nice relationship for -
faking -- trying to just work things
out.

Q _Okay. When you say work
things out, do you mean get back
together and be a couple with him?

A With that being a
possibility. |

Q Okay. Did she tell you
about her plans to go to Charleston?

A Yes, she did.

i 1
—

1
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Thomas - - DIRECT
Q - And did she tell you how
she felt about that trip?
A ‘ She was very leary about
going. |
-Q ‘ Now,.why wou1d‘she have

been leary if she was having a good
relationship with Ron?

A 'Wé11, she had known that
his family had raised his sister's
child.

MR. DAVIS: Your Honor,
I'm going to object.

THE COURT: Basis.

MR. DAVIS: Hearsay, your
Honor. Speculation.

THE COURT: Please
approachfl

(Wheréupon, there was an

off-the-record bench conference.)

THE COURT: The objection
is hearsay. It's overruled. It
will not be admitted for the
truth of the matter asserted.

You may proceed.

Q - Lenora, you were telling

599
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Thomas - - DIRECT

the jury about why Edwina was Tleary
about cbming to Charleston.

A She felt that Ron was
going to take her child from her.

Q Okay . And did she talk
about thét,with you?

A Yes. She had mentioned
it to me.

Q And what did you tell
her? |

A | I told her she didn't
need to worry about that because she

was a very good mother.

- Q And that was before the
trip?
A Yes, ma'am.
Q Now, you mentioned'fhat
Edwina was close to her family. Do

yOU'knoW if she had a relationship at
all with 0. J.'s dad?

A They, they got along
very well,. They he]ped'each other
when they could with different
situations . |

Q And, and do you know how

: !
——

A
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Thomas -- DIRECT

long Edwina planned beingvin
Charleston?

| A She l1eft on the
nineteenth, which was a Thursday, and
she was due to come back on that
Sunday, which was the twenty-third.

Q Did you see her at all
the night before that she left?

A Yes. I saw her on the
eighteenth because I did her hair for
her.

Q Okay. What did you do
to her hair?

A I put a hair extension
piece on to her hair.

Q How did you -- you just
knew how to do that?

A 'Yes, ma'am.

Q "Okay. And you did that
the night before? |

A Yes, ma'am.

Q A1l right. Were you

.there when she was packing her

clothes?

A No, ma'am, I wasn't.
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- Q Okay. Did you at any
point see her suijtcases or see what

she had .packed?

A No, ma'am.

Q Now, you said you were
expecting _, I mean Edwina 'to
return on Sunday. When were you
expecting [ to return?

A , On Sunday with her.

Q Do yod know or did you

have an opportunity to witness

Edwina's willingness to have

babysitters for _
A She didn't leave -

very often with anyone.

Q ~ With anyone?

A No .

Q Okay. How about for
work? A 7 |
| A Well, her grandmother

babysat for her, for work.

Q | Okay. But outside work?
A . No.
Q Do you know if Edwina

had ever allowed Ron's parents to
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Thomas -- DIRECT
keep [N
A No, i don"'t. I don't
recall that at all..
Q Okay. Do you know where

Ron's parents T1ived?

A I knewnthey lived 1in
South Carolina but I didn't know what
city. |

Q Do you remember any

other trips,that:Edwina made to South

Carolina besides this Tast one?

A No, ma'am, I don't.

Q Since - was born
anyway?

A No.

Q. : Do you know if -

had ever travelled anywhere that far
away? _

A No, she hadn't.

Q Whenxdid you realize
that Edwina had not made it home?

A On Monday her brother
called me and aSked me if I had heard
from her, and I hadn't. And he asked

if I'd seen her and I told him no, I
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Thomas - - DIRECT
hadn't.

Q ‘And since that time have

.youAheard from Edwina at a11?

A : No, I haven't.

Q Have you seen any
letters or anything 1Tike that from
Edwina?

A No, I haven't.

Q Baséd on the years that

you've known her and been close
friends with hef,'do you find it
unusual or uncharacteristic of her to
be gone for this long?

A Yes, I do.

Q | Do you find it unusual

that she would have left - in

South Carolina?

A Yes, I do.

Q ' Do you find it unusual
that she would have left 0. J. never
to return? |

A ~Yes, I do.

Q Do you know if Edwina

had anyAhealth prbb1ems, any health

issues since - was born?
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A Do I know if -she --
excuse mé. VRepeat thét,‘p1ease.

. Q Do you know if Edwina
had any 'hea1t'hd,1's$ue.s after -
was born? - |

A She had’to1d'me that she
was diagnosed thh_irthab1e'bowe1
syndrome. HA.

Q And was that. a result of
her pfegnancy? | |

A I'm not sure.

Q Okay. Do you remember

when it was thaﬁ'she told you that?

A , It was probably February

or March of 2001.

Q Was that an
uncomfortable thihg'foc her?
A ) Yes, it was.

Q. . At -- when Edwina, when

~you said you fixed her hair, can you

kind of e¥p1éih:fo'the jury what you
did to it. R

A I just . --

Q Whaf.did she haVe at -

that point? What was her hair 1like?

605



606

-

O A W N =2 O © 0O N O O 2 O N =

o © o ~ » (52 I -8 w N

562
Thomas - - DIRECT

A " Her hair was, was not

~very long but it was long enough to

put it up 1h'a pony tail --
‘ aQ 0ka§.=

| | -- and put a'haif piece
on‘if. It was just Tike a little
piéce fhét you would just clamp on
and. it would just hang down in the
back.
. Q S0 I'm going;to show you
what's been aiready {htrbduced as
State's eiﬂibit‘seven. Do you see
Edwina in that picture?

A Yes, I do.

Q E Okéy. And when she Teft
to go to South.Caro11na was her hair
Tonger than that? |

" A '  'It:was, yeah. If was a
Tittle bft‘1nnger than that.
a JQst”a little bit longer

than that. 'Okayh Did it hang on her

shoulders?
A - No.
Q ° ° How about in State's

exhibit eight. Do you recognize

—
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. Thomas -- DIRECT
this?

A Yes, I do.

Q- Was her hair, was her
hair style similar to those 1in
State's exhibit eight? |

A The Hair‘sty1e that I
did?

Q Well, before you put the
hair piece on. '

A The 1ength that she had?

Q ~'Yeah .

A It was longer fhan that
actually. .

Q@ Okay. A little bit
longer than that? |

A ‘th-huh.. It was just
above her shoulders. |

Q - Okay. Do you know if,

if Ron had ever wanted to take e
to South Carolina before this trip in
April? | |

A Yes, I do.

Q °  Okay. And did Edwina
allow that?

A No, she didn't.

607
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wasn't careful

Thomas

564
- - DIRECT

Q Do you know why not?

A : Because - had, she

had acid reflux real béd and if he

with'her'she WOuld

choke and she didn't trust the fact

of her-beﬁng)gone out of her care for

too

lTong.

MS. WILSON:

have, your Honor.

THE CQURT:

That's all I

Mr. Davis, do

you have any qUestibns for the

witness?

MR. DAVIS:
.Hondr: w

THE COURT:
préceed.  | |

MR. DAVIS:

~your Honor.

THE COURT:

welcome .

Yes, your
You may
Thank you,

You're

—
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Thomas - - Cross by Mr. Davis

CROSS-EXAMINATION BY MR.

DAVIS:
Q Miss Thomas.
A ‘ Yes.
Q Just a few questions,
ma'am. I believe you already

indicated to the jury that Ron would
come Hown and visft Edwina there in
Charlottesville a couple times a
month.

A Correct.

Q And he'd stay over the

weekend?

A Correct.

Q And do you remember -- 1
don't -- I apologize. I don't think
you testified about this yet. He'd

also provided some money for Edwina
and IIIII'? |

A Correct.

Q And you were just
talking about some health issues that
- had _when she was born. In
fact it was. a premature delivery.

Correct?
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Thomas - - Cross by Mr. Davis
A Correct.
Q Okay. And she stayed in

the hospital a 1ittle while after she
was born?

A Correct.

Q And then later you were
saying that she had the acid reflux
problem as well?

A Correct.

Q Now, Edwina, she had to
stay in the hospital a 1ittle bit

after the birth as well?

A I don't recaill. I don't
think so.
Q ' But she did have some,

some heart medication that she was on
as we]T?_

A - Yes, she was.

Q Now, talking about
coming down to visit Ron's parents
in April, 2001, Edwina indicated to
you that they were probably going to
stay in a hotel or motel when they

came down here. Right?

A She didn't specify where

]

]
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611

Thomas -- Cross by Mr. Davis

they were going to stay.

Q - Okay. You remember
talking fo an F. B. I. agent at some
point about - Edwina not showing back
up to work?

A Yes. I talked to

.several people.

Q I'm sorry?

A : I've talked to several
people.

Q Okay. Well, do you

remember talking to a Special Agent-

Cynthia’MCMCants on the telephone
back on May seventh of 20017

A Vaguely.

Q You remember talking to

her about Edwina and working with

her?

A Yes.

Q And how she's a good
‘mom?

A Yes.

Q And, and about you knew

that she was coming down with -

and Ron to visit his parents?



612

—

o O @ ~ (=) I & ] » w N

568
Thomas - - Cross by Mr. Davis
A. Correct. -
Q You don't remember

telling her, this is Special Agent Mc
Cants, that Edwina had told you that
she was going to stay in a motel 1in
Charleston?

A I don't recall. I'm not

saying I didn't say that, but.

Q It's been a while?
A : Correct.
Q ' Okay. Now, you were

just talking about how Edwina, she

was concerned about - when she-

was little with the acid reflux.

Right?
A Yes.
She was protective of
her?
A Correct.
Q And you made some

comment about being leary about

coming down to Ron's parents. Right?
A Yes.
Q This is the first time

that - and Edwina were coming

T )

—
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Thomas -- Cross by Mr. Davis

down to visit _'s _gra‘ridparents?

A | Yesl That's since
- hvad'been born, that I ca‘r‘\
recall. . | ‘

QV I'm sorry.

A Since _ had been

born that I --

Q Right. It was the first

time that -iwas ¢om1'ng down to

visit her grandparents and. these,

she's, she was‘premature birth --
A ' Uh-huh.
Q "And she's having some

- medical pfdb1ems, this acid reflux.

A Correct.

. .a , But now Edwina had come
down previously before B s
born to visif, do YOU knoW?

A I don't recall. I don't
Know. ’ | u
| d_ |  :Okay. So this may have
been a f1rsf time that, that they‘
came down and visited his parents?
'A . It may have been.

Q Okay. Give me just one
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Thomas --' Cross by Mr. Davis

moment, ma;am, okay?

Notmbe1abor the point,
but one more questidn{ ma'am,‘about
that. I apologize.

| In talking again with
Specia]mAQent Mc.Cants ovefvthe phone
on May the seventh,'2001,'you don't
recéi1 whethér‘you told m-'whether
Edwina had told you about staying 1in
a moteT?. _

A "~ I don‘t recall but I
mean.she'probab1y did, but I can't
Eeca]],‘ |

Q Okay. Do you recall her
1ndicatfng'that she didn't want to
stay at Ron's parents' house because

shé‘did not_fee1 cdmfortabJe around

themlv Do you recall that?
A ’ I recall that, yes.
Q A1l right. Would that

have been the same phdne call with
Agent Mc Cants on'ﬁéy the seventh,
20017 |

A Yes, because I think .

that's the only time I spoke with

]
J
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Thomas - - Cross by Mr. Davis

her.
MR. DAVIS: Okay. Thank
you, ma'am. 1 appreciate}it.

THE COURT: Mr. Smiley.

CRbSS-EXAMINATION BY MR.
SMILEY:
Q Miss Thomas, I represent
Ivory Croker. Okay? Just Qot a
couple questions. You were Miss
Simms, one of her closest friendé?
A Yes, sir.
Q Okay. And in the coufse
of your conversations with
Miss Simms, at any point did she ever
mention Mr.‘Ivory Croker?
A No, she didn't.
Q And you have no
indication that she had ever met
Mr. Croker? .
A No, I didn't.
MR. SMILEY: No further
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questions.

THE COURT: Any redirect?

REDIRECT EXAMINATION BY
MS. WILSON: |
Q You mentioned that you
couldn't recall whether or not Edwina

said anything about staying in a

"motel and that she wasn't comfortable

with the parents. How did she feel
about theAparents of Ron?

A She felt that they would
eventually try and take - from
her .

MS. WILSON: That's all 1
have, your Honor. |
THE COURT: Any objection
to the witness being excused?
. From the State?
MS. WILSON: No, ma'anm.
THE COURT: Mr. Davis?
MR. DAVIS: No, ma'am.




o (o} (o] ~! ()] (o} H w N -

" THE COURT: Mr. Smiley?
MR. SMILEY: No, ma‘'am.
'THE COURT: Ma;am, you're
excused. Have é good afternbon.
You may call your next
witness.’. '
MS. WILSON: Ann Albright.
MR.” SMILEY: Your Honor,
I'm Qoing:Step out real briefly. |
' THE COURT: oOkay. - -
"MS.. WILSON: Jhdge,-may we
approach while the witness'isw
coming 1n? \ ‘
‘THE COURT: Uh-huh,.
(Whereupon( there was aﬁ'

off-the-record bench conference.)
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Albright -- Direct

A N N M AR I E

AL BRTIGUHT, having been

called as  a witness,'isrduly

sworn- and testifies as follows:

DIRECT EXAMINATION BY

MS. WILSON:

Q
A
Thfrty;three.
. Q
background.
A
Virginia.
Q
up there?
A
'Q_
chiidfen?
A
" a
chf]dren?

A

'Mayfand the o

MS

Court's i

Ahn, how o1ld are you?

'I'm thirty-three.

I'm sorry. "This is
And where do you live?

Charlottesville,
How long haVe you lived

Seven years.

And do you have any

Yes, I db.

And how old are your

One will be sixteen in
ne is fourteen.
. WILSON: Beg the

ndulgence.

— O
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Albright -- Direct

Q And - - I'm'sorry. I
Tost my train of thought. Yoﬁ said
that you're thirty-three and your
children are how o01d?

A . One wi11 be -- one is
fifteen and fourteen.

Q | Okay. And at some point

did you come to meet a woman named
Edwina Simms?

A Yes, I‘did.

Hdw did you come to know

her?

A iShe moved right next
door to me. |

Q - And when she -- let me

ask you this. Whose phone number was

-I----l-
W

A Mine.

Q Okay.: And that was when
you lived next door to Edwina?

A Yes.

Q Okay. And when was it
thét Edwina moved to be your

neighbor?

619
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Albright -- Direct
A I don't know the exact
date.
@  Okay. That's all right.
Now you know Lenora also?
A . 'Yes, I do.
Q - Okay. And were you one
of the three stooges?
A Yes, I was.
Q And how often did you
see Edwina?
A Every night.
Q Every night?
A ‘Yep. Every night.
@  Okay. And did you all
have Some sort of routine?
A ' Yep.
Q- And what was that?
A We would all come home,

get, you know, our kids settled, and
we'd go to Edwina's house.

Q Why Edwina's house?

A That's where we just
gather at. |

Q. Okay. Was she the only

one with an infant?

L ! ' ) . L_.:

"
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577
Albright =-- Direct

A Yes.

Q Okay. Now did your
children -- were they friends with
0. J.7

A Yeé.

Q  A11 right. And can you
describe just a 1ittle bit for the
jury what you saw of Edwina's
personality.

A ~If you wouid see her,
she would ~-- you would remember her.

She was the type of person, she would
do anything for you. She would go

out of her way to do anything for

you. Her smile, you. would remember
her smile.  (The witness begins to
cry.) | |

Q - That's okay. You need

some water? We1iJ 1Tet me ask you

this. ‘Do you remember if, if after

- was born if Edwina had any

health issues?
A She had a heart problenm.

Q Okay. And do you know

if she had that before [N --

621
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578
Albright - - Direct
A Yes.
-- was born or after?
A Yes. .She had that
before.
Q Okay. How about

anything that arose after - was

born? Do ydu remember?

A . . A bowel syndrome she had
after she was born.

-Q Do you know what the
status of her relationship was with
her family?

A , Very close.,

Q . And did she have a
routine that she would follow --

A - Yes.

Q -- every night regarding

her family?

A Yes .’
'Q‘ - And what was that?

A That she would call her
grandmother; her mother; and,hef dad.
And 1if 0.4J. her son wasn't with him
she would call him at his dad's house

and say good night to everybody.

v s B e
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579
Albright - - Direct
Q Every night?
A Every night.
Q Do you know what the

status of her relationship was with
Ron Coulter?

A - To my understanding it
was friends. | |

Q Okay. Did you know who

-'s f.ather was?
A Yes.
Q And who was that?
A Roh.
Q A11 right. And during

Edwina's pregnancy did Ron visit
Edwina very often?
A Not that often.

- Q ‘Now after - was

born did Ron come to visit?

A ) About a couple weeks
every month. Like weekends.
Q A1l right. And do you

know shortly before Edwina's trip how

she was feeling about her
relationship with Ron?

A She would be friends.

623
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- Albright - - Direct

She said she wanted to be friends

because of - She wanted, you

know, to respect him because he was

-s fa.ther.

Q Okay. And do you know

how she felt about [l meeting

Ron's parents?

A Very uneasy.

Q She was uneasy?

A Uneasy.

Q Okay. And did she talk

With ybh about her trip to
Charleston?

A Yes.

Q And did she have any

fears about that trip?

A She was uneasy about
coming. She had second thoughts
about it.

Q Why?

A She just said she had a

funny feeling and she was just, you
know, scared to come down here.
Q What was she afraid of?

A That they woqu probably
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581
Albright - = Direct -

take _ from her. Try to take

Q She discussed that with
you?

A Yes.

Q Do you know if she

discussed that with Lenora?

A Yes.

Q Do you know whether or
not Ron had a key to Edwina's
apartment?

A . I don't think he did.

Q Do you recall when
Edwina said she wbu]d be back from
her trip to Charleston?

A That Sunday night.

Q : Okay. Well, when did
you see her before she 1left to come
to Charleston?

A I think it was the
Wednesday night we was all over her
house.

Q - Okay.

A . And Lenora was doing her

hair for her.

625
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582
Albright - - Direct
Q Did you see her
suitcases or anything l1ike that?
A No. No.
Q When she said she would

be back Sunday night, when was -
coming back?i

A -~ Sunday night with her.

Q Do you remember the last
thing that Edwina said to you before
you, before you left or the last time
that you saw her?

A She said we'll see you
guys Sunday.

Q Have you heard from her
since that Wednesday?

A Noi

Q Okay. Do you knéw-if
she called your house ahy over that
weekend? |

A She called my son
Saturday. .She called my house that

Saturday.

Q Did you get to talk to
her?

A No, I did not.

—
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583
"Albright - - ‘Direct

Q Do you know how long
they talked?

A ~ No, I do not.

Q | And how old was your
son?

A He was thirteen at the
time.

Q - And other than -- well,

you didn't get that call, so since
that Wednesday that, before Edwina
left to come to Charleston, have you

gotten any other phone calls from

her?
A No.
Q Have you gotten any mail

from her?

A No.

Q Have you seen her?

A No. |

Q Well, based on what you

know of Edwina and her relationship
with her family, is it unusual that
she wouldn't comé back to them?

A Very unusual.

Q. Had you ever known

627
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584

Albright - - Direct

Edwina to let people she didn't know
very well babysit ?

A No. She would not let
anybody babysit she didn't know very
well.

Q. '~ Based on what you saw
and howAEdwina treated 0. J. and
-, is it characteristic of her
to have abandoned him?

A No.

MS.'WILSON: That's al1l 1

have, your Honor.
THE COURT: Mr. Davis.
MR. DAVIS: Your Honor,
beg the Court's indulgence just
one moment.

THE COURT: Yes, sir.

"CROSS-EXAMINATION BY MR.

DAVIS:. .
Q. Miss Albright, just a
few questions. You were very close

(
N

3

]

H i !
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585 029

~Albright --  Cross by Mr. Davis

with Edwina Simms. Right?
| A Yes.
Q

I think you said you

went over there every night?

A
Q
A
Q

Yes.
To her apartment?
Yes.

Were you aware that she

was up-dating her resume’ , 100k1hg

for another job?

A
Q

.No, I wasn't.

Now, you also talked

about that Edwina had indicated to

you that she
about coming
A
Q

said she was

had an uneasy feeling
down to Charleston?
Yes.

That she, I think you

afraid something bad was

going to happen?

A
Q

Yes.

You knew she 1liked to

have tarot cards read?.

A
Q

No.

You knew that she 1liked

to have psychic readings?
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Albright - - Cross by Mr. Davispm
1 A No.
2 Q And how long was it that
3 you had worked with her and known
4 her? ’
5 A I didn't work with her.
6 I knew her a year, since she'd l1lived
7 there.
8 Q "And so that would have
9 'been from 2002, spring of 2000 -- I'm
10 sorry. Spring of 20007
11 A Yes.
12 MR. DAVIS: And just one
13 moment. Miss Albright, no other
14 questions. ‘Thank you.
15 THE COURT: Mr. Smiley,
16 any questions for the witneés?
17 |
18
19
20
21
22 , CROSS-EXAMINATION BY 'MR.
23 'SMILEY:
24 Q So you were pretty good
25 friends of Miss Simms?.

| i
t
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Albright -- Cross by Mr. Smiley

A Yes.
Q: ‘She ever mention to
her -- to you that she”d.eVer met a

gentleman by the name of Ivory

Croker?

A No. |
Q@  And you went to her
apartment on a regular basis. Right?
A ‘ Yésﬁ
- Q "~ You never -saw-any

pictures of my client, Mr. Croker, in
'that apartment?
A No.
| MR. SMILEY: No further
questions. :
THE COURT: Any redirect?
MS. HILSdN: No, ma'am.
THE COURT: Any objebtion
to the witness being'eicused?
From the State?
MS. WILSON: No, ma'am.
THE COURT: Defense?
HR. DAVIS: No, your
Honorl

MR. SMILEY: No, your
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Honor.

THE COURT: Thank you,

ma'am. You're excused.

Mr. Foreman, ladies and

gentlemen, we're going_tb take

‘advadtage of this break in

testimony to take our éVening
recess. As .you ieave the
courtroom please leave your pads
on the edge of the banister. We
will secure -- put your béns in .

thé spine so that you'll have

‘pens tomorrow. We will secure

theh during the evenihg recess.

.During this break please
have no discussion about the'case
among yourselves or with anyone ’
else. 'P]eaée do not read any’
media reports about the case or
do any*indebendent reseaféh on
the internet.

In the morning please

- come directly to your jury'room.

We will begin, resume testimony

at 9:30. And the reason we start
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at 9:30 is because I'm the chief
judge of the General Sessions
Court and I hear other matters
between the hours of nine and
9:30, so that is why we don't
start until 9:30, so that I can

dispose of other business before

we get started, because as I'm

sure you .all are aware, once we
get.startedlwith this there's no
tfme to work in any other
matters, so I appreciafe you
indulging us as we dispose of
those other cases.

Can't think of any other
instruction I need to give you
except to have a good evening and
we'll see you in the morning at
9:30.

(The jury leaves the
courtroom at 5:35 p. m.)

THE COURT: Is there

"anything before we break for the

evening?

MS. WILSON: No, ma'anm.

633



634

=N

O © 0O N o O 2 OO DN

N [\V] N N N N - - - - - = - - - -
O D W N =, O O 0ON OO O hAWwWwWN -

590

MR. DAVIS: Your Honor, I
don't believe it would apply to
any of those witnesses, but we've

not received records of any

. witnesses at this point from the

State of - -
MS. WILSON: It did not

apply to them. I have had them
here. We're making copies. I
will -- they can pick it up at

our office right now if they want
them for tomorrow.

THE COURT: Okay .

MS. WILSON: I'1T1 have
them now.

THE COURT: A11 right.

MR. DAVIS: Thank you.

MR. SMILEY: And, your
Honor, I haven't forgotten about
my obligation to be more specific
about my alibi. I just héve not
had time.

THE COURT: I understand.
We're all tired.

MS. WILSON: I'11 be

! I
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interested to see that.

THE COURT: And also just
for purposes of the record, there
was an objection that I had made
a note to myself. I just didn"'t
want to stop the testimony.

There was an objection made by.
Mr. Davis to Miss Thomas's
téstimony regarding her
responding that she was afraid
that Mr. Coulter's parents would
take her child because she had
taken another child and raised
it. |

It turns out that the
answer that was elicited was not
the basis of the objection, SO my
original ruling regarding the
objection would stand to the
extent I dealt with it on a
hearsay objection but it really
goeés to her state of mind.

A1l right. Is there
anything else we need to take.

care of before we break? State?

635
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What time did you tell us to be

back?

THE COURT: 9:30. I

actually have two pleas scheduled

in the morning and a motion for

.,reconsideration,vbut I'm going

to

see if Judge Young can.hear those

pleas for me so that we can on

time.

MS. WILSON: ‘Just so you

know, I think we've called off
you know, we've lost some time
this morning and all that. I
sti11 have no idea when we'1ll
finish but we aren't suffering
yet because of scheduling

matters.

THE COURT: We have a term

of General Sessions next week so

if it, you know -- I'm.not going

to try to kill us this week.
doesn't do anybody any good.

you're tired nobody works

It
If

optimally, so we'll just have to

. o
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take it as it comes and figure it
out just day-by-day.

MR. SMILEY: Justice is
never swift.

THE COURT: That's
correct. In any court that I'm
aware of.

MR. DAVIS: Thank you,

‘your Honor. . We'll see you

tomorrow.

THE COURT: Thank you.

.See you all tomorrow. Have a

good night. We'll stand 1in

recess.

(Whereupon, the matter

was adjourned.)
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(Whereupon, the Judge
enters the courtroom at
9:35 a. m.)

THE COURT: We have a note
from juror two oh eight,
Mrf Lipke.

"Your Honor, 1 regfet to
inform you of én error I've made.
Lori Proctor, an attorney with
the Pub]ic Defender's office is a
neighbor of mine. Her name must
have been read aloud on Monday by
the Public Defender. I am at a
loss as to why I did not
récognize it then. I realized my
error on Tuesday when I noticed
her in the audience. My

relationship to her is one of a

.neighbor whom I've seen

occasionally. My family and I

known her simply as Lori. I have

not spoken to her regarding any

issues related to this trial
before or since it began. I have

no contact with Miss Proctor. I
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have had nb contact with Miss
Proctor since the start of the
trial. I still feel that I can

continue to be an impartial
member of this jury‘and help it
render a fair verdict when asked.
My relationship to Miss Proctor
is -- in my mind does not
qompromise my ability to remain a
fair and impartial member of this

jury. I regret any inconvenience

"that may arise as a result of my

error. With sincerest apologies,

~James Lipke, juror number two oh

eight."

This will be marked as a
Court's exhibit and marked into
evidence, one A and one B, the
enQe]ope which‘reads:, "Judge
Jefferson; please read ASAP."

It was given to me this
morning by the bailiff.

(Whereupon, the note

previously referred to is

received and marked as Court's
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Ethbit.Nof 1-A and the envelope
is marked as Court's Exhibit No.
1-B for purposes of the record.)

THE COURT: Is there any
exception -- well, aétua11y I
guesé the way wé shou1d handle it
is I should call Hr. Lipke out, .
ask him in fact is this his note,
ask him as a result of this
relationship does he feel. can
remain fair and impartial and the
usuai questions and then - -

MS. SHEALY: Your Hondr,
is one of your usual questions td
ask him if he discussed this with
anybody else on the jurY? And if
not I'd ask that you do that.

THE COURT:  1Is there any
exception to that question?

MS. WILSON: .No, ma'am.

THE COURT: P1e?ée get

number two oh eight, Mr. Lipke.

If you all could stand this way

for me.

(Whereupon, Mr. Lipke,

645
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juror number 208, enters the
courtroom at 9:42 a. m. )

THE COURT: Doctor Lipke,

how are you? You can stand right

here for me. Did this you write
this note for me this morning?

MR. LIPKE: Last night.

THE COURT: But you had it

delivered to me this morning by

the ‘bailiff?

MR. LIPKE: Yes, ma'am.
THE COURT: There are

. several questions I need to ask

you as a result of your
acquaintance or being a neighbor
of'Miss Proctor's. Do you feel
that in any way affécts your
ability to remain a fair and
impartial juror?:

MR. LIPKE: No, it does
not. | |

THE COURT: Do‘yoﬁ feel
that you can stiill remaih fair

and impartial and render a fair

4and impartial verdict in this
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Case, based solely on the
evidence as it w111 be presented
and on the l1aw as the Court will
charge?
MR. LIPKE: Yes, I do.
- THE COURT: Have you in

any wayﬁdiscussed this case with

‘Miss Proctor?

MR. LIPKE: No, I have
not.

THE COURT: And have you

"in any way discussed the contents

of your note with any of your
fellow jurors?

MR. LIPKE: No, ma'am. I
have not. |

THE COURT: Thank you,

Doctor. If you would step back
with Mr. Robinson. Just remain
.in the hallway. Don't go back 1in

the jury room yet.

| Mr. Robinson, if you
would just stand with him outside
the door. Okay.

(Whereupon, Mr. Lipke

647
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leaves the courtroom at 9:47
a. m.)

THE COURT: Does the State
have any exception to the juror
remaining?

MS. WILSON: No, ma'am.

THE COURT: Does the
defense have any exception to the
juror remaining?

MR. SMILEY: Certainly
not . '

MR. DAVIS: Your Honor has
noted we would make an exception
based on the fact that the names
were read but I don't know that
it was ever explicitly stated
that Miss Shealy and I were from
the Public Defender's Office,
with him knowing Miss Proctor who
does work for the Public
Defender's Office, his opinion of
that office and the clients that
we represent may be at issue and
we would just 1ike to voice our

objection.
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THE COURT: The objection
is noted for the record. It is
my recollection that during voir
dire {t was during the voir dire
process when I asked everyone tb
introduce themselves, ana we can
go back and check this in the
record, that it is my
recollection that you did state
you were hembers of the Public
Defender's Office‘and you did
read the namés of your office,
because I aTWays ask thaf.

| If I'm incorrect, I
stand corrected. Buf I really
don't know that that makes that
big a difference. I know that I
asked you to state the members of
yqdr office. But even
irregardiess of that, I've asked
Mr -- Doﬁtor Lipke, if he can.
remain fair and impartial and if
he in any way has discussed this
with the rest of the panel and if

~he has discussed it with Miss
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Proctor.

The Court has no
objective of.subjective basis to
remove the juror. He has
indicated that he can rehain fair
and {mpart1a1 and render a féir
aﬁd impartial verdict in this
case based solely on the evidence
and the law as the Cburt will
charge. He will remain.

I'1T1 note your exception
for the récord.

| MR:. DAVIS: Thank you very
much.

(Wheréuponf a recess was
called at 9:59 a. m.)

(The Judge enters the
courtroonm at'10:08 a. m.)

THE COURT: Please be
seated. Is the State ready to
proceed? |

MS. WILSON: Yes, your

"Honor .,

THE COURT: Mr. Davis?
MS.SHEALY: We're ready,
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your Honor.
MR. DAVIS: Yes, your
Honor.

THE COURT: Mr. Smiley,

‘ready to proceed?

MR. SMILEY: Yes.

MS. WILSON: Your Honor, I
would like to inform the Court
fof_the record that we have
entered into a plea agreement
with the defendant Ivory Croker.
And the defendantll think 1is
filling it out right now. Your
Honor, for the record -- Judge,
can we approach?

THE COURT: Yes.

(Whereupon, there was an
off-the-record bench conference.)

THE COURT: Madam
solicitor, you may broceed.

MS. WILSON: Your Honor, 1
Was going to give the Court for
the record -- this will be a
waiver of indictment. The number

would be 2004-GS-10-1883w, State

651



652

—

O W 0 ~N O O A~ WD

N N N N N DN @ @ ‘@A o Q@ 9 @ A a2
g H W N =2, O W o N OO O hA~ALWDN -

608

vérsus Ivory Coker a/k/a Ivory
Croker.

THE COURT: Would you read
that number for me again? I
apologize.

MS. WILSON: 2004-GS-10-18
83W. And I will hand up to the
Court the sentencing sheet which

has been signed by the defendant

and me. There are

récommendatipns in this plea
agregméht and I just checked that
bff..‘ThatAwasn't checked.
Negotiation, your Honor . And I
checked that off just now.

THE COURT: Would you come
forward and stand right here.

| HE.”Smi1ey. Is it

cofrect fhat you represent Ivory
Croker?

 MR. SMILEY: Croker. Yes,
ma'am. 4
| THE COURT: Have you

explained to Mr. Croker the

charges contained in the

N

[——
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indibtment, the possible
punishment, and his
Constitutional rights?

MR. SMILEY: I have, your
Honor.

‘THE COURT: Do‘y0u believe

he understands the charge, the

. punishment, and his rights?

MR. SMILEY: Perfectly.
THE COURT: And have you

.explained to him his right to

have this indictment presented to

the grand jury of Charleston
County? ‘

MR. SMILEY: I have, your
Honor.

THE COURT: And does he
wish to waive that right?

MR. SMILEY: He does.

THE COURT: Your client is
indicted by .indictment .
2004-GS-10-1883W with the charge
of misprision of a felony. Is
that correct?

MR. SMILEY: That's

653
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corfect, your Honor.

THE COURT: And how does
your client plead?

"MR. SMILEY: Guilty.

THE COURT; - Do you agree

~with thaf decision?

MR. SMILEY: I do, your

Honor.

THE COURT: To your
knowledge has your client ever
had to be'eva1uéted to determine
his competency?

| MR. SMILEY: He has not.

THE COURT: Sir, I need
you to raise your right hand for
me to be sworn.

(Whereupon, Ivory Croker

~is sworn.)

THE COURT: If you could
speak up a little bit more for me
SO0 that‘the court reporter can
take down everything we say.
Okay?

THE DEFENDANT: Yes,

ma'am.
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~THE COURT: Mr. Smiley,
why don't you pull that mike a
1ittle closer to him.

MR. SMILEY: I've got it
about as close as I can.

THE COURT: Okay. Yeah.
They are a .little restricted. 1
apologize.

Sir, state your full

name for the record.

THE DEFENDANT: Ivory
Croker.

THE COURT: And, sir, how

old are you?

THE DEFENDANT: - Thirty-nin

THE COURT: How far have
you gone in school?

THE DEFENDANT: I
graduated high school and
college.

THE COURT: High school
and college?

THE DEFENDANT: Two years

technical school. Yes, ma'am.

655
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THE COURT: What type work
do you do for a 1living?

THE DEFENDANT: I'm a
cook.

THE COURT: And where are
you employed?

THE DEFENDANT: In Mount
Pleasant, Waters Edge.

THE COURT: How long have

you been there?

THE DEFENDANT: Three

- years.

THE COURT: Are you
married?

THE DEFENDANT: Yes,
ma'am. |

. THE COURT: How long have

you been married?

THE DEFENDANT: Thirteen
years;

THE COURT: Do you have
any children?

THE DEFENDANT: Yes,
ma'am.

THE COURT: How many and

[
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their ages:

THE DEFENDANT: Three.
Sixtéen -- sixteen, thirteen, and
twelve.

THE COURT: And do your
children live with you?

THE DEFENDANT: Yes,
na'am.

THE COURT: Sir, are you
currently on probation or parole?

THE DEFENDANT: Probation,
ma'anm. A

THE COURT: And, sir, do

you understand that as a result

~of this plea your probation could

be revoked?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Sir, have you
ever been treated for the abuse
of alcohol, drugé, or mental
illness?

THE DEFENDANT: I went to
drug treatment.

THE COURT: When was that?

657
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THE DEFENDANT: Last year.

THE COURT: And did you
complete that program?
THE DEFENDANT: Successful
ly, ma'am.
| THE COURT: - Where'd you
go? Charleston Center? Phoenix?

THE DEFENDANT: Phoenix.

THE COURT: Are you in any

after care?
THE DEFENDANT: No, ma'an.
THE COURT: Have you had
any drugs, alcohol, or medication
in the last seventy-two hours?
THE DEFENDANT: No, ma'anm.
THE COURT: Are you aware

of any physical, emotional, or

nervous problem that would keep

you from understanding where you
are or what you're doing?
THE DEFENDANT: No, ma'am.
THE COURT: Has your
lawyer explained to you your
right to have this indictment

presénted to the grand jury of

.
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Charleston County?

THE DEFENDANT: Yes,
ma'am. He --

THE COURT: I'm sorry.

THE DEFENDANT: I said
yes, mé?am, he explained
everything.

THE COURT: And do you
wish to waive that right?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Sir, you are
charged with misprision of a
fe]bny.' Is that correct?

THE DEFENDANT: Yes,
ma'am.

THE COURT: And, sir, how

"do you plead?

THE DEFENDANT: Guilty.
THE COURT: Sir, do you

~understand that that charge

carries a maximum penalty of ten
years and]br a fine in the
discretion of the Court?

THE DEFENDANT: Yes,

659
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ma'am.

THE COURT: And 1is it
correct, Miss Wilson, that the
recommendation is for probation?

MS. WILSON: Your Honor,
there are sevéra] things'that I
need to put on the record
regarding our negotiations.

THE COURT: If you would
proceed.

MS. WILSON: Okay. Thank
you, your Honor. |

THE COURT: You're
welcome.

MS. WILSON: First of all,
your Honor, regarding the charges
for'which we are at trial, the
defendant has agreed to a
mistrial in that case upon the
taking of his plea. After
coﬁp]eting his truthful

cooperation, which would include

‘testimony with.the State, the

State has agreed to dismiss all

" pending charges against
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Mr. Croker. We have agreed to a
negotiated sentence of probation,

concurrent with the probation

which he 1is current]y on.

We also have agreed that
the sentence in this case will be
deferred upon and he'l1l1l be
sentenced upon completion of his
truthful cooperation. We've
agréed to recommend to the Court

a PR bond on the charges which

will remain pending until his

cooperation is complete. We also
have assured the defendant that
we have -  spoken with the federal

authorities and that they do not

"intend and will not seek any

charges against or any
prosecution against Mr. Croker
for any events regarding the

kidnapping and murder of Edwina

Simms or any prosecution

regarding any items that were
recovered in a search of

Mr. Croker's residence.
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THE COURT: Okay. And it
is my understanding that the --
that l1law enforcement as well as
the victim's family are in
agreement with this negotfated
plea?

MS. WILSON: Yes, ma'am,
your Honor. The victim's family
as you have seen has been very

involved and actually got this

investigation started. They have

worked very closely with our

office. 1 have traveled to

"Virginia, they have traveled here

to be here this week and have
been Vehy supportive of our
efforts. We have met with them
extensively and even before the
trial started and discussed this
possibility with them. We
discussed ft again yesterday and

talked with them again this

‘morning. They are one hundred
per cent behind this negotiation.

And as well we have discussed

—
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this with the F. B. I. Cindy
McCants, who is heavily involved
in this case as well as Detective
Kramitz; who's with the North
Char]eston Police Department, and

I also discuséed it with

Detective Holly Connolly who was

initially involved in this case,
and tﬁey are all very supportive
of this agreement.

THE COURT: Okay. And
this is a negotiated plea.
Correct?

MS. WILSON: That's

"correct, your Honor.

THE COURT: Sir, is it --
is there anything more to the
negotiatidns_oﬁher than what has
just been published for the
record?

THE DEFENDANT: No.

. THE COURT: Sir, I will

advise you that if the Court

cannot accept the negotiated plea

I will allow you to withdraw your
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plea. Do you understand?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Sir, when you
plead guilty you give up certain
important Constitutional rights.
I want you to listen very
carefully to those rights.

You have the right to a
jury trial. During a jury trial
the State would have the burden .
of proving beyond a reasonable

doubt each and every element of

"the offenses that you have been

charged with. You would have the
right to confront and
cross-examine their witnesses and
call witnesses in your own
defense. You would also have the
right to present any defenses
that you may have. If you've
made any confessions or other
incriminating statements you
would have the right to challenge

those statements. You would also
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have the right to remain silent

~and if you exercised that right

the Court.Wou1d instruct the -jury
your silence could not be used
against you.

Sir, do you understand
all of these rights as I've
explained them to you?

THE DEFENDANT: Yes,
ma'am.

THE COURT: And do you
understand that you're giving up
each and every one of those
rights?

THE DEFENDANT: Yes,
ma'am. |

THE COURT: And, Mr.
Croker, it's correct, you've
already participated. in many of
those rights that I've explained
to you. Is that correct?

THE DEFENDANT: HMa'am?

THE COURT: Do you

understand that you have

participated in many of those
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rights that I've already

explained to you? In other words

we have already selected a jury.

We've sworn and empang1ed a jury.
And your lawyéf has already
engaged in the confrontation
process. In other words, being
able toﬂcross-examine the State's
witnéséé$ -; |

THE DEFENDANT: Yes,
ma'am,

THE COURT: -- in
presenting defenses on your
behalf. Is that correct?

THE DEFENDANT: Yes,
ma'am. |

THE COURT: Sir, do you
understand that you're waiving
that? |

THE DEFENDANT: Yes,
ma'am. |

THE CdURT: And do you
understand thét if you were to
desire a trial, that the Court.

stands ready to continue with

—
~— - LS
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this trial and to provide that
right to you?

THE DEFENDANT: Yes,
ma'am. o

THE COURT: And knowing
all that, do you s£111 wish to go
forward with this plea?

THE DEFENDANT: Yes,

ma'am.

THE COURT: Sir, have you
been satisfied with your lawyer's
services?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Has he
answered all of your questions?

THE DEFENDANT: Yes,
ma'am.

THE COURT: ‘Has he done
everything-you've asked or |
expected 1n_represeht1ng you?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Is there

anything more you'd have him do

667
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today that he's not already done
on your behalf?

THE DEFENDANT: No.

THE COURT: Have you

-‘understood your talks with him?

THE DEFENDANT: Ma'am?

THE COURT: Have you
understood your talks with him?

THE DEFENDANT: Yes,
ma'am.“

THE COURT: And have you
spoken with him for‘as long as

you have felt is necessary to

‘"represent you?

THE DEFENDANT: Yes,

ma'am.
THE COURT: Do you have
any complaints about his

services?

THE DEFENDANT: No, mafam.

THE COURT: Sir, has
anyone promised you anything or
held out any hope of reward to

cause you to plead guilty, other

than the negotiations?
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THE DEFENDANT: No, ma'am.

THE COURT: Has anyone
used threats, coercion, force,
pressure, or intimidation to
cause you to plead guilty?

THE DEFENDANT: No, ma'anm.

THE COURT: Have you had
enough time tb make up your mind
about pleading guilty?

THE DEFENDANT: Yes,
ma'am.

THE COURT: And are you
pleading guilty freely and
voluntarily and of your own will?

THE DEFENDANT: Yes,
ma'am. ,

THE COURT: Does
Mr. erker have any record?

MS. WILSON: Your Honor,
he does.

MR. SMILEY: We went over
that in pretrial, your Honor. He
is currently on probation for
possession with intent to

distribute cocaine. He received
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a fifteen-year sentence suspended
on fhe service of five years'
probation, concurrent with I
believe -- that's all he's on
probation for, your Honor. I
think that's truly the extent of
his convictions. He's had some
other arrests that were
dismissed.

MS. WILSON: He has -- he
just has a 1986 D. U. S. driving
under suspension second. And a
'98 drug charge which Mr. Smiley
juSt mentioned.

MR. SMILEY: 1It's
dismissed. And the one he's on
probation for;

THE COURT: Okay. Sir, do
yod égree or disagree that this
is your record? |

THE DEFENDANT: Yes,
ma'am.

THE COURT: Sir, have you
understood my questions?

THE DEFENDANT: Yes,

-

e
I !
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ma'am.
THE COURT: Do you need to

ask me about anything that we've

‘been over?

THE DEFENDANT: No, ma'am.

THE COURT: Have you been
absolutely truthful in each and
every answer that you'Ve given to
the Court? ’

THE DEFENDANT: Yes,
ma'am.

THE COURT: Sir, do you
understand that you have the
right to appeal this guilty plea
and sentence and any sentence of
the Court, but that you must do
so in writing within ten days of
each of those proceedings?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Do you
understand that if you cannot
afford an- attorney for that
process, that one will be

appointed to you at no cost?

671
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THE DEFENDANT: Yes,
ma'am. |

THE COURT: And actually I
wouid assume that you also need
to state the facts --

MS. WILSON: Yes, your
Honor.

THE COURT: -- so that I
can have him elocute to those.
You may proceed.

| MS. WILSON: Your Honor, I
know that the Court is intimately
aware of thé facts based 6n our
pretrial conferences and also the
opening statements and the
evidence you've heard. For the
record, however, I would tell the
Court- that if we had proceeded to
trial what we would have
presented was that the defendant
Croker was boyhood friends with
the defendant Coulter. They grew
up together from about the second
grade. - Even after Mr. Coulter

moved away they remained friends.

3
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As to the weekend 1in
question, we were able to obtain
phone records which showed the
contacf befween the two‘
defendants over that weekend.

As we mentioned, after

Miss Simms did not return home as

planned and her famf]y began
pushing for an investigation
regarding her being missing, law
enforcement began canvassing fhe
area and one of the locations
that they_canyassed was the
Suburban Lodge and that Was based

on the fact that the phone number

for the Suburban Lodge had shown

up on a caller I. D. in Virginia.
We since learned that Miss Simms .
used her calling card to call
home from the Suburban Lodge, so-
we kneW.that she had been to the
Suburban.

| Law enforcement took her
photog}aph around trying to find
if anybody had;seen her and did
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not have any luck. After this
case was broadcast to the media
they received a call from a James
Hackler who subsequently was
interviewed and he stated that he
had never seen Miss Simms but he
asked When she went missing. And

then he:exp1ained that a couple

of weeks before, which would have.

been the time frame that we're

talking to, on this Saturday

"night, the twenty-first, that he

saw two men putting what looked

1ike a large trash bag or bag of

-some type into the back of a

trﬁnk, that he felt 1ike it was a
body . It alarmed him. He felt -
like he knew who it was in the
bag. Not Miss Simms, but another
woman who often got herself into
trouble.

He became alarmed. He

called his wife across the street

‘who was working'at'the station so

that she would lock up. He

]
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called the security guard and let
them know that he thought they
were putting a body in the trunk.

As I mentioned 1in

‘opening,stafement he described

one of the men as l1ooking like a
character on the Martin Lawrence
show. The investigators were
familiar with that character and
he does bear a striking
resemblance to Ronald Coulter.

Based on that, the lineups were

_prepared. Mr. Hackler identified

Mr. Coulter from that lineup.
Again, once that was
done and the phone records
started coming in and
Mr. Croker's records 1ndicéted
that they had been in contact at
the time, he fTit the generaj
descriptioﬁ fhat:Mr. Hackler had-
given of theAshorter man who was
with the Martin Lawrence
character. Again his description

fit Mr. Croker.

675
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They prepared a
six-person photo l1ineup which the

Court has seen. And as the Court

‘noted, it was a very good lineup

in that the six people looked
very similar and had very similar
characteristics. Despite that,
Mr. Hackler picked Mr. Croker out
of the 1ineup as having been one
of the men'hé1ping tb put thié
bag that he believed was a body
1ntolthe trunk.

THE COURT: Sir, do you
agree or disagree with the facts?

HS? WILSON: I need to add
one more thing.

THE COURT: Oh, I
apologize.

MS. WILSON: After that,
your Honor, the deféndant gave a
statement to 1éw enforcement
which indicated that he wasn't
aware of any of those events that
I described.

THE COURT: Okay. Sir, do
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you agree or disagree with the
facts?
THE DEFENDANT: Yes,

‘ma'am.

THE COURT: Agree.or
disagree? | _

THE DEFENDANT: I agree.

THE COURT: Okay. I find
there's a substantial factual
basis for this plea. I also find
the defendant's decision to enter
this plea is'made freely, | |
voluntarily, knowingly, and
intelligently, that he has had
the advice and assistance of
COunéel with whom he has
indicated to'the Court he 1is
satisfied, and I will accept the.

plea. Sentencing will be

. deferred pursuant to the

negotiated plea.

MS. WILSON: Your Honor,
we need to obtain some testimony
from Mr. Croker.

THE COURT: Certainly.
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"You may proceed. Mr. Croker, 1I
would remind you that you're
still under oafh.
Madam so]icitdr, you may

proceed.

MS. WILSON: Mr. Croker,
did you know or do you know the
defendant Ronald Coulter?

THE DEFENDANT: Yes,
ma'am. |

MS. WILSON: How long haQe
you known him?

THE DEFENDANT: Since
about second grade.

MS. WILSON: Have you all
been friends all that time?

THE DEFENDANT: Yes,
ma'am. |

"MS. WILSON: On the
evening of April twenty-first,
2001 sometime after dark, were
you at fhe Suburban Lodge?

~ THE DEFENDANT:  Yes,

ma'am.

MS. WILSON: And did you

— O T3 I3 T3
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go there at the request of
Mr. Coulter?
THE DEFENDANT: Yes,

ma'am.

7

MS. wILSON: Did he tell
you he needed some help?

THE DEFENDANT: No. He
just called and told me to come

there.

o © o -~ (o] (6] ~ w N

-—

MS. WILSON: Okay. And
when you got there, did you help

'

. L )
-
-t

7 12 him with anything?
) 13 THE DEFENDANT: Yes,

14 “ma'am. .' , :
B 15 | MS. WILSON: And did you
- 16 in fact help him pick up a very
; 17 ' heavy bag and load it into the

18 trunk?

19 " THE DEFENDANT: Yes,
B 20 ma'am.

21 MS. WILSON: And when you
- 22 picked up that bag you knew that
B 23 you had feet in your hands?

24 THE DEFENDANT: Yes,

25 ma'am.
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MS. WILSON: And you knew
that it was a body?

THE DEFENDANT: I kind of
gathered that.

MS. WILSON: Okay. And
you gathered that based on what
you felt from picking up that
bag?

THE DEFENDANT:- Yes,
ma'am. '

MS. WILSON: Can you tell
the Court or for the record
indicate ébout how much you felt
1ike your end of the bag weighed?

THE DEFENDANT: At least,
I would have to‘éay it feit Tike
almost a hundred pounds.

- MS. WILSON: And when. you
rea1izéd that there was a body in
the bag, did you'have any sort of
reaction?

VTHE DEFENDANT: Yes,
ma'am. | |

'MS. WILSON: And what was
that? |
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THE DEFENDANT: I got very
nervous and upset. |

MS. WILSON: And did you
leave the premises after that?

THE DEFENDANT: Immediatel

MS. WILSON: And do you
know where Ron Coulter went with

the body?

THE DEFENDANT: No, ma'am.

THE COURT: Okay. Is
there anything further?

MS. WILSON: Beg the
Court's indulgence.

MR. SMILEY: What is the
procedure of execufing a PR bond
on the charges that will be
pending? I guess 1 W111 get a
form prepared for your Honor so
we can - -

THE COURT: I think you
can probably do it at the clerk's
office.

MS. WILSON: - I have just

one other question. You

681
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indicated that you picked up the
bag with Mr. Coulter. You also
helped him put that bag in the
trunk, did you not?

THE DEFENDANT: Yes,
ma'am.

MR. SMILEY: Your Honor, I
would ask you that now that my

client has entered his plea and

is no Tonger part of this trial,

that you direct the Sheriff's
Department to take him back to
jail as soon as possible so we
can process him out. ‘

MR. DURANT: May we
appfoach just one moment?

THE COURT: Certainly.

(Whereupon, there was an

off-the-record bench conference.)

THE COURT: We will stand
at ease. I want to give the jury
a break so that Mr; Davis and
Miss Shealy will have an
opportunity to talk with their

client. If you can bring in the

——y —
[ —
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jury for me.

THE BAILIFF: Yes, ma'am.

| (The jury enters the
courtroom at 10:28 a. m.)

THE COURT: Mr. Foreman,
Tadies and gentlemen, we have
some matters of law we needed to
deal with this morning. It has
taken us lTonger than we had
anticipated. Instead of having
you sitting in. the room -- 1
don't know‘about you 511, but I

don't have a fondness for closed

spaces. -- I am going to a11ow.yod

all, I'11 give you the option to
stay in the jury roonm 1f you
Tike. - Many people 1Tike to walk
around downtown, and I'11 also
give“you that option.

We're going to take
break for you until 11:30. We
are all going to be working so
that again, we will not be
wasting your time, for lack of a

way of putting 1it. I just don't

683



684

-—

640

think you ail should be sitting
while we're working on those
matters. I imagine you all have
some other things during this
break that you Wish to do.
P1eése, no discussion
about thié case among yourselves

or anyone else. Please do not

‘read any media reports, listen to

any media reports, or watch any
media reports about this case.
Thét is very important.

If it comes to your
attention that someone has,
p1eése report it to the Court
immediately and also it 1is even
more important that you have no
contact wiih anyone in or about
the courthouse. I hope you enjoy
your break and if you could
return to your jury room at 11:30
we will then proceed and resume
the trial of the case. Thank
you.

Everyone remain seated
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as the pane1_fs éxcused.

(The jury leaves the

courtroom at 10:32 a. m.)

MS. WILSON: Judge, I'd
ask that you -- I don't know what
your plans are, but I would ask
that you keep the courtroom open.
We have ébme work that we'll be
doing.

THE COURT: That's fine.

Not a problem we'll be at ease

until 11:30.

HR. DAVIS: Thank you,
your Honor.

THE COURT: You're
welcome.

"(Whereupon, a recess 1is
taken at 10:34 a. m.)
‘ (Whereupon, the Judge

enters the courtroom at
11:37 a. m.)

THE COURTf ~Yes, sir,
Mr. Davis. '

MR. DAVIS: I was going to

ask to approach, your Honor.
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THE COURT: Yes.

(Whereupon, there was an
off-the-rebord bench conference.)

THE COURT: Are we ready
to proceed? A

MR. DAVIS: One motion.
Yes, your Honor.

THE COURT: You may
proceed. |

MR. DAVIS: Your Honor, at
thié time  we're going to ask for
a mistrial since the jury has
been sworn in this case. We have
several reasons for that request.
Some of them I will 1ist
specifically and in detail 1in
open‘court. " There have been some
matters that go to privilege and
trial strategy that I will not
want to discussiin open cburt.

So if the Court would
lTike to 'hear several of them now
in open court, that's fine. On
the other hand, I can tell the

Court there are several that are

P
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not --

THE COURT: Okay. I

‘certainly would not want to

comprdmise your client's
strafegy; o ‘
o ER;.DAVIS: Your Honor,
obvibué1y>suchla request is at
your disdfétibnrto grant or nbt,
since a jury has been sworn.‘

It's the only appropriate remedy

'that_I see is a mistrial in the |

"case. We feel you have that

discretion to do that and in this

case nof only should you, we feel

.you must;

"First of 511 we will
indiéate'th;t the jury as
sé1ectedlfs basica11y‘a
compromfse jury, your Honor.
Thefe weré nine strikes of jurors
which would have been seated but

for co-deféndant Croker and his

attorney utilizing a peremptory

strike, nine of the_tweTve of

‘them would be different had we

687
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been the sole defendant in the
cohrtroom. There are jurors not
on this panel that our client
wished to be on the panel and
would have been. .A130'the State
would hévé'received only five
strikes as opposed to the teﬁ
théy é*erciséd, were able to
exeréiSe in the empaneling of the
jury.fx ,

Your Honor, as‘you'can

see, the layout of the courtroom

is now vastly'different than it

was wﬁen we began this trial.
We're missing a table, we're
missing a defendant, wé're
missing counsel. Ceftain]y when
fhe jury returns fhat is an
obvious fact. Theré's no remedy
for the, for the taint that that
w111’§ause to this jury.

As I argued in opening
stafement and as the Court
instructed them on the |

presumption of innocence as to
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every defendant at the bar, but

now things have drastically

changed. Visibly changed. For

them to see and then 1Tearn that a

co-defendant who was prepared and

ready and argued to go to trial
is no longer in the courtroom,
because of his entering a plea .
THE COURT: Well, I don't
know..
MR. DAVIS: That taints
our - - |

THE COURT: I don't know.

that they will know that, so I

guéss I'm --.

MR. DAVIS: They're going

to know he's not here any longer

and- you have ordered them to.
couch. the client, my client,
in -- with the presumption of
innocence, but first of all
they're going to see that the
co-defendant is not here and
they're going to wonder and

they're going to worry and
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they're going to concern
themselves. As we all know, this
is an emétiona] case anyway.
Their emotions are going to
wander as to why he's not here
and we feel the presumption

against'Mr. Coulter has been

-adversely affected and then

certainly, your Honor, at the
fime that Mr. Croker would plea,
they're going to havévthose same.
issues.

Additionally, your

anor, the -- Mr. Croker's

~attorney's demeanor in court,

certainly he took the trial.

strategy that his client was 1in

no way involved. He didn't have
a dog in this fight. Didn't know
Edwina Simms. He wasn't a party
of this. That. would also affect

the jury's .ability to maintain,
as they're required to, a
presumption of innocence with

respect to Mr. Coulter.

3
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That goes further as to

my credibility in front of the

jury. I stood up, I gave an

opening,argument,\opening
statement, based on our strategy
at the time. I made
representations to the jury.
Again the fact that they'11l come

out, there'll no longer be a

third table, a co-defendant, and

a counsel, is another irreparabile

taint upon my credibility for the’

further proceedings.

And also then

Mr. Croker's attorney's arguments

in front of the jury which are
now obviously not accurate will
affect my credibility in any
arguments, any questioning, any
address I have‘tovthe,jury beyond
this point. 'In fact, your Honor,
the argument would have been
different. My opening would have
been different were things

started in the manner that they

691
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are now. I cannot go back and
make,>renew, renew that argument.
Cross-examination, without
getting specific, of witnesses
that have already testified, have
a1ready been before the jury and
have been released by the Court,
weu1d have been different. We
cannot at this point prepare a
proper7cross-exam1nation for the
upcoming witnesses, including 1aw
enforcement. I can go into that
further at a lTater time as well.

Now, your Honor, with

hthe situation of the case, the

co-defendant's credibility is
essential to the determination of
this case. ‘And because of the
current posture of the case,
we've had a chance to talk to our
client and with the Court's
permission he's talked to his
father and we appreciate that,
but as he entered the courtroom

there are additional matters that

M
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he, he brought to my attention
when he walked in the court. He
needs to talk to me about some
more things about this case which
causes 1rrepérab1e harm.

We do not know at this
point the entirety of the plea
agreement between the State and
the co-defendant. Without that,
that could affect any aspect of
the --

THE COURT: Well, I don't
think that argument has any
merit.  The entirety df the plea
negotiation has been stated for
the record in your presence.
There's nothing more to 1t to my
kn9w1edge other than the
substance of the negbtiated plea.

MR. DAVIS: Well, your
Honor, he put the facts on the
record to support the entering of
the plea to misprision of a
felony, did not put facts on the

record, that he was not aware of
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what else he will provide the
State and what if anything 1is
being offered for that.

MS. WILSON: And under the
rules they won't be provided
that.

THE COURT: If it's not

~exculpatory you're not entitled

to it, are you? He doesn't have
to ta]k to you. |

MR. DAVIS: I understand,
your Honor. But I think we,
we're entitled to the terms of
any plea agreement.

MS. WILSON: And we stated
those for the record, your Honor.

MR. DAVIS: Finally --
that's, that's all I can étate on
the record, your Honpr, at this
time.

THE COURT: Okay.
Miss Wilson, would you like to
respond?

MS. WILSON: Your Honor,

in anticipation of this last

3 o T3 T /3
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night we did'as much research as
we could and were able not able
to find any cases in South
Carolina precisely on point.
There were some cases in South
Carolina where co-defendants had
disappeared at trial due to a
plea and I think as 16ng as the
Court gives an 1nstructioﬁ about

not about the plea but about the

fact that they aren't to consider

that the defendant's gone, all of

'that Tine of instructions.

But we do anticipate
that the co-defendant wilil
testify. There were at least
three cases that we found from
the federal courts. One is a
Third Cirduit.case,‘U. S. versus
Gambino, 926 F. 2nd 1355. I only
have oneHCOpy. I'11 be happy to
hand it up to the Court. Also 'U.
S. versus Pierro, 32 F. 3rd 611.
And finally United States versus

Méhaya, and I just have -- this

695
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may be some sort of sl1Tip opinion
from 1996 from the eleventh
circuit. But basically, your
Honor, in these cases what
happened was exactly what
happened here. The defendant was
proceeding to trial with |
co-defendants and in the midst of
trial, IAthink fn one of these
cases they had been in trial
eighteen days and on the.
eighteenth day one of the
cojdéfendants,negotiated a plea
with the government. He pled
guilty and turned around and
testified thereafter.

The Courts in these
case, granted they were federa]
céses, went through the analysis
of what courts are to look at
when determining whether or not a
mistrial should be granted and
they also outline the type of
review appellate coufts do, and

again that is federal court. But
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I think it's clear that in any

-court that a mistrial is very

strong medicine and that 1it's,
it's not necessary to this case 1
don't think and it is in any case

a disruption to the efficiency of

" the Court and to the docket

situation that we have in fhis
county as far as the back log
that we do have.

One of these cases,
Pierro, notes that a mistrial is
not required. I think it does
depend on the circumstances of
each case, but the defense has
certainly not made out any valid
grounds for a mistrial in this
situation.

We -- Mr. Smiley did
give an. opening statement. He
was véry'carer1 in his opening
statement. We had hoped to work
out a plea before opening
statements. We weren't able to

do that. I think Mr. Smiley
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obviously had that in mind when
he gave his opening statement
because it was fairly generic and
I.don't believe that it was
inapposite of what our plea
agreement was and the testimony
that his client will give. .I
think thét it, it really fits
with the testimony that we
antfcipate the client giving.

| It's the State's
position that if the Court giVes
the proper instruction regarding
the lack of the co-defendant's
presence, there would be no need
for a mistrial.  These cases that
I've cited cite other cases where
this sifuation has arisen. This
is an emotional case in some
regards but murder cases
unfortunately are tried every
day. The testimony here so far
has had nothing to do with IVpry
Croker. Has had very little to
do with anything that happened

I S
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here in Charleston. The --
ninety-nine per cent of the
testimony I'd say at this point
has to do with the background and
history of the victim in this
case.

-1 don't think that there
is any showing of prejudice at
this point. I don't believe that

just because this is something

-that is a surprise or is

unexpected to Mr. Davis and
Miss Shealy, that those are

grounds for a mistrial. I just

"don't, I don't think that that's

the standard. .
Obviously the State s
surprised as well and I think -
that based on the -- where we are
in this case, how much evidence

has come out, the rather benign

- nature of the opening statements,

which as the Court instructs
aren't evidence anyway, I don't

think there's any danger of any
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undue prejudice to the defendant.
And I'11 hand these

cases up if you'd like.

THE COURT: I would like
to see those.

MR. DAVIS: Your Honor,
would you care to hear a
response?

THE COURT: Very briefly.

MR. DAVIS: "'Your Honor,
the concern is the effect on the
jury and on the defense's ability
to be prepared and to present an
effective defense. The State has
had the benefit of prebaring this
aé'they presented cases from last
night. We have not. They
cannot, they cannot claim
shrprise on something they've
been a party to. As they
indicated, the opening argument,
the fact of co-defendant's
counsel was intended not to cross
a line that they were aware of.

We, we are prejudiced

1

i
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and I'11 need to address certain
things out --
THE COURT: And certainly

I'11 allow you to do that, but I

think that for the Court to
accept or to believe that the
possibiTity or. that it was 1in the
realm of possibility that |
Mr. CouTter'S co-défendant would
testify against him I just think
would not be credible. I think
that whenever you have
co-defendants tried together as
an astute l1itigator and advocate,
there's always that possibi]ity,
and I think to séy never, that
that is never a possibility is
unrea]iétic.

I just think that when

"you have two co-defendants tried

together there's always that
possibility, as well as that
possibility having been there for
Mr. Smiley's client, that

Mr. Coulter may well have decided
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to testify against him based on

what the facts and circumstances
of this case -- a1thodgh we have
a very small picture right now as

to whaf the facts and

circumstances are because we

really have not gotten into the
merits, the true merits of tﬁe
case at this point. We really,
based on the witnesses that we've
heard thus far only heard the
background information regarding
Miss Simms and her preparation to
travel to South Carolina, and
much of the testimony really goes
to I would assume the State
trying to show that she just

didn't simply disappear or walk

.away .

So at this point that 1is

all the testimony that we've

‘heard. We really have not really

gotten into what I would call the
meat of the case. I certainly

will give you the opportunity to
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speak with me and the court
Eeporter, if thére's no exception
from the State regarding those
matters regarding tria] strategy
that you do not want to pub1ish
for the record, but I don't know
that I've ever followed that
policy, that procedure. I guess
this is novel in a way. But I
would imagine that you wouldn't
want to disclose your trial
strategy for the record. I don't
know that it's not sufficient
that you just indicated that you
feel prejudiced because it alters

your trial strategy. The trial

~strategy alters all during a

trial because you reailly don't
know what a witness is going to
say. I don't care - -

MR. DAVIS: Your Honor,

THE COURT: -- how many
interviews you've taken, it is

rare that a witness ever says

703
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. precisely what they have

previously indicated they're
going to say.'

And I guess the‘issue
that I have been rolling around
in my head, much of this argument
is would there really have been
any difference if we had gone
through an entire trial and
Mr. Croker decided to get on the
stand and testify differently
than'you'a11 expected? I, I, you
know, these are just thelups and
downs that you haQe on a trial
and I don't know that these are
things that-are not anticipated
or that you would not have
contemplated. That aiways had to
be a possibility I would imagine
because nothing in 1ife is
certain.

MR. DAVIS: I would 1ike
to make some more remarks to the

Court.

'THE COURT: Certainly.

—

| S
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Certainly.

MR. DAVIS: When it
becomes, when the time is
appropriate.

THE COURT? Does the State
take any exception to that
request?

MR. DURANT: Your Honor, I

believe we'd have to leave it to

your discretion. I would say for

the record that the only time
I've allowed that to happen it
did‘notkbode well for me and for
that reason we are a bit hesitant
to go on the record and say we
agree to it.

THE COURT: My only
cohcern about that is how then
does the State have a meaningful
opportunity to respond to your

request, which I think they're

~certainly entitled to. That just

concerns me.
MR. DURANT: It concerns

us as well, your Honor.
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THE COURT: Because then I
have to consider it on a
one-sided argument and I don't
know that that is fair or
appropriate.

MS. SHEALY: May I respond
to that, your Honor?

THE COURT: Yes, ma'am.

MS. SHEALY: It would
certainly be our position that
the solicitors have articulated

their position regarding our

-mistrial request. This is one

time they don't get to weight 1in
on something. When it 1involves
trial strategy of the defense,
they are not to be a party of it.
THE COURT: Well, I guess

my concern is why do you need to

tell me anything more than it --

MS. SHEALY: Because it --

THE COURT: -- this
affects yours trial strategy?

MS. SHEALY: Because I

think you need to dnderstand why

[ommamn —
——J [

| | :
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and‘we cannot articulate that in
an open courtroom. We need to
explain to you how this changes
our strategy in our case and what
is now upon us to do to
appropriate1y and effectively

represent our client, and we

‘cannot do that unless we explain

it to you.

| It would not suffice
just to say oh, we've got new
strategy. Thatrminimizes greatly

the effect that this has had on

our case. And I don't know how

anyone would ever be able to
review our‘request for a mistrial
unless they had articulated for
the record a1f the various
reasons that we be]ieve that our
trial strategy now has been
affected. , .

THE COURT: I'm going to
take the matter under advisement
and think aboﬁt it a 1little bit

as we move forward in the case.
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My jury has been waiting
since 9:30. It is now ten after
twelve. I think I've been very
liberal in the time that I've
granted and in the time that I've
had them waiting;

"I don't think taking the
next wftneés in any way -- who's
the State's next witness?

MS. WILSON: Your Honor, I
have a records custodian
regarding Miss Simm's bank
records. I also have the
victim's grandmother who must
testify today. And then after
that we are putting up other
members of the victim's family
and also the defendant's father
and sister, if she is still
present. It was my understanding
that defendant's sister had Teft.
Wekhave her under subpoena and
she is not present. 4We'd ask
that the deputies be asked to --

MS. SHEALY: I guess

I

{ {
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retrieve her from the hospita].
She l1left by E. M. S.

| 'And, your Honor, I don't
believe that we can go forward at
all in front of the jury until

we've have an opportunity, we've,

as you allowed us, an opportunity

td talk to our client. That was
regarding a different issue. We
have not had an opportunity at
all to discuss with our client
the way in which this would
change our going forward if we
are forced to go forward.

So we really need some

time with our client to readjust

‘how we intend to proceed with-

this tr1a15
| THE COURT: We're talking
about a records custodian. I
don't see at all how your
questioning would be different.
MS. SHEALY: Well, it may
be, your Honor. It may be.

THE COURT: Well, I'11

709
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give you a few minutes to discuss
that, but we're going to do the
recofds custddian before we break
for lunch, and then we're going

to break for lunch and I'm going

to give you an extended time to

discuss matters with your client.

MS. SHEALY: Okay.

THE COURT: At which, and
after lunch I'm going to rule on
the motion for a mistrial. I
suspect, however, that we will be
going forward. And ‘I'm going to
contemplate whether I'm going to
have that conversétion with you

outside of the presence of the

.State. I need some time to think

about that.
MR. DAVIS: Your Honor,

~the last thing, your Honor, I

must therefore say is it's not
simply being overwhelmed by some
change. I can tell you --

THE COURT:- Well, I assume

you have very specific reasons

T




-—

NMNNNI\J—x—x_x_x_x:x_x_;_;_x
G s WON R, O © N OOl N -

O ©OW 0o N o 0o ~ 00BN

667

for -- and I didn't mean to in
any4way minimize -- when you say
trié] sfrategy I think that ih
and of itself speaks for itself.
I don't know that, that -- trial
strategy is a very encompassihg
word and I don't see that as a
minimal word when you're talking
about trying a case. That is
your overall picture or |

perception of how you're going to

proceed and I, I don't think

saying trial strategy minimizes
that in any way.

MR. DAVIS: Thank you,
your Honor. I simply cannot

imagine being, through no fault

.of my own, more unprepared,

more -- perhaps not this next
witness.,,  but the next witnesses
that will follow.

THE COURT: Pardon me?

'Say that one more time. Not the

next witness, but --

MR. DAVIS: Any witnesses

711
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they may call. Certainly é
records custodian --

THE COURT: Well, we're
not going to have time to do any
other witnesses other than the
records custodian. What I would

like to do is my jury has been

sitting since 9#30. I gave thenm
"an hour break. They have now
been sitting since 11:30. It is
12:10.

I think that it is an
efficient use of'our time to go
ahead and do the trial
custodian -- the records
custodian and then break for
Tunch, and then that way we have
more flexibility to determine how
we will be proceeding. But I'm
not inclined to have them waitfng
in the jury room any longer.

Now, what -- however.

Would yéu all prefer,

and there's been some indication

that the Court should give some

]

I

]
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form of curative instruction
regarding Mr. Croker's absénce,
whether it would be appropriate
to do that now or to wait until
after we hear the records
custodian. You all have
additional time to disduss what
you need to afscuss and the Court
rules to give that dinstruction.
I'T1 leave it up to you.

I will also leave -- I
also would like somé input from
you\a11‘regarding the wording of
that instruction. |

MR. DAVIS: You know,
respectfu11y; we can't imagine
how a'curatﬁve 1nstfuction can
cure the sitﬁation. Again we
don't.fee1 that we.can go forward
and wé will certainly during the
break attempt to, in light of.
the -- but again, in that
position we_can't imagine
language we‘can come up with. We

do not believe any language would

713
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be effective in curing the
situation.

MS. WILSON: Judge, I'm
not posifive. buf I think one'of

the cases that I handed up had an

"excerpt from an instruction and I

"believe the South Carolina cases

that deal with where a
co-defendant disappeared from the
courtroom and the Court
1nstfucted’the jury, I believe
that those cases.wou{d‘héve |
excerpts from the instructions.
| Again at this point we

don't‘haVe the co-defendant's
testimony and whorknows what will
happen between now and the time
he's supposed to-testify, so that
doesn't need to be addressed at
all - - |

THE COURT: Exactly.

MS. WILSON: - - right'now.
It's just his absence from thé
courtroom.

THE COURT: Exactly.

! | i ! ]

]
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MS. SHEALY: Your Honor,
may I steb out for just a second?
THE COURT: Sure. We'll
be at ease fbr;é few moments.
(Whereupon, a recess 1is
taken at 12:25 p. m.)
(The Judge enters the
courtroom at 12:580 p. m.)
. THE COURT: Counsel,
approach, please.
(Whereupbn, there was an
of f-the-record bench conference.)

THE COURT: For the

record, we've all agreed everyone

will leave the courtroom. I will

dismiss the jury for lunch. That
is correct?

MR. DURANT: Yes, your

‘Honor.

MR. DAVIS: Yes, your

Honor.

MR. DURANT: Three

o'clock, your Honor?

THE COURT: Three o'clock.

Please bring in the

715
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jury. ‘

(The jury entérs the
courtrdom at 1:04 p. m.)
| THE COURT: Mr. Foreman,
ladies and gent]emenQ I have good
news and Qodd news I guess. I'm
going to excuse you for your
lJuncheon break. We will be down
until three o'clock. We reailly
have been working very diligently
on some matters of law.

Often timés I wish that
you could hear what we're doing.

Unfortunately if you hear what

_We‘re doidg you could no 1ongér

be impartial and you could no
longer be judges of the facts as
you'fe supposed to be, because
you would éertainTy be influenced
by the, by hearing what the Court
is doing and what the lawyers are
advocating.

We're going to take an
extended break for lunch today

unti] three o'clock. At that

7
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time I am hopeful that we will
be -- we will have concluded all
of those matters.

Please rest assured that
we do not take your time for
granted. I've just, I encourage
you, if you have an opportunity
after ydur jury service 1is
completed, to come back some days
and watch what we do while you'ré
absent.from the courtroom,
a1though I know many people don't
have that - Tuxury. But I just
want you to know and I emphasize
that we don't.take YOur time for
granted.' We, we va]ué it.

And so I hope you enjoy
your 1unch7 It's raining
outside. I hope you-have some
umbrellas, but if you could

return to your jupy room at

three. Please abide by my

instructions regarding discussion
of the case and interaction with

those about the courthouée. I



718

-—

O © o N o o A~ W N

N N N N N N A& a A A a2 a2 a2 a3 a0 -
N W N = O O 0N OO O RAE W DN =

674

would hate for an innocent
conversation to be misconstrued.
I hope you enjoy your lunch and
we'll see you at three. You're
excused. |
(Whereupon, a luncheon

recess is taken at 1:12 p. m.)

AFTERNOON SESSION

(Whereupon, the Judge

enters the courtroom at

3:35 p. m.)

THE COURT: Are we ready
to proceed?

MS. WILSON: Yes, ma'am.

THE COURT: Are we ready
to proceed?

MS. WILSON: The State is
ready, your Honor.

THE COURT: Is the defense

ready to proceed?

Yy ) —J 1 3

— 3 ]

’ —
¢ t
—




-d

c © o ~N o o A W N

675

MR. DAVIS: Yes, your
Hondr.

THE COURT: It is my
understanding that Mr. Coulter
now wishes.tb change his plea on
Indictment 2443 from not guilty
to gui]tyﬁx Is fhat correct?

MR. DAVIS:  Yes, your
Honor.

THE COURT: Have there
been any negotiations-or )
recommendations regarding Mr.
Coulter's change in plea?

MS. WILSON: Your Honor,
the State has agreed to allow the

defendant to plead guilty to

kidnépping for a negotiated
sentence of thirty years. In
exchange for that plea we are
dismissing the remaining charges
againsf Mr. Coulter.

Mr. Davis and Miss
Shealy, 1s-that.your
understanding of the negotiated

plea?

719
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MR. DAVIS: Yes, your
Honor. ,

MS. SHEALY: Yes, ma'am.

THE COURT: Mr. Coulter,
if you would -stand, raise your
right hand to be sworn.

" (Whereupon, Ronald
Coulter is sworn.)

"THE COURT: Mr. Davis and
Miss Shealy, have you explained
to your client the charges
contained in the indictment, the
possible punishment, and his
constitutional rights?

MS. SHEALY & MR. DAVIS:
Yes, your Honor.

THE COURT: Do you believe
he understands the charges, the
punishment, and his rights?

MS. SHEALY & MR. DAVIS:
Yes .

THE COURT: And does he
wish to plead guilty or not
guilty?

ﬁR. DAVIS: He wishes to
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plead guilty, your Honor.

MS. SHEALY: That's
correct.

THE COURT: And db you
agree with that decision?

MR. DAVIS: Yes, your
Honor. ‘

MS. SHEALY: I do.

THE COURT: To your

knowledge has your client ever

been evaluated to determine his .

competency?

-MR. DAVIS: No, ma'am.

MS. SHEALY: No, ma'am.

THE COURT: Mr. Coulter,
state your full name.

THE DEFENDANT: Ronald
Coulter.

THE COURT: And, sir, how
old are you?

THE DEFENDANT: Thirty-
nine. |

THE COURT: How far have
you goné in school1?

THE DEFENDANT : Two years

721
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of college.

THE COURT: Did you
receive a degree as a result of
that attendance?

THE DEFENDANT: Yes.
Electrical engineer.

| THE COURT: And where did
you attend college?

“THE DEFENDANT: South

" Florida.

THE COURT: 'What type work
do you generally do?

THE DEFENDANT: Electrical
engineering.

THE COURT: And how long
have you been employed in that
field? ‘ ‘

THE DEFENDANT: Abouf
sixteeh yearé.

THE COURT: Are you
married?

THE DEFENDANT: No, ma'anm.

‘THE COURT: And other than
the child that you have with

Miss Simms, do you have ahy other

s’ } : ! j

I 1
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THE DEFENDANT:

THE COURT: Are you
currently on probation or parole?

THE DEFENDANT: No.

THE COURT: Sir, have you
ever been treated for the abuse
of alcohol, drugs, or mental
illness? ,

THE DEFENDANT: No,vI
haven't.

THE COURT: Have you had
any drugs, alcohol, or medication
in the last seventy-two hours?

THE DEFENDANT: No, ma'am.

THE COURT: Are you aware

of any physical, emotional or

nervous probiem that might keep
you from understanding where you
are or what you're doing?
THE DEFENDANT:
THE COURT:

No, ma'am.

Sir, you are

723
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charged with Indictment 2443,
which is kidnapping. Is that
correct? o

THE DEFENDANT: Yes,
ma'am.

| THE COURT: Sir, how do

you plead to that charge, guilty
or not guilty?

THE DEFENDANT: Guilty.

THE COURT: Sir, I want
you to listen very carefully to.
the facts.

Madam solicitor.

MS. WILSON: Thank you,
your Honor.

THE COURT: Yes, sir.
Yes, mafam. I'm sorry.

MS. WILSON: Again, your
Honor, I know that the Court is
very. familiar with the facts in
this case as we've been going.
through the trial and also based
on the plea of the codefendant
earlier today.

If we hadAcontinued with
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the trial we would have continued
to present evidence of the
history of Edwina Simms. I think
the Court has been aware of her
family who's been devoted to her
and who rea11y made this case.
They‘did not give up and they
began thfs investigation process.

The facts that we would
have presented would have shown
that Edwina Simms was -- went
missing from Charleston after a
trip from Charlottesville,
Virginia. She was expected back
that Sunday night.

Her family and friends

immediately knew something was

~awry because she did not return

from the trip here.
What compounded there

concern is the fact that this

defendant did nothing. He

ffna]]y got in contact with them
about two days. later, and then |

nonchalantly told them that

725
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Edwina had left the hotel where
they'd been staying and that he
just assumed that she came to --
went back to'Charlottesvi11e.

A11'the wthe he knew and they

"knew that she had no cash, no

credit cards, and no cell phone.
Even more than that,

what her family and friends knew

is that she would not have left

that baby - in the custody

of someone else. So they, they

knew that.

When she didn't return
after some time, they aT;o knew
that she would not have left her
son 0. J. They have a very
close relationship. You saw some
of the evidence that was admitted
at trial but there was even more
evidenbe of cards that were sent
between them talking about things
that they had done together, and
the close relationship.

I think one thing that's

"
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remarkable about this family,
too, and one of the things that
would come out in trial is that
Edwina felt 1ike that Ron didn't

think she and her family were

good enough for - and that.

" that was one of the motives 1in

all of this. But I think what's

remarkable about this family is

. although they do have divorce in

their family, Edwina was
divorced, she had a greét
relationship with her former
huéband. Edwina's parents who
are Kathryn and Edward Sfmms, who
are here, were divorced. They
had a good relationship and they
continued to keep in contact. I
doh't know if it was because they
wanted to but because they had
children and they knew they

needed to.

127

It was a very close-knit

family and the faof‘that Edwina

never returned, they knew that
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she was dead. They knew that.
That, we would have
continued with that testimony.
Then we would have presented
Mr. Hackler who is here in
Charleston and who would have
testified again that on the night
of April twenty-first, 2001 when
he was looking, when he was in
his suite at the Suburban Lodge,

that he heard a rustling sound .

He didn't know what it was. He
went to the peep hole. He l1ooked
out. He saw two men -- a taller,

thinner one; a shorter stocky
one -- carrying a bag that he
believed was a body.

He could not see what

-was in the bag, but it concerned

him enough that he thought he
knew- who was in the bag. _Hé
thought it was a friend of his
who bothered people and got into
trouble who had finally taken it

one step too far, and he became

.
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alarmed. He then moved from the

peep hoje to his window where

"he's seeingfthese men no further

from me to the jury box, under
lights.

" As I mentioned earlier

~today, he identified one of them

as 1ook1ng,11ke:the character

.Tommy 1in the Martin Lawrence Show

“and the agents knew who that was.

We've since gotten pictures of
this character Tommy and as I
mentioned earlier today he looks
strikingly similar to the
defendant.

He described the
shorter, stockier man and based
on the phone records the agents
were able to determine that some
of thg calls thaf.had'been made
by this defendant were to a man
named Ivory Croker and When they
pu11éd‘ﬁhe driver's license

pictures of_him and, ahd I

believe even the mug shots of him

729
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aﬁdnother friends of Mr. Coulter,
they had someone who fit the
deécription, they put him in the
six-personAphoto 1ineup...And
what do you know? ‘He'pickedl--
Mr. Hack1ér picks out Mr. Croker.

Mr. Hackler says that
wheh-the~object that he believes
was a body went into the trunk,
that it did move on its own. 1In
other words not just because they
were shoviﬁg it in but that it
did make a motion.and that's what
one of fhe things that made him
realize that it was 1in fact'a
body,v | |

Based on Mr. Hackler's

identification, based on Edwina's

histqu,‘and her character, we
would haQe preseﬁted mofe
evidence as to'her béiﬁg'
kidnapped and murdered.

" That coupled with this
defendant's behavior.again after

the crime, his not even picking
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the telephone to talk withIO. J.
after his mother is gone, and
after he was the last person with
his mother, I think said a whole
1ot to the jury. And I think his
behavior with the Simms family
and his evasiveness With them and
with law enforcement would have
resulted in a guilty plea.

That said, I think the
Court knows the difficulty in
murder cases when you have no
body, you have no blood, and you
have no physical evidence.

As I mentioned earilier
today, the family has been
working very closely with our
office and with law enforcement
we have met extensively since
this morning regarding this plea.
They are in full support oflthe
plea.

And we also have talked
with law enforcement regar@ing

this resolution, with the appeals

731
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process, with the risks that we

face at trial regarding appeal

regarding witnesses and regarding

juries.

We felt 11ké a
thirty-year resolution was a, a
positivé resolution.

Those would have been
the facts of the case and that's
why we entered into this plea.

THE COURT: Thank you very
much.

Mr. Coulter, do you
agree or disagree with the facts?

THE DEFENDANT: I
understand.

THE COURT: Do you agree
or disagrée with the facts
regarding the elements of
kidnapping? Do you agree or
disagree?

THE DEFENDANT: Yes, sir.

MS. WILSON: Your Honor,
if he could answer if he agrees

or disagrees for the record.

— T3 T 2
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THE COURT: - He did. He.
said I agree.. |

MS. WILSON: He did?

THE COURT: As 1 reca11,'
at least.

~Well, my other question

was do you agree as to the

‘e1éments of kidnapping and his

answer was yes. Is that --
THE DEFENDANT: Yes.
THE COURT: -- correct?

MS. WILSON: Thank you.

'I'm sorry, Judge.

THE COURT: That's okay.

You don“f have to apologize. -

Sir, do you understand
that on the charge of kidnépping
that there's a maximum penalty of
th{rty years?

| THE DEFENDANT: Yes,
ma'am. |
THE COURT: And do you

understand that that charge 1is

~also classified as violent?

THE DEFENDANT: Yes,
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ma'am.

THE COURT: And you do

a1so understand that:under South

‘Carolina law it is also

classified as most Serious?'
THE DEFENDANT: Yes,

ma'am. |

‘ THE COURT: Do you
understand that because of both
of these classifications that it
has an impact on how your
sentence will be servéd?

THE DEFENDANT:. Yes,

‘"ma'am,

‘THE COURT: Do 'you also
understand that as a. result of
the sentencing scheme in South
Caro]ina,‘in‘other words because

this offense is classified as

"most serious, that if you were to

receive another most serious
offense that you would be facing
11fe’wifhout the ppssibiTity of
parole. Do you understand?

THE DEFENDANT: Yes,

H
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ma'am.

THE COURT: Sir, I would
advise you that you may have
discussed parole or parole
e1igibi11ty<with your lawyer or
with other people, but until you
are sentenced no one can tell‘you
when if ever you will be eligible
for parole or under what |
conditions.

~You should assume that
you will serve the entire time 1in
jail that you are sentenced to
today. Do you understand?

THE DEFENDANT: Yes,
ma'am. |

THE COURT: And, sir, are
you pleading guilty because you
aré in fact guilty?

THE DEFENDANT: Yes, -
ma{am.

THE COURT: Sir, when you
plead guilty you give up certain
important constitutional rights.

Those rights include your right

735
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to a jury trial. During a jury
trial you're entitled to a
presumption that ydu're innocent.

The State has the burden
of proving beyond a reasonabTe
doubt that you've committed each
and every element of this
offense. Yoﬁ would have the
right to remain silent and if you
exercised that right I would
instruct the jury that your
silence could hot be used against
you.

"You would have the right

-to present any defenses that you

may have. You would have the
right to confront and
cross-examine the State's
witnesses and call witnesses in
your own defense and if you've
made any confessions or other
incriminating statements, you
would have the right to cha11énge
those statements.

Do you understand each

™
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and every one of those rights as

I've just explained them to you?
THE DEFENDANT: Yes,

ma'anm. o
THE COURT: Do you

understand that you're giving up
each and every one of those
rights? |

THE DEFENDANT: Yes,
ma'am.

THE COURT: Sir, you are

fully acquainted with the trial

.process at this point. Is that

correct?

THE DEFENDANT: Yes,

ma am.

THE COURT:_ We have

already gone through jury

"selection as well as opening

arguments and we've already begun

the calling of witnesses. Is
that correct?

THE DEFENDANT: Yes,
ma'am.

"THE COURT: Sir, do you
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understand that if you were to
desire to continue this trial
that the Court stands ready to
accommodate that request?
(There 1is no responée.)

THE COURT: In othef words
if you still want a trial, do you
understand that the Court stands
ready to proceed and continue
with the trial?

THE DEFENDANT: Yes,
ma'am. ‘

" THE COURT: And knowing
thét, do you stf11 wish to enter
this plea‘'of guilty?

| THE DEFENDANT: Yes,
ma'am. |
THE COURT: Sir, other
than what has been stated for the

record as part of the negotiated

 p1ea, have there been any other

negotiations made on your behalf?
THE DEFENDANT: No, ma'am.
THE COURT: Sir, have you

been satisfied with your lawyers'

-
—d
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services? _

THE DEFENDANT: Yés, ma'am
have.

THE COURT: Have they
answered all of your questions?

THE DEFENDANT: Yes.

THE COURT: Have they done
everything you've asked or
expééted in representing you?

A

THE DEFENDANT: Yes.

THE COURT: Is there
anything more you would have them
do today that they have not
already done on your behalf?

' THE DEFENDANT: I guess
not. | | |

THE COURT: Well, it's --

THE DEFENDANT: I guess
they've done everything. .

THE COURT: Okay. Have
you undérstood your talks with
them? |

THE DEFENDANT: Yes.

THE COURT: And have you

739
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spoken with them for as long and
as often as you felt is necessary
to represent you?

| THE DEFENDANT: Yes.

THE COURT: Do you have
any.complaints about their
services?

~ THE DEFENDANT: No.
"~ THE COURT: Sir, has
anyone promised you anything or

held out any hope of a reward to

‘cause you to plead guilty?

THE DEFENDANT: No.
THE COURT: Has anyone
used threats, coercion, force,

pressure, or intimidation to

cause you to plead guilty?

THE DEFENDANT: No.

THE COURT: Are you
pleading guilty freely and
voluntarily and of your own wf11?

THE DEFENDANT: Yes.

THE COURT: Do you believe
you've had enough time to make up

your mind about p1ead1ng guilty?

—
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THE DEFENDANT: Yes.
THE COURT: Does
Mr. Coulter have any record?

MS. WILSON: No, ma'am,

your Honor.

THE COURT: Sir, do you
agree that you have no record?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Sir, have you
understood my questions?

THE DEFENDANT: Yes, I
have.

THE COURT: Is there
anything you need to ask me about
what we've been over?

THE DEFENDANT: No, ma'am.

THE COURT: Has anyone
suggested to you how to answer my
questions?

THE DEFENDANT: No, ma'am.

THE COURT: Have you been
absolutely truthful in each and

every answer that you've given to

"the Court?

741
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THE DEFENDANT: Yes,
ma'am.
THE COURT: Sir, do you

understand that you have the

right to appeal this guilty plea

and sentence of the Court, but
that you must do so in writing
within ten days of today?

THE DEFENDANT: Yes,

ma'am.

THE COURT: Do you
understand that if you cannot
afford an attorney for thét
process, that one will be
appointed to you at no cost?

THE DEFENDANT: Yes,
ma'am.

THE COURT: Is there
anything further from the State
as regards the plea?

MS. WILSON: - No, ma'am,
your Honor. As I mentioned the
victim's family is here and I
believe --

THE COURT: Do they wish

T 3 T3 T
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1 to - - _
_ 2 MS. WILSON: One of them
L 3 would l1like to address the Court.
i 4 THE COURT: Certainly.
; 5 I'1T1 " be glad to hear from them.
- 6 . MS. WILSON: Your Honor,
r 7 this 1is fim Simms, who was the
. 8 ‘vietim's brother. Tim has, as I
ﬁ 9 said, worked closely with our
B 10 office, and has really been a
f f1 spokesperson for the family.
j 12 | As I mentioned earlier 1I

J
!
]
N
w

went up to Virginia to interview

14 witnesses and things 1ike that,
: 15 and Tim escorted me around and we
16 got to know each other pretty
17 well then, and I believe he'd
18 like to address the Court.
19 THE COURT: Certainly.
- 20 Mr. Simms, I would be glad to
: 21 hear from you. If you wou1d:
22 state your name for the record.
- 23 "EDWARD SIMMS: Edward.
24 Franklin Simms, Jr., also known
25 ) as Tim.
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THE COURT: Yes, sir. You

may proceed. _

EDWARD SIMMS:  We, the
Simms family, would 11ke to
express our deepest and most
heart-felt thanks tb you, Judge
Jefferson, for presiding over
this trial; to the State for
representing us as well as they
did and for bringing us to this
point in our case. .

There are many more

thanks to the detectives, the
F. B; I., and the other

"investigators involved in this

case and we will do that

individually with them.

To express in just a few

words what we've experienced for

the last few years would be very

difficult. We've lost a daughter,

we've lost a sister, and a very

devoted mother, and to all we've

~lost a friend.

Through the difficulty

— ——
. N
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of this, and through the many
tears shed, Edwina will 1Tive on
in our spirits. She will |
continue to enrich our lives.

Mr. Coulter and

‘Mr. Croker may have taken her

from us physically, but
spiritually she will always be
with us.

We, the Simms family,
are very happy with the outcome
of this case so far. We would
loye more than anything to know
where‘Edwina is and we would love
more than anything to return to
CharTottesvi11e with her.
However, we are satisfied that
justice does exist and has
existed in this particular case
on our side.

Thanks to all of you for
your sweat, your tears, your
dedication to my sister Edwina
Roselle Simms. She fs watching

over us and. she is very proud of

745
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us. Thank you.

THE COURT: Thank you very
much, Mr.'Simms.

Is there anything
further from the State?

MS. WILSON: No, ma'anm.

MR. DAVIS: May it please
the Court, your Honor.

THE COURT: Yes, sir.

MR. DAVIS: Your Honor, my
client, Mr. Coulter, comes from a
very upstanding, caring family
here in Charleston. Currently 1in
thé courtroom is his father.
Earlier today his mofhér and his
sister were also in the |
courtroom.

They, they because of
thé emotional nature of this case
they're not with us right now.

His father's retired

military. His mother works in

the church across the street,

known in the commUnity to all the

people, all the children. She

. ]
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take$ cére of many of them.

This entire situation 1is
just beyond comprehension almost.
My client is pleading to the |
kidnapping charge. We'd ask the
Court to accept the negotiated
sentence. He understands the
repercuésions of this plea. He's
entering it freely and
voluntarily.

A And on behalf of Miss
Shea]y we agree in his decision
and we respectfully ask the Court
to accept the negotiated plea.
And I would, however, ask that on
the record the other fwo charges,
my understanding on the other two
indictments are nol prossed'with
prejudicg., The State does not
intend to go forward with them.

THE COURT: It is my
understanding that that was
stated as a part of the
negotiated plea.

MS. WILSON: That's
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correct, your Honor.

THE COURT: Okay. Mr.
Coulter, is there anything you'd
Tike to state for the record?

THE DEFENDANT: I'd 1ike
to say first of all to the Simms
family from the bottom of my
heart I really apologize for, for
anything that's, that's taken
place up to this point.

Therevare SO many
circumstances around this case
that were beyond my control énd
it's irrelevant but I just want

to l1let them know that from the

-bottom of my heart I'm really

sorry and I apologize. Things

"are not what they seem, and I do,

I do care about them and wish
them well. |

THE COURT: Anything
further, Miss Shealy?

MS. SHEALY: Nothing
further, thank you.

"THE COURT: Mr. Davis?

t )
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MR. DAVIS: No, ma'anm.

THE COURT: I find there's
a substantial factual basis for
this plea. That the defendant's
decision fo enter this plea is
made freely, voluntarily,
knowingly, and intelligently;
that he has had the advice and
assistance of counsel with whpm
he has indicated to the Court he
is satisfied, and the Court will
accept the plea.-

I would saylfor the

record, based on my involvement

“with the case as well as being

peripherally I guess involved 1in,
you know, as a judge is whenever
there are negotiations taking
place, the judge really isn't
involved but sort of on the
periphery'of those events as. they
evolve. I will say based for the
record based on what had been

presented to. me by the State as

well as the defense and the Simms

749
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family most of all, that the
Court finds this an appropriate

resolution of the matter.

There are many different

factors that weigh in in such

matters. Many -- there -- I

- guess basically what I'm trying

‘'to say is that sometimes closure

is the ‘best réso]ution and for
the~Simﬁs family I think that
this is an appropriate
resontion,

| Mr. Tim Simms, you are
an articulate advocate for your
family. The Court appreciates
your candor and‘your heartfelt
words the regarding the loss of
your sister and your loved one.

"~ The Court finds it

appropriate, Mr. Coulter, that
you be committed to the State

Department of Corrections for a

period of thirty years. I would

imagine that he would be entitled

to any credits applicable
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pursuant to 24-13-40.

And, Mr. Coulter,
without making any comments
regarding the facts of this case
because I do not think it would
be appropriate, however I think I
wouid be remiss as an officer of
this Court as well as an officer
of this community, if you have
any idea as to where Miss Simms's
body is located and if you have .
any regard for the Simms’' family
as you've.indicated, and I take
you at your word when you say to
me that you care for them and
that you lTove them, that +if you
have any 1indication as to where
that body is lTocated, that you
advise them of that.

You certainly are not 1in
any jeopardy by doing that. The
charges have been dismissed with
prejudice. And if you have a
modicum of feelings for‘them I

would think that you would want
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to give them peace in knowing
that.

We'll stand in recess.

(Whereupon; a recess 1is
called at 4:28 p. m.)_

(Whereupon, the Judge
enters the courtroom at
4:43 p. m.)

(Whereupon, the jury
enters the courtroom at
4:44 p. m.)

THE COURT: Mr. Forehan,

ladies and gentlemen, I have good

news and good news. The good

‘"'news is that you're excused for

the rest of the term. I am going
to excuse you és jurors. Ybu
will be able to go back~to'your
responsibilities beginning this
evening. |

Wé'had this matter set
for trial. The reason you all
have had to wait the amount of
time that yoﬁ have is that

Mr. Croker as well as Mr. Coulter

i §
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have changed their pleas from not
guilty to guilty, and the reason

you've had to do a 1ot of waiting
is beéause we have been working
out those -- well, not we. I say
we collectively. Solicitor's
Office and defense counsel have
been working out those plea
arrangements. I've a]feady taken
Mr. Cou]ter;s guilty plea and
just a few moméhts ago sentenced

him to thirty years. Mr. Croker

will be sentenced sometime this

week . I took his plea pending

his cooperation during the trial
of this case and testffying
against'his co-defendant.

Again I wish, there was

so'much of this process that you

could see, but you could not

because if the process had broken
down, we would Have-had to
proceed with the trial, which
means as the fact-finder you

still would have had to have

753
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remained fair and impartial and
uninfluenced by anything that
took place in this courtroom that
was outside of the evidence
presented in this case.

We appreciate your
pafience. You all have been far
more patient than should have
ever been expected of you,’and we
appfeciate it. We do not take
your time for granted. I just
always wish I could convey to
jurofs how very 1important your
service is to your state. The
systeh could not work without
ydur sacrifice. We simply could
not do it. So as a reward --
we're picking juries-in the
morning, but you all will not
have to come. I'm going to
excuse you so that you can go
about your éctivitiesr, I think
you have paid your penance.

So we're going to excuse

you so that you can‘go about your

[
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activities. If you have any

questions, if you need work

excuses, the clerks's office
probably will prepare your checks
either this afternoon bf
tomorrow. They will be mailed at
that time and they will also be
accompanied by work excuses that
will have the clerks's seal if
you need those for your employer,

You are of course free
to discuss this case if you would
1Tike to. However I wbu]d ask’
that you wait until the end of
the week until we have concluded
all of the trials for the week.
By the same token, if you do not
want to discuss the case, do nof
feel compé11ed to do so. And if
someone should persist in trYing
to speak with you, please maké
the Court aware of it so that I
can take appropriate correctiVe
action.

I hope that yod all have

755
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a wonderful day. Hopefully {it's

stopped raining. And you're

excused; We're in recess.
(Whereupon, the matter

was conc]udéd.)

e
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lprroceed?

“Honovr.

~THE COURT ~..Ready to

s wist&g1'Yes rafﬁg@{
THE COURT'M;Are we ready

to proceed?

- MS. wlLsoni-fsﬁate{s

”ffeaay, your Honor.

'iTHE“COURT: ﬂIs(pﬁégdéfédse*

ready?

MR. DAVIS: Yes, your

THE COURT: It is my
understand1ng that Mr. Gbg1terA
now wishes to change his-plea on

Indfctmént 2443\f56m7n6t'gU11ty

‘to gu11ty Is that‘cofﬁgpi?

MR . SMILEY Yes, your
Hohor; .  ‘ |

THE COURT: Have there
been any_negoffétiong or

recommendations regarding Mr.

Coulter's change in plea?

MS. WILSON: Your Honor,
the State has agreed to allow the

defendant to plead guilty to
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:k1dnapp1ng for ‘a’ negot1ated
 :sentence of th1rty years.; IH;
'exchange for that p1ea we are_;

'd1sm1ss1ng the rema1n1ng charges

aga1nst Mr CouiterJ

Mr. Davis and Miss

Shealy, is that your

understanding of thé’négotiated
plea? |

MR.,DAVTS:' Yeé;,youh,

. Honor.

MS. SHEALY: Yes, ma'am.
'THE COURT: Mr. CouTief;ﬁ
if you would éfand> réﬁse'yoﬁr
right Handitofbé sworn.
| .(Wheréupon, Ronald
Cou1tefwis'sWdtn,)
THE COURT: Mr. Davis and

Miss Shealy, have you explained

to your client. the chafges

oontained in the indictment, tHe

poss1b1e punishment, and his

'const1tut1ona1 rights?

MS. SHEALY & MR. DAVIS:

Yes, your Honor.
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correct.

- THE COURT: Do you believe
hé Qndefétands“the chargés;.ﬁﬁe
puﬁishment;vand his rights? . 

© . MS. SHEALY & MR. DAVIS:
Yes. o f N ‘
THE COURT: And does he.

wish tp p1eadggu11ty or not

.ghi]ty?

MR. DAVIS: He wishes to

plead guilty, your Honor.

MS. SHEALY: ‘That's

THE COURT: And do you

‘agree W1th’ﬁhaf‘decjsion?g

MR.'DAVIQ:_ Yes, your

"Honor.

HS.‘SHEALYE I do.

THEVCOﬂRTE' To your
khow1edge'ha§’your CTiénf ever
béen ev;iuafed to determine.his
competenéy? |

‘Mk; DAVIS; No, ma'am.
MS. SHEALY: No, ma'anm.
THE:CQURT: Mr. Coulter,

stéte your full name.
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Coulter . -

5763
THE DEFENDANT: . Ronald

THE COURT:. And, sir, how

'd]d'are‘yﬁu?eif

 THE DEFENDANT: Thirty- .
nine. .. ‘ _ A '- |
" THE COURT: How far have
you1gohe‘in95¢hoq17 - "_ ‘,
THE'DEFENDANTR"de.yearé
of 6011ége; _- |
THE COURT: Did you
receive afdégfée'és;a result of
thatmétténdancé? |
'THE DEFENDANT: VYes.
Electficéj-éngineef.
" THE COURT: ' And wHeré‘djd
yoﬁ'affénd‘co11ége?
| THE DEFENDANT: South
Florida. | | .

THE COURT: What type work

"do you generally .do?

THE DEFENDANT: Electrical
engineering.

THE COURT: And how long

have ybu.been employed in that
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field?

- THE DEFENDANT: About

. sixteen years.

THE COURT: Are you
married?" |

THE DEFENDANT: No, ma'am.

" THE COURT: And other than'

the chTJd*fhat‘yoUﬁhave with

Miss Simms, do you have any other

children?

THE COURT: And what is

‘the agé of that 'child?

h'THE bEFENDANT: "Three.
:THE'COURT:_ Are you
curreht]y:on.probafion or parole?
THE DEFENDANT: No.
THE-CQURT: Sir, haVe you
ever been'tréated fdr the abuse
of alcohol, drugs, or mental
illness? v
| THE'DEFENDANT: NO,.I
haven't. | ‘ o | |
THE COURT: 'Have you had

any drugs, alcohol, or medication

'THE DEFENDANT: No, ma'am.
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',”ih'the 1ésf SEVEDty~EWDDhDuDS?ﬂ;

THE. DEFENDANT: No;'mq'émf‘_
THE COURT Are you aware . f

of any phys1ca1_ emot1ona1 dr;"

'fnervous prob1em that m1ght keep

you frémv nder§tand1ng where you

~are or what you're doing?

THE DEFENDANT: No, ma'anm.
THE COURT: - Sif,'yoDvare

' charged with Indictment 2443,

which 1is kfdnabpfng.f Is that

'correct7

THE DEFENDANT ' Yes,
ma'am. ) ' ' .
| THE COURT:  Sir, how do

you p1ééd‘tD that charge, guilty

or not gu11ty7

THE DEFENDANT Guilty.
VTHE COURT: S1r,-Ilwént
you to 1istenvNery'carefu11y to
the facts.
| Madam so]icifof.
MS. WILSON: Thank you,
your Honor. - |

THE COURT: VYes, sir.
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Yes, ma'am;u I;m.eorry. |
Vﬂs;jWILSON: “Again;‘your
Honor,vI know that the Court is
yery~famf11ar;With-thetfaotsAih-f
this case as we ve been go1ng
through the tr1a1 and a1so based

on the p]ea of the codefendant

”earlner today

If we~had cont1nued w1th-

_the tr1a1 we wou1d have cont1nued“’
‘. to present ev1dence of the
h1story of Edw1na S1mmsr SI th1nkgn

‘the Court has been aware of her

fam11y who's'been devoted to her

‘and who rea11y made th1s case{;j

They did not~gtye up. and they
began this'invest1gation process .
‘The facts that Wevwou1d'

have presented would have shown

“that Edwina'51mms,was -- went

missing from‘Char1eSton after a
trip from Char]ottesvﬁ]Te,
Virginia. She was expected back
that Sunday night.

Her family and friends
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'I,*1mmed1ate1y knew someth1ng was,d
‘fdawry because she d1d not return*

”Vfrom the tr1p hererd[ﬂi

"-What compounded there

:concern dis the fact that th1s
a_defendant d1d noth1ng gHe -

:,f1na11y got TnjCOntact W1thdthem'

about two days 1ater;,and then
noncha1ant1y to]d them that

Edw1na,had 1eft the hote1 where

' theyfd'been.stay1ng‘and that he

just assumed that she came to --

‘went back to7Char1Ottesv11le.

A11 the wh11e he knew. and they
knew. that'she had no cash, no
credit cards, and no ce11,phone.
o Even nore than that,
what herhfami1y and friends knew
1s~that_éhe‘woujdlnot have 1ett‘

that baby'— in the custody -

of someone else. So they, they

vknewvthat.

When she didn't return
after some time. they also knew

that she would not have left her
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hsonVQth;o They have a- very.-
'oiose re]at1onsh1p -You saw some
of the ev1dence that was adm1tted
'at'tr1a1 but there was even more
1ev1dence of cards~that were sent
:betweenfthem ta1k1ng about th1ngs
'4that they had done together;dahd7

ﬁthe_c1ose re]at1onsh1p

I th1nk oneeth1ng that

’dremarkab]e about th1s fam11y,
7:toog'and one.of the th1ngs that
dﬁjwou1d come out Hh,tr1a1 that‘
]1Edw1na fe1t 11ke ‘that Ron d1dn t
'dth1nk she and her fam11y were

;good enough for - and that

-that was one. of the. mot1ves in

a1T'of thjstv But I think what's
remarkabletabout this family s

aTthough they do have divorce 1in

their fam11y,‘Edw1na,Was

divorced, she had a great
re]ationship with her former

husband. Edwina's parents who
are Kathryn and Edward Simms, who

are here, were divorced. They
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héd~é5900d re]at1onsh1p and they

'cont1nued tovkeep 1n-contact Ih'
" don" t~know'1f 1t was because they
jwanted to but because they had,

}ch11dren and they knew they

,;t;was?ahyefyecieéerdit'"
famiTy”énd thezfaet”that Ethnaf
neverAreturned;fthey‘kneWythet .
she'Was dead.A They knew thattu
h _That,awehWOUTd have,_
cont{nuediwtth thatftestimdny;
Then wetwequ“haye nresented'
Mr . Haek1er whe.isrherefinf
Charleston and who woqu‘héve

testified again:that.en'the-night

of April twenty-first, 2001 when

he was looking, when he was 1in

his suite at the Suburban Ledge,

that he heard a rust11nglsoundﬁ

He didn't know what it ‘was. "He

went to. the peep hole. He looked
out. . He saw two men -- a taller,

thinner one; a shorter stocky

one -- carrying a bag that he
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abe]ieved was fbody{’

He‘cou1d not see what

-hwasf1n the bag, but 1t Concernedf

fh1m enough that he thought he'

knew who was 1n‘the bag. He

thought 9t was. a friend of his

‘:who bothered people and got 1hto_
TAtroub1e who had f1na11y taken it
hone_step.too,far,_and“he became
:a1armed ‘He'then mdved from. the

”peep ho1e to h1s w1ndow where
l-he A see1hg these men noxfurther”
ifrom me - to the ]ury box tunder

Al1ghts;

As I mentioned earlier

.today;:hetidentified one of them'

as looking like the character

Tommy‘in.the-MartJn Lawrence ShOW'

andgthe,agents knew who that'was.
We've sdncelgotten picturesxof
this character-Tommy.and as I
mentiohed.eariier today he looks
strikingly similar to the
defendant.

He described the
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‘vfshoﬁter stock1erkman and"baeed*'

:*the”phone‘records the agentSfe

deere‘ab1e to determ1ne'that somei
'of the ca11s‘that had been made{ﬁ

'by th1s'defendant were,todadmehﬁ

named Ivory Croker”aﬁd_WHendfhey“j

' pu11ed the dr1ver s 1j¢enee

‘p1ctures of ‘him and, ‘and;If

be11eve even the mug shots of him

‘and-other fr1ends‘of Mr;dCou1ter4

theybhadeeomeone.whdffit the

fdeserﬁptionﬂ'fhey put him in the
six-person photo Tineup. ' And.

‘what do you know? He picked --

Mr . HaekJer pchS'odf?Mr.lCroker{
” A'Mf. Hack]er'says fhat
when the,ob]ect that he be11eves
was a body went 1nto the- trunk
thet‘ft did move on its own. In
othef wdrds hot just because they
were shoving it 1h bdt that 1t>
did make a motion and that's what
one of the things that made hinm

rea112eAthat it was in fact a

- body.
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»,QBased_on Mr{;Hack1er

identification, based on Edw1na s

- history, and her character,'wev

would havefpfesenfed'more

evidence as to her being

_kidhappediahd murdered.

That.coup1ed_w1th this'

“_defenaantﬁsebehayier_agaih afterff‘

Vthe’erime "his not even‘p1ck1ng

the te]ephone to. talk w1th 0. Jw@

after his. motherJ' gone nandf

”,after,hepwas the 1ast person with

"ehisehofheﬁ"-l th1nk sa1d a who1e‘*"

1ot to the Jury “And I th1nk h1s
behav1or w1th the S1mms famn]y
and his evas1veness w1th them and’

with law enforcement would have

_resulted in a guilty -plea.

| That said, I think the
Court'khews the . d1ff1cu1ty
murder cases when you have nb
body, you have no bTood, and you
have no physica1 evidence;

As I mentioned eartlier

'today; the family has been
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Cw o:r:’:krjih'gf very : c]o se 1y W -i_::t-h'-__':ovu‘ r o
JJIF&%fféésghd ijﬁ?fawféﬁfbfﬁemehtj}
 we have met extensively since
3fh€s"mofnfﬁéffééﬁf&{ﬁgﬁfhﬁé pieé 
';Théy éré:ﬁn‘fuT1:suppdriiof the:

‘pTeé[ 

~Ahd'we~aTéo‘have ta1ked

awith'Taw ethrcemenfsregarding‘
"this‘résolutiqn;.W1th thé appéa1s

process; with the risks thét we .

face at triai"fegardihg appeal

juries.

We felt like a

AfhirtyQVeaf resolution was a, a

positive resolution.

Those”wou1d‘have.been

the facts of’the.case.and that's

why we entered into this plea.
THE COURT: Thank you very
much,. | |
VMf. Coulter, do you
agree‘or d{ségfee W1thfthé facts?
| THE DEFENDANT: I

understand.

773

‘regarding ‘witnesses and regarding



774

-

o ©® N o g M W N

A6,

THE COURT: Do you agree:

,qr}disagfée_with,théﬂfacts 
régardihg,fﬁe eléméntsadf-v

‘kidnapping? Dbfy6u aneé or.

disagree? , w
|  THE DEFENDANT: Yes, sir.
MS. WILSON: Your Honor,

i f hé cbu]d‘énsWehgif he égrees

or disagrees for the record.

“THE. COURT: He did. He

'said=Ifagrée;g;j

-VTHE-ddQRf:ng§ iﬂre§éPT,
at 1east._- m R | |
| WeTT;:ﬁy,dtHer quést1qn
was do YOu égree atho~tHe

elements of kidnapping and his

answer was yesf‘ Is that - -

. THE DEFENDANT: Yes.
THE COURT:  -- correct?
'Ms}'WILSON::.Thank you.
I'm sorry; Judge. ~ |
" THE COURT: That's okay.
You,doh*f-have to abo]ogize.

"Sir, do you understand
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‘ma'am.

"7th1rty years77‘
THE DEFENDANT

also classified as

THE DEFENDANT:

ma'am. .

THE COURT:

THE COURT:

Yes,

And do- you’

‘'violent?

Yés,

And vyou do

also understand that

Carolina law it is
classified as most

THE DEFENDANT:

ma'am.

THE COURT:

has an impact on

sehtence'w111 be

THE DEFENDANT:

ma'am.

’understand‘that that charge is

that on the charge of k1dnapp1ng

'that there s a max1mum‘pena1ty of

under South

"also

serious?

Yés,

Do you
understand that because of bot

of these classifications that

how your

served?

THE COURT:

understand that

as

Yes,

Do you also

a

result of

h

it

7T
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the'sentencing_sCheme in South

Carclina, in other words because

~this offense is c]assified és

'most,serious;‘that‘if'ybu'Were to

receive another most serious

offense that you would be facing

life without the possibility of

"paro1e; 7Do'y§q understand? .

" THE DEFENDANT: - Yes,
ma‘am.A | o -

 THE COURT: Sir, I would.

jadVise you'that¥you_may haye

‘discussed péroTe‘Qh paro1é~

eligibility with your Tawyer or

,withAotheh peopTé, but‘untﬁ1 you

are sentenced no one can tell you
when if ever you will be eTigib1e

for parole or under what

conditions .

Yéu'shogld,aSSUme that
you wj11'serve,thé enfire time 1in
jaij'thaf you are sentenced to .
today. Do ybu understahd?

THE DEFENDANT: Yes.,

ma . am.
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"THE' COURT A”difsf?faérel

"fare’1n fact gu11ty7*aw

THE DEFENDANT  Yes',

~nydU-p1ead1ng gu11ty because you_ _emie

THE COURT: Sir, when you _

plead. gu11ty you gﬁVe up certa1n:U'

1mportant const1tut1ona1 r1ghts.

"Thoserrjghts include your_right"

to a jury tria]A Dur1ng a jury
tr1é11y6ﬂ-re entitled to,a‘ |

presumpffon that you're innocent.

‘The.State-hasefhe buhden'

of‘proying‘beyOnd‘é reasonable
doubt that~ybU'vevcommfttedfeach
and every e1ement of th1s

offense. You wou]d have the

right to remain si1entAand if you

exercised that right'I'wou1d
instruct the jury that your'
silence could not be used égainst

you.

~You would have the right

to present any‘defenses that you

may have. You would have the’



778

- . . ) . N
O © ® . N O O A W N

—_

your_bwh“defense'and iijou

ma'am.

20

‘right to confront and
»bros§¢éxémine'the,Stateis ~_, 

"witnesses ‘and call witnesses in

made any confessions or other

incriminating statements; you

would have the right to challenge

+ .those. statements.

Do you understand'éa¢h

and every one of .those rights ‘as

I've juéf eprained them to you?

 THE DEFENDANT: Yes,

THE COURT: Do you.

‘undefstandfﬁhatAYOﬁ’pevgfving;up 

each ahd_every dne ofAthose

'Arighfs?

. THE DEFENDANT: Yes,
ma'am. |

THE COURT: Sir, you are

fully acquainted~w1th the trial

process at this point. Is that

correct?
THE DEEENDANT: Yes,

ma. am.,
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THE COURT: We have

'lairéady.gOhg £ﬁrough-jufka
 §31ect1ohvaé"wéfi'as'dpéning
_ arguhéhtsVéhdeQVVe a1ready begun

fhe'ca1I1hg'of W1tnésseéﬂ‘.isv

tﬁaf 6offéQt§  |

~ THE DEFENDANT: Yes,
'THE COURT: Sir, do you
uhdefstand‘that if you were to -
desire to continue this trial

that the Court stands ready to .

_aCcommodéte tﬁat'requést?

(There is no response.)

THE COURT: In other words .

- 1f'yqufsf111 want a fr1a1, do you

understand that the Court stands

ready to proceed ahd continue

"with the trial?

- THErDEFENDANT: ‘Yes.,
-.am"l ’ N . ‘

THE COURT: And knowing
that, do you still wish to eﬁter
this plea of guilty?

" 'THE DEFENDANT: Yes,
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-ma'am.

.THE COURT Sir, other

,than what has been stated for the 

record as-part‘ef the.negot1ated

plea, have'thereebeen-any other
negotietions made on‘yOUf~beha1f?
THE DEFENDANT: No, ma'am.
THE_COURT: :S1f, have you
been satisfied with yeur lawyers"
serv1ces? _
THE DEFENDANT: ,;yes;'maﬁam
have. ' S ,.. R
| eTHE'COURT:eHave they .
ahswered all df your quest1ons7
THE DEFENDANT Yes.
THE‘COURT:' Havé,they;done

‘everything you've asked or

expected 1in represenfing you?
A | o |
. THE DEFENDANT: Yes.
THE COURT: Is there
anything mere you would have then

do today that they have not

~already done on your behalf?

THE DEFENDANT: I guess
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THE COURT We11 '£j§ﬁ5<;fg,_
THE DEFENDANT 'fI gueSS;}.fF"

”they've done everyth1ng

THE COURT: ‘10kay.,_Hayej 

";yduAunderstood your ta]ks'Wifh

them7’.y‘ ‘ :
VTHE"DEFENDANT:ﬁ‘Yesg
THE COURT: And have you
spdken with them for as 1ong‘ahdA

as oftehiés'yoh feit is necessary

f6‘represent you?

- THE DEFENDANT  Yes.

"THE COURT: Do 'you have
any,comb1ajnt3'abqht their |
éerVideé? , :A -, |

‘THE DEFENDANT: No.

'THE COURT: Sir, has
ahyonéhpromigéd'you anything or
held out any hope of a reward to
cause YOu to plead guilty?

THE DEFENDANT: No.

THE COURT: Has anyone
used threats, coercion, force,

pressure, or intimidation to
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cause. 'you to‘p1ead'guiTty? f.
THE DErENDANT No. N
THE COURT  Are.you""

”'p1ead1ngAgu11ty.fFeeTy and‘-

voluntarily and of your own will?
THE'DEFENbANT:.'Yes |
" THE COURT: ADO ybulbe11eve

:youfve.had enough t1me ‘to- make‘Up

Q-your m1nd about p1ead1ng gu11ty?

THE DEFENDANT Yes.
THE COURT : Does’

‘ZMr,;Cou1ter have any record7’g"'

HS. WILSON: v'No;_ma!aﬁQ*
yQQrAthorﬁ_>; ”' - l A |
| : THg”coURT:g.s1r;'qo y§g
agree fhaffyou have no”reéérdéf
THE DEFENDANT: Yes,
mafém. , VA S o
THE COURT:._éir,~have'you
undefstood my. queétionS? o

"THE DEFENDANT: Yes, I

THE COURT: Is there

anything . you need to ask me about

what we've been over?
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:?THE DEFENDANT:'gNo.7ma'?m-
THE COURT ?Has,anyone,“”

: quest1ons7

THE DEFENDANT ~qu ma'am
THE COURT | Have you been

abso1ute1y truthfu1 in each and
every answer that you've g1ven to

the Couff?%

"THE DEFENDANT: Yes,

am.

"Understand £haf you have the |
'right'fo5appe31:this guilty p1eer

~and sentence of the Court, but

that you must do so in writing

within ten days'ef today?

THE DEFENDANT: Yes,
ma'am. ’ |

THE. COURT: Do you
uhderstahd that if you cannot
afford an-etterneyzfer-fhat
process,'that one"W111’be
appointed to you at no. cost?

THE DEFENDANT: VYes,

"THE COURT: 'Sir, dQ1you'

6788

VSUQgeSted to you how to'answer Myeff
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'fTHE COURT Is there

anyth1ng further from the State

'as“regards the p1ea?

"MS. WILSON: No, ma'am,

fyourTHonorr As I ment1oned the~

ViCtimVe°fam11yA{ s here and I
be11eve‘ |

THE .COURT: Do they wish

MS WILSON: One of them

;WOqu 11ke to eddress the Court.

THE COURT Certa1n1y

If1J be g1ad to hear from themd

'EMS WILSON Your Honor,
th1s 1shT1m S1mms,'who was,the
v1ct1m_s brother ‘ Tim has, as 1
said, worked c1ose1y with our
office, and has really been a
spokesperson.for the family.

As. I mentioned earTier I

-went up. to Virginia to interview

witnesses and. things like that,

‘and Tim escorted me around and we

got to know each other pretty
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well ‘then, éhd“fﬂbe11eve he'd;.

“?11ke,to'address_the Court

THE COURT Certa1n1y;jg.

W S1mms; 1 wou1d be~g1ad to:v
“hear Ffrom you{‘ T1f you wou1d

'state your name for the record;

EDWARD SINMS: ~Edward

Franklin S1mms;rJr[, éTso‘koown'

s Tim.

785

" THE COURT: Yeo; éir. You

‘may proceed.

EDWARD SIMMS: We, the

‘Simms fam11y,'wou1d”11ké-to

express,our deepest and most

;heart-fe1t thanks to you[ Judge

Jefferson, for“pfesidﬁng»over
this trial; to the State for -

represent1ng us as well as. they

did and for bringing us to this

point in our case.

There are many more

thanks to the deteotiveé, the

F. B. I., and the other

investigators involved in this

case ahd'we will do that
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TndiyiduaJ]y~with_them

To express*i Just a: few

"u;words what we! ve exper1enced for;

;:the 1ast few years wou1d be- very

d1ff1cu1t We've 1ost‘a-daughter,

we ye'1ost a sister, and a very
-_dévotéd mother, and to all we've

'71ost a fr1end

Through the d1ff1cu1ty
of fhis,;and through the many

tears shed, Edwina will live on

'infqdr'spirits.  She w111-“

'=cont1nue to enr1ch our 11ves.

Mr; Cou1ter and

ern Croker may have taken her ‘
‘from us phyS1ca11y, but
-spiritua11y-she will a]Ways be

with us.

JWe, the Simms family,
are very;hapby'wjth the outcome
of this case so far. We Wouid
love more than anything to know
where'Edwiné is and we would 1love

more than anything to return to

Charlottesville with her.
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‘HbWever,“we'afe sat1sf1ed that
a]ust1ce does ex1st and has‘

:ex1sted th1s part}cular case

bn'our s1de _
Thanks to a11 of you for =

your sweat your tears, your

‘dedicat1on to my sister Edwina

RoseJ]é'Simms§ She té'watching'

“oyer'us and she is very proud of

us. Thank you.
| 'VTHE COURT: Taank you very
mach,’Mr[ Simﬁs. |
Is'thete.ahything
furtaer-from'the State?
MS. WILSON: No, ma'am.
ﬁR;.DAVISf' May it please

the Court,fyouf Honor.

THE COURT: Yes, sir.

MR. DAVIS: Yoar Honor,'my
cjient; Mr. Coulter, comes frdﬁ a
Very'ahstahdiag, cartng famt1y
here in3Char1estcn. .Carfent1y.}n
the courtroom is his father.

Earlier tpdayghis mother and his

sister were also in the
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courtroonm.

They,»they‘bgqausé:df
thé emotionaT‘naturé of thfé‘éasev
théy‘re hOt‘with Ué right now.

His-fathérfs retjred
mi]itéry. H1s<mother worké in
thefchufch acrqss~the street,
known in the.CQﬁmunjty to éi]:the
people, all the children. She
takes care of many of ‘them.

- This entire .situation is

‘just‘beydhd'comprehensibn éTﬁost;

My Q'lj‘i'e'_;n t o is p 1 eading to the

kidnapping chargé]‘ we'd'aék the

Court tojaccepfjthe negotiated

sentence. He understands the

" repercussions of this plea. He's

entering it freely and
vb1untar1]y. . .

| ‘And on beha1f of Miss
Shealy we agree:{n his decision

and we respectfﬁ]]y,ask the Court

.to accept the negotiated plea.

And I would, however, ask that on

the recordithe other two bharges;
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myfunderstandihg_oh_the ofher'twc
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. ‘prejudice. The State does not

infehd tovgdfforWafd w1ﬁh.tﬁehJ

THE COURT: It is my

understahdihgfthat;that waé~

stated as a part of the

negotiated.plea.

"MS. WILSON: That's
correct, your Hdnoff |

THE COURT: OKay? Mr.

Coulter, 1is there adything you'd .

1ike to state for the record?

THE DEFENDANT: 1I'd like

t o say first of all to the Simms

‘family from the bottom of my

heart I really apologize for, for

anything that's, that's taken

place up -to this point.

There are so many
circumstances around'this_case
that were beyond my control and
it's irrelevant but I just. want

to 1ef’thqm know that from the

bottom of my heart I'm really
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sorryrénd4I apologize. Things
afé_not what they éeém,,and I. do,
I do care. about thém~énd wish
them well. | .

. THE COURT: Anything

further, Miss Shealy?

HS. SHEALY: Nothing
fufther;‘thénk ydup,
 THE COURT: Mr. Davis?
MR. DAVIS: No, ma’anm.

THE COURT: I find there's
‘a SUbsténtfa]'factUaT'basis for
this plea. ' That the defendant's

‘decisidn'fo‘enter this plea is

made frée1y, voluntarily,
knpwingiy, and intelligently;
that hé has had the advice and
assistance of counse]l with whom
he'has indicated to the Court he

is satisfied, and the Court will

accept the -plea.

I would say for the

record, based on my involvement

‘with the case as well as being

peripherailly 1,guéss involved 1in,
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_youfknow;jas afjudgeni7.whenever~
.there arefhegottattohs tak1ng

‘p]ace,‘the judge rea11y ;qﬁﬁt

involved but sort of~on the
per1phery of those events as they
evo1ve ﬂ>I will say based for the 
record based on what ‘had been
presented to me by the State as,
well as the defenSexand the"Sihms
faﬁin most of 511} that theh

Court findS‘this an appropriate

.reso1ut1on of the matter

‘There. are‘many d1fferent

factors that we1gh in such

matters. Many -- there -- L
guess basically What I'm trying

to say 1suthat sometimes closure

-is the best resolution and for

the Simms family I think that

this is an appropriate
resolution.

| hr; Tim Simms, you are
an articu1ate'advocate for your

fam11y The Court appreciates.

your candor and your. heartfelt
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~words the regarding the loss of

your sister and'yqur loved one.

The Court finds it

appropriate, Mr. Coulter, that

you be committed to the State

Department of Corrections for a

period of thirty years. I would

imagine that he would be entitled.

to'any'Creths'app1icab1e

pursuant:td 24<13-40..

|  ‘And,WMr,:CoU1tef,
WWthout ﬁaKih§»ahy.cbmments
fegéfdfng ihé facts of thié'éage
becauée f dd hot,think*it would
be-éppropriate} howéVef I think I

would be remiss as an officer of

‘this Cburt_as well as an officer

bf‘this community, if yQu have

any idea as to where Miss Simms's

body 1is located and,ff you have

" any regard for the Simms' family

as you've indicated, and I take
you at your word when you say to

me that you care for them and

-that youAlove them, that 1if you



N o o A~ wNc

10

1dﬁ

12
-13

14

15

16

17
18

19

20
21
22

- 23

24

25.

35793

havaJany 1ndidation.' to where.'

;that body is 1ocated that you
adv1se them of that

You certa1n1y are not i

n .

any jebpardy-by do1ng that. "The

chérges have been dismissed with
'prejddjcé.t’Ahd if you-have .a

‘modicum Of_fee11nggffor*th§m'1

wou]dithink*that ybu would wantf

to'ine them peace in knowing

that.
We'll stand 1n‘recess.
'(Whéreupbn, tHetmétter'

was completed.)
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CERTIFICATION

i, the Lhders’ignéd HEATHER GAYLE IVBLVJRNS,‘ .Q%ﬁcial Cpurt Réporter
for :the Ninth Judi;ﬁial Circﬁit éf iheStété 6f Sé@th éaroliné; Adénherebyfcerti‘f);
thaf the forgoing is a twg,. acqurété,, ahd cdmplete transcrjpt of the proceedings
in the ca‘lptigr‘\‘ec_l‘ cAa‘svev, relativ'e to appeal, héard |n the chsurt‘ of Genefél .Sess'ions
for.’ChéﬂestAon County, South Céfo;ina'én ’thé 26 day of February, 2004. .
| do fﬁrtﬁef cerﬁfy that | am ngither ;)f.kin,.. counsel, nor ihtéresf to any

party hereto.

HEATHER GAYLE B
‘Official Court Reporter .
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William P. Keesley, Circuit Court Judge

Case No. 2004-CP-10-2999
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ISSUE PRESENTED

Trial counsel erred in failing to explain to petitioner that a guilty plea would waive his right

to confront his accusers and his privilege against self-incrimination.



STATEMENT

Petitioner Ronald Coulter pled guilty to kidnapping during the February 2004 term of the
Charleston County General Sessions Court before the Honorable Deadra L. Jefferson, Judge, and
was sentencéd to imprisonment for a peﬁod of thirty years.. App. pp. 114 — 731, Petitioner did not
appeal his guilty plea or sentence. -

On July 16, 20Q4, petitioner filed a PCR application with the Charleston County Office of
the Clerk of Court. App. pp. 732 — 745. The respondent filed a return dated June 23, 2005. App.
PP- 746 — 762.

A hearing was convened on June 2, 2006, at the Charleston County Courthouse before the
Honorable William P. Keesley, Judge. App. pp. 775 — 888. On November 1, 2006, Judge Keesley
issued an order of dismissal in the case. App. pp. 763 — 772. Petitioner appealed. This petition

follows.
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© ARGUMENT

Trial counsel erred in failin

to explain to petitioner that a lea would waive his rights
to_ confront his accusers and his privilege against self-incrimination.

During the PCR hearing, petitioner testified that he did not understand the “the full extent”
regarding how a plea waives the privilege against self incrimination and the right to confront his
accusers. App. p. 830, linel —p. 831, lihe 17. Petitioner stated that counsel “didn’t explain [this] to
me prior to” the plea.

A guilty plea is valid only if given voluntarily and intelligently. Boykin v. Alabama, 395
U.S. 238, 90 S.Ct. 1709, 23 L.Ed.2d 274 (1969). A defendaﬁt must understand that séveral
constitutional rights and privileges are waived (privilege against self-incﬁnﬁnaﬁon, and rights to a

jury trial and to confront one’s accusers) when pleading guilty. See, Boykin v. Alabama, supra.

Hence, petitioner’s plea was not given voluntarily and intelligeritly in violation of the fifth, sixth,
and fourteenth amendments to the United States Constitution and article I, §12 and§14 of the South
Carolina State Constitution.

Trial counsel erred in failing to explain to petitioner that a plea would waive his rights to

confront his accusers and his privilege against self-incrimination in violation of Hill v. Lockhart

484 U.S. 52 (1985), and the sixth and fourteenth amendments to the United States Constitution and

article 1§14 of the South Carolina State Constitution.
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CONCLUSION
By reason of the foregoing argument, petitioner's writ of certiorari should be granted in

order to allow full briefing on the issue.

Respectfully submitted,

da H. Carter
Deputy Chief Attorney

ATTORNEY FOR PETITIONER

This 8th day of June, 2007.
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

. CERTIORARI TO CHARLESTON COUNTY
WILLIAM P. KEESLEY, CIRCUIT COURT JUDGE

RONALD COULTER,

PETITIONER,
\'A

STATE OF SOUTH CAROLINA,

RESPONDENT

PETITION TO BE RELIEVED AS COUNSEL

- Counsel for Ronald Coulter states:

1. She is Deputy Chief Attorney for the South Carolina Office of Appellate Defense and
was appointed to represent petitioner. | |

2. . She has reviewed the records and transcript of petitioner's post-convicfion relief hearingl
which was held on June 2, 2006. In her opinion seeking certiorari from the order of dismissal is without
merit.

3. She has, pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), briefed the
one arguable legal issue which arose during the post-conviction relief prdcess.

Therefore, counsel requests that the Court relieve hex: as counsel| for Ronald Coulter.

Respectfully submitted,

anda H. Carter
Deputy Chief Attorney

ATTORNEY FOR PETITIONER

This 8th day of June, 2007
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CERTIdRARI TO CHARLESTON COUNTY
WILLIAM P. KEESLEY, CIRCUIT COURT JUDGE

RONALD COULTER,
PETITIONER,
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STATE OF SOUTH CAROLINA,
| * RESPONDENT
CERTIFICATE OF SERVICE

I certify that a true copy- of the Johnson petition for writ of certiorari and a copy of the
appendix in this case have been served on Colleen Dixon, Esquire, and Ronald Coulter, #300410,

Broad River Correctional Institution, this 8th day of June, 2007.

o : /
| ganda H. Carter ;

‘Deputy Chief Attorney -
ATTORNEY FOR PETITIONER

SWORN TO BEFORE ME this 8th day

| (0 (indle /o /h%y '

Notary Public for South Carolina

My Commission Expires: _November'16, 2008.
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QUESTIONS PRESENTED

Did the PCR judge err in failing to find Petitioner's trial counsel

was ineffective for being unwilling to continue with trial and advising

the Petitioner to accept a plea agreement, after the Petitioner's co-

defendant agreed to testify against the Petitioner? /

‘Was Petitioner's trial counsel ineffective for failing to explain the

laws of confrontation and Fifth Amendment privilege againstvself—

incrimination to the Petitioner while advising the Petitioner to accept

a- plea agreement? .




STATEMENT OF THE CASE

On February-23, 2004, jury trial proceedings began for petitioner,

Ronald Coulter, on the charges of kidnapping (2002—GS—10—2443), conspiracy

(2002-GS—10—2444), and murder (2003—GS—10—445A). The petitioner was tried

jointly., with codefendant Ivory Croker (?DOZ—GS—IO—ZA&O; 2002—GSf10—2441;

and 2003—GS-10—4686), before the Honorable Judge Deadra Jefferson in the

Charleston County Court of General Sessiens. App. PP. 4l4f674.

~ On February 25, 2004, the petitioner pled guilty to kidnapping, as

part of a negotiated plea agreement with the State. The petitioner was sen—

tenced to thirty (30) years of confinement. The charges of conspiracy and

,murder were dlsmlssed with prejudice. App- PD- 674-713.

A tlmely appeal was not perfected.

- On July 16, 2004, the petitioner filed a PCR application with the

Charleston County Clerk of Court. App pp 732-745.

On June 23 2005, the Respondent flled a return requesting an eviden—

' tiary hearing. App. PP- 746—751

On May 26, 2006, the petltloner filed an Amended Brief to his PCR app~

lication. App. PP. 752-762.
On June 2, 2006, an evidentiary hearing was held at the Charleston

County Courthouse before the Honorable William P. Keesley, Judge. App. PP-.

| 775-888.
On June 2, 2006, Judge Keesley. issued a

appllcatlon for PCR. (See Attachment)

On November 1, 2006, Judge Keesley issued an Order of Dismissal in

. the case. App. pp. 763-772. Petitioner appealed.

On June 8, 2007, the attorney for the petit

This petition follows:
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Form Order denying the petitioner's

ioner filed a Johnson Petition.




1. DID THE PCR JUDGE ERR IN FAILI

ARGUMENTS
NG TO FIND PETITIONER'S TRIAL COUNSEL

WAS INEFFECTIVE FOR BEING UNWILLING TO CONTINUE WITH TRIAL AND ADVISING

THE PETITIONER TO ACCEPT A PLEA AGREEMENT, AFTER THE PETITIONER'S Co-

DEFENDANT AGREED TO TESTIFY AGAINST THE PETITIONER?

Discussion

Duriﬁg the PCR hearing, the Petitioner testified that his trial counsel

advised him to accept a plea agreement in part, because counsel was unwilling

to continue tria1~proceed1ngs in light of the codefendant s confession and

plea agreement. App. D. 793 1n, 8 — 17. Petitioner also testified that trial

counsel further advised him that if the tr1a1 judge does not grant the motion

for mistrial, the only available option is to accept the plea agreement. App.

p. 813, In. 12 - 19.

Trial counsel test1f1ed during the PCR hearing that after the codefendant

entered a blea, he (counsel) filed a motion for continuance, listing all rea-

sons necessary, not-to stop the trial, but to allow for adequate time to pre=

pare, in 1light of the codefendant's unexpected plea agreement. App. p. 839,

1n. 7 - 22. Trial counsel repeatedly testified during PCR hearing that he

was requesting~more'time, not a request to stop the trial. App. p. 846, in.

8 - 12, 1n. 20 - 22; App.-p. 849, in. 3 - 6.

The trial record reflects ev1dence contrary to counsel's PCR testimony.

After the court accepted the codefendant's plea (App. P- 633) there is no

record of a motion for continuance, as trial counsel testified to. The record

shows that counsel, in fact entered a.motion to Stop the trial, -contrary

te counsel's PCR testimony. App. P. 642 In fact, counsel stated to the court
that a mistrial is the only remedy, and must be granted. App. p.643, 1n. 6-15.

_4_
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Counsel put forth the following reasons to support his mistrial request:

1. The selected jury has been compromised. App. p.643, 1n. 16 — p. 644, in. 10.

2. The courtroom layout has changed. App. P. 644, 1n. 11 — p. 646, 1ln. 12.

3. Counsel's credibility has been tainted. App..p. 647, 1n. 1-13.

4, Counsel lécks knowledge of codefendant's plea agreement. App. p. 649, 1ln. 6 -
p. 650, 1n. 16. |

5. Counsel's inability to prepare and present an effective defense. App. p. 656,
1n. 10-17.
However, the trial judge dismissed the merits bf counsel's argument for

a mistrial. App. p. 645, ln. 9-15; App. p. 649, 1n. 12-19; App.p. 657, 1n. 3 -

p. 659, 1n. 20; App. p. 666, ln. 9-13.

In response, counsel admitted to the trial judge that he was overwhelmed

and unprepared at that point, and continued to express an unwillingness to
continue with trial. App. . 666, ln. 19-23; App. D. 667, ln. 15-21; App.
p. 669, In. 15 - p. 670, 1ln. 2.

Furthermore, trial counsel confirmed at the PCR hearing that he admitted

to the trial court that he was unprepared to proceed; however, he was regquesting

more time. App. p. 849, ln. 3-6.

The trial record reveals that counsel's PCR testimony régarding‘his
request for more time (continuance) was specious. At no point during the trial

did counsel request additional time to pfepare for any trial-related matters.

Trial counsel then testified during the'PCR hearing that aftef he filed
a motion for continuance, he télked with the Petitioner about the change in
circumstances in the trial and also talked to the Deputy Solicitor about options.
to resolve the case short of qontinuing forward with all charges. App.p.840,1n.4-12.

-5—
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"Thus, the adversarial process protected by the Sixth Amendment requires
that the accused have 'counsel acting in the role of advocate'. Anders V.

California, 87 S.Ct. 1396, 1399 (1967).1The right to effective assistance

of counsel is thus the right of the accused to require the prosecution's case
to survive the crucible of meaningful adversarial testing... But if the process
loses it's character as a confrontation between adversaries, the constitutional

guarantee is violated." U.S. v. Cronic, 446 U.S. 648, 656, 104 S.Ct. 2039, 2045,
80 L.Ed.2d 657 (1984).

"When a criminal proceeding 'loses it's character as a confrontation
between adversaries', the harm done a-defendant is as certain. as it is difficult

to define." Lockhart v. Fretwell, 506 U.S. 364, 380, 113 S.Ct. 838, 848, 122

L.Ed.2d 180 (Justice Stevens) (in disent) (1993).

Trial counsel's initiation of plea negotiations signified a breakdown

in the adversarial process.

Trial counsel ultimately testified that although the State's case was
circumstantial, and ‘that the credibility of the witnesses was the issue, he
advised the Petitioner to plead guilty to kidnapping because it was his
opinion that'the Petitioner would have beenffound'guiltyzof all charges, if
the trial had continued, now that the codefendant was going to testify;lApp.
p. 856, 1ln. 12 - p. 857, 1n. 18,

Counsel's contention that the Petitioner would ‘have been found guilty
reflects counsé;'s failure to protect the Petitioner's right_to a fair trial;

by .not allowing the jury to assess the credibility of the codefendant's testimony.

"From counsel's function as assistant to the deendant~derive-the over—

-6—




arching duty to advocate the defendant's cause... Counsel also has a duty
to bring to bear such skill and knowledge as will render the trial a reliable

adversarial testing process." See Strickland v. Washington, 466 U.S. 668,

688, 104 S.Ct. 2052, 2065, 80 L.Ed.2d 674 (1984).

"Absent competent counsel, ready arnd able to subject the prosecution's

case to the crucible of meaningful adversarial testing, there can be no gua=-

rantee that the adversarial system will function properly to produce just

and reliable results." U.S. v. Cronic, supra, 466 U.S. @ 656, 104 S.Ct. @ 2045.

The .Petitioner testified during the PCR hearing that he believed that
the State's case against him was weak. App. p. 818, 1n. 4~6. The trial record
reflects that the State's evidence in the Petitioner's case was purely cir-

cumstantial and testimonial. App. p. 434—453; App. p. 458, ln. 4-19.

"A fact which can be primarily established only by witnesses cannot be
proved against an accused... except by witnesses who confront him at the trial,
upon whom he.can look while being tried, whom he is he is entitled éo cross-—
examine, and whose testimony he may impeach in every'mode authorized by the

established rules governing the trial or conduct of criminal cases." Coy v.

Towa, 487 U.S. 1012, 1017, 108 S.Ct. 2798, 2801, 101 L.Ed.2d 857 (1988).

Trial counsel's conduct, in not protecting the Petitioner's rights to
confrontation and cross-examination, undefmined the proper functioning of
the adversarial process; thereby depriving the Petitioner of a fundamental

right to a fair trial.. The codefendant's testimony was critical and there

' was a real possibility that pursuit of a line of impeachment evidence could

have done serious damage to the strength of the State's case. The trial record

-7-
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shows that the codefendant provided prior inconsistenf statements as it relates
to his plea hearing testimony. App. pp. 155-56; App. p. 633, 1n. 22 - p. 638,
In. 6. The record shows that the codefendant admitted to drug abuse treatment.
App. p. 613, In. 19 - p. 614, 1n. 11. The regord shows that the codefendant
pleaded guilty to a crime of dishonesty. App. p. 615, 1n. 12-19. The record
shows that the codefendant was requlred to testify against the Petltloner

in order to have several charges dropped against him, as part of a negotiated

plea agreement. App. p. 616, ln. 5 - p. 617, 1n, 25.

Indeed, the main and essential purpose -of confrontation is to secure

for the opponent the opportunity of cross—examination. See Delaware v. Van

Arsdall, 106 S.Ct. 1431, 1435 (1986). (Quotes omitted).

The centrality of cfoss—examination to the fact-finding process makes
it particularly difficult for trial counsel to conclude beyond a reasonable
doubt that no impeachable evidence or that no evidence exculpatory to the
Petltloner could have emerged from a genulnely adversarlal testlng of the
codefendant A reasonable jury might have received a 51gn1f1cantly different-
impression of the codefendant's credibility.had trial counsel been willing

and prepared to pursue a line of cross4examina.tiohL such as permitted by S.C.

‘Rules of evidence.

"Of all the r;ghts that an accused person has, the right to be represented
by counsel is. by far the most perva51ve for it affects his ablllty to assert

any other rights he may have " Klmmelman V. Morrlson 477 U.S. 365 377, 106

S. Ct 2574, 2584, 91 L.Ed.2d 305 (1986). See U.S. v. Cronic, supra, 466 U.S.
@ 654, 104 S.CE. @ 2044.




On direct examination at the PCR hearing, trial counsel was asked, did
he talk to the Petitioner about how to proceed with triél in light of tﬂe
codéfendant's plea agreement? Trial counsel responded by testifying that ;he
multiple issues listed in his motion for continuance goes to the fact that
he was ready and prepared to proceed, although he preferred more time to pre-

pare.:In addition, counsel testified that- the sole purpose of requesting in-

formation abeut the codefendant's plea agreement, in his motion for centinuance,

was for cross—examination purposes. App. p. 847, ln. 7 = 'p. 849, 1ln. 2.

Again, trial counsel offered false testimony regarding a motion ‘for
continuénée, that did not exist, in an attempt to defend the allegation of
unwillingness to continue trial procéedings. Furthermore, the trial record
shows that counsel raised the issue of the codefendant's plea agreement in
an attempt to establish prejudice as grounds for a mistrial. App. p. 649,

In. 12 - p. 659, 1n. 20.

The PCR judge found that trial counsel's testimony, that he was will-
ing to continue trial proceedings, was credible. App. p. 769, 1n. 23 - p. 770;
ln. 7. No evidence exists té support the PCR judge's fipding that trial |
pounsel‘was Qilling to continue with ;rialxproceedings, in light of the co-

defendant's plea agreement.

A PCR judge's findings should not be upheld if there is no probative

evidence to support them. Holland v. State, 322 S.C. 111, 470 S.E.2d 378

. (1996).

"The benchmark for judging any claim of ineffectiveness must be whether

—5- .
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counsel's conduct so undermined the proper functioning of the adve:sarial'

process that the trial cannot be relied on as having produced a just result."

‘Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d

674 (1984).

"Indeed, the existence of detailed guidelines for representation could
distract counsel from the overriding mission of vigorous advocacy of the
defendant's cause. Moreover, the purpose of the effective assistance guarantee

of the Sixth Amendment is ... simply to ensure that criminal defendants re-—

ceive a fair trial."Strickland v. Washington, -supra, 466 U.S. @ 689, 104

S.Ct. @ 2065. Thus, a fair trial is one in which evidence subject to advefsa—

rial testing-is presented to an impartial tribunal for resolution of issues
defined in advance of the proceeding. Id. Strickland, at 2063.°

", .. The defendant must overcome the presumption that, under the cir-
cumstances, the challenged actions might be considered sound trial strategy."

Id. Strickland, at 2065.

"A convicted defendant making a claim of ineffective assistance must
identify the acts or omissions of counsel Ehat are alleged not to have been
the result of reasonable brofessional~judgment. The court must then determine
whether, in light of'all the circumstances, the identified acts or omissions
were outside the wide range of professionally competent assistance. In ﬁaking
that determination, thé court .should keep in mind that counsél's function,

as elaborated in prevailing professional norms, is to make the adversarial

testing process work in the particular case."Id. Strickland, at 2066.

10~




The Petitioner presgnted brobative evidence from the trigl record to
support his allegations and to show that counsei}s unwillingness to continue
trial appeared to stem from a laék of preparatiqn rather than trial strategy,
and the outcome of the trial was dependent upon ‘the credibility of State
witnesses yet to testify. App. p. 794, ln. 12._ p. 796, 1n. 7; App. p. 813,
ln. 20 - p. 814, 1In. l4. The Petitioner idéntified specific omissions of
counsel that deprived the Petitioner of a speqific constitutional right de-
signed to gﬁarantee a fair trial. App. p. 797, 1ln. 21 - p. 798, ln. 12; Appr
p- éOO; ln. 10-18: In addition, the Pe;itioner.provided testimony to demon-—
strate how coUnsel's’deficieﬁt performance prejudiced the outcome of the
proceeding. App. p. 802, ln. 24 - p. 803, In. 10; App. p. 817, 1ln. 1-16;

App. p. 818, 1n. 4-12.

The evidence presented at the PCR‘hearing'revealed that trial counsel
did not "make the adversarial testing process work" in the Petitioner's case.
Therefope,'the PCR judge erred in failing to find that the Petitioner's trial

counsel was ineffective.

_11_
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2. WAS PETITIONER'S TRIAL COUNSEL INEFFECTIVE FOR FAILING TO EXPLAIN THE
'LAWS OF CONFRONTATION AND FIFTH AMENDMENT PRIVILEGE AGAINST SELF-
INCRIMINATION TO THE PETITIONER WHILE ADVISING THE PETITIONER TO ACCEPT
A PLEA AGREEMENT?
Discussion .

During the PCR‘hearing, thé Petitioner tesfified that trial counsel
failed to inform him of the laws and rules that goverﬁ the right of confron-
tation and cross—examination. App. p. 804, ln. 21 - p. 810, 1ln. 2.

Trial counsel testified during the PCR hearing to the following:

1. He did not need to'discuss specific rules of evidence witL the Petitioner.
App. p. 847, 1n. 25 - p.'848, ln. 2.

2. He did not explain to the Petitioner that the codefendant's plea hearing
was considered out—of—court testimony and therefore hearsay by court rules.
App. p. 849, 1n. 13 - 18.

3. He did not explain to the Petitioner that the codefendant's confession,
during Qis plea hearing, was inadmissible at trial against the Petitionér.
App. p. 849, In. 10 - 23.

4, He was uncertain as to whether the codefendant was required to testify
as part of hisrnegotiated plea agreement. App. p. 849, ln. 24 - p. 850, 1n.10.
However, the trial record reflects evidence to the contrary on this-point.
ApD. p. 649, 1n. 12 - 19.

5. He was aWare of prior inconsistent statements of the'codefendant. App. p.
850, In. 11 - 16. |

6. He did not explain to the Petitioner that the codefendant's motivation in
testifying coula be exposed during cross—ekamination. App. p.v850, In. 17 -

" p. 851, ln. 6.

7. The credibilit} of the wifnessess was the issue in this case. App. p. 851,

1n. 11-16. |

_12_




8. He engaged in a routine discussion of the rights of confrontation and
cross—examination with the Petitioner in a fashion similar to what a Court

does during a plea. App. p.‘85;, In. 17 - p. 852, 1n. 4.

Trial counsel also festified that the sole purpose of requesting in-
formation about the codefendant's plea agreement, in his motion for contin-
uvance, was for cross—examination purposes. App. p. 848, ln. 12 - p. 849, 1ln. 2.
As stated previously, trial counsel's testimony was sﬁecious. Trial counsel
never filed a motion for continuance. The trial record shows‘that counsel

raised the issue of the codefendant's plea agreement in an attempt to estab—

lish prejudice as grounds for a mistrial. App. p. 649, ln. 12 - p, 659, ln. 20.

Trial counsel's PCRVtestimony,confirms that he failed to inform the
Petitioner of the consequences of exercising the right to confront and cross-
examine witnessess under the relevant circumstances of the Petitioner's trial

proceedings.

Failure to inform -a client of his Sixth Amendment right to confrontation

and the consequences of exercise and waiver of those rights falls below an

objective standard of reasonable representation. See Brown v. State, 340

S.C. 590, 533 S.E.2d 308 (2000).-

The Petitioner also testified at the PCR hearing that trial counsel
failed to explain the law regarding the Fifth Aﬁendment privilege against
self-incrimination. App.p. 810, 1n. 3 - 6. Petitioner further testified that
he did not understand that the right .to remain silen; was the same as the

Fifth Amendment privilege against self-incrimination. App. p. 83O,Hln. 13-24.

_13_
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"... That a guilty plea is a grave and solemn act to be accepted only with

_care and discernment has long been recognized. Central to the plea and the

foundation for entering judgment against the defendant is the defendant's
admiséion in-open court that he committed the acts charged in the indictment.
He thus stands as a witness against himself and he is shieldéd by the Fifth
Amendment from being compelled to do so - hence the minimum requirement that

his plea be the voluntary expression -of his own choice." Brady v. United

States, 397 U.S. 742, 748, 90 S.Ct. 1463, 1468 (1970)."

Trial counsel ﬁestified during the PCR hearing that he explained to
the Petitioner that his constitutional privilege against self-incrimination,
with: regards to a plea, means that the judge is going to ask questions and
the Petitioner has to answer them. App. D. 858, 1n. 8 - p. 859, 1ln. 10. Trial
counsel also confirmedAthat he did nof explain'té the Petitioner that the
right to remain silent was the same as the right against self-incrimination.

App. p. 858, 1n. 25 — p. 859, 1n. 6.

Failure to inform a client of his Fifth Amendment rights and the conse-
quences of exercise and waiver of those rights falls below an objective stan-

dard of reasonable representation. Brown v. State, supra, 533 S.E.2d @ 310.

The PCR judge found that the rules of confrontation and cross—examina-
tion were discussed, as well as the principles of impeachment. App. p. 765,
In. 14 - 16. No evidence exists to support the PCR judge's findings that

those rules and principles were discussed.

The PCR judge also found that trial counsel's PCR testimony, that he

-14~-




advised the Petitioner to plead guilty to kidnapping and fully explained
the consequences and sentence possibilities, was credible. App. p. 768, 1n,
23 - p. 769, 1n. 2. No evidence exists to support the PCR judge's finding

that trial counsel explained the consequences of a guilty plea.

A PCR judge's findings should not be upheld if there is no probative

evidence to support them. Holland v. State, 322 S.C. 111, 470 S.E.2d 378

(1996).

The Petitionef_provided additional testimony at the PCR hearing to
demonstrate how counsel's ineffective performance affected the outcome of

the proceedings. App. p. 811, 1ln. 25 - p. 813, 1ln. 8.

"Thus, the core purpose of the counsel guarantee was to assure 'Assistance'
at trial, when the accused was confronted with both the intricacies of the

law and thé advocacy of the public prosecutor." U.S, v. Cronic, 466 U.S. 648

2

654, 104 S.Ct. 2039, 2044, 80 _L.Ed.2d 657 (1984) (quotes omitted).

The Petitioner's trial counsel failed to provide "reasonably competent
advice" to the.Petitioner at a critical stage of the proceedings, thereby

depriving the Retitioner of the right to effective assistance of counsel.

~15-
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CONCLUSION

Based on the foregoing arguments, the petitioner's Writ of Certiorari

should be granted in order to allow counsel for the petitioner to fully brief

the merits of each question presented.

This 12th day of July, 2007.

Respectfully submitted,

Rowed d_ Ca«fﬁD\J |

Ronald -Coulter, #300410

Pro Se Petitioner
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The South @&fnlina Qtﬁurt of @ppeals

Ronald Coulter, ‘ Petitioner

State of South Carolina, Respondent

ORDER

This matter is before the court on a petition for a writ of certiorari
folloWing the denial of Petitioner’s applicatic;n for post-conviction relief.
| Petitioner’s counsel asserts that the petition is without merit and
requests permission to withdraw from further representation. Petitioner filed
a-mq se response.
After careful consideration of the entire record as required by Johnson
v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), we deny the petition and grant

counsel’s request to withdraw.

% WN@/ J. Huff
//L/QW lm , J. Kittredge

v
H W &S00 ) Williams
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The %nutl) Q”Imn[ma (Lmart ni @ppeals

KENNETH.A. RICHSTAD ' . POST GFFICE BOX 11625
’ CLERK COLUMBILA, SOUTH CAROLINA 26211

y . " 1018 SUMTHR §TR!;EI‘
V.CLAIRE ALLEN. . COLUMBIA, SOUTH CAROLINA 29301

DEPUTY CLERK' TELEPHONE: (303) 7341800
FAX: {803) 734185
WWwWSCTouTts. org

- June 4, 2008

REMITTITUR

The Honorable J ulxc 1.7 .A ;nstrong
100 Broad Street, Suite: 106

‘Charleyston SC2%401-2258

Re:  Coulter, Ronald v. The State.
2004-CP-10-02999 h

Dear Ms. Arinstrong:
“The-above referenced matter is.hereby” remuted to 1he lower court. A copy of the judgment of
this Court is-attached., -

Smcerely

V. Claire. /f\llgxl
Deputy Clerk of Court

VCA/Im

cc: Deputy Chief Attoiney Wand'a H..Carter

Ronald Coulter #300410
Assistant Attomey-General Jeaneite Van Gmhoven
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9.08-cv-02762-PMD-GCK  Date Filed 08/22/2008  Entry Numbeé 6 Page 1 of 2
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
Ronald Coulter, ) C/A No. 9:08-2762-PMD-GC
a/k/a Ronald James Coulter, ) ATTORNEY 'WCE
Rl '*?“TQ
Petitioner, ) RECEIVED
vs. ) - , €
, )
Robert M. Stevenson, III., Warden BRCI, )
' ' )
Respondent. )

This is an action seeking habeas corpus relief under 28 uSs.C. § B.ﬁj )
prisoner. Therefore, in the event that a limitations issue arises, th& Pe 1oner s all
of the holding in Houston v. Lack, 487 U.S. 266 (1988) (prisoner's

of delivery to prison authorities for forwarding to District Court)__mmm,llﬂzm.)(l),__..

pretrial proceedings in this action have been referred to the assigned United States Magistrate Judge.
The Petitioner has paid the full filing fee (Receipt No. SCX300025132). -
TO THE CLERK OF COURT:

The Clerk of Court shall serve the 28 U.S.C. § 2254 petition and this Order upon the
Respondent. Rule 4 of the Rules Governing Section 2254 Cases also requires service on “the
attorney general or other appropriate officer of the state.” The Attorney General of the State of South
Carolina and the General Counsel of the South Carolina Department of Carrections shall each
receive a copy of this Order and a copy of the 28 U.S.C. § 2254 petition through the Electromc Case
Filing System.

The Office of the Clerk of Court shall not enter any change of address submitted by the
Petitioner which directs that mail be sent to a person other than the Petitioner nless that person is
an attorney admitted to practice before this Court who has entered a formal apgpearance.

TO THE RESPONDENT:

The Respondent shall file an answer or other response to the petition as soon as reasonably
possible but no later than fifty (50) days from the date of service. See, e.g., mer v. Jenkins, 108
F.R.D. 429, 430-33 (N.D. Iil. 1985) (court has discretionary authority to fix time for response to
habeas corpus). The Respondent shall file all dispositive motions no later forty-five (45) days
after the answer is filed. With respect to dispositive motions by the Respondent, this Order shall
serve as a scheduling order. See Forstmannv. Culp, 114 F.R.D. 83 M.D.N.C. 1987).
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9:08-cv-02762-PMD-GCK  Date Filed 08/22/2008  Entry N.umbet;L 6 Page 2 of 2

TO THE PETITIONER:

Pursuant to Rule 5 of the Federal Rules of Civil Procedure, any documents filed subsequent
to the initial pleading must be served on parties. Unless otherwise ordered, service of subsequently
filed documents on a Respondent represented by an attorney is made on the aftorney. Service on
attorneys who have made an appearance in this Court is effected by the Cow
Filing system through a computer generated notice of electronic filing. However, prior to the
Respondent’s attorney making an appearance in this Court, the Petitioner must s¢rve the Respondent
with any documents the Petitioner files subsequent to the initial pleading and file a certificate of
service that states who was served, what document was served, and how the document was served.

The Petitioner must place the Civil Action Number (C/A No. 9:08-2762-PMD-GCK) listed
above on any document filed in this case. Any future filings in this case must be sent to the
address below. All documents requiring the Petitioner’s signature shall be signed with the
Petitioner’s full legal name written in the Petitioner’s own handwriting. Pro se ljtigants shall not use
the “s/typed name” format used in the Electronic Case Filing System. In all fujure filings with this
Court, the Petitioner is directed to use letter-sized (8% inches x 11 inches) paper only, to write or
type text on one side of a sheet of paper only and not to write or type on both sides of any sheet of
paper. The Petitioner is further instructed not to write to the edge of the paper, but to maintain one
inch margins on the top, bottom and sides of each paper submitted.

The Petitioner is a pro se litigant. The Petitioner's attennon is directed to the following
important notice:

You are ordered to always keep the Clerk of Court advised in writing (Post Office
Box 835, Charleston, South Carolina 29402) if your address changes for any
reason, so as to assure that orders or other matters that specify deadlines for you to
meet will be received by you. Ifas a result of your failure to comply with this Order,
you fail to meet a deadline set by this Court, your case be issed for
violating this Order. Therefore, if you have a change of address before this case is
ended, you must comply with this Order by immediately advising the Clerk of Court
in writing of such change of address and providing the Court with the docket number
of all pending cases you have filed with this Court. Your failure to do so will not be
excused by the Court. Put this Order with your own record of this casg so that you
will not overlook your duty. Ifyour address changes in the future, you ust provide

the Court with your own new address.

IT IS SO ORDERED.

August _‘ﬂ_, 2008

Charleston, South Carolina- ‘ | Upfted States Magistratem Judge

*s Electronic Case
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9:08-cv-02762-PMD-GCK  Date Filed 08/22/2008  Entry Number 6-2 Page 1 of 15

RECEWED ] £STON.S ofage 2

' CLER . L’

PETITION UNDER 28 U.S.C. § 2254 F8R &RIT
HABEAS CORPUS BY A PERSON IN STATE' cusmmf
District SOUTH CAROLINA

United States District Court
Name (under whlchy(;umevmc(ﬂ: Docket or Case No.:
RONALD COULTER . 5 . -
Place of Conflnement: . Prisoner No.:
BROAD RIVER CORRECTIONAL INSTITUTION 300410

Petitioner Qaglude the name under which you were convicted) ~ Respondent (suthortzed parson baving custody of pedtioner)
ROBERT M. STEVENSON, III

RONALD COULTER v. ~ | S
WARDEN, BRCI S | §
The Attorney General of the State of SOUTH CAROLINA =R -
130
PETITION 2 £
. . T =
1. (a) Name and location of court that entered the judgment of conviction you are challenging: 5_ >
CHARLESTON COUNTY GENERAL SESSIONS COURT, CHARLESTON, SC 29401 4

(b) Criminal docket or case number (if you know): 2002-GS-1 0—2443
2. (a) Date of the judgment of conviction (if you know): _FEBRUARY 25 2 2004
(b) Date of sentencing: _FEBRUARY 25, 2004
. Length of sentence; ___TBIRTY (30) YEARS
4. In this case, were you convicted on more than one count or of more than one crime? Yes D No @

5. Identify all crimes of which you were convicted and sentenced in this case:
K1DNAPPING

6. (a) What was your plea? (Check one) )
(1)) Not guilty O ’ (ic)] Nolo contendere (no contest) Q

@ Guilty @ Insanity plea Q
(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or

charge, what did you plead guilty to and what did you plead not guxlty to?
N/A
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Page 3

(c) If you went to trial, what ldnd of t.rial did ynu have? (CPeck ona)
Jury @ Judgeonly @
7. Did you tuufy at a pretrial hearing, trial ora post -trial hearing?
Yes & No Q N
8. Did you appeal from the judgment of conviction?
Yes O No O ,
9. If you did appeal, answer the followiﬁg:
{a) Name of court; N/A
(b) Docket or case number (if you know): —
(¢) Resuit: -
{d) Date of result (if you know):
{e) Citation to the case (if you know):
{f) Grounds ratsed:

(@) Did you seek further review by a higher state court? Yes O No Q
If yes, answer the following:
(1) Name of court:
(2) Dacket or case number (if you know):
(3) Resulit:

(4) Date of result (if you know): ‘
(5) Citation to the case (if you know):
(6) Grounds raised:;

(h) Did you file a petition for certiorari in the United States Supreme Court? Yes O No O
If yes, answer the following: '
(1) Docket or case number (if you know): _

827
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Page 4
(2) Result: '

{3) Date of result (if you know):
\ (4) Citation to the case (if you know): :
10. Other than the direct appeals listed above, have you previsusly filed any other petitions,
applications, or motions conceming this judgment of conviction in any state court?
.Yes & No Q ‘ ‘ ‘
11. If your answer to Qﬁwtion 10 was “Yes," give the followihg information:
@ (1) Name of court: _CHARLESTON COUNTY COURT OF COMMON PLEAS
(2) Docket or case number (if you know): _2004-CP-10-2999

(3) Date of filing (if you know): JULT ‘16. 2004
(4) Nature of the proceeding; _FOST-CONVICTION RELIEF

(5) Grounds raised: 1) PLEA WAS INVOLUNTARY AND UNINTELLIGENT AS A RESULT
OF INEFFECTLVE ASSISTANCE OF COUNSEL. COUNSEL ADVISED PETITIONER TO
ACCEPT PLEA, BECAUSE COUNSEL WAS UNWILLING TO CONTINUE TRIAL IN LIGHT
CODEFENDANT'S PLEA AGREEMENT: 2) PLEA WAS INVOLUNTARY AND UNINTELLIGENT
AS A RESULT OF INEFFECTIVE ASSISTANCE OF COUNSEL. COUNSEL FAILED TO

INFORM PETITIONER OF THE LAWS IN RELATION TO THE FACTS, WHILE MAKING
A RECOMMENDATION TO ACCEPT PLEA AGREEMENT: 3) PLEA WAS INVOLUNTARY

AND UNINTELLIGENT AS A RESULT OF INEFFECTIVE ASSISTANCE OF COUNSEL.
COUNSEL ADVISED THAT PLEA WAS ONLY OPTION; IF MISTRIAL WAS DENIED.

(6) Did you receive a hearing where evidence was given on your petition, applicatien, or
motion? Yes & NoQ , ,
(7) Result: APPLICATION FOR POST-CONVICTION -RELIEF DENIED.
_ (8) Date of result (if you kmw) NOVEMBER 1, 2006
{b) If you filed any second petition, application, or motion, give the same information:

(1) Name of court: ___ N/A
(2) Docket or case number (if you knm;d):

. (3) Date of filing (if you know):
(4) Nature of the proceeding:
(5) Grounds raised:
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(6) Did you recetvea hearing where evidence was given on your petition, application, or

motion? YesO NoQ
(7) Result:
(8) Date of result (if you know):

(c) If you filed any third petition, application, or motion, give the same information:
{1) Name of court: N/A
(2) Docket or case number (if you know):
(3) Date of filing (if you know):
(4) Nature of the proceeding:
(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your petition, application, or
motion? Yes O No Q
(7) Result:
{8) Date of result (if you know): i
" {d) Did you appeal to the highest state court having jurisdiction over the action taken on your
petition, application, or motion? '
(1) First petition: Yes 8 No Q
- (2) Second petition: YesQ No O
(3) Third petition: YesQ No O

{e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:
N/A
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Page 6

12. For this petition, state every ground @ which you claim that you are being held in violation of
the Constitution, laws, or treaties of the United States. Attach additional pages if you have more

than four grounds. State the facts supporting each ground.

SEE ATTACHED MEMORANDUM FOR GROUND ONE.

GROUND ONE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
SEE ATTACH::,D MEMORANDUM FOR SUPPORTING FACTS.

(b) If you did not exhaust your state remedies on Ground One, explain why: N/A

(c) Direct Appeal of Ground One;
(1) If you appealed from the judgment of conviction, did you raise this issue?
YesQ No @

(2) If you did not raise this issue in your direct appeal, explain why: ‘TIMELY APPEAL
NOT PERFECTED.

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion ar petition for habeas corpus in a
state trial court? Yes @ No O
(2) If your answer to Question (d)(1) is “Yes,” state:
Type of motion or petition: POST-CONVICTION RELIEF MOTION

Name and location of the court where the motion or petition was filed:
COURT OF COMMOM PLEAS, CHARLESTON, SC 29401

CHARLESTON COUNTY
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Page 7
Docket or case number (if you know): 2004-CP-10-2999
Date of the court’s decision: _ NOVEMBER 1, 2006

Result (attach a copy of the court’s opinion or order, if available): POST-CONVICTION RELIEF
MOTION DENIED.

(3) Did you receive a hearing on your motion or petition?
Yes ® No QO

(4) Did you appeal from the denial of your motion or petition?
Yes @ No D ,

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes @ No QO

(é) If your answer to Question (d)(4) is “Yes," state:

Name and location of the court where the appeal was filed: __SOUTE CAROLINA SUPREME COURT,

COLUMBIA, SC 29211 ' '
Docket or case number (if you know): 2004-CP-10-2999
Date of the court's deciston: __MAY 19, 2008

Result (attach a copy of the court’s apinion ar order, if available): CASE TRANSFERED TO
SC COURT OF APPEALS, PURSUANT TO RULE 227(1), APPELLATE COURT RULES:

PETITION TOR WRIT OF CERTIORARI DENIED.

. (7) If your answer to Question (d}(4) or Question (d)(5) is 'No. explain why you did not raise this
issue: __ N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative
remedies, etc.) that you have used to exhaust your state remedies on Ground One:,_ NONE

. GROUND TWO: _ SEE ATTACHED MEMORANDUM FOR GROUND TWO.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
SEE ATTACHED MEMORANDUM FOR SUPPORTING FACTS.
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(b) If you did not exhaust your state remedies on Ground Two, explain why: N/A

{c) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue?
YesQ No B

(2) If you did not raise this issue in your direct appeal, explain why: TIMELY APPEAL
NOT PERFECTED.

()] Post-Conviction Proceedings:
(1) Did you raise this issue thrbugh a post-conviction motion or petition for habeas corpus in a
state trial court?
Yes @ No D _
(2) If your answer to Question (d)(1) is “Yes," state:
Type of motion or petition: POST-CONVICTION RELIEF MOTION

Name and location of the court where the motion or petition was filed: _CHARLESTON COUNTY
COURT OF COMMON PLEAS, CHARLESTON, SC 29401

Docket or case number (if you know): _2004=CP-10-2939

Date of the court's decision: __’ NOVEMBER 1, 2006

Result (attach a copy of the court's opinion or order, if available); _POST-CONVICTION RELIEF
MOTION DENIED. '

{3) Did you receive a hearing on your motion or petition?
Yes @ NoO ’ .
(4) Did you appeal from the denial of your motion or petition?
" Yes® NoQ : .
(5) If your answer to Question (d)(4) is “Yes," did you raise this issue in the appeal?
Yes @ No O
(6) If your answer to Question. (d)(4) is “Yes,” state:
Name and location of the court where the appeal was filed: SOUTH_CAROLINA SUPREME COURT,
COLUMBIA, SC 29211
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Docket or case number (if you know): 2004-CP-10-2999

Date of the court’s decision: __1AY_19, 2008

Result (attach a copy of the court's opinion or order, if available) CASE_TRANSFERED TO
SC COURT OF APPEALS, PURSUANT TO RULE 227(1), APPPELLATE COURT RULES:

PETITION FOR WRIT OF CERTICRARI DENIED.

(7) If your answer to Question (d)(4) or Question (d)(5) is "No,* explain why you did not raise this
tssue: __ N/A

(¢) Other Remedlies: Describe any other procedures (such as habeas corpus, administrative
remedies, etc.) that you have used to exhaust your state remedies on Ground Two: __ NONE

GROUND THREE: N/A

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.ﬁ

(b) Ifybu did not exhaust your state remedies on Ground Three, explain why:

(c) Direct Appeal of Ground Three:

(1) If you appealed from the judgment of conviction, did you rajse this issue?
Yes O No D ‘

(2) If you did pot raise this issue in your direct appeal, explain why:
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(d) Post-Conviction Proceedings:

(e

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a
state trial court? Yes @ No Q

(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition: .
Name and location of the court where the motion or petition was filed:

Dacket or case number (if you know):
Date of the court's decision:
Result (attach a copy of the court's opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes Q No O - ,

(4) Did you appeal from the denial of your motion aor petition?
Yes O No O '

{5) If your answer to Question {d)(4) is “Yes." did you raise this issue in the appeal?
Yes O No QO . ’

(6) If your answer to Question (d)(4). is “Yes," state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):
Date of the court’s decision:
Result (attach a copy of the court’s apinion or order, if available):

(7) If your answer to Question (d){(4) or Question (d)(5) is “No,” explain why you did not raise this’
issue: :

Other Remedies: Describe any other pracedures (such as habeas corpus, administrative
remedies, etc.) that you have used to exhaust your state remedies on Ground Three::
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GROUND FOUR: ___N/A

~ {a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) If you did not exhaust your state remedies on Ground Four, explain why:

© Dlrect Appeal of Ground Four:

(1) If you appealed from the judgment of convlcﬁon did you raise this issue?
Yes O No a .

(2) If you did not raise this issue in your direct appeal, explain why:

) Post-Conviction Proceedings:
(1) Did you raise this issue through a post—convict:lon motion or petxtion for habeas corpusina
state trial court? Yes O No Q

'(2) If your answer to Question (d)(1) is “Yes." state:
Type of motion or petition: i | :
Name and location of the court where the- motion or petition was filed:

Docket or case number (if you know):
Date of the court's decision; :
Result. (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petitinﬁ?
Yes Q No Q .
(4) Did you appeal from the denial of your motion or petition?
YesQ NoQ

ob

On
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(5) If your answer to Question (d)(4) is “Yes," did you raise this issue in the appeal?
Yes O No O ’

(6) I your answer to Question (d)(4)-is “Yes." state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):
Date of the court’s decision:.
Result (attach a copy of the court's opinion or order, if available):

1

(7) If your answer to Question (d)(4) or Question (d)(5) is “No.” explain why you did not raise this
issue:

(e} Other Remedies: Desa-lbé any other procedures (such as habeas co;pus.:édmkﬂsp‘ative
remedies, etc.) that you have used to exhaust your state remedies on Ground Four:

13. Please answer these additional questions about the petition you are ﬂllng'
{a) Have all grounds for relief that you have raised in this petition been presented to the highest
state court having jurisdiction? @ Yes @ No Q : ‘
If your answer is “No." state which grounds have not béen so presented and give your
reason(s) for not presenting them: N/A .

() Is there any ground in thls petition that has not been presented in some state or féderal
court? If so, which ground or grounds have not been presented, and state your reasons for
. rt presenting them: N/A

14, Have you previously filed any type of petition, application, or motion in a federallcourt regarding
the conviction that you challenge in this petition? ‘Yes O No®®
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If “Yes,” state the name and location of the court, the docket or case number, the type of
proceeding, the issues raised, the date of the court's decision, and the result for each petition,

application, or motion filed. Attach a copy of any court opinion or order, if available. _.____
N/A

Do you have any petition or appeal now pending (filed and not decided yet) in any court, either
state or federal, for the judgment you are challenging?  YesQO No® § .

If “Yes," state the name and location of the court, the docket or case number, the type of
proceeding, and the issues raised. N/A

Give the name and address, if you know, of each attorney who represented you in the following

stages of the Judgment you are challenging:
(2) At preliminary hearing: LIONEL LOFTON; LOFTON & LOFTON, PC; 174 EAST BAY

STREET; SUITE 302; CHARLESTON, SG 29401
(®) At arraignment and plea; _ RODNEY DAVIS; PUBLIC DEFEMDER'S OFFICE; 5th FLOOR;
101 MEETING STREET; CHARLESTON, SC 29401

(c) At trial: __RODNEY DAVIS; PUBLIC DEFENDER'S OFFICE; same info 16(b).

(d) At sentencing: __RODNEY DAVIS; PUBLIC DEFENDER'S OFFICE; same as 16(b).

(e) On appeal: __ N/A

) In any post-conviction proceeding: _LEA B. KERRISON; YOUNG, CLEMENT, & RIVERS
LLP; 28 BROAD STREET; CHARLESTON, SC 29402

(&) On appeal from any ruling against you in a past-conviction proceeding: WANDA H. CARTER;
S8.C. COMMISSION ON INDIGENT DEFENSE: PO BOX 11589; COLUMBIA, SC 29211

Do you have any future sentence to serve after you complete the sentence for the judgment that
you are challenging? YesQ No ®
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(a) If so, give name and location of court that impased the other sentence you will serve ln the
future: N/A :

{b) Give the date the other sentence was imposed:
(c) Give the length of the other sentence:
{d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to
be served in the future? Yes Q- No Q

18. TIMELINESS OF PETITION: If your judgment of conviction became final over one year ago, you

must explain why the one/-ye_ar statute of limitations as contained in 28 U.S.C. § 2244(d) does not
N/A

bar your petition.*

* The Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA") as contained in 28 U.S.C.
§ 2244(d) provides in part that:

(1) A one-year period of limitation shall apply to an application for a writ of habeas corpus by a
person in custody pursuant to the judgment of a State court. The limitation period shall run

from the latest of —
{continued...)




PP A‘

Ydamaan ¥

9:08-cv-02762-PMD-GCK  Date Filed 08/22/2008  Entry Number 6-2 Page 14 of 15

P
®

. Page 15
Therefore, petitioner asks that the Court grant the following relief: VACATE PETITIONER'S

CONVICTION; ORDER STATE COURT TO RETRY PETITIONER WITHIN 180 DAYS, OR
RELEASE KIM;

or any other relief to which petitioner may be entitled.

Signature of Attorney (if any)

1 declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct
and that this Petition for Writ of Habeas Corpus was placed in the prison mailing system on
AUGUST 5, 2008 (month, date, year).

Exe;uted(dgned)m ' 3‘/5' (08 (date).

B %Qsmﬁak CM&\

Signature of Petitioner

*(...continued)
(A) the date on which the judgment became final by the conclusion of direct review or the
expiration of the time for seeking such review;
(B) the date on which the impediment to filing an application created by State action in
violation of the Constitution or laws of the United States is removed, if the applicant was
prevented from filing by such state action;
(C) the date on which the constitutional right asserted was initially recognized by the
Supreme Court, if the right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or
(D) the date on which the factual predicate of the claim or claims presented could have been
discovered through the exercise of due diligence.
{2) The time during which a properly filed application for State post-conviction or other collateral
review with respect to the pertinent judgment or claim is pending shall not be counted toward
any period of limitation under this subsection. .
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If the person signing is not petitioner, state rdadonéhip to petitioner and explain why petitioner is
not signing this petition. N/A

IN FORMA PAUPERIS DECLARATION

[Insert appropriate court]

[ RN R
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USDC.CLE&K.CHARLESTO“.S’
UNITED STATES DISTRICT COURT e ooa T
DISTRICT OF SOUTH CAROLINA
Ronald Coulter, #300410, .
Petitioner,
V.
Robert M. Stevenson, Il1l
Warden, Broad River Correctional Institution,

State of South Carolina, = Eé.

g §

Respondent v

[ .
§ &3
& g
82
= gg

, , s =

MEMORANDUM IN SUPPORT OI' PETITION UNDER it ;g

.

Xz

28 U.S.C. § 2254 FOR A WRIT OF

HABEAS CORPUS

Roneld Coulter, #300410
BRCI Monticello #216
4460 Broad River Road

Columbia, SG 29210

PETITIONER
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GROUNDS PRESENTED

GUILTY PLEA VAS INVOLUNTARY ANb UNINTELLIGENT AS A RESCLT OF INEFFECTIVE
ASSISTANCE OF COUNSEL. COUNSEL ADVISED PETITIONER TO ACCEPT PLEA AGREEMENT
BECAUSE COUNSEL VAS UNWILLING TO CONTINUE TRIAL PROCEEDINGS IN LIGHT OF
CODEFENDANT'S CONFESSION ANDlPLEA AGREEMENT.

GUILTY PLEA WAS INVOLUNTARY AND UNINTELLIGENT AS A RESULT OF. INEFFECTIVE

' ASSISTANCE OF COUNSEL. COUNSEL FAILED TO EXPLAIN THE LAWS OF CONFRONTATION

AND FIFTH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION TO THE PETITIONER
WHILE ADVISING THE PETITIONER TO ACCEPT A PLEA AGREEMENT .

845
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STATEMENT OF THE CASE

On February 23, 2004, jury trial proceedings began for petitioner, Ronald
Goultér, on the charges of kidnapping, conspiracy, and murder. The petitioner was
tried jointly, with codefendant Ivory Croker, before the Honorable Judge Deadra
Jefferson in the Charleston County Court of General Sessions. App. p.414-67L.

On February 25, 2004, the petitioner pled guilty to kidnapping, es part of a
negotiated plea agreement with the State. The petitioner was sentenced to thirty
(30) years of confinement. The éha;ges of conspiracy and murder were digmiésed
with prejudice. App. p.674-713.

A timely appeal was not perfected; )

- On July 16, 2004, the petifioner filed a Post-Conviction Relief (PCR) appli-
cation with the Charleston County Clerk of Court. App. p;732-745.

On June 23, 2005, the respondent filed a return requesting an evidentiary
hearing. App. p.746-751.

On May 26, 2006; the petitioner filed an Amended Brief to his PCR application.
App. p.752-762. ‘ |

On June 2, 2006, an evidentiary hearing was held at the Charleston Countj.
Courthouse before the Honorable Judge William P. Keesley. App. p.775-888.

On November 1, 2006, Judge Keesley issued ;n Order of Dismissal in the peti-
tioner's case. App. p.763-772. Petitioner appealed.

On June 8, 2007, the attorney for the petitisner filed a Petition for Writ

of Certiorari pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 {1988).

On July 19, 2007, the petitioner submitted a pro ge response to the Johnson
petition for Writ of Certiofari filed by the petitioner's attorney.

On May 19, 2008, the Petition for VWrit of Certiorari was denied.

This petition follows:
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STATEMENT OF THE FAGTS

The petitioner was on triel ﬁith codefendant ivory Croker. On Feb;uary 25,
2@04, codefendant Croker, in the midst of Jjury trial proceedings, pled guilty tc
nisprision of a felony, as part of a negotiated plea agreement qi@h the State.
The State recommended that all charges against codefendant Croker be dismissed and
a sentence of probation for the misprision charge, both contingent upon codefendant
Croker's testimony ageinst the petitioner, as a witness for the State. The Court
accepted the codefendant Croker's plea and the terms of his plea agreement, as
recommended by the State. App. pp.607-638. ‘

The petitioner was represented by Mr. Rodney Davis, of the Public Defendérls
Office of Charleston County. Mr. Devis was assisted by Ms. Jennifer Shealy, also
.with the Charleston County Public Defender's Office. Apb. p.46. .

Innediately gollowing the plea hearing for codefgndant Croker, Mr. Davis
motioned the Court fpr a2 mistrial. App. p.642, 1n.10-13. The trial court judge
indiceted that the mistrial motion will likély be denied. App. p.666, 1n.9-13.
Mr. Davié expressed an unwillingness, as well as esn unpreparedness, in continuing
the petitioner's trial proceeding, after the Court's opinion of the mistrial
motion. App. p.666, 1n.19-23; p.667, 1n.15-21; p.669; 1n.15 - p.670, 1n.2. On
February 25, 2004, the petitioner pled guilty to kidnapping, as part of a
negotiated plea agreement with the State; in which the charges of conspirgcy and
murder were dismissed with prejudice. App. p.675. '

At the State Post-Convietion Relief (PCR) hearing, Mr. Pavis testified that
his advice to the petitioner to plead guilty to kidnapping was based on the |

required testimony of qodefendant Croker. App. p.856, In.12 - p.857, 1n.25.

-6~
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ARGUMENT
1. GUILTY PLEA WAS INVOLU&TARY AND UNINTELLIGENT AS A RESULT OF INEFFECTIVE
ASSISTANCE OF COUNSEL. COUNSEL ADVISED PETITIONER TO ACCEPT PLEA AGREEMENT
BECAUSE COUNSEL WAS UNWILLING TO CONTINUE TRIAL PROCEEDINGS IN LIGHT OF

CODEFENDANT'S CONFESSION AND PLEA AGREEMENT.

DISCUSSION
"An ineffective assistance clainm asserts the absence of one of the crucial
assurances that the result of the proceeding 18 reiiable, so finality concerns
are somevhat weaker and the appropriate standard of prejudice should be somewhat

lower." Strickland v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 2068, 80

L.Ed.2d 674 (1984). "The right to confront and cross-examine adverse witnesses
contributes to the establishment of a system of criminal justice in which the
perception as well as the reality of fairness pfevaila... The right to confront
and cross-examine witnesses is primarily a functional right that promotes reli-

ability in criminal trials." Lee v. Illinios, 476 U.S. 530, 540,.106 S.Ct. 2056,
2062, 90 L.Ed.2d4 514, 525-26. In Le¢, the United Stetes Supreme Court identified

a basic understanding that "when one peregon accuses another of a crime under
circumstances in which the declarant stands to gaih by inculpating another, the
accusation is presumptively suspect and must be subjected to the serutiny of

cross-examination®. 476 U.S. @ 541, 106 S.Ct. © 2062. "It cannot seriously be

doubted at this late date that the right of cross-examination is included ih the
right of an accused in a criminel case to confront the witnesses against hin.
And probebly no oné, certainiy no one ekperienced\in the triel of lawsuits,
would deny the value of cross-examination in exposing faisehood and bringing out
the truth of a criminal case... Moreover, the decision of this Court and other
courts throughout the years have cpnstantly enphasized the necessity for cross-
exemination as a protection for deferdants in criminel cases." Pointer v. Texas,

380 U.S. 400, 404, 85 S.Ct. 1065, 1068, 13 L.BEd.2d 923, 926 [footnotes omittedl.
7=
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"0f all the rights that an accused person has, the right to be represented by
counsel is by far most pervasive, for it affects his ability to assert any other
rights he may have." Kirmelman v. Morrison, 477 U.S. 365, 377, 106 S.Ct. 2574,

2584, 91 L.Ed.2d 305 (1986). Also see U.S. v. Cronic, 446 U.S. 648, 654, 104
S.Ct. 2039, 2044, 80 L.Ed.2d 657 (1984).

The petitioner was denied his constitutionally guaranteed right to
effective assistance of counsel when: 1) trial counsel was unwilling to continue
trial proceedings after codefendant's mid-trial plea egreement, which required
codefendant to testify against the petitioner; 2) triesl counsel advised peti-
tioner to accept plea agreement on the basis of codefendant's "presumptively:
unreliable® confession, and required testimony; and 3) trial counsel failed to
protect the petitioner's procedural right to confrontation and cross-examination

to which the law entitled him.

At the State Post-Conviction Relief (PCR) hearing, the petitioner testified
that his trial counsel advised him to éccept a plea egreement because counsel
vwas unwilling and unprepared to continue trial proceedings in light of the
codefendant's confession and plea egreement. App. p.784, 1n.23 - p.785, 1ln.6;
App. p.793, 1n.8 -~ p.7%94, 1n.11. The petitioner also testified that trial
counsel further advised him that if the'tfial judge does not grant the motion
for mistrial, the only available option is to accept the plea agreement. App.
p.813, 1n.12 - 19.

The State PCR court correctly identified Strickland, supra, a2s the
goverring federal principle for adjudicating the petitioner's claim of
ineffective-assistance of counsel. App. p.766, 1n.9 - p.767, 1n.,. The State PCR

court found as a fact that trial counsel provided credible testimony that he was

-8-~
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willing and preparing to continue with trial proceedings in light of the co-
defendant's ples agreement. App. p.765, 1n.17 - 19; App. p.769, 1n.23 - .770,
In.7. In applying Stricklend, the State PCR court concluded that petitioner
failed to show any deficiency on counsel's pert or any prejudice resulting
therefrom; thereby dismissing petitioner's allegation that trial coﬁnsel was
unwilling to continue trial proceedings after the codefendant pleaded guilty.

App. p.770, 1n.7 - 9.

Pursuant to 28 U.S.C. §2254(e)(1), the petitioner can rebut the presumption
of correctness of the State PCR court by producing clear and convincing evidence
that the State PCR court's finding was wrong. At the State PCR hearing, trial
counsel gave perjured testimony regarding his willingness to continue trial pro-
ceecings. Counsel testified that after the codefendant entered a plea, he
fcounsel) filed a motion for continuance, listing all reasons necessary, hot to
stop the trial, but to allow for adequate time to prepare, in light of the co-
defendent's unexpected plea agreemert. App. p.83G, 1n.7 - 22. Trial counsel
repeatedly testified that he was requesting'mofe time, and ﬁot a requést to stop
the triel. App. p.846, 1n.8 - 12, 1n.20 - 22; App. p.849, 1n.3 - 6.

The trial record clearly provides evidence contrary to counsel's PCR
testimony. After the trial court accepted the codefendant's plea {App. p.633),
there is no record of a motion for contihuance, as counsel testified to. The
recorc shows that counsel, in fect, entered a moticn to stop the trial, contrary
to counsel's PCR testimony. App. p.642. In fact, counsel steted to the trial
court that a =mistrial is the only remedy, and must be granted. App. p.643, 1n.

6 - 15. Counsel put forth the following reasons to support his nmistrial requeet:
1. The selected jury has been compromised. Avp. p.643, 1ln.16 - p.644, 1n.10.
2. The courtroom layout has changed. App. p.644, 1ln.11 - p.646, 1n.12.

3. Counsel's credibility hes been tginted. App. p.647, 1n.1 - 13.
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be Counsel lacks knowledge of codefendent's plea agreement. App. p.649, In.6 -
p.650, 1n.16. . ‘ '
5. Counsel's inability to- prepare and present an effective defense. App.p.656,
1n.10 - 17,
However, the trial judge dismissed the merits of all of counsel's érguments for
a mistrisl. App. p.645, 1n.9-15; App. p.649, 1n.12-19; App. p.657, 1n.3 - p.659,
1n.20. The trial judge ther indicated that the motion for mistrial would likely
be denied. App. p.666, 1n.9-13. In response, counsel admitted to the Court that
he was overwhelmed and unprepared at that point; and continued to express an -
unwillingpess to continue with triel after the judge suggested a curative 1n;
struction to the jury explaining the co&efendant's absence. App.p.666, 1n.19-23;
App. p.667, 1n.15-21; App. p.669, 1ln.15 - p.670, 1n.2. Trial counsel confirmed
at the State PCR hearing that he admitfed to the Cqurt that he was unprepared to
proceed; however, he was requesting more time. App. p.849, 1ln.3-6. Again, trisl
counsel offered false testimony. The trial record clearly shows that counsellwas
admitting to the Court that he was unprepared, with regards to future witnesses;

and not requesting additional time, as counsel testified to. App.p.667, 1n.15-21

Trial counsel also gave perjured testimony regarding his trial strategy for
continuing trial in light of codefendant's plea agreement. On direct examination
" at the State PCR hearing, triel counsel wes asked, did he talk to the petitiomer
ebout how to proceed with trial in light of the codefendant's plea agreement?
Trial couneel responded by teet;fying,fhe the multiple issues listed in his
‘ﬁotion for continuance goes to the fact that he was ready and prepered to pro-
ceed, althoﬁgh he preferred more t}me‘to prepare. In addition, counsel testified
that ﬁhe sole purpose of requesting information about the codeferdent's plea

agreement, in his motion for continuance, was for cross-examination purposes.

App. p.847, 1n.7 - p.849, 1n.2. Again, the trial record provides evidence to the

~-10-
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contrary of counsel's PCR testimony. Trial counsel used a motion for continuance,
that did not exist, to establish that he was prepared to go forward with triel.
Furthermore, the trial record clearly shbws that counsel raised the issue of the
codefendant's plea agreement in an attempt to establish prejudice as grounds for
a mistrial, end not for future cross-examination purposes, as counsel testified

to. App. P.649, 1n.12 - p.659, 1n.20.

The State PCR court stated in its findings of fact and conclusion of law
that 1t had the opportunity to review the record in ite entirety and weighed the
credibility of the witneSSes that testified at the State PCR hearing accordingly.
App. p.764, 1n.19 - p.765, 1n.1. The very evidence the State PCR court considered
demonstrates that its factual finding, that counsel provided credible testimony

that he was willing and preparing to continue trial proceedihgs, was wrong. The

petitioner asserts that the trial record provides "clear and convincing" evidence,

as required by 28 U.S.C. §2254(e)(1), to rebut the presumption of correctness of
the State PCR court that counsel provided credible testimony with regards to his

villingness to continue trial after the codefendant pleaded guilty.

28 U.S.C. §2254(e)(1) must also be reconciled with 28 U.S.C. §2254(d)(2).
A state court decision fails the test established by the "unressonable deter-
mination" clause in §2254(d)(2) if the adjudication of the claim is "based on an
unreasoreble determination of the facts in light of thé'evidence presented in
the state court proceeding". The State PCR court misapprehended the underlying
facts of the petitioner's claim that counsel was unwilling to continue trial,
and reached an unreliable decision on the merité of that claim. The State PCR
court firding, of counsel'é willingness to continue trial, cannot be considered

& reasonable determination of the facts in light ‘of the evidence, where the

evidence was clear that counsel was not willing to go forward after the codefen;“

. [
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dant pleaded guilty. The State PCR court fsiled to carefully consider, end
reasonably analyze, the petitioner's ineffective-assistance claim under the

Strickland standard.

"The benchmark for judging any claim of ineffectiveness must be whether.
counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied on as having produced a just result." Strickland,

supra, 466 U.S. € 686, 104 S.Ct. @ 2064. "... The defendant must overcome the

presunption that, under the circumstances, the challenged actions might be con-
gsidered sound trial strategy." Id. 104 S.Ct. @ 2065. "A convicted defendant

making a claim of ineffective assistance must identify the acts or omissions of
counsel that are zlleged not to have bteen the result of reesonable professional
judgment. The court must then determine whether, in light of all the circumstances,
the identified acts or omissions were outside the wide range of professionally
competent aséistance. In making that determina;ion, the court should keep in

mind that counsel's function, as elaborated in prevailing professional norms,

is to make the adversariel testing process work in the perticular.case." I1d. 104
S.Ct. & 2066.

The petitioner presented probative evidence from the trial record to support
his allegations and to show that counsel's unwillingness to continue trial
appeared to stem from a lack of preparation, rather than trial strategy, and the
outcome of the triel was dependent upon the credibility of State witnesses yet
to testify. App. p.794, 1ln.12 - p.796, 1n.7; App. p.813, 1n.20 - p. 814, 1ln.14.
The petitioner identified specific acts or omissions of counsel that deprived the
petitioner of a specific constitutional right designed to guarantee a fair triel.
App. p.797, 1ln.21 - p.798, 1n.12; App. p.800, 1n.10-18. In addition, the péti-
tioner provided testimony to demonstrate a reasonable probability that counsel's

deficient performance prejudiced the outcome of the proceeding. App. p.202, 1n.2 -

-12-
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p.803, 1n.10; App. p.817, 1n.1-16; App. p.818, In.4-12.

At the State PCR hearing, counsel testified that he filed a motion for

continuance, after the codefendant pled guilty. Afterwards, he talked to the

~ petitioner about the changes in circumstances of the trial, and also talked to

the Deputy Solicitor about options to resolve the case short of continuing
forward with all charges. App. p.839, 1n.7 - p.840, ln.12.
"Thus, the edversarial pfoéess brotected by the Sixth Amendment requirés

that the accused have 'counsel acting in the role of advocate'. Anders v. Cali-

fornia, 87 S.Ct. 1396, 1399 (1967). The right to effective assistance of counsel

is thus the right of the accused to require the prosecution's case to survive the

- crucible of meaningful adversarial testing... But if the process loses its

character as a confrontation between adversaries, the constitutional guarentee

is violated.” U.S. v. Cronic, supra, 446 U.S. € 656, 104 S.Ct. @ 2045.
"When & criminal proceeding 'loses its character as a confrontation between
adversaries', the harm dcne a defendant is as certain as it is difficult to

define." Lockhart v. Fretwell, 506 U.S. 364, 380, 113 S.Ct. 838, ‘848, 122 L.Ed.2d

180 (Justice Stevens in dissent 1 .

Trial counsel ultimately testified that although the State's case was cir-
cumstantial, and that the credibility of the witnesses was the issue, he advised
the petitioner to plead guilty to kidndpping because it was his opirion that the
petitioner would have been found guilty of all charges,_if the trial had continued,
now that the codefendant was going to testify. App. p.856, 1n.12 - p.857, ln.is.

Trial counsel's reasoning did not reflect a strategic decision, but rather
an abdication of advecacy, and that abdication undermined the proper functioning
of the adversarial process, thereby rendering the trial proceeding unreliable.

"Indeed, the existence of detailed guidelines for fepresentation could.
-13-
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distract counsel from the overriding mission of vigorous advocacy of the defendant'é
cause. Moreover, the purpose of the effective assistance guarantee of the Sixth
Amendment is ... simply to ensure,tﬁat criminal defendants receive a fair trial.”
Strickland, supra, 466 U.S. @ 689, 104 S.Ct. @ 2065. Thus, a fair trial is one
in which the evidence subject'to adversarial testing is presented to an impartial
tribunal for resolution of issues defined in advance of the proceeding. ld. 104
S.Ct. @ 2063.

"Absent competent counéel, ready and able to subject the prosecution's case
to the crucible of meaningful adversarial testing, there can be no guarantee that

the adversarial system will funciion properly to produce just and reliable results."

U.S. v Cronic, supra, 466 U.S. @ 656, 104 S.Ct. @ 2045.

The codefendant's testimony was critical and there was a real_poséibility

that pursuit of a line of impeachment evidence could have done serious demege to
the strength of the State's case, The trial record shows that the codefendant
provided inconsistent statements as it relates to his plea hearing testimony.
App. p.155-56; App. p.633,:1n.22 - p.638, 1n.6. The record shows that the codefen-
éent admitted to drug abuse trestment. App. p.613, 1n.19 - p.614, ln.1i. The record
shows that the codefendant pleaded guilty to a crime of dishonésty. App. p.615,
1n.12-19. The record shows that the cbdefendant was required to testify ageinst
the petitioner in order to have several charges dropped against him, 2s part of
a negotiated plea agreement. App. p.616, 1n.5 - p.617, 1n.25.

- "The exposure of a witness' motivation in testifying is a proper and inportant
funetion of the constitutionally protected. right of cross-examination." Deleware

¥, Van Arsdall, 106 S.Ct. 1431, 1435 (quoting Davis v. Aleska, 94 S.Ct. & 5110
{citing Greene v. McElroy, 79 S.Ct. 1400, 1413)).

The centrality of cross-examination to the fact-finding process makes it

-
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ﬁafticularly difficult for trial counsel to conclude beyond a reasonable doubt

that no impeechable evidence or that no evidence exculpatory to the petitioner
could have emerged from a gehuinely adversarial testing of the codefendant.
Counsel's failure to elicit‘teétimony from, or cross-examine the codefendant
conceraning his bias in testifying may have deprived the petitioner of hig best
opportunity to expose, to the jury, genuine flaws in the prosecution's case - flaws
that the cold record will not reveal to a reviewing c>ourt, . A reasonable Jjury might
have received a significantly different impression of the codefendant's credibility
had trial counsel been willing and prepared to pursue a line of cross-examination,
such as permitted by S;C. Rules of Evidence. "Indeed, the ﬁain and essential

purpose of confrontation is to secure for the opponent the opportunity of cross-

examinetion." Delaware v. Van Arsdall, supra, 106 'S.Ct, @ 1435 (Quotes omitted).

The peti‘tioner testified during the Stete PCR hearing that he believed that
the Stete's case against him was weak. App. p.818, 1ln.4-6. The trial record shows
that the State's evidence in the petitioner's cese was purely circumstantial and
testimonial. App. p-434-453; App. p.458, 1n.4-19,

"A fact which can be primarily established only by witnesses cannot be proved
against an eccused... except by witnesses who confront him at trial, upon whom he
can look while being tried, whom he is entitled to cross-examine, and whose testi-
mony he may ihpeach in every mode authorized by the established rules governing

the trial or conduct of criminal cases.® Coy v. lowa, 487 U.S. 1012, 1017, 108

S.Ct. 2798, 2801, 101 L.Ed.2d 857 (1988).

Trial counsel's conduct, in not protecting the petitioner's constitutional
right to confrontation and cross—examinafion, undermined the proper functioning
of the adversarial process; thereby depriving the petitioner of a fundamental
right to e fair trial. |

"From counsel's function as assistant to the defendant derive the over-

-15-
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arching duty to advocate the defendant's cause... Counsel also has a duty to bring
to bear such skill and knowledge as will render the trial a reliable adversarial

testing process." Strickland, supra, 466 U.S. @ 688, 104 S.Ct. @ 2065.

"Unless a defendant charged with a serious offense has counsel able to invoke
the procedural and substantive safeguards that distinguish our system of justice,
a serious risk of injustice infects the trial itself." Cuyler v. Sullivan, 446

U.S. 335, 343, 100 S.Ct. 1708, 1715, 64 L.Ed.2d 333. {Quotes omitted).

"The proper measure of attorney performance remains simply reasonableness

under prevailing professional norms." Strickland, supra, 466 U.S. @ 688, 104 S.Ct.

@ 2065. "Ir every case the court should be concerned with whether, despite the
.’strong presunption of reliability, the result of the particular proceeding is un-
reliable because of a breskdown in the adversarial process that our system counts

cn to produce just results." Id., 466 U.S. @ 696, 104 S.Ct. @ 2069.

The evidence adduced at the State PCR hearing, including the trial reéord,
conteﬁplates that: 1) trial counsel did not "make the adversarial testing process
work" in the petitioner's case; 2) trial counsel 1lied, under oath, in an attempt
to defend allegations of ineffectiveness; and 3) trial counsel's abdication of
advocacy prejudiced the defense so as to deprive the petitioner of the opportunity
of confrontation and cross-examination of advefse witnesses.

Unreliability or unfairness does not resu;t if the inefqutiveneas of counsel
does not deprive the defendant of any substantive or procedural right to which the
law entitles him. The petitioner had a constitutionally protected right to con-
front his codefendant, to secure the opportunity of cross-examination; to provide
the jury with impeachable evidence that trial counsel was unwilling to offer.

The petitioner asserts that trial counsel's performance was constitutionally
deficient; and that deficient performance prejudiced the'defénsé so as toldeprive

the petitioner of a fair trial.nErrore that undermine confidence in the fundsmentel

16—
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fairness of the state adjudication certainly justify the issuance of the federal
writ. "Since fundamental fairness is the central concern of the writ of hebeas

corpus, no special standards ought to apply to ineffectiveness claims made in

habeas proceedings.” Strigk}and, supra, 466 U.S. @ 697-98, 104 5.Ct. 8 2070.

(citings omitted).

2. GUILTY PLEA WAS INVOLUNTARYVAND UNITELLIGENT AS A RESULT OF INEFFECTIVE
ASSISTANCE OF COUNSEL. COUNSEL fAILED TO EXPLAIN THE LAWS OF CONFRONTATION
AND FIFTH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION TO THE PETITIONER
WHILE ADVISING THE PETITIONER TO ACCEPT A PLEA AGREEMENT..

DISCUSSION

The purpose of the constitutional guarantee of right to counsel is to protect
an accused from conviction resulting from his own ignorance of his legal and con-
stitutional rights. |

"5 defendant who enters such a plea simultaneously waives‘several constitu-
tional rights,including his privilege egainst self-inerimination, his right to
trial by jury, and his right to confront his sccusers. For this waiver to be valid
under the Due Process Clause, it must be 'an interitional relinguishment or aban-
donment of a known right or privilege'. Consequently, if a defendant's guilty plea

is not equally voluntary and knowing, it has been obtained in viclation of due

process and is therefore void." McCerthy v. United States, 394 U.S. 459, 466, 89
S.Ct. 1166, 1171. (footnotes omitted) (citing omitted).

The petitioner testified at the State PCR hearing that triel counsel failed
to fully inform him of the laws and rules that govern the right of confrontation

and cross-examination. App. p.804, 1n.21 - p.810, 1n.2. The petitioner also
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testified that trial counsel failed to explain the law regarding the Fifth Amend-
ment privilege against self—incriminatioﬁ. App. p.810, 1n.3-6. The petitioner

further testified that he did not understand that the right to remain silent was
the seme as the Fifth Amendment privilege against self-incrimination. App. p.830,

1n.13-24.

At the State PCR hearing, counsel testified to, or éffirmed the follow{ng:
1, He did not need to discuss specific rules of evidence with the petitioner.
App. P.847, 1n.25 - p.848, 1n.2. '
2. He did not explain to the petitioner that the codefendant's plea'heariné was
considered out-of-court testimony and therefore hearsay by éourt rules. App.
p.84%9, 1n.13-18. |
3. He did not explain to the petitioner that the codefendant's confession, during
hie plea heering, vag inadm;ssiﬁle at trial against the petitioner. App. p.849,
1r.19-23.
L. He was aware 6f prior inconsistent statements of fhe'codefendant.lﬁpp. p.850,
In.11-16. '
5. He did not explain to the petitioner that the codefendant;s motivation in
testifying could be exposed to the jqry during cross-examination. App. p.850,
Ir.17 - p.851, 1ln.6.
6. The credibility of the witnesses was the issue in this case. App.p.851, 1ln.11-16.
7. He engeged in a routine discussion of.the rights of confrontation and cross-
exanination with the petitioner in a fashion similar-to what a court does during
a plea. Appf‘p.851, In.17 - p.852, 1ln.4.

Trial counsel further testified that he explained to the petitioner that his
constitutional privilege egainst self-incrimination, with regar@s tc a plea, means
that the judge is going to ask questions and the petitioner has to answer then.

App. p.858, 1n.8 - p-859, 1n.10. Trial counsel also confirmed that he did not

-18-
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explain to the petitionmer that the right to remain silent was the same as the right

against self-incrimination. App. p.858, 1n.25 - ﬁ.859, 1n.6.

",... That a guilty plea is = grave and solemn act to be accepted only with
care and discernment has long been recognized. Central to the plea and the foun-
dation for entering judgment against the defendant is thg defendant's admission
in open court that he committed the acté charged in the indictment. He thus stands
as a witness against himself and he shielded by the Fifth Amendment from being
.compelled to do so - hence tﬁe minimum requirement thet his plea be the voluntary

expreséion of his own choice." Brady v. United States, 397 U.S. 742, 748, 90

8.Ct. 1463, 1468 (1970).

The State PCR court found as & fect that: 1) the petitioner (applicant)
claimed that trial counsel did not‘explain the law regarding the consequences of
a guilty plea; 2) trisl counéel testified at the hearing that he advised the
petitioner to plead guilty ﬁo kidnapping and fully expleined the consequences and
sentence possibilities; and 3) trisl counsel's testimony was credible. ‘ v

The State PCR court éoncluded that the petitioner failed to meet his burden
to show that counsel-was ineffectivé or was prejudiced by such deficiency; thereby
dismissing the petitioner's allegation that trial counsel failed to explain the
laws of confrontation and Fifth Amendment privilege against self-incrimination,

direct‘consequences of a guilty plea. App. p.768, 1n.20 - p.769, 1ln.4.

Although Boykin v. Alabama, 395 U.S, 238, 89 8.Ct. 1709, 23 L.Ed.2d 27
specifically addresses the waiver of the privilege againet self-incrimination,
the right to trial by jury, and the right to confront one's accusers, its primary

requirement is that the defendant have a nfull understanding of what the plea

connotes and of its consequences". 395 U.S. @ 244, 89 S.Ct. @ 1709, Under Brady v.

=19~
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United States, supra, a plea is voluntary only if entered "by one fully aware of

the direct consequences". 397 U.S. @ 755, 90 S.Ct. @ 1472. When a defendant

alleges, on collateral attack, that he was denied the right to exercise one of
his constitutional rights, the sole inguiry should be whether he was informed of

that right, and if so, whether he validly waived it.

The evidence adduced at the State PCR hearing contemplates that: 1) counsel
did not fully explain to the petitioner his right to confrontation and cross-
examinétion; including the impeachment of witnesses' credibility; 2) counsel did
not fully understand what the Fifth Amendment privilege ageinst self-incrimination
connotes; and 3) counsel clearly failed to properly advise the petitioner of what

his Fifth Amendment privilege entailed.

A claim under 28 U.S.C. § 2254 requires the federal habeas court to ensure
that the state criminal conviction was not achieved at the expense of the peti-
tioner's constitutional rights. The petitioner's claim of ineffective assistance

of counsel in his plea should be considered under the standards of Strickland.

"In the context of guilty pleas, the first helf of the Strickland v. Washington
test is nothing more than a restatement of the standard of attorney competerce

already set forth in Tollett v. Henderson, suprs, and McMann v. Richardson, supra.

The second, or "prajudice", requirenent, on the other hand, focuses on whether
counsel's constitutionally ineffective performance affected the outcome of the

plea process." Hill v. Lockhert, 474 U.S. 52, 58-59, 106 S.Ct. 366, 370, 88

L.Ed.2d8 203 (1985).

As to the State PCR court finding that the petitioner had been fully advised
of the consequences of his plea, the petitioner asserts that the State PCR court's

decision cannot be considered a reasonable determination of the facts in light of‘

w20
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the evidence, where the evidence was clear that the petitioner was not fully
advised of the consequences of his plea. Where counsel has recommended a plea of
guilty without fully understanding, much less explaining to the petitioner, the
Fifth Amendment privilege against self-incrimination, there can be no question
that his performance was deficient. Counsel's failufe to fully explain the con-
sequences of exercising the right of confrontation and cross-examination to the
petitioner cannot be considered adequate representation.

South Carolina's jurisprudence has clearly established that, in accordance
with Strickland's standdrds, the fallure to inform a client of a constitutionally
protected right and the consequences of exercise and waiver of those rights falls

below an objective standerd of reasonable representation. See Brown v. State, 340

S.C. 590, 533 S.E.2d 308 (2000).

Again, the State PCR court failed to carefully consider, and reasonably
analyze, the petitioner's ineffective-assistance claim under the Strickland

standard.

The petitioner provided additional testimony at the State PCR hearing to
demonstrate a reasonable probability that counsel's ineffective performance did
affect the outcome of the proceedings. The petitioner indicated that he did not
understand that witnesses could be impeached to attack credibility. The petitioner
also indicated that he did not understand his Fifth Amendment privilege against
self-incrimination. The petitioner concluded that had counsel explained those
rights, he would have invoked those rights by not pleading, and insisting that

witnesses testify and subject themselves to cross-examination.

"Thus, the core purpose of the counsel guarantee was to assure ‘'Assistance!

at trial, when the accused was confronted with both the intricacies of the law

and the advocacy of the public prosecutor." Cronic, supra, 466 U.S. 8 654.

-21-
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CONCLUSION
By reason of the foregoing argument, the petitioner asks that the dourt
vacete the petitiomer's conviction, end order tﬁe State court to retry the peti-
tioner within 180 days or release him. The Court should also.grant any other

relief to which the petitioner may be entitled.

Respectfully submitted,

/‘Rd‘m&ck G&—Cﬁ%

Ronald Coulter, ' #300410

Petitioner

This 5th day of August, 2008.
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STATE OF SOUTH CAROLINA ) ' '
. ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
2004-CP-10-2999
| Ronald Coulter, 300410, ; % . § %
Applicant, ; érz =}
B M !
v, ) ORDER OF DISMISSAL. §% <
- ) 9z =
State of South Carolina; ) g—gg ~
. ) 32 @
Respondent. ) & =
)
PROCEDURAL HISTORY

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed July 16, 2004. The Respondent made its Return on June 23, 2005. An evidentiary hearing
into the matter was convened on June 2, 2006, at the Charleston County Courthouse. The
Applicant was present at the hearing and was represenied by Lea Kerrison, Esquire. The
Respondent was represented by Colleen Dixon of the South Carolina Attorney General's Office.

At the hearing, the Applicaﬁt testificd on his own behalf. Testifying on behalf of the
State was Rodney.Davis, Esquire and Scarlett Wilson of the Solicitor’s Office. This Court also
had before it a copy of the transéript of the proceedi@s dgainst the Applicant, the records of the
Charleston County Clerk of Court, and the Applicant's records from the South Carolina
Department of Corrections.

The records bc'efore this Court indicate that the Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Charleston
County Clerk of Court. The Applicant was im‘licted at the May 2002 term of the Charleston

County Grand Jury for kidnapping (2002-GS-10-2443), cbnspiracy to commit kidnapping (2002-
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GS-10-4454), and murder (2003-GS-10-4454). He was represented by Rodney Davis, Esquire.
The Applicant proceeded to trial with his co-defendant on February 23, 2005. Two days into -
trial, on February 25, 2005, the co-defendant decided to plea guilty and testify for the State
against the Applicant. The Applicant pled guilty later sz day to kidnapping.- The other charges
were nol prossed. He was sentenced by the Honorable Deadra L. Jefferson to confinement for
thirty (30) years. The Applicant did not appeal his conviction 61' sentence.
In his application for PCR, the Applicant alleges:
1. Invéluntary guilty plea; '
2. Ineffective assistance of counsel:
a, Failux_'e. to adequately object to fhc sufficiency of the indictments presented; ‘
b. Failure to investigate an alibi‘ defense;

c. Failure to object to the short intervention between the reception of discovery
and the actual trial;

T

d. Failure to explain the Law regarding the cpnéequence of a guilty plea;

e. Failure to adequately file a direct appeal; .

£. Failure to object to subject matter jurisdiction to accept guilty plea;

" g Failure to raisé meritorious issues preserved for appea!;
3. Brady violation. . | ' .
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the oﬁportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opponun_ity- o

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their

865
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testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann, §17-27-80 (1985).
During the hearing, the Applicant claimed that he had no knowledge of the crime and

denied any involvement with the kidnapping and murder. He testified that his trial attomey, -

“Rodney Davis, was unwilling and unprepared to go forward with a trial afier the co-defendant

plea o ty. He also testified that he was not informed of his right to cross-examine or impeach
his co-defendant. |

Trial counsel testified that he met with the Applicant numerous times and si:em a large
amount of time in preparation for the trial. ﬁaﬁs testified that he filed motions for continuance
and mistrial after the co-defendant plead guilty. He further testified lhat after the co-defendant
pled guilty, the Applicant spent over an hour telling him about the planmng and commission of
the kidnapping, Davis advised the Applicant to plead to kidnapping, and informed the Applicant
that it carried a maximum sentence of 30 years.

Davis noted that while specific rules of evidence and impeachment were not brought up
in these conversations, the principles were discussed. The rules of confrontation and cross
examination were discussed. M&ough trial counse) advised the Applicant of the advantages of
pleading he testified that it was ultimately. theApplicaﬁi‘s decision to pl avis testified he
would have gone forward with the trial had the Applicant elected to do so, and was in fact
already preparing 10 do so in the event ti;at his motions for continuance or mistrial were denied.

Solicitor Scarlett Wilson wified at the hearing that the co-defendant admitted to helping
the Applicant put the victim’s body in the trunk of a car, but denied knowledge of what occurred
after the Applicant left wnh the body. The body ot' the vxctnm was found (wo to three days after
the plea of both the co-defendant and the Applicant. After his plea,. the Applicant agreed to speak

.3
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with the State..Wilson further testified the Appiicang admitted the kidnapping was planned. After
a reexamination of the co-defenciant based on the Applicant’s statement, the co-defendant
admitted that he helped dispose of the body after the Applicant had murdered the victim.

The Applicant was recalled after this testimony by the solicitor, and he ciaimed that both
trial counsel Davis and Solicitor Wilson were lying about the confession regarding the extent of
his involvemt}nt. .

In a post-conviction relief a&.ion. the Applicant has the burden of proving the aﬁegatiom
in the gpplication. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, -the Applicant must
’}, prove that "counsel’s conduct so undermined the proper fundioning of the advefsarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 LEd.2d 674, 692 (1984); Butler, 1d.

. The proper measure of performance is whether the attorney provided representation
within the range of competence' required in criminal cases. Courts presume that counsel
rendered adequate assistance and made a.ll- significant decisions in. the exercise of reasonable
professional judgment. Butler, Id. The Applicant must overcome this presumption to receive
relief. Cherry v, State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applimﬁt must prove that counsel's performance was deficient. Under this
. prong, attorney performance is measured by its "reasonableness under professional norms.”
Cherry, 300 S.C. at 117, 385 S.E.2d at 625, cﬁing.mg. . Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability tﬁt,

but for counsel’s unprofessional errors, the result of the proceeding would have been different.”

4
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Cherry, 300 S.C. at 117-8, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,
he would not have pled guilty and would have insisted on going to trial. Hill v. Lackhart, 474
US. 52, 106 S.Ct. 366, 88 LEA. 24 203 (1985). - | o |
'I"he Applicant raised the following allegatiohé in his PCR application and the subsequent

evidentiary hearing: '

A. Involuntary Guilty Plea.

The allegation that the guilty plea was involunt'ary is without merit. In PCR wsﬁ, an applicant

asserting a constitutional violation must frame the issue as one ‘of ineffective assistance of:

counsel. Al-Shabazz v, State, 338 S.C. 354, 363-64, 527 S.E.2d 742, 747 (1999). A PCR
x[' applicant who pleads guilty on the advice of counsel may collaterally attack the plea oaly

through a claim of ineffective assistance of counsel. Roscoe v. State, 345 S.C. 16, 20, 546

S.E.2d 417, 419 (2001). This claim will therefore be addressed ‘as ineffective assistance of

counsel. ' |

B. lneffective Assistance of Counsel. .

1, Failure to adequately object to the sufficiency of the Indictments presented.
The Applicant claimed th.at trial counsel did oot adequately object to the sufficiency of
the indictments presented. However, the Applicant did not specifically address this allegation
) duﬁr;g the hearing. He has therefore waived this allegation and failed to meet his burden of proof
regarding any alleged deficiency on the part of counsel or prejudice resulting therefrom.
Therefore, this allegation is denied and dismissed with prejudice. '

2. Failure to investigate an alib] defense.
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- The Applicant claimed that trial counsel did not adequately investigate an alibi defense.
However, the Applicant did not address this issue at his hearing, nor did he present any witnesses
to support an aiibi. He has therefore waived this allegation and failed to meet his burden of proof

regarding any deficiency by counsel or prejudice resulting therefrom. Therefore,, this allegation is

denied and dismissed with prejudice. :
pa mﬂ
3. Faflure to object - to the short-mhwea&on between the recelpt of discovery
mnterlals and the beginning of trial.

The Applicant further claimed that trial ooﬁn#el was not prepared for trial because he had
not had enough time to review the discovery malenals The Applicant testified that Mr. Davis
should have asked for a continuance before pmceedmg w trial. Trial eounsel's tesumony,
however, indicates that the defense was prepared for trial. Mr. Davis further testified there was
no need to file a continuance. This Court finds that trial counsel’s tstii'nony is credrible.

~ Toshow prejﬁdioe stémming frbm the lack of a oonlinumioe motion, the Applicant would
have to demonstrate that trial counsel could have been better prepared or disooﬁcred some
evidence had he made a motion for a continuancet Given the absence of such evidence, the |
Applicant has fﬁiled to demonsﬁ'ane he was prejudiced by counsel’s failure to request a
continuance. The Applicant has failed to meet his burden of proof to show that counsel was
ineffective or that he was prejudiced by such deficiency. Therefore, this allegation is denied and

dismissed with prejudice.

4. Failure to explain the law regarding the consequence of a guiity plea.
The Applicant claimed that trial counsel did not explain the law regarding the

consequences of a guilty plea. Trail counsel testified at the hearing that he advised the Applicant
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to plead guilty to kidna;rping and fully explained the consequenoes and sentence possibilities.
This Court finds that the trial counsel’s testimony is credible. The Applicant has failed to meet

. his burden to show that counse] was ineffective or was prejudiced by such deﬁciency. Therefore,

. thisallegation is expressly denied and disrniseed with prejudice. |

5. Failure to adequately file a direct appeal.

The Applicant claims that trial counsel did not adequately file a direct appeal. However,
the Applicant did not speciﬁcall-y eddress this allegation during the hearing. He has thereﬁre :
wa:ved this allegation and failed to meet his burden of proof regarding any deficiency on the part
of counsel or prejudice resulting therefmm Therefore, this alleganon is demed and dismissed
with prejudice.

6. Failure to object to snbject matter jurisdiction to accept guilty plea.

\,)f’"\ The Applicant elaimé that trial counsel failed to ebject to the subjeet matterjurisd}ction to
accept the Applicant’s guilty plea. However, the Applicant did not specifically address this
allegation during the hearing, He has therefore waived this allegation and failed'to meet his
burden of proof regardirrg any deficiency on the part of cour:sel or prejudice resulting therefrom.
Therefore, this allegation is denied and dismissed with prejudice. | B

7. Fallure to raise meritorious issues preserved for appeal.

The Applicant claims that trial counsel did not raise memorious issues preserved.

i - However, the Applicant did not specifically address this allegation during the hearing. He has
therefore waived this allegation and failed to meet his burden of proof regarding any deficiency
on the part of counsel or prejudiee resulting therefrom. Therefore, this allegation is denied and
dismissed with prejudice.

8. Counsel was not willing to proceed to trial after co-defendant plead guilty.
7
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The Applicant claims that trial counsel was not willing to proceed to trial after co- e
defendant}pleadgn%y&ﬁ;owever, at the hearing, trial counsel testiﬁe‘d- that although (it K
defendant’s plea with the State changed his trial strategy, he was still willing to continue with the
trial if the defendant has chos;n to:proceed. Trial counsel further testified that the defense had '
filed moﬁon;s for a mistrial or in the alternative for a continuance, and .although both were likely
to be denied, the Applicant pled guilty before the Court could rule on either motion. This Court
finds that trial counsel’s testimony is credible. The Applicant has failed to show any deﬁcienc:y
on the part of counsel or prejudice resulting therefrom, and therefore this allegation is expressly
denied and dismissed with prejudice.

C. Brady Violation;

The Applicant alleges that the State withheld favorable evidence in violation of Rulle. 5
SCRCrimP and Brady v, Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed. 2d 215 (1963), in that
the State did not inform him that the co-defendant had told the Solicitor where the body of the
victim was located. Applicant claims that had he been informed of this evidence, he would not
have pleadgmty%nd instead would have p:pceedet_i to trial and attempted to impeach the co-
defendant’s testimony. -

In gvaluating post-trial Brady claims, the Applicant must show that (1) the prosecution
suppressed evidence, (2) the evidence W(;uld have been favorable to the accused, and (3) the
suppressed evidence is material. United States v. Wolf, 839 F.2d 1387 (10th Cir. 1988). _

At the evidentiary hearing, the Solicitor testified that the State had no knowledge of the
location of the victim’s body at the time of the Applicani's plea. The Me&ndm did not inform
the solicitor that he knew where fhe body of the victim was located until two 1o three 'days after
the plea of both defendants. Without knowledge of the location of the body at the time of the

8
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Applicant’s plea, the State could not have withheld such evidence from the Applicant. This court
finds the testimony of the Solicitor to be credible. Therefore, this allegation is expressly denied
and dismissed with prejudice, .

As discussed above, the Applicant has failed to carry. his burden m this action. Therefore,
this Ooﬁn finds that the application must be denied and dismissed.

CONCLUSION

Based on all the foregoing, mk Court finds-gnd concludes that the Applicant has not
established any constitutional violations or deprivations that'would require this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed
with pre;udwe |

. Fhis-Coust-advises Applicant that he-must file and serve a notwe of appeal within thinty

(30) days from the receipt by qounsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACli. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellate éounsel's assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP; provides that if the applicant wishes to seek appellate

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your

- attention is directed to South Carolina Appellate Court Rule 227 for appropriate procedures for

appeal.
IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the i!espondent.
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- ANDIT 1S SO ORDERED this _]** dayof Y. 2006,

- L (OA.Q»——

William P. Keesley
Presiding Judge
Ninth Judicial Circuit

ﬁf;ﬂ%_b‘_, South Carolina.

o

10
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The South Carolina Court of gppealﬁ

Ronald Coulter, Petitioner

State of South Carolina, Respondent

ORDER

This matter is before the court on a petition for a writ of certiorari
following the denial of Pcfitionerfs application for post-conviction relief.
Petitionef’s counsel asserts that the petition is without merit and
requests permission to withdraw from further representation. Petitioner filed
- a pro se response.
After careful consideration of the entire recdrd as required by Johnson

v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), we deny the petition and grant

counsel’s request to withdraw.

/,L,széﬂ}/p

g .
H R S Q00 , J. Williams

, J. Huff

, J. Kittredge
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SOUTH CARCLINA COMMISSION ON INDIGENT DEFENSE

Diviston of Appellate Defonse
1330 Lady Stroet, Suite 401 .
Columbia, South Carolina 20201-3332

Posat Office Box 11589

Columbla, South Carolina 29211-1689
Telophone: (803) 734-1330
Factimile: (303) 734-1397

Joseph L. Savitz, lll, Chief Appellate Defondsr
Wanda H. Carter, Deputy Chief Appellate Defender

May 29, 2008

Mr. Ronald Coulter #300410
Broad River Correctional Institution
4460 Broad River Road

Columbia, SC 29210

Dear Mr. Coulter:

Enclosed please find a copy of the order of the South Carolina Court of Appeals denying
your petition for writ of certiorari. This means that the lower court’s decision in your case stands
and you have exhausted your state remedies. Note the time limits for filing future actions based
on the date of the denial of this PCR appeal action via the federal habeas statute of limitations.

Should you have any questions conceming this matter, please contact me.

Wanda H. Carter
Deputy Chief Appellate Defender

WHC/mwl

Enclosure
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Qlihe énutlj (!Eatnlma @nurt of Appeals

: ' POST OPFICE BOX 11629
KENNETH A: RICHSTAD . : COLUMBIA, SOUTH CAROLINA 29211
A ‘ (01S SUMTER STREET .
V.CLAIRE ALLEN ) ) : . COLUMBIA, SOUTH CAROLINA 2201
DEPUTY CLERK - TELEPHONE: (303) 734-1890
FAX: (503) T34-1839
WWW.SCCOUrS.OT8

January 18, 2008

.Ronald Coulter #300410
Broad River Correctional Institution
4460 Broad River Road :
Columbia, SC 29210

Re:  Coulter, Ronald v. The State
2004-CP-10-2999

Dear Mr. Coulter:

I have received your letter dated January 14, 2008, requesting an update on the above mentioned
case. '

Your case has been transferred to the South Carolina Court of Appeals. Furthermore, the Court
of Appeals has approximately one hundred and fifty PCR cases that are being processed within
the Court. Therefore I am unable to give you a time frame as to when your case will be reviewed,
only that it will be reviewed in due course.

Sincerely,
enneth A. Richstad
Clerk of Court
KAR/If

cc:  Deputy Chief Attorney Wanda H. Carter
Assistant Attorney General Jeanette Van Ginhoven
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Clerk of Court
United States District Court

District of South Cerolina
901 Richlanéd Street
Colunbia, SC 29201

4373
LT aasn

69 Hd ¢- anv egoz -
.

I8 ‘Vign

Dear Clerk,
Enclosed please find the following:

1) Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus;
2) Supplemental Memorsndum in support of petition for Eabeas Corpus;
3) Copy of Court. Order (dated November 1, 2006) in response to cuestion

12(d){2); and
4) Copy of Court Orcer (dated: May 19, 2008) in response to guestion

12(d)(6).
A check request for the $5.00 processing fee has been initieted thfough

the institution's financial eystem. It is my understending that & check will

be disbursed in 7-10 days.
I{ thie is unecceptzble, cr the processing fee is not received in a

timely feshion, pleese contact me immediately.
Thank you for your attentiqn to this matter.

Sincerely,

(ol

Ronald Coulter

Petitioner
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Lonme Brawley Actnvxty in Case 9 08-cv-02762-PMD GCK Coulter V. Stevenson Order 2254

From: <SCDEfilingstat@scd.uscourts.gov>

To: <scd_ecf_nef@scd.uscourts.gov>

Date: 8/22/2008 1:34 PM

Subject: Activity in Case 9:08-cv-02762-PMD-GCK Coulter v. Stevenson Order 2254

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT
RESPOND to this e-mail because the mail box is unattended.

+**NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy
permits attorneys of record and parties in a case (including pro se litigants) to receive one free
electronic copy of all documents filed electronically, if receipt is required by law or directed by the
filer. PACER access fees apply to all other users. To avoid later charges, download a copy each
document during this first viewing. However, if the referenced document is a transcript, the free-
copy and 30 page limit do not apply.

U.S. District Court
District of South Carolina .
Notice of Electronic Filing

The following transaction was entered on 8/22/2008 at 1: 33 PM EDT and filed on 8/22/2008
Case Name: . Coulter v. Stevenson

Case Number: 9:08-cv-2762

Filer: ,

Document Number: 6

Docket Text: .

ORDER authorizing service of process by clerk, apprising the respondents of deadline
for filing dispositive motions, and directing petitioners to notify the clerk in writing of
any change of address. Return and Memorandum due by 10/14/2008.. Signed by
Magistrate Judge George C Kosko on 8/22/08. (Attachments: # (1) 2254 Petition, # (2)
Memo in Support, # (3) State Court Documents, # (4) Envelope and Cover Letter). (rpol, )

9:08-cv-2762 Notice has been electronically mailed to:
9:08-cv-2762 Notice will not be electronically mailed to:
Ronald Coulter
300410 A
Broad River Correctional Institution
4460 Broad River Road

Columbia, SC 29210

The following document(s) are associated with this transaction:

file://C:\Documents and Settings\.brawley\Local Settings\Temp\XPGrpWise\48AEC083a... 8/22/2008
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Document description:Main Document
Original filename:n/a

‘Electronic document Stamp:

[STAMP dcecfStamp_ID=1091130295 [Date=8/22/2008] [FileNumber=2618305-0
1 [667270953b2b12c863e647b2c13dc0032308a7b6f1a32527bb0ca8a0841ecc263fe
38e8d9668a9d67522ea2c13e404d58eal 149f49e49586d43d1804fb67b6291]
Document description: 2254 Petition

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1091130295 [Date=38/22/2008] [FlleNumber—2618305 1
1 [5919188607be349b7d30a7e5b654cdcf4bB8a7d3764f96b87bd614a27a46addBe28e
Obc133dd54c45d6993cf29¢818d£262d8f57f2fa83d6e67ecae77905£9969]]
Document description:Memo in Support

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1091130295 [Date=8/22/2008] [FileNumber=2618305-2
] [978132¢5b55253fa007e06978¢16394723474f8dce296bafa56f8233b3b9b3f3262
949¢175609ff417a6fc45aa336570fal 1581e08046a261debed1e64ee397ﬂ]

‘Document description:State Court Documents

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1091130295 [Date=8/22/2008] [FlleNumber—26l 8305-3
1 [a3904692d9249536da87ed17f322c6e7899c98f3512e46¢3371d7438623db6de3 79
10d80b404ead701436b3cc4daf63ea661b20e7309eb78bdc321af75756081]]
Document description:Envelope and Cover Letter

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1091130295 [Date= 8/22/2008] [FileNumber=2618305-4 -

] [b56141d2bbc8d10d42eb3a5e905cd40942d29669afc2434cdf1abelf1808f6bb252
d56e6ee429f5¢81a4f0481bafbbfb0693b6bf2d54ee66833175b993755174]]

file://C:\Documents and Settings\Lbrawley\Local Settings\Temp\XPGrpWise\48AEC083a...

Page 2 of883
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Ronald Coulter, #300410, ) C/ANo. 9:08-2762-PMD-PJG
a’k/a Ronald James Coulter, ) :
: )
Petitioner, )
) .
vs. ) MOTION FOR SUMMARY JUDGMEXN"™

- )
Robert M. Stevenson, III, Warden BRCI, )
, )
Respondent. )
. )

The Respondents, ‘above-named, by and through the undersigned attorneys, would
respectfully move this Court, pursuant to Rule 12(b) and Rule 56(b) F.R.C.P., for summary judgment
based on the pleadings. . |

HENRY D. McMASTER
Attorney General

* JOHN W. McINTOSH
Chief Deputy Attorney General

DONALD J. ZELENKA
Assistant Deputy Attorney General
ID No. 4425

WILLIAM EDGAR SALTER, III
Senior Assistant Attorney General
I. D. No. 3710

P. O. Box 11549
Columbia, South Carolina 29211
(803) 734-6305

By: _s/William Edgar Salter, III
ATTORNEYS FOR RESPONDEN [ %

December 31, 2008.



UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Ronald Coulter, #300410, ) C/A No. 9:08-2762-PMD-PIG
a/k/a Ronald James Coulter, ) :
: \ . )
Petitioner, )
: )
vs. )
) RETURN AND MEMOR ‘™
Robert M. Stevenson, III, Warden BRCI, ) OF LAW IN SUPPORT OF *.
: ) FOR SUMMARY JUDGME .
Respondent. ) :
)

Respondent hereby makes Return to the Aﬁgust 22, 2008 Rule to Show Cause filed by the
Honorabie George C. Kosko, United States Magistrate Judge, and responds to the allegations in the
pro se Petition for Writ of Habeas Corpus. Respondent submits that he is entitled to summ=y
judgment for the following reasons: |

I. PROCEDURAL HISTORY

Petitioner (Coulter) is bresentlly confined in the Broad River Correctional Institution, of the
South Carolina Department of Corrections (SCDC), as the result of his Charleston County
kidnapping conviction and sentence. The Charleston County Grand Jury indicted Coulterat the ™ - ;
2002 termof cou& forkidnapping (2002-GS-1 0-2443), conspiracy to commit kidnapping (2002-GS-
10-4454), and murder (2003-GS-10-4454). App. PP 890-91. Rédney Davis, Esquire, represented
him on these charges. |

Coulter proceeded to a jury trial with his éo-defendant, before the Honorable Deadra L.
Jefferson, on February 23,2004. Two days into trial, on February 25, 2004, the ;:o-défendaxlt agn

to plea guilty and testify for the State against Coulter. App. 5-674. On February 25, 20035, Couler

1
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also entered a negotiated guilty plea to kidnapping, in which the other charges were nolle prossed
and Judge Jefferson sentenced him to the negotiated sentence of thirty years imprisonment. A
pp. 674-731. |

Petitioner- did not appeal his conviction or sentence. However, he filed a pro se Post-
Conviction Relief (PCR) Application (04-CP-10-2999) on July 16, 2004. Gary v. State, 347 S.C.
627, 557 S.E.2d 662 (2001) (mailing of a PCR application does not constitute filing, for sta!. -
limitations purposes. Rather, application is filed when received by the Clerk of Court). He =/
the following grounds for relief in his Application:

1. Involuntary'guilty plea;

2. Ineffective assistance of counsel:

a. Failure to adequately object to the sufficiency of the indictments
presented;

b. Failure to investigate an alibi defense;

c. Failure to object to the short intervention between the reception of
discovery and the actual trial;

d. Failure to explain the Law regarding the consequence of a guilty

' Although Coulter and Coker were indicted for murderng Edwina Simms, Coulter was
permitted to plead to kidnapping and the other charges were dismissed, at least in lavrge‘pa**,
because the prosecution could not locate the victim’s body and did no have physical cvide.:
tying Petitioner to the murder. App. 687-88. Therefore, Coulter received a sweetheart deal. oo
State v. Owens, 293 S.C. 161, 359 S.E.2d 275 (1987) (death sentence affirmed where defendant
was convicted of murder in the commission of kidnapping and sentenced to death, despite fact
victim’s body was never found), cert. denied, 484 U.S. 982 (1987); see also State v. Howard, 295
S.C. 462, 369 S.E.2d 132 (1988) (defendant’s death sentence affirmed where defendant was
convicted of murder in the commission of kidnapping; and Court rejected argument that
circumstantial evidence did not prove the corpus delicti of both murder and kidnapping, even
though victim's naked body was discovered, several weeks following her disappearance, under
kudzu vines near a road in an isolated area of Greenville County. The body was partially
decomposed and the exact cause of death could not be determined).
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plea;
e. Failure to adequately file a direct appee-ﬂ;
f. Failure to object to subject matter jurisdiction to accept guilty plea;
g. Failure to raise meritorious issues preserved for appeal;
3. Brady violation.
App. pp. 732-45. The State filed its Retur.n on June 23, 2005. 'App. pp. 746-50.
On May 26, 2006, Petitioﬁer filed an amendment to his Application; and his “"Brief

Amended Issues” presented three claims:

1. Plea was involuntary and unintelligent as a result of ineffective assistance of
counsel. Counsel advised petitioner to accept the plea agreement, in part,
because counsel was unwilling to continue trial proceedings in hght of co-
defendant’s confession and plea agreement.

2. Plea was involuntary and unintelligent as a result of ineffective assistance of
counsel. Counsel failed to inform petitoner. of the laws in relation to the
facts, while making a recommendation to accept the plea agreement.

3. Plea was involuntary and unintelligent as a result of ineffective assistance of"-
counsel. Counsel further advised petitioner that if the trial judge does not

grant the Motion for Mistrial, the only available option is to accept th plea
agreement.

JA. 752-62.

The Honorable Wiliiam P. Keesley hel.d an evidentiary hearing into the matter on June 2,
2006, at the Charleston County Courthouse. Petitioner was present at the hearing; and Lea B.
Kerrison, Esquire, represented him. - Assistant Attorney General Colleen represented the Stuz.
Petitioner testified on his own behalf, while the State presehted the testimony of trial counsel, Mr.
Davis and Scarlett Wilson of tﬁe Ninth C.i.rcuit Sollicitor’s;Ofﬁce. App. pp. 775-888.

On November 6, 2006, Judge Keesley filed an Order of Dismissal, in which he denied relicf
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and dismissed the Application with prejudice. The Order of Dismissal addressed Petitioner’s claims
that his guin plea was involuntary; that there was a Brady v. Maryland, 373 U.S. 83 (1963),
violation; and that trial counsel was ineffective because he failed to (1) adequately object to the
sufficiency of the indictfnents presented; (2) investigate an alibi defense; (3) object to the short
period between the reception of discovery and the actual trial; (4) explain the law regardine ¢ =
consequence of a guilty plea; (5) file a direct appeal; (6) object to subject matter = -~
aécept guilty plea; (7) raise meritorious issues preserved for appeal; and (8) proceed to trial aftc:
defendant plead guilty. App. pp. 763-72.

Petitioner timely servedand filed a notice of appeal. Députy Chief Attorney Wanda H.

Carter, of the South Carolina Commission on Indigent Defense = Division of Appellate Defense,

* represented him in collateral appellate procéedings. On June 8, 2007, Ms. Carter filed a Jehne:

Petition for Writ of Certiorari’ on Petitioner’s beha_lf and petitioned to be relieved as counsel. The
only Question Presented in the Johnson Petition was stated as follows:

Trial counsel erred in failing to explain to petitioner that a guilty plea

would waive his right to confront his accusers and his privilege

against self-incrimination ? '
Johnson Petition for Writ of Certiorari at p. 2. Petitione;' filed a “Pro Se Response to Je» - -

Petition,” on July 12, 2007, in which he raised two issues:

1. Did the PCR judge err in failing to find Pétitioner’s trial counsel was
ineffective for being unwilling to continue with trial and advising the

X See Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988). Johnson sets forth the
procedures for counsel to follow when filing meritless appeals in state PCR cases pursuarnt 10
Anders v. California, 386 U.S. 738 (1967). Contra Pennsylvania v. Finley, 481 U.S. 551 (1937}
(prisoner, who had no_equal protection or due process right to appointed counsel in post-
conviction proceedings, also had no right to insist on Anders procedures for withdrawal of
appointed counsel when collateral counsel determined direct appeal was frivolous).

4
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. Petitioner to accept a plea agreement after the Petitioner’s co-defendant
agreed to testify against the Petitioner?

2. Was Petitioner’s trial counsel ineffective for failing to explain the laws of
confrontation and Fifth Amendment privilege against self-incrimination to
the Petitioner while advising the Petitioner to accept a plea agreement?
Pro Se Response, p. 2.

The South Carolina Court of Appeals filed an Ordgr on May 19, 2008, in which it denied
certiorari and granted counsel’s petition to be relieved. It sent the Remittitur to the Charleston
County Clerk of Court on June 4, 2008.

Respondent attaches the following documents to this Return and incorporate these documents
by reference:

1. Apﬁendix, Volumes 1 &I, tﬁe ﬁonorélbl‘e William P. Keesley, Circuit Court Judge;

2. ' Notice of Appeal dated November 8, 2006; | | _ -

3. Johnson Petition for Writ of Certiorari dated June 8, 2007;

4. Pro Se Response to Johnson Petition dated July 12, 2007,

5. South Carolina Court of Appeals Order dated May 19, 2008 denying ce'rtiqrém' and
granting counsel’s petition to be relieved;

A

6. Remittitur dated June 4, 2008.

II. HABEAS ALLEGATIONS
Petitioner only raises two allegétions in his pro se Petition for Writ of Habeas Corpus:

GROUND ONE: Guilty plea was involuntary and unintelligent as a result of
ineffective assistance of counsel. Counsel advised petitioner
to accept plea agreement because counsel was unwilling to
continue trial proceedings in light of co- deﬁ,nd'mt 3
confession and plea agreement.
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GROUND TWO: Guilty plea was involuntary and unintelligent as a result of
ineffective assistance of counsel. . Counsel failed to explain
the laws of confrontation and Fifth Amendment privilege
against self-incrimination to the petitioner while advising the
petitioner to accept a plea agreement.

III. DISCUSSION

Respondent is entitled to summary judgment. The present habeas corpus petition was filed
after the effective date of the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA™).
Accordingly, the provisions of the AEDPA apply to this case. Lindh v. Murphy, 521 U.S. 3zv
(1997).

“Before a federal court may grant habeas relief to a state prispner, the prisoner must 23" -
his remedies in state court.” O'Sullivan v. Boerckel, 526 U.S. 838, 842 (1999). “The exhaustion
doctrine ... is now codified at 28 U.S.C.-§ 2254(b)(1).” Id. (internal citations omitted). “The
exhausﬁon requirement ... sefve_s to minimize friction between our federal and state sys_tems of
justice by allowing the State an initial opportunity to pass upon and correct alleged violations of
prisoners' fedéral rights.” Duckworth v. Serrano,454U.S. 1, 3 (1981). “Anexceptionismace.
if there is no opportunity to obtain rédress in state court or if the corrective process is so clearly
deﬁcient as to render futile any effort to obtain relief.” Id. See also Matthews v. Evatt, 105 F.3d
907, 911 (4th Cir. 1997) (recognizing that, although not jurisdictional, the exhaustion réquirement
is strictly enforced; and that failure to exhaust remedies Will‘. be excused onl_y where exhaustion
requirement is expressly waived by the state or petitioner has technically complied therewith). " 2
exhaustion requirement is met only if the federal claim has Been “fairly presented™ to the state courts,

Picard v. Connor, 404 U.S. 270, 275 (1971), or no state rémedy remains available. Matthews, 105



F.3d at 911. To fairly present a claim, a petitioner must “include reference to a specific £+’
constitutional guarantee, as well as a statement of facts that entitle the petitioner:to relief.” Gray v.
Netherland, 518 U.S. 152, 162-63 (1996) (citing Picard, 404 U.S. at 271).

Here, Ground One is that counsel was ineffective for advising Coulter to accent the

negotiated plea because counsel was unwilling to continue trial proceedings -in light of co-

defendanf’s confession and plea agreement to testify against Coulter. In Ground Two, h~ -
that counsel was iﬁeffective 'for advising Coulter to accept the negotiated plea while faii:._
explain the laws of confrontation and Fifth Amendment privilege against self-incrimination to him.
However, only Ground Two was ralsed in the Johnson Petition for Writ of Certloran Johnson
Petmon for Writ of Certiorari at p 2. Further, the inclusion of Ground One in the Pro Se
response to the Johnson Petition does not satisfy the exhaustion requirement. In particular. Cosis
cannot find sanctuary in the South Carolina Supreme Court’s opinion in State v. McKennedy, 348
S.C. 270 559 S.E.2d 850 (2002). In McKennedy, there was a presentation of the clalm in the Anders
bnef McKennedy holds that this presentation satisfied its appellate round when Anders was applied
and did not require further presentation by rehearing or certxoran for that same claim to be preserved.
Id at 854. What it cannot and should not be deemed to stand for is that the absence of 2
presentation before the state appellate court may somehow satisfy a fair presentation responsibility.

As McKennedy expressly states, inrejecting the claim by the State that artlculatxon of a claim
in an Anders brief (as opposed to no articulation as in the present case) did not satisfy exhaustlon

- B.Anders Brief
The State argues that articulating an issue in an Anders brief doesnot constitute "fair

presentation” of that issue to the appellate court necessary to support habeas review.
We disagree.
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In Anders v. California, the United States Supreme Court announced the procedure
an appointed attorney should follow if that attorney believes the client's appeal is
frivolous and without merit: 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967).
The Supreme Court held the attorney could petition for permission to withdraw from
the case, but that the petition for withdrawal must be accompanied by a brief
"referring to anything in the record that might arguably support the appeal." /d. at
744,87 S.Ct. at 1400, 18 L.Ed.2d at498. Under Anders, the defendant must be given
time to respond and to raise any additional points after his attorney submits the
Anders brief. Id. The court then is obligated to conduct a "full examination" of the
record to determine whether the appeal is "wholly frivolous." /d. According to
Anders, if the reviewing court finds the appeal is frivolous, "it may grant covr--1-
request to withdraw and dismiss the appeal insofar as federal requiremci. . ..
concerned, or proceed to a decision on the merits, if state law so requires." /d. at 7 *
87 S.Ct. at 1400, 18 L.Ed.2d at 498 (emphasis added).

The State argues that a dismissal by the Court of Appeals does not qualify as 2
decision on the merits for purposes of federal habeas review, insisting that the
dismissal is based on-a finding of frivolousness. [FN3] The State asserts that
arguments presented in an Anders brief are not raised for consideration on the merits
and are raised merely so the reviewing court may determine if the attorney properly
reviewed the case before concluding the appeal was frivolous.

FN3. While this Court cannot determine what constitutes a decision "on the merits"
under federal law, this Court can determine, for the purposes of state law, whether
or not a dismissal pursuant to an Anders brief is a "decision on the merits."

- In this particular case, it is clear the Court of Appeals reached the merits in its

dismissal. As discussed, according to Anders, the reviewing court is obligated to
make a full examination of the proceedings on its own. Anders. After such an
examination, if the reviewing court agrees with the attorney, it may dismiss the
appeal or proceed to a decision on the merits. /d. On the other hand, if the court
disagrees with the attorney’s analysis of the appeal, it must afford the defendant "the
assistance of counsel to argue the appeal.” Id. at 744, 87 S.Ct. at 1400, 18 L.Ed.2d
at 498. The purpose of filing a brief under Anders is to ensure the merits of the
appeal are not overlooked. The court has to conclude independently, regardless of
counsel's conclusion, whether or not the appeal has merit before it can dismiss the

appeal.

In the case at hand, Appellant's counsel filed an Anders brief with the Court
of Appeals and the Appellant filed a pro se response, raising the issues he
considered important. In the Anders brief, Appellant's counsel argued the trial court
committed reversible error by denying Appellant's motion for a continuance under
the standard articulated by this Court in State v. Williams, 305 S.C. 116, 406 S.E.2d



357 (1991). After reviewing both documents and the record as a whole, the Court of

Appeals dismissed the appeal pursuant to Anders and Williams. The Court of

Appeals’ citation to Williams indicates, at the very least, that it reviewed the merits

of the argument Appellant's counsel put forth in the Anders brief: whether the

trial court erred in denying Appellant's motion for a continuance.

As Appellant has not yet filed any federal habeas petition, we do not know

what arguments he will choose to raise. The federal court ultimately will determine

whether any issues raised to the Court of Appeals were properly presented for

purposes of granting federal habeas relief. To guide them, however, and for

purposes of state law, we find the Court of Appeals' dismissal in this case was

on the merits.
McKennedy. 559 S.E.2d at 854. Clearly, and unlike Coulter, McKennedy made a presentation of the
same claim to the court within the Anders brief which the court concluded was a ruling “on the
merits.” The same cannot be said for the claim assérted by Coulter in Grouhd One.

Howevér,»Coulter does not have any state court remedies available to him because any s
PCR application would be barred as successive under S.C. Code Ann. § 17-27-90 (1985); Aice v.
State, 305 S.C. 448, 409 S.E.2d 392 (1991), and any future PCR application would be untimely
under the one-yéar statute of limitations which governs the filing of PCR actions. S.C. Code Ann.
§ 17-27-45(A) (Supp. 2008). Therefore, Coulter has technically satisfied the exhaustion requirement.

Coulter’s technical compliance with the exhaustion requirement, however, does not ei:i.lc

him to relief. Under the AEDPA, the standard of review to be applied in habeas is “quite deferential

to the rulings of the state courts.” Burch v. Corcoran, 273 F.3d 577 (4th Cir. Nov. 28, 2001). The

Fourth Circuit Court of Appeals explained in Lawrence v. Branker,517 F.3d 700, 707-08 (4™ Ciir.
2008), that pursuant to the standards promulgated in 28 U.S.C. § 2254, a federal habeas Court may

grant a petition with respect to any claim adjudicated on the merits
in state court only if the state-court decision was either contrary to, or
an unreasonable application of, clearly established federal law as
determined by the Supreme Court. 28 U.S.C.A. § 2254(d)(1).
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A decision of a state court is contrary to clearly established federal
law “if the state court arrives at a conclusion opposite to that reached
by [the Supreme] Court on a question of law or if the state court
decides a case differently than [the Supreme] Court has on a set of
materially indistinguishable facts.” Williams v. Taylor, 529 U.S. 362,
413 (2000). A state-court adjudication is an unreasonable application

. of federal law when the state court “correctly identifies the governing
legal rule [from the Supreme Court's cases] but applies it

" unreasonably to the facts of a particular ... case,” id. at 407-08, or

- “applies a precedent in a context different from the one in which the
precedent was decided and one to which extension of the legal
principle of the precedent is not reasonable [or] fails to apply the
principle of a precedent in a context where such failure is
unreasonable,” Robinson [v. Polk), 438 F.3d [350,] 355 [(2006)]
(internal quotation marks omitted). The state court's application of
clearly established federal law must be “‘objectively unreasonable,”
for a “federal habeas court may not issue the writ simply because that
court concludes in its independent judgment that the relevant
state-court decision applied clearly established federal law
erroneously or incorrectly.” Williams v. Taylor, 529 U.S. at 409, 411. .
The phrase “clearly established federal law” refers “to the holdings,
as opposed to the dicta, of [the Supreme] Court's decisions as of the
time of the relevant state-court decision.” /d. at 412. :

In deciding whether a petitioner has demonstrated the deficiency of
the state-court adjudication under § 2254(d), we must presume state
court findings of fact to be correct unless the petitioner rebuts that

presumption by clear and -convincing evidence. 28 US.C.A. §
2254(e)(1). ~ .

Thus, “a federal habeas court may not ‘ssue the writ simply because that court conciudes in
its independent judgment that the relevant state-court decision applied clearly established fede.'.-ﬂ.'. T
erroneously or incorrectly. Rather, that application must also be “unreasonable™ for habeas relief
to be granted. Thisis*a substantially'higl;er threshold.” Id at 410; Schriro v. Landrigan, 550 U.S.

465, 127 S.Ct. 1933,.1939-40 (2007).

3 If the United States Supreme Court has never addressed the claim presented to the stote.
court, then, the state court decision cannot be said to have "unreasonabl[y] appli[ed] clearly

10
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Coulter’s first allegation is that trial counsel was ineffective for advising Coulter to accept
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the negotiated plea because the advice was predicated upon counsel’s unwillingness to continue with

ajury trial after Coultexf’sjconefendant pled guilty and agreed to testify against Coulter. Respon-i=.

submits that Petitioner proceduraliy defaulted on this allegation because, although Coulter did obtain
a ruling on this lallegation from the PCR court (App. 769-70) and it was raised in his Pro se
Response to Johnson Petition, it was not raised inthe Johnson Petition. See Coleman v. Thompson,

501 U.S. 722, 729-30 (1991). See also Kornahrens.v. Evatt, 66 F.3d 1359, 1362 (4" Cir. 1995)

(Even under in favorem vitae review an inmate’s-claim is procedurally barred unless spac’ G2’

raised to the state supreme court).

“[A]s a general matter, the burden is on the .petitioner‘ to raise his federal claiin in the state
courts at a time:when state procedural law permits-its consideration on the merifs, even if the state
cdurt could have identified and addressed the féderal question without its having been raised.” Bell
v. Cone, 543 U.S. 447, 451n.3 (2005) (citing Baldwin v. Reese, 541 U.S. 27, 30- 32 (2004)). M+ -

like the abuse of writ doctrine, the procedural default doctrine "refers to a complex and evolviag

body of equitable principles informed and controlled by historical ﬁsage, stafutory developments,

and judicial decisions." McCleskey v. Zant, 499 U.S. 467, 489 (1991). “Out of respect for finality,
comity, and the orderly administration of justice, a federal court will not entertain a procedurally

defaulted constitutibnal,c]aim ina petition for habeas corpus absent a showing of cause and preju ™

established Federal law’ [under § 2254(d)(1).” Carey v. Musladin, 549 U.S. 70, 74-77 (2007)
(Ninth Circuit Court of Appeals erred by holding the state court of appeal's decision was contrary
to or an unreasonable application of clearly established federal law as determined by th Supreme
Court, where the state court decision was contrary to Nmth Circuit precedent but the Supreme
Court had never decided the issue). : : '

11
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to excuse the defaﬁlt.” Dretke v. Haley, 541 U.S. 386, 388 (2004). This is a-corollary to the rile hat
"federal courts will not disfu:b state court judgments based on adequate and independent state law
procedural grounds." /d. at 392.

The procedural default can only be excused if a habeas petitioner can derﬁon_strate both cause
for the procedural default and prejudice as a: result of the alleged constitutional violation, or if he can
demonstrate that failure to review-the constiﬁfional claim will result in a ﬁmdarhgnf:’.! b
of justice. Coleman, 501 U.S. at 749-50. The cause and prejudice requirement shows duc ce
States' ﬁnality and comity intérests v;'hile ensuring that " fundamental faimess [remains] the cent- -+
concern of the writ of habeas cprpus.;' .S;trickland v. Washington, 466 U.S. 668,.697 (1984;. ..
prisoner may establish a ﬁmdmne'ntal miscarriage of justice by showing that a consfitutional error
probably resulted in the conVictioq‘ of one who ‘is actually innocent. See, e.g., Deitz v. Moxey, 291
F.3d 804, 808 (6th .Cir.2004)f In order to raise a claim of actual innocence, a prisone; "must present]
] evidence of innocenée ) s&ong that a court cannét have confidence in the qutcome of the trial |
unless the court is also éatisﬁed that the trial was free of nonharmless constitutional error." Schlup

v. Delo, 513 US. 298, 316 (1995). This standard applies when a prisoner presents a valid claim of

. constitutional error. /d at 316.

Inthe present case, Coulter cannot demonstrate cause for the procedural default and prejucics
as a result of the alleged constitutional violation, or that failure to review the constitutional claim

will result in a fundamental miscarriage of justice. Coleman, 501 U.S. at 749-50." The record reflects

* Alternatively, Respondent submlts that the state courts’ rejection of Coulter’s c]alm was
not “contrary to” and did not involve an “unreasornable apphcatlon of” clearly established U“ ;-
States Supreme Court precedent. .§ 2254(d)(1).

12
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that Coulter’s co-defendant, lvéry Crocker, entered a negotiated guilty plea to misprision of a feloay’
after the trial had begun, in which Crocker received a probationary sentence concurrent to a
probationary sentence he was then serving, in exchange for his cooperation and agreement to tes °.
against Coulter.® During the plea, Crocker outlined Coulter’s involvement in the murder and
kidnapping of the victim. App. 607-41.

Coulter’s trial counsel moved for a mistrial after the trial court had accepted Crocker’s guiltv
plea based upon trial strategy changes caused by the plea and the fact the jury had been sworr ™
instance, the jury composition wold have been different if Crocker had not exercised -~
remove jurors Coulter wanted on his jury, and counsel’s opening statement would .havc Ceme.

| different. Also, Coulter would be prejudiced in front of the jury because Crocker would no longer
be seated at counsel table; and the prior trial strategy of Crocker, in which he denied involvement
in the offenses would adversely impact both the jury’s ability to follow Coulter’s presumption of -
innocence and trial counsel’s credibility. Further, counsel unsuccessfully requested to discuss
trial strategy matters ex parte with the trial court. The trial court took the motion under advisement.
App. 641-64.

The trial court offered to give a curative instruction about Crocker’s absence, but trial counsel
declined the offer because he did not believe that a curative chafge would remedy the prejudice
caused by the guilty plea. App. 664-70. When trial resumed that afternoon, Coulter entered his gii"iv

plea. App. 674-31. Coulter was sworn before he entered his guilty plea. App. 676.

5 Crocker waived presentment of the indictment to the Grand Jury for the misprision
charge. App. 609.

® The sentence was to be imposed after his truthful trial testimony. App. 617.

13
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In the course of the guilty plea, Coulter admitted that he was thirty-nine years Aold; that he had
attended two years of college and had obtained a degree in electrical engineering; that he had been
employed for sixteen years as an electrical engineer; that he was not married and his three year old
child with the victim was his only child; that he had never been treated for mental illness of the abuse
of drugs or alcohol; that he had not taken any drugs, alcohol or medicine in the seventy-t—c .-
before his plea; that he was not aware of any physical, emotional or nervous problem that might keep
him from understanding the proceedings; and that he was enteﬁng a guilty plea to indictment 20"
GS-10-2443, charging him with kidnapping. He then listened to the State’s proffer of facts in support
of his plea.; and he both understood and agreed with the State’s proffer. Further, he swore that he
understood that the maximum penalty for kidnapping was thirty years imprisonment; that the offer<2
of kidnapping was classified under South Carolina law as both a “violent crime” and “a most
serious” offense, and that these classifications would impact how his sentence would be served; that
if was convicted of another “most serious” offense, then, he would be facing a sentence of life
without parole if convicted; that no one cpuld predict what his parole eligibility would be and that
he should assume that he would serve his entire sentence; and that he was pleading guilty tz.o .o
he was guilty. App. 676-91.

Coulter further swore that he understood that, by entering his guilty plea, he was waiving
certaih constitutional rights, including his right to a jury trial and the rights associated with a jury
trial. App. 691-93. Of particular importance to the current allegation, he stated that he ﬁnderstood
that “if you still want a jury trial, ... the Court sfands ready to proceed and :continue with e
trial.” App. 694 (émphasié added).

Although he understood the rights he was waiving, he still wanted to plead guilty. Coulter

14



likewise swore that no other negotiations had been made on his behalf other than what was stat@
on the record; that he was satisfied with his attorneys services; that they had answered all o+ +*=
questions; that they.had done everything thét he had asked or expected them to do in representing
him; that there was nothing more that he would have them do that they had not done; that he
understood his conversations with counsel; that he had met with them for as often and as long as
necessary for them to represent him; and that he did not have “any complaiﬂts about their
services.” Also, no one had promised him anything in exchange for his plea; and no one hac: .

held out any hope of reward, or used threats, coercion, force or intimidation to cause him tc ;*
guilty. Rather, he was pleading guilty freely and voluntarily; and he had received enough time to
make up his mind about his guiity plea. Fi_nall&, Coulter swore that he did not need to ask the trial
* court anything about anything that she had covered; that no one had suggested to him how he should
answer her questions; and that he had “b.een‘ absolutely truthful in each and every answer” th=t "_»
had given to her. App. 694-98. | ,

Trial counsel testified at the PCR hearing that this was one of the most intriguing cases of
his career. App. 838. After the first day of testimony Coulter’s co-defendant, Crocker, unexpectedly
pled guilty and agreed to testify against Coulter. Crocker’s plea with the State changed his trial
strategy. However, he was still willing to continue with the trial if Coulter had wanted to do <~
Further, counsel had filed motions for a mistrial or in the alternative for a continuance, based v
“this bombshell.” App. 838-39.

Following the motions, counsel and'the Public Defender Jennifer K. Shealy, spoke to Coulter.
Counsel also spoke to then-Deputy Solicitor Wilson. At first, Coulter_“was in disbelief” that “his ...

long-term friend had agreed to testify against him.” After Coulter met privately with his faihe: = -

15
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“tp]robably a half-hour or so,” counsel and Mrs. Shealy spoke to him. “[O]nce he understood the
ramifications of his best friend now working out a plea with the State,” Coulter spent “over an hour”
telling counsel what he had done. App. 839-41.

Coulter told counsel that he and Crocker had planned the kidhapping. This, initself. ch2»e. -
counsel’s trial strategy because the strategy had been based on Coulter’s claim that he ¢id -~
anything about @e victim’s disappearance. App. 839-44. Based upon the evidence that the State had
already presented, Crocker’s decision to testify as a prosecution witness against Coulte- -
counsel’s conversation with Coulter, counsel advised him that he should accept the plea that the
State was offering: in exchange for a guilty plea to kidnapping and a thirty year sentence, the
remaining charges would be nolle prossed.” Counsel explained Coulter’s constitutionalAright.s; the
advantages of pleading to the offer; the likelihood of a conviction with the co-defendant’s testimony;
counsel’s belief that the trial judge would impose the maximum sentence ifhe was convicted, so that
he would die in prison; and the details of the plea to Coulter. Coulter understood each of these
matters. He was aware that he would not face the maximum punishment that he would ifhe 4id not
accept the offer. Counsel also explained the trial strategy to Coulter ifhe elected to go forwe=d. 22 -
844; 847-59. |

The State was interested in finding the victim’s remains on her family’s behalf. After
counsel’s lengthy conversations with Couiter and the plea, Coulter met with representatives of the
Solicitor’s Office ‘“‘for many more hpurs.” Once the State had spoken to both defendants, the victims
remains were located. App. 845. Although both of the motions counsel had filed were likely to he

denied, Coulter pled guilty before the trial judge could rule on either motion. Counsel was prepared

16



to go forward if Coulter had decided not to plead guilty. App. 859-60.

The PCR court found that trial counsel’s téstimpﬁy in this regard was credible. App. 770.
The PCR court further found that Coulter had “failed to show any deficiency on the part of counsel
or prejudice resulting therefrom, and therefore this allegation is expressly denied and dismissed with
prejudice.” App. 770.

Coulter is not entitled to relief. The United States Supreme Court addressed t=:> =~
of verity to be given the plea proceeding record when the plea is subsequently éhallexié\ -
collateral proceeding in Blackledge v. Allison,431U.S. 63 (1977). While noting that the defendant's
representations at the time of his guilty plea are not “invariably insurmountable” when chélleriging
the voluntariness of his i)lea, the Court stated that, nonetheless, the defendant's representations, as
well as any findings made by the judge accepting the plea, “constitute a formidable barrier . .
Solemn declarations in open court carry a étrong presumption of verity.” 431 U.S. at 73-74. " .:
Court concluded that a subsequent presentation of conclusory allegations and contentions ihat are
wholly incredible in the face of the record are subject to summary dismissal. _Id at 74. See also
Crawford v. United States, 519 F.2d 317 (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir.
1976). In this case, Coulter has not met his burden of overcoming the presumption that his swo i

responses to the trial court at the time of his guilty plca were truthful.

Moreover, “[w]here, as here, a defendant is represented by counsel during the plea process

and enters his plea upon the advice of counsel, the voluntariness of the plea depends on whether

901

counsel's advice ‘was within the range of competence demanded of attorneys in criminal cases.’” -

Hill v. Lockhart, 474 U.S. 52, 56 (1986); sce also Sce also Yarborough v. Gentry, 540 U.S. 1 <

(2003) (“[E]ven if an omission is inadvertent, relief is not automatic.-The Sixth Amends? - ¢ -
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guarantees reasonable competence, not perfect advocacy judged with the benefit of hindsi ght”); Knox
v. State, 530 S.E.2d 887, 889 (S.C. 2000).

While the Court in Hill adopted the Strickland standard for allegations that trial covne:s = »c
ineffective in representation at a plea, *“[t]he Strickland ineffective assistance of counsel standard is
somewhat different in the context of a guilty plea. In the context of a guilty plea, the petitioner must
demonstrate that his trial counsel's performance fell below an objective standard of reasonable=: ss
and ‘that there is a reasonable pfobability that, but for counsel's errors, he would not havi .
guilty and would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59, 106 § ~
88 L.Ed.2d 203 (1985).” Burket v. Angelone, 208 F.3d 172, 189 (4th Cir. 2000). Further, in
assessing counsel’s performance, a reviewing court must presume his condﬁct falls within the wide
range of reasonable professional assistance. See Strickland, 466 U.S. at 688-89. The reviewing court
also must be highly deferential in scmtiniiiﬁg counsel’s performance and must filter the distorting
effects of hindsight from our aﬁdysis. See id.; see also Reid v. True, 349 F.3d 788, 798 (<~
2003); Burket, 208 F.3d at 189; Bunch v. Thompson, 949 F.2d 1354, 1363 (4th Cir.1991).

This Court may not-grant relief based upon his factual findings unless they are objectively
unreasonable. § 2254(d)(2). Further, his findings are entitled to a presumption of correctness, which
Petitioner must rebut by clear and convincing evidence. §42254(e)(1 ). Seealso Robertsv. State, 361
S.C. 1,602 S.E.2d 768 (2004); Drayton v. Evatt, 312 S.C. 4,430 S.E.2d 517 (1993)(noting that gre.it
deference is given to the PCR court’s findings when matters of credibility are involved because this
Court lacks the opportunity to directly observe the witnesses). Coulter simply cannot meet his
burden. In the present case, trial counsel’s testimony supports the PCR court’s ruling that counsel

was willing to proceed with a jury trial if Coulter desired. Therefore, Coulter’s allegation lacks merit.

18



~ GROUND TWO
In Ground Two, Coulter z;lleges that couns'el was ineffective for advising Coulter to accept
the negotiated plea while failihgto explain the laws of confrontation and Fifth Amendment privilege
against self-incrimination to him. The PCR court found that “Tr[ia]l counsel testified at the hearing
that he advised the Appiicant td plead guilty to kidnapping and fully explained the consequences «~.4
sentence possibilities.” App. 7668-69. The PCR court further found “that the trial counsel’s
* testimony is credible. The Applicant has failed to meet his burden to show that covr- "
ineffective or was prejudiced by such deficiency.” App. 769. Based upon those por*
transcript of the guilty plea and trial counsel’s PCR testimony, Respondent submits that the stzte
courts’ rejection of Coulter’s claim was not “contrary to” and did not involve an “unreaso:s - -
application of” clearly established United States Supreme Court precedent. .§ 2254(d)(1).
| IV.
Each and every allegation contained within the Petition not hereinbefore either expressly
admitted, qualified or explained is hereby denied.
CONCLUSION
WHEREFORE, having made Return, Respondent‘r'equests that the Petition be denied and
dismissed. |
Respectfully submitted,

HENRY D. McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General
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Senior Assistant Attorney Genera
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By:  s/William Edgar Salter, 111
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

C/A No. 9:08-2762-PMD-PIG

Ronald Coulter, #300410, )
a/k/a Ronald James Coulter, )
Petitioner, ;

Vs. . ‘ ; CERTIFICATE OF SERVICE
Robert M. Stevenson, III, Warden BRCI, ;
Respondent. i

I, Williarﬁ Edgar Salter, III, dd hereby certify that on this date, I served the Métion for
Summary Judgment and Return and M'emorandumqof; Law in Support of Motién for Summary
Judgment, in the foregoing action on counsel for the Petitioner by depositing one copy of the szraz
- in the United States mail, first- c}ass postage prepaid, and addressed as follows:

Ronald Coulter, #300410
a’/k/a Ronald James Coulter

4460 Broad River Road
Columbia, SC 29210

This 3157 day of December, 2008.

By: s/William Edgar Salter, [1I_
ATTORNEYS FOR RESPONDENTS
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Ronald Cdulter, #300410,
C/A No. 0:08-2762-PMD-PIG

Petitioner,
vS.
REPORT AND RECOMMENDATION
Robert M. Stevenson, Warden BRCI,

Respondent.

This habeas corpus matter is before the court pursuant to 28 U S.C.§ 636(b) and Local Civil
Rule 73.02(B)(2) DSC on the parties’ cross-motions for summary judgment (Docket Entncs 28 &
34). The petitioner, Ronald Coulter (“Coulter’ ), a self-represented state pnsoner filed this petmon
for a writ of habeas corpus pursuant to 28 U.S.C. § 2254,

The respondent filed a motion for summary judgment. (Docket Entry 28.) Pursuant to

Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 1975), the coun.advised the petitionér of the summary
judgment and dismissal procedures and the possible consequeﬁces ifhe failed to respond adequately
to the respondent’s motion. (Docket Ent"ry‘30.') Coulter ﬁled.a response in opposition to the
respondent’s motion for summary judgment (Docket Entry 33) followed by a cross-m;)tion for
summary judgment (Docket Entry 34). These motions are now before the couft for a Report and
Recommendation.
BACKGROUND

Coulter was indicted in May 2002 in Charleston County for kidnappihg, conspiracy to
commit kidnapping, and murder (02-GS-10-2443). (App. at 20-21, 890-91, Docket Entry 29-2 at
20-21 & Docket Entry 29-8 at 96-97.) Coulter was represented by Jennifer K. Shealy, Esquire,

Charleston County Public Defender, ar_lleodney D. Davis, Esquire, Assistant Public Defender, and

Page 1 of 12 G)J—él
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on February 23-25, 2004, was jointly tried with his co-defendant.' Two days into the trial, Coulter
pled guilty pursuant to a negotiated plea agreement to the charge of kidnapping. (App. at 675-80,
Docket Entry 29-7 at 31-36.) The circuit court sentenced Coulter to thirty years’ imprisonment.
(App. at 706, Docket Entry 29-7 at 62.) .Coéllter did not file a direct appeal. ‘

On July 16, 2004, Coulter filed an application for post-conviction relief (“PCR”). (Coulter

. V. State of South Carolina, 04-CP-10-2999, App. at 732-45, Docket Entry 29-7 at 83-101.) Coulter

raised the following issues in his PCR application:

1. Ineffective assistance of trial counsel
a) Counsel failed to adequately object to the sufficiency of the indictments
presented.
b) Counsel failed to investigate an alibi re: defense.

c) Counsel failed to object to the short intervention between the reception of

discovery and the actual trial.
- d) Counsel failed to explain the law regarding the consequences of a guilty plea.
-e) Counsel failed to adequately file a direct appeal.

f) Counsel failed to file motion to obtain exculpatory discovery material.

g) Counsel failed to object to trial court’s jurisdiction, subject matter
jurisdiction, to accept guilty plea.

h) Counsel failed to raise meritorious issues preserved for appeal.

2. Involuntary guilty plea

3. Brady? violation

'Ivory Coker (“Coker”), also known as Ivory Croker, was Coulter’s co-defendant. Coker was
indicted and tried on identical charges stemming from the same incident that occurred on or about
April 21, 2001. On February 25, 2004, two days into the trial, Coker agreed to plead guilty pursuant
to a negotiated plea agreement and testify for the State against Coulter.

’Brady v. Maryland, 373 U.S. 83, 87 (1963) (holding that “the suppression by the prosecution
of evidence favorable to an accused upon request violates due process where the evidence is material
either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution™). The
Fourth Circuit has identified three “essential components” of a Brady violation: “(1) the evidence
at issue must be favorable to the defendant, whether directly exculpatory or of impeachment value;
(2) it must have been suppressed by the state, whether willfully or inadvertently; and (3) it must be
material.” Spicer v. Roxbury Corr. Inst., 194 F.3d 547, 555 (4th Cir. 1999).

Page 2 of 12 O')J‘é(
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(Id.) The State filed a Return on June 23, 2005. (App. at 746-51, Docket Entry 29-7 at 102-07.) On
May 26, 2006, Coulter filed an amendment to his application in which he raised the following issues:

1. Plea was involuntary and unintelligent as a result of ineffective assistance of
counsel. Counsel advised petitioner to accept the plea agreement, in part,
because counsel was unwilling to continue trial proceedings in light of co-
defendant’s confession and plea agreement.

2. Plea was involuntary and unintelligent as a result of ineffective assistance of
counsel. Counsel failed to inform petitioner of the laws in relation to the
facts, while making a recommendation to accept plea agreement.

3. Plea was involuntary and unintelligent as a result of ineffective assistance of
counsel. Counsel further advised petitioner that if the trial judge does not
grant the Motion for Mistrial, the only available optlon is to accept the plea
agreement. :

" (App. at 752, Docket Entry 29-7 at 110.) On June 2, 2006, the PCR court held an evidentiary

hearing at which Coulter appeared and testified and was represented by Lea B. Kerrison, Esquire.
(App. at 775-889, Docket Entry 29-7 at ‘131-5-0 through Docket Entry 29-8 at 1-95.) The PCR judge
denied Coulter’s PCR application by qrder filed November 6, 2006. (App. at 763-72, Docket Entry
29-7 at 119-28.)

Coulter timely filed a Notice of Appeal. On appeal, Coulter was represented by Wanda H.
Carter, Esquire, Deputy éhief Attorney of the South Carolina Commission on Indigent Defense,
Division of Appellate Defense. On June 8, 2007, counsel for Coulter filed a Johnson® Petition for

Writ of Certiorari and Petition to be Relieved as Coimsel, in which she raised the following issue:

3Johnson v. State, 364 S.E.2d 201 (S.C. 1988) (applying the factors in Anders v. California,
386 U.S. 738 (1967) to post-conviction appeals). Anders requires that counsel who seeks to
withdraw after finding the “case to be wholly frivolous” following a “conscientious examination”
must submit a brief referencing anything in the record that arguably could support an appeal; furnish
a copy of that brief to the defendant; and after providing the defendant with an opportuhity to
respond, the rev1ewmg court must conduct a full examination of the proceedings to determine if
further review is merited. Anders, 386 U.S. at 744,

Page 3 of 12 @J’él
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Trial counsel erred in failing to explain to petitioner that a guilty plea would waive
his right to confront his accusers and his privilege against self-incrimination.

(Docket Entry 29-10 at 3.) Coulter filed a pro se response to the Johnson petition on July 12, 2007,
in which he raised the following issues:
1. Did the PCR judge err in failing to find Petitioner’s trial counsel was
ineffective for being unwilling to continue with trial and advising the
Petitioner to accept a plea agreement, after the Petitioner’s co-defendant
agreed to testify against the Petitioner? :
2. Was Petitioner’s trial counsel ineffective for failing to explain the laws of
confrontation to the Petitioner while advising the Petitioner to accept a plea
. agreement?
(Docket Entry 29-11 at 3.) The South Carolina Court of Appeals denied Coulter’s petition for a writ
of certiorari in an order dated May 19, 2008. (Dbcket Entry 29-12.) The remittitur was issued on
June 4, 2008. (Docket Entry 29-13.)
Coulter’s federal petition for a writ of habeas corpus raises the following allegations:
Ground One: Guilty plea was involuntary and unintelligent as a result of ineffective
assistance of counsel. Counsel advised Petitioner to accept plea agreement because
counsel was unwilling to continue trial proceedings in light of codefendant’s
confession and plea agreement.
Ground Twe: Guilty plea was involuntary and unintelli gerit asaresult of ineffective
assistance of counsel. Counsel failed to explain the law of confrontation and fifth
amendment privilege against self-incrimination to the Petitioner while advising the
Petitioner to accept a plea agreement.
(See Pet., Docket Entry 1-2 at 5.)
DISCUSSION
A. Summary Judgment Standard
Summary judgment is appropriate only “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter

Page 4 of 12 6)3—61
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of law.” Fed. R. Civ. P. 56(c). Rule 56(c) mandates entry of summary judgment “against a party

who fails to make a showing sufficient to establish the existence of an element essential to that

party’s case.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
In deciding whether there is a genuine issue of material fact, the evidence of the non-moving
party is to be believed and all justifiable inferences must be drawn in favor of the non-moving party.

See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). However, “[o]nly disputes over

facts that might affect the outcome of the suit under the governing law will properly preclude‘ the
entry of summary judgment. F gctual disputes that are irrelevant or unnecessary will not be counted.”
Id. at 248.

The moving party has the burden of proving that summary judgment is appropriate. Once
the moving party makes this showing, however, the opposing party may not | rest upon mere
allegations or denials, but rather must, by affidavits or other means permitted by the Rule, set forth
specific facts showing that there is a genuine issue for trial. See Fed. R. Civ. P. 56(e). Further, while
the federal court is charged with liberally construing a complaint filed by a pro se litigant to allow
the development of a potentially meritorious case, see, e.g., Cruz v. Beto, 405 U.S. 319 (1972), the
requirement of liberal construction does not mean that the court can ignore a clear failure in the
pleadings to allege facts which sét forth a federal claim, nor can the court assume the existence of

a genuine issue of material fact where none exists. Weller v. Dep’t of Soc. Servs., 901 F.2d 387 (4th

Cir. 1990).
B. Habeas Corpus Standard of Review
1. Generally
In accordance with 4§ 2254, claims adjudicated on the merits in a state court.proceeding

cannot be a basis for federal habeas corpus relief unless the decision was “contrary to, or involved
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an unreasonable application of clearly established federal law as decided by the Supreme Court of
the United States,” or the decision “was based on an unreasonable determination of the facts in i ght
of the evidence presented in the state court proceeding.” 28 U.S.C. § 2254(d)(1), (). When
reviewing a state court’s application of federal law, “a federal habeas court may not issue the writ
simply because that court concludes in its independent judgment that the relevant state-court decision

applied clearly established federal law erroneously or incorrectly. Rather, that application must also

be unreasonable.” Williams v. Taylor, 529 U.S. 362,410 (2000); see also [Humphries V. Ozmint, 397

- F.3d 206 (4th Cir. 2005); McHone v. Polk, 392 F .3d 691 (4th Cir. 2004). Moreover, state court

factual determinations are presumed to be correct and the petitioner has the burden of rebutting this
presumption by clear and convincing evidence. 28 U.S.C. § 2254(e)(1).

2. Exhaustion Requirement

A habeas corpus petitidner may obtain relief in federal court onl.y after he has exhausted his
state court remedies. 28 U.S.C. § 2254(b)(1)(A). “To satisfy the exhaustion requirement, a habeas

petitioner must present his claims to the state’s highest court.” Matthews v. Evatt, 105 F.3d 907, 911

(4th Cir. 1997). Thus, a federal court may consider only those issues which have béen properly
presented to the highest state courts with jurisdiction to decide them. Generally, a federal habeas

court should not review the merits of claims that would be found to be procedurally defaulted (or

barred) under independent and adequate state procedural rules. Lawrence v. Branker. 517 F.3d 700,

714 (4th Cir. 2008); Longworth v.-Ozmint, 377 F.3d 437 (4th Cir. 2004); see also Coleman v.

Thompson, 501 U.S. 722.(1991). For a procedurally defaulted claim to be properly considered by
-a federal habeas court, the petitioner must “demonstrate cause for the default and actual prejudice
as a result of the alleged violation of federal law, or demonstrate that failure to consider the claims

~ will result in a fundamental miscarriage of justice.” Coleman, 501 U.S. at 750.

Page 6 of 12 073‘61
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C. Coulter’s Habeas Grounds

1. Ground One

In Ground Qne of the instant Petition, Coulter asserts that trial counsel was ineffective for
being unwilling to continue with trial and advising him t¢ accept a piea agreement after Coulter’s
co-defendant agreed to testify against him. The Respondent contends that this ground is procedurally

barred under South Carolina law, as Coulter failed to raise this issue in his Johnson petition for a writ

of certiorari following the circuit court’s denial of his PCR application, although he included the
argument in his pro se response to the Johnson petition.
The requirement of exhaustion of state remedies requires that a federal claim be “fairly

presented” to the state court. See Picard v. Connor, 404 U.S. 270, 275 (1971) (requiring a federal

claim to be “fairly presented” to the state courts). To be fairly presented, a claim must “include
reference to a specific federal constitutional guarantee, as well as a statement of facts that entitle the

petitioner to relief.” Gray v. Netherland, 518 U.S. 152, 162-63 (1996). In State v. McKennedy, 559

S.E.2d 850 (2002), the South Carolina Supreme Court held that articulating an issue in an Anders
brief constitutes fair presentation of that claim to the appellate court. 1d. at 854. In finding that the
Court of Appeals” Anders review constituted a decision on the merits for purposes of state law, the
Supreme Court noted that McK ennedy’s counsel had filed an Anders brief with the Court of Appeals
and McKennedy filed a pro se response, raising the issues he considered important. McKennedy,
559 S.E.2d at 855. The Supreme Court observed that the Court of Appeals, pursuant to Anders, then
reviewed the merits of the argument. Id. Here, Coulter raised the issue contained in Ground bne
to the Court of Appeals m his pro;e Johnson brief. Accordingly, although ti‘lC issue was not
contained in the actual lm petition, this court cannot say that it has not been fairly presented

to the South Carolina appellate courts. -

Page 7 of 12 yjél



-~ | -
0:08-cv-02762-PMD.  Date Filed 08/03/2009  Entry Number 40 Page 8 of 12

Having determined that Ground One is not procedurally barréd under South Carolina law,
the court turns to the merits of Coulter’s Petition.
A defendant has a constitutional right to the effective assistance of counsel. Williams v.

Florida, 465 U.S. 1109, 1111 n.5 (1984). To demonstrafe ineffective assistance of counsel, Coulter

must show, pursuant to the two-prong test enunciated in Strickland v. Washington, 466 U.S. 668 .

(1984), that (1) his counsel was deficient in his representation and (2) he was prejudiced as a result.

1d. at 687; see also Williams v. Taylor, 529 U.S. 362, 391 (2000) (stating that “the Strickland test

provides sufficient guidance for resolving virtually all ineffgc;ive-assistance-of-counsel claims™).

To satisfy the first prong of Strickland, Coulter must show that trial counsel’s errors were
so serious that his performance was below the objective standard of reasonableness guaranteed by
the Sixth Amendment to the United States Constitution, With regard to the second prong of
Strickland, Coulter “must show that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the procgeding would have been different.” Strickland, 466 U.S.

at 694. Prejudice may be presumed when (1) a defendant is completely denied counsel at a critical

stage of his trial, (2) counsel “entirely fails to subject the prosecution’s case to a meaningful

adversarial testing,” or (3) “although counsel is available to assist the accused during trial, the
likelihood that any lawyer, even a fully competent one, could provide effective assistance is so small
that a presumption of prejudice is appropriate without inquiry into the actual conduct of the trial.”

United States v. Cronic, 466 U.S. 648, 659 (1984).

To prevail on a claim of ineffective assistance of counsel in connection with a guilty plea,
a petitioner must show that “trial counsel’s performance fell below an objective. standard of
reasonableness and ‘that there is a reasonable probability that, but for counsel’s errors, he would not

have pleaded guilty and would have insisted on going to trial.” Burket v. Angelone. 208 F.3d 172,

Page 8 of 12 G)J'é(
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189 (4th Cir. 2000) (quoting Hill v. Lockhart, 474 U.S. 52, 591(1985)) (discussing the Strickland v.
Washington standard to establish ineffectiveness of counsel in the context of a guilty plea).

In response to the respondent’s summary judgment motion, Coulter contends that the PCR
court’s factual determination that counsei was willing to go forward with the trial following
Coulter’s co-defendant’s decision to testify against Coulter was unreasonable pursuant to 28 U.S.C.
§ 2254(d)(2) in light of the evidence presented. The court disagrees. As noted above, a court cannot
set aside the factual ﬁndinés of the state court unless .they are objectively unreasonable.
§ 2254(d)(2). The state court’s findings are entitled to a presumption of correctness, and a petitioner
must rebut that presumption by clear and convincing evidcncé. § 2254(e)(1). At the PCR hearing,
Coulter’s trial counsel testified that he was willing to proceed with a jury trial if Coulter so desired.
The PCR’s reliance on that testimony was not objectively unreasonable. 'Furthermore, Coulter
testified at his guilty plea that he was pleading guilty because he was guilty, he understood the
maximum penaltiés associated with his charges, he was satisfied with the services of his counsel,

and he understood that, by entering his guilty plea, he was waiving certain constitutional rights

including his right to a jury trial. (App. at 691-95, Docket Entry 29-7 at 47-51.) Additionally, when

informed by the trial judge that “if [Couiter] still want[s] a trial, . . . the Court stands ready to
proceed and continue with the trial,” Coulter testified that he still wished to enter his guilty plea.
(App. at 694, Docket Entry 29-7 at 50.) Altﬁough Coulter claims that he can ““clearly’ demonstrate
that the state PCR court’s fact-finding [] of trial ;::ounsel’s willingness to continue trial [] is not
supported by the state court record,” he offers absolutely no basis in the record ‘for this conclusory
statement. (Petr.’s Mem. Opp’n Mot. Summ. J. at 4, Docket Entry 33 at 4.) Accordingly, Coulter
cannot meet the standard enunciated under Strickland and Burket. Strickland, 466 U.S. at 687,

Burket v. Angelone, 208 F.3d at 189.
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2. Ground Two

- In Ground Two of his Petition, VCQulter contends that his trial counsel was ineffective for
failing to advise him of his rights to confront witnesses and against self-incrimination. The PCR
court found credible trial counsel’s testimony that he fully explained the consequences and sentence
'possibilities if Coulter pled guilty. (App. 768-69, Docket Entry 29-7 at 124-25.) Although Coulter
emphasizes in his response that he chalienges the PCR court’s finding pursuant to § 2254(d)(2)’s
standard with fegard to fact-finding, ﬁe offers no basis in the record that would even rémbtely
suggest that the PCR’s finding as to the credibility of trial counsel on this point was unreasonable.
(Petr.’s Mem. Opp’'n Mot. Summ. J. at 5, Docket Entry 33 at5.)

Coulter also addresses Ground Two in his own motion for summary judgment.® (Docket
Entry 34.) However, although Coulter again asserts that the PCR court’s finding was contrary to the
record, he again points to nothing in the record to support that contention other than his own self-
serving statement that counsel did not explain these rights. (See generaily Petr.’s Mot. Summ. J.,
Docket Entry 34.) The PCR court was well within the bounds of reasonableness to accept the
testimony of trial counsel as credible.

Having fully reviéwed the record, the court finds that the PCR court’s determination on this
issue was reasonable. See 28 U.S.C. § 2254(d)(2). Further, the.cmvxrt finds nothing to indicate that
the PCR court’s decision was “contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States” under

§ 2254(d)(1).

“The court observes that to the extent that Coulter’s motion attempts to unilaterally extend
Coulter’s time to respond to the respondent’s motion for summary judgment with regard to Ground
Two, it is in actuality a belated response that should not be considered by the court. Out of an
abundance of caution, however, the court has considered Coulter’s “motion” (Docket Entry 34).

Page 10 of 12 yJ‘&( :
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RECOMMENDATION
For the foregoing reasons, Coulter is not entitled to a writ of habeas corpus. Accordingly,
the court recommends that the réspondent’s motion for summary judgment (Docket Entry 28) be
granted and the petitioner’s motion for summary judgment (Docket Entry 34) be denied.
August 3, 2009 Paige J. OOssett ¥~
Columbia, South Carolina - UNITED STATES MAGISTRATE JUDGE

The parties’ attention is directed to the important notice on the next page.
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report and

Recommendation with the district judge. Objections must specifically identify the portions of the '

Report and Recommendation to which objections are made and the basis for such objections. In the
absence of a timely filed objection, a district court need not conduct a de novo review, but instead
must “only satisfy itself that there is no clear error on the face of the record in order to accept the
recommendation.” Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310 (4th Cir. 2005).

: Specific written objections must be filed within ten (10) days of the date of service of this
Report and Recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b). The time calculation
of this ten-day period excludes weekends and holidays and provides for an additional three (3) days
for filing by mail. Fed. R. Civ. P. 6(a) & (e). Filing by mail pursuant to Fed R. Civ. P. S may be
accomphshed by mailing objections to:

Larry W. Propes, Clerk
United States District Court
- 901 Richland Street .
Columbia, South Carolina 29201

Failure to timely file specific written objections to this Report and Recommendation
will result in waiver of the right to appeal from a judgment of the District Court based upon

such Recommendation. 28 U.S.C. § 636(b)(1); Thomasv. Am, 474 U S. 140 (1985); United States

v. Schronce, 727 F.2d 91 (4th Cir. 1984); Wright v. Collms 766 F.2d 841 (4th Cir. 1985).

~ Page120f 12
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AQ 450 (Rev. 01/09) Judgment in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of South Carolina
Ronald Coulter )
Petitioner ) R
v. ) Civil Action No. 0:08-2762-PMD
Robert M. Stevenson, Warden BRCI ) . o
Respondent )

JUDGMENT IN A CIVIL ACTION

The court has ordered that (check one):

O the plaintiff (name) recover from the
defendant (name) i the amount of

B : dollars ($ ), which includes prejudgment
interest at the rate of %, plus postjudgment interest at the rate of %, along with costs.

, O the plaintiff recover nothing, the action be dismissed on the merits, and the defendant (name)

recover costs from the plaintiff (name)

B other: Summary judgment is hereby entered for the respondent, Robert M. Stevenson, Warden BRCI.

The petitioner, Ronald Coulter, shall take nothing of the respondent from his petition filed pursuant to-

28 U.S.C. 2254, and this action is dismissed with prejudice.

This action was (check one). -

O tried by a jury with Judge presiding, and the jury has
rendered a verdict. : '

O tried by Judge " without a jury and the above decision
was reached. '

M Decision by the Honorable Patrick Michael Duffy, United States District Judge, presiding, adopting the Report and

Recommendations set forth by the Honorable Paige J. Gossett, United States Magistrate Judge which granted the

respondent’s motion for summary judgment.

Date: September 17, 2009 . CLERK OF COURT

s/Jennifer Peterson

Signature of Clerk or Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Ronald Coulter, #300410
Petitioner, , :
C.A. No.: 0:08-cv-02762-PMD-PIG
v.
Robert M, Stevenson, Warden BRCI, ORDER

Respondent.

Nt Nt N “um” St “uw? et “wapt e’ “wms’

. This matter is béfore the court on Petitioner Ronald Coulter’s pro se application for writ
of habeas corpus filed in this court pursuant to 28 U.S.C. § 2254 on August 4, 2008.! On
December 31, 2008, Respondent filed a motion for summary judgment. Petitioner filed a
response in opposition to Respondent’s motion for summary judgment é.nd filed a cross-motion
for summary judgment. On August 3, 2009, in accordance with 28 U.S.C. § 636(b)(1)(B) and
Local Rule 73.02, the Magistraté :‘Judge entered a Report and Recommendation (“R&R”)
repommending that Respondent’s motion for summary judgment be granted and Petitioner’s
habeas corpus petition be dismissed. Petitioner filed an Objection to the R&R on August 13,
2009. Having reviewed the entire record, including Petitioner’s Objections, the court finds the
- Magistrate Judge fairly and accurately summarized the facts and ;\pblied the correct principles of
law. Accordingly, the court adopts the R&R and fully incorporates it into this Order.

BACKGROUND
Petitioner is cuneﬁtly confined at the Broad River Correctional Institution of the South
Carolina Department of Corrections (“SCDC”). Petitioner was indicted in 2002 in Charleston

County for kidnapping,' conspiracy to commit kidnapping, and murder. Petitioner was

! Filing date per Houston v. Lack, 487 U.S. 266, 270-276 (1988).

1.
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represented by Jennifer K. Shealy, Esquire, C.harleston County Public Defender, and Rodney D.
Davis, Esquire, Assistant Public Defender, and on February 23-25, 2004, was jointly .tried with
his co-defendant. On February 25, 2004, Petitioner’s co-defendant agreed to plead @ilty and to
testify for the State against Petitioner. Later that same day, Petitioner pled guilty to kidnapping
pursuant to a negotiated plea. (R. pp. 675-80). Pursuant to the plea negotiations, the trial judge
sentenced Petitioner to a term of imprisonment of thirty (30) years. (R. pp. 706). Petitioner did
not appeal his conviction or sentence.

On July 16, 2004, Petitioner filed an application for post-conviction relief (“APCR”) in
state circuit court. Coulter v. State of South Cafolina, No. 04-CP-10-2999; (R. pp. 732-45).

Specifically, the Petitioner listed several grounds for relief, which are listed as follows:

1. Ineffective assistance of trial counsel;

a) Counsel failed to adequately object to the sufficiency of the
indictments presented.

b) Counsel failed to investigate an alibi re: defense. :

c) Counsel failed to object to the short intervention between the
reception of discovery and the actual trial.

d) Counsel failed to explain the law regarding the consequences of a
guilty plea. -

e) Counsel failed to adequately file a direct appeal.
f) = Counsel failed to file motion to obtain exculpatory discovery

material,

g) Counsel failed to object to trial court’s jurisdiction, subject matter
jurisdiction, to accept guilty plea.

h) Counsel failed to raise meritorious issues preserved for appeal.

2. Involuntary guilty plea; and,

3. Brady” violation.

(d.).

Petitioner thereafter amended his PCR on May 26, 2006, to assert the following issues:

1. Plea was involuntary and unintelligent as a result of ineffective assistance
of counsel. Counsel advised Petitioner to accept the plea agreement, in

* Brady v. Maryland, 373 U.S. 83 (1963).
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part, because counsel was unwilling to continue trial proceedings in light
of co-defendant’s confession and plea agreement.

2. Plea was involuntary and unintelligent as a result of ineffective assistance
of counsel. Counsel failed to inform petitioner of the laws in relation to
the facts, while making a recommendation to accept plea agreement.

3. Plea was involuntary and unintelligent as a result of ineffective assistance
of counsel. Counsel further advised petitioner that if the trial judge does
not grant the Motion for Mistrial, the only available option is to accept the
plea agreement. '

(R. p. 752).

Petitioner was represented. in his PCR by Lea B. Kerrison, Esquire, and an evidentiary
hearing was held on Petitioner’s application on June 2, 2006. (R. pp. 775-889). In an Order filed
November 6, 2006, the PCR judge denied Petitioner’s APCR in its entirety. (R. pp. 763-72).

Petitioner timely filed a notice of appeal. Petitioner was represented by Wanda H. Carter,

Esquire, Deputy Chief Attorney for the South Carolina Commission on Indigent Defense, who

filed a Johnson® Petition requesting to be relieved from the case and raising the issue of whether

trial counsel erred in failing to explain to petitioner that a guilty plea would waive his right to -

confront his accusers and his privilege against self-incrimination. Pursuant to state procedure,

Petitioner also filed a pro se brief in support of his appeal in which he raised the following

issues:
1. Did the PCR judge err in failing to find Petitioner’s trial counsel was
ineffective for being unwilling to continue with trial and advising the
Petitioner to accept a plea agreement, after the Petitioner’s co-defendant
agreed to testify against the Petitioner?
2. Was Petitioner’s trial counsel ineffective for failing to explain the laws of

confrontation to the Petitioner while advising the Petitioner to accept a
plea agreement?.

3 Johnson v. State, 364 $.E.2d 201 (S.C. 1998); see also Anders v. California, 368 US 738, 744 (1967).

3
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On May 19; 2008, the South Carolina Supreme Court granted counsel’s request to be
relieved, denied the petmon and issued the Remittitur on June 4, 2008.

Petmoner filed hxs pro se habeas petition on August 4, 2008, whxch asserted ‘the
following grounds for relief:

1. Guilty plea was involuntary and uniﬂtelligent as a result of ineffective
assistance of counsel. Counsel advised Petitioner to accept plea
agreement because counsel was unwilling to continue trial proceedings in
light of codefendant’s confession and plea agreement.

2. Guilty plea was involuntary and unintelligent as a result of ineffective
assistance of counsel. Counsel failed to explain the law of confrontation
and Fifth Amendment privilege against self-incrimination to the Petitioner
while advising the Petitioner to accept a plea agreement. '

Respondent moved for Summary Judgment on December 31, 2008. Petitioner filed a
cross-motion for Summary Judgment. The Magistrate Judge recommended to this Court that
Respondents’ Motion for Summary Judgment be granted and Petitioner’s Habeas Corpus
Petition be dismissed.

STANDARD OF REVIEW
A. Legal Standard for Summary Judgment

To grant a motion for summary judgment, the court must find that “there is no genuine
issue as to any material fact and that the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(c). The judge is not to weigh the evidence, but rather to determine if there is a
genuine issue of fact for trial. Anderson v. Liberty Lobby, Iﬁc., 477 U.S. 242, 249 (1986). If no

material factual disputes remain, then summary judgment should be granted against a party who

fails to make a showing sufficient to establish the existence of an element essential to that party’s

‘case, and on which the party bears the burden of proof. Celotex Corp. v. Catrett, 477 U.S. 317,
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322 (1986). All evidence should_be viewed in the light most favorable to the non-moving p@.
Perini Corp. v. Perini Constr., Inc., 915 F.2d 121, 123—2.4 (4th Cir. 1990).
B. Magistrate Judge’s R&R

The Magistrate Judge made-his review in accordance with 28 U.S.C. § 636(b)(1)(B) and
Local Civil Rule 73.02. The Magistrate Judge only makes é recommendation to the court. It has
no presumptive weight, and the i'esponsibility for makiﬁg a final determination remains with the
court. Mathews v. Weber, 423 US. 261, 270-71 (1976). Parties are allowed to make.a written
objection to a Magistrate Judge’s report within ten daysraﬁer being served a copy of the report.
28 U.S.C. § 636(b)(1). From the objections, the éourt reviews de novo those portions-of the R&R
that have been specifically objected to, and the court is allowed to accept, reject, or modify the
R&R in whole or in part. /d. Additionally, the court may recommit the matter to the Magistrate
Judge with instructions. /d.

ANALYSIS

I.  Section 2254 Petitions

The court may grant habeas relief with respect to a claim adjudicated on the merits in
state court proceedings only where such adjudicétion “re§dted in a decision that was contrary t(;,
§r involved an unreasonable application of, cléa;ly established Federal law, as determined by the
Supreme Court of the United States,” 28 US.C. § 2254(%1)(1), or “resulted in a decision that was
based on an unreasc;nable determination of the facts in light of the evidence presented in the
State court proceeding,” id. § 2254(d)(2). As “a determiﬁation of a factual issue made by a State

court shall be presumed to be correct,” Petitioner has “the burden of rebﬁtting the presumption of

correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1). With respect to

reviewing the state court’s application of federal law, “a federal habeas court may grant the writ

923
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if the state court identifies the correct governing legal principle from [the Supreme] Court’s
decisions but unreasonably applies that principle to the facts of the prisoner’s case.” Williams v.

Taylor, 529 U.S. 362 (2000).

II. Petitioner’s Claims of Ineffective Assistance of Counsel and Involuntary Plea

Petitioner claims that trial counsel’s unwillingness to continue trial proceedings in light
of co-defendant’s confession and plea agreement and trial counsel’s failure to explain the law of
confrontation and Fifth Amendment privilege against self-incrimination resulted in Pétitioner
involuntarily entering a guilty plea.

In order to successfully challenge a conviction or sentence on the basis of ineffecu've

assistance of counsel, Petitioner must demonstrate that his counsel's performance fell below an

objective standard of reasonableness, and that he was prejudiced by his counsel's deficient

performance. See Strickland v. -Washington, 466 U.S. 668, 687, 104 S.Ct. 2052 (1984). With
respect to the first prong, there is “a strong presumption that counsel's conduct falls within the
wide raﬁge of reasonable professiohal assistance.” Id. at 689, In order to satisfy the second
prong, a petitioner must show that “thqre is a reasonable probability that, but for. counsel’s
unprofessional errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undgrmine conﬁdencé in the outcomei” Id. at 694. In
the context of a guilty plea, a petitioner must show “that there is a reasonable probability that,
but for counsel's errors, he would not have plead guilty and would have‘insisted on going to
trial.” Hill v. Lockhart, 474 U S. 52, 59 (1985).

Generally, guilty‘pleas are valid if they are voluntary and intelligent. Brady v. U.S., 397

U.S. 742,747 (1970). When determining issues relating to guilty pleas, the court will consider

the entire record, including the transcript of the guilty plea, and the evidence presented at the
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PCR hearing. Pittman v. State, 524 S.E.2d 623, 624 (S.C. 1999) (citing Harres v. Leeke, 282
S.C. 131, 318 S.E.2d 360 (1984)).

Petitioner previously raised the issue of ineffective assistance of counsel and resulting
involuntary guilty plea m his APCR, where he jhad the burden of proving the allegations of
ineffeqtive assistance of counsel. Butler v. State, 334 S.E.2d 813, 814 (S.C. 1985), cert. denied,
474 U.S. 1094 (1986). The PCR court rejected these claims, making relevant findings of fact and
conclusions of law. (R. pp. 763-72). As Petitioner’s ineffective assistance of counsel claim was
adjudicated on the merits by the South Carolina state court, this Céurt’s review is limited by the
deferential standard of review set forth in 28 U.S.C. § 2254(d), as iﬁterpreted by the Supreme
Court in Williams v. Taylor, 120 S.Ct. 1495 (2000).

The Magistrate Judge recommends granting the Respondent’s motion for summary
Jjudgment because Petitioner has not met his burden of showing trial counsel was constitutionally
ineffective. After reviewing the entirety of the record, the court agrees with ﬁe Magistrate’s
R&R and finds that Petitioner has failed to carry hi's burden of showing that trial counsel was
ineffective under the Strickland standard. |

A, Ground One

In Ground One of his Petition, Petitioner asserts that trial counsel was ineffective in being
unwilling to continue with tﬁ'al and in advising Petitioner to accept a i)lea agreexﬁent after
Petitioner’s co-defendant agreed to testify against him. Bécause Respondent argued that Ground
One is.procedurally barred as an unexhausted claim, the Magistrate Judge first addressed this
issue in the R&R and concluded that Petitioner had properly raised Ground One in his pro se

response to the Johnson petition. Petitioner does not object to the Magistrate’s conclusion on

925
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this issue, and the court adopts the R&R’s analysis of this issue and incorporates that analysis
into this Order.

Having determined that Ground One is not procedurally barred under South Carolina law,
the R&R then analyzes the merits of Petitioner’s claim. The R&R concludes ‘that the PCR
court’s factual determination that counsel was willing to go forward with the trial following
Petitioner’s co-defendant’s decision to testify against Petitioner was not objectively
unreasonable. The Magistrate Judge found that Petitioner offered no basis in thev record to
support his claim that trial counsel was unwilling to go to trial. Furthem_xore, the Magistrate
notes that Petitioner testified at his guilty plea that he was pleading gujlty b'ecaﬁse he was guilty;
he understood the maximum penalties associated with his charges; that he was satisfied with the
services of his counsel; and that he understood tﬁat, by entering his guilty plea, he was waiving
certain constitutional rights including his right to a jury trial. (R. pp. 691-95). Additionally,
when informed by the trial judge that “if [Petitioner] still want[s] a trial, . . . the Court stands
ready to proceed and continue wﬁh the trial,” Petitioner testified that he still wished to enter his
guilty plea. (R. p. 694). Based on these finding, the Magistrate Judge concluded that Petitioner
cannot meet the standard set forth under Strickland and that Pétitioner’s Ground One claim is
therefore meritless. |

lﬁ response to the_Magistrate Judge’s findings with respéét to Petitioner’s Ground One
claim, Petitioner makes a number of objections. Firs_t, Petitioner objects generally to the
Magistrate Judge’s recommendation that Respondent’s motion for summary .judgment be
granted. In this objection, Petitioner argues that the Magistrate Judge did not apply the
appropriate standard for summary judgment to Petitioner’s claims because the question of trial

counsel’s unwillingness to continue to trial is a genuine issue as to a material fact. Second,
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Petitioner objects to the MagistrateA:’s conclusion that Petitioner cannot meet the standard under
Strickland. In this objection, Petitioner afgues that the Magistrate Judge makes no determination
of whether or not the Petitioner satisfied the two-prong Strickland test. Finally, with respect to
the R&R’s analysis of Ground One, Petitioner objects to the Magistrate’s conclusion that the
PCR’s reliance on counsel’s testimony that he was willing to continue to trial was not objectively
unreasonable. In this objection, Peﬁtioner argues that the &ial transcript contradicts trial
counsel’s PCR testimony.

Petitioner claims that his counsel was unwilling to proceed with trial after leamning of the
co-defendant’s guilty plea and agreement to testify for the-State against Petitioner. To support
this claim, Petitioner points to the trial record and.the statements of trial counsel before
Petitioner’s guilty plea. After Petitioner’s counsel learned of the co-defendant’s guilty plea, he
moved for a mistrial based on arguments that the jury had been compromised, the courtroom
layout Bad changed, counsel’s érédibility had been'tainted, counsel was unaware‘of the terms of
the co-defendant’s plea agreement, and Petitioner’s case had been prejudiced by the effect of the
co-defendant’s guilty plea on counsel’s ability to be prepared and to present an effective defense.
(R. pp. 642-70). The trial court took the motion for a mistrial under advisement and suggested
that it would most likely be denied but that maybe a curative instruction could be given to the

jury. (R. pp. 663-69). The. trial judge then determined that the court would go forward with the

testimony of a records custodian witness before breaking for lunch and consideﬁng the motion

for a mistrial. (R. pp. 664-64). At this point, Petitioner’s counsel, Mr. Davis, stated that he
“simply cannot imagine being, through no fault of my own, more unprepared, more—perhaps
not this next witness, but the next witnesses that will follow.” (R. p. 667). In addition, Mr.

Davis stated that he “can’t imagine how a curative instruction can cure the situation. Again we

927
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don’t feel that we can go forward. . . . We do not believe any language would be effective in
curing the situation.” (R. pp. 669-70). Before the trial court could rule on the motion for
mistrial, Petitioner pled guilty to kidnapping.

Petitioner points to the statements quoted .above to establish that his trial counsel was
unwilling to .go forward with the trial and that, therefore, his guilty plea was involuntary.
Petitioner presented his counsel’s statements at his PCi{ trial. During the PCR hearing, trial
counsel testified that although the co-defendant’s guilty plea with the State changed his trial
strategy, he was still willing to continue with the trial if the'defendant had chosen to proceéd.
(R. pp. 846-47). Further, trial counsel testified that during the recess a;xd while awaiting the trial
judge’s ruling on the mistrial motion, he and Ms. Shealy spoke to Petitioner about “the change in
circumstances, hqw it will affect the trial.” (R. p. 840). Counsel testified that “once [Petitioner]
finally understood the ramiﬁcation; of his best friend [the co-defendant] now working out a plea
with the State, we . . . basically listened and he spent over an hdur talking to us about what he
had done.” (R. p. 841). According to triai counsel’s testimony, Petitioner told his counsel that
he and his co-defendant had planﬁed the kidnapping. (/d.). Counsel testified that Petitioner’s
sudden admission to him changed counsel’s entire strategy because his past defense strategy was
premised on the basis that Petitioner did not know anything about the victim’s disappearance.
(ld.)). Based on this admission plus the evidence the State already had, counsel advised Petitioner
that he ought to accept the plea the State was offering which was to nolle prosse the conspiracy
and murder charges in exchange for a guilty plea to a negotiated sentence of thirty years for the
kidnapping. (R. p. 844). In addition, trial counsel] testified that he talked to Petitioner about

what their strategy would be if they went forward with trial. (R. p. 848).

10
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‘The PCR court found that trial counsel’s testimony was credible and that Petitioner faile;l
to show any deficiency on the part of counsel or prejudice resulting therefrom. (R. p 770).
- Petitioner in his petition for habeas, in his memorandum in support of his petition, in his reply to
Respondent’s motion for summary judgment, and in his objection to the R&R essentially makes
the same claims and presents the same evidence as Petitiéner did in his i’CR trial. Given the
deferential standard that must be applied to thé PCR court’s findings, this court is unable to
ascertain clear and convincing evidence that Petitioner’s :attorney fell below an objéctive
standard of reasonableness.

.. Specifically, as to the first prong of deficient. performance,  the PCR court found that
counsel was willing to go forward with Petitioner’s trial, and that, therefore, counsel was not
deficient in his performance. Petitioner has not presented clear and convincing evidence that his
counsel was unwilling: to go forward with trial if Petitioner had not plead guilty. While
Petitioner points to statements made by his counsel before his plea wés entered, those statements
were in the context of trial counsel’s argumentsv for why the case had been prejudiced By the co-
defendant’s plea agreement and for why the case should be declared 'a mistrial. The courtvf'mds
that those statements alone do not provide cléar and con;'incing evidence sufficient to overturn
the PCR court’s finding of fact that trial counsel was willing to proceed with the trial. In
addition, the court finds that cOﬁnsel’s advice to accept the plea agreement in light of the State’s
evidence against Petitioper and in light of Petitioner’s admission to counsel of his involvement in
the kidnapping was not outside the wide range of professionally competent assistance.- See
Strickland, 466 U.S. at 690. Thus, Petitioner has failed to establish the first prong of his

inefficient assistance of counsel claim under Strickland.

11
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In addition, Petitioner has failed to prove that prejudice was caused by counsel’s alleged
deﬁcieﬁt performance. Specifically, Petitioner has failed to show that there is a reasonable
probability that, but for counsel’s errors, he would not have plead guilty aﬁd would have insisted
on going to trial. See Hill v. Lockhart, 474 U.S. 52, 59 (1985). As the Magistrate Judge noted,
Petitioner testified at his guilty plea that he was pleading guilty because he was guilty, he
understood the maximum penalties associated with his charges, he was satisfied with the services
of hié counsel, and he understood that, by entering his guilty plea, he was waiving certain
constitutional rights including his right to a jury tral. (R. pp. 691-95). Additionally, when
informed by the trial judge that “if:[Petitioner] still want[s] a trial, . . . the Court stands ready to
proceed and -continue ﬁm the trial,” Petitioner testified that he still wished to enter his guilty
plea. (R.p. 694). |

Thus, for the reasons described above, the court finds that Pelitioner’s trial counsel was
not ineffective for being unwilling to continue with trial and for advising Petitioner to accept the
plea agreement after Petitioner’s co-defendant agfecd to testify against him:

B.  Ground Two

In Ground Two of his Petition, Petitioner contends lthat his trial counsel was ineﬁ‘éctive
for failing to advise him of his righf to confront witnesses and his right against self-
incrimination. The PCR court féund credible trial counsel’s testimony that he fully e#plained the
consequences and sentence possibilities of pleading guilty. (R. pp. 768-69). The Magistrate
Judge found that, “altﬁough [Petitioner] asserts that the PCR court’s ﬁn&ing was contrary to the
record, [Petitioner] points to nothing in the record to support that pontention other than his own

self-serving statement that counsel did not explain, these rights.” The Magistrate Judge found

12
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that the PCR court’s determination on this issue was reasonable. Accordingly, the Magistrate
Judge found Ground Two of Petitioner’s habeas claim to‘be meritless.

In response to the Magistrate Judge’s findings with respect to I"etitioner’s Grdund Two
claim, Petitioner makes a number of <’)bjections. First, Petitioner objects generally to the
Magistrate’s recommendation that the Respondent’s motion for summary judgment be granted.
In this objection, Petitioner argues that the Magistrate Judge did not aﬁply the appropriate
standard for summary judgment to Petitioner’s claims because the question of whether. trial
counsel fully explained the consequences of a plea is a genuine issue as to a material fact.
Second, Petitioner objects to the Magistrate’s finding that the PCR court’s determination that
trial counsel provided credible testimony that he fully explained the consequences of a guilty
plea was reasonable. Third, Petitioner objects to the Magistrate’s conclusion that, “. . . the court
finds nothing to indicate that the PCR court’s decision was ‘contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the'Supreme
Court of the United States’ under § 2254(d)(1).” |

Petitioner claims that his counsel failed to explain the laws of confrontation and the Fifth
Amendment privilege against self-incrimination to the Petitioner when advising the Petitioner to
accept the plea agreement. To support this claim, Petitioner points to trial counsel’s testimony at
the PCR hear_ing. Specifically, Petitioner points to the following staten'lents‘ made by trial
counsel during the PCR hearing; |

1. That counsel did not discuss specific rules of evidence with the petitioner. (R. p. 848).

2. That counsel did not explain to the petitioner that the codefendant’s plea hearing was

considered out-of-court testimony and therefore hearsay by court rules. (R. p. 849).

13
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3. That counsel did not explain to the petitioner that the codefendant’s confession, during
his plea hearing, was inadmissible at trial against the petitioner. (R. p. 849).

4.. That counsel did not explain to the petitioner the specific questions that he would have
cross-examined the co-defendant about. (R. pp. 850-515.

5.. That counsel did engage in a routine discussion of the rights of confrontation and
cross-examination with the Petitioner similar to the questions that the Court went over with
Petitioner on the record during his plea. (R. p. 852).

6. That counsél explained to the Petitioner that his constitutional privilege against self-
incrimination, with regards to a pléa, means that the judge is going to ask questions and the
petitioner has to answer them. (R. pp. 858-59).

7. That counsel did not explain to Petitioner that the riglﬁ to remain silent was the same
as the right against self-incrimination. (/d.).

However, trial counsel testified at the PCR hearing that he did engage in a routine
discussion of the rights of confrontétion and cross-examination with the Petitioner similar to the
questions that the Court went over with Petitioner on the record during his pleé. (R.p. 852). In
addition, trial counsel testified that he discuss.ed the privilege against self-incriminatio'n in two
respects—one, on whether at trial Petitioner would have testified or not, and two, if Petitioner
entered a guilty plea, the “judge is going to have questions for you and you’re going to have to
answer those.” '(R. p. 856). The PCR court found that trial counsel’s testimony was credible and
that Petitioner failed to show any deficiency on the part of counsel.or prejudice resulting
therefrom. (R. p. 770).

Additionally, during Petitioner’s guilty plea, the trial judge asked trial counsel if they had

explained to Petitioner the charges contained in the indictment, the possible punishment, and his

14
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constitutional rights, and their reply was “yes.” (R. p. 676). Before Petitioner pled guilty, the
trial court also explained to, Petitioner that he was giving up certain constitutional rights by
pleading guilty. (R. pp. 691-93). Specifically, the trail judge explained to Petitioner the
following:

Sir, when you plead guilty you give up certain important constitutional rights.

Those rights include your right to a jury trial. During a jury trial you’re entitled to

~a presumption that you’re innocent.

The State has the burden of proving beyond a reasonable doubt that you’ve

committed each and every element of this offense. You would have the right to

remain silent and if you exercised that right I would instruct the jury that your
silence could not be used against you.

You would have the right to present any defense that you may have. You would

have the right to confront and cross-examine the State’s witnesses and call

witnesses in your own defense and if you’ve made any confessions or other

incriminating statements, you would have the right to challenge those statements.

Do you understand each and every one of those rights as I’ve just explained them

to you?

{d).

In response to the trial judge’s question, Petitioner responded “yes.” (/d.). Petitioner also stated
that he was satisfied with his lawyer’s services, that they answered all of his questions, and that
they had done everything Petitioner had asked and expected in representing him. (/d.) Petitioner
stated that he was pleading guilty freely and voluntarily and of his own will. (R. p. 696).

The PCR court held that Petitioner failed to prove that counsel was deficient in
explaining Petitioner’s constitutional rights or that prejudice was caused by counsel’s alleged
deficiency. Based on the evidence as discussed above and given the deferential standard that
must be applied to the PCR court’s ﬁndings, the court is unable to ascertain clear and convincing

evidence that Petitioner’s attorney fell below an objective standard of reasonableness. Thus,

Petitioner’s ineffective assistance of counsel claim is of no merit.

15
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The guilty plea transcript indicates Petitioner fuily understood the plea that he was
making and the rights he was waiving by doing so. Petitioner repeatedly-acknowledged that his
plea was voluntary and that nobody was coercing him into pleading guilty. Petitioner understood
the charges he was facing and the facts of the case as presented by the solicitor. Petitioner
admitted his guilt and indicated that he was satisfied with his attorney’s handling of the case. In
addressing the court and the victim’s families, Petitioner apologized for his actions.

Therefore, the court finds' that there was a substantial factual basis for the plea and that
Petitioner has not provided thg Court with any evidence that he did not intend to plead guilty to
the charges, under oath to the presiding judge, without objection in open court. Statements of the
accused that fgcially demonstrate the plea’s validity are conclusive absent compelling reasons
why they should not be, such as ineffective assistance of counsel. | Via v. Superintendent,
Powhatﬁn Correctional Center, 643 F.2d 167, 171 (4th Cir. 1981). In this case, Petitioner has
failed to prove ineffective assistance of counsel in his case. - In addition, Petitioner has failed to
present any other compelling reasons to overcome the conclusive nature of the statements that
Petitioner made at his plea hegu’ing which facially demonstrate the plea’s validity.

CONCLUSION

For the foregoing reasons, the court agrees with the Magistrate Judge’s Report and
Recommendation that Respondent’s Motion for Summary Judgment be GRANTED and that
Petitioner Ronald Coulter’s Motion for Summary Judgment be DéNIED.

AND IT IS SO ORDERED. :

PATRICK NIICHAEVI..%

United States District Judge

¥

September 16, 2009
Charleston, SC

16 -
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PER CURIAM:

Ronald Coulter seeks to appeal Athe district court’s
order denying relief on his 28 U.S.C. §,2254 (2006) petition.
The order is not appealable unless a circuit Jjustice or judge
issues a certificate of appealability. See 28 U.S.C.
§ 2253 (c) (1) (2006). A certificate of appealability will not

Ww

issue absent a substantial showing of the denial of a
constitutiona% right.” 28 U.S.C. § 2253(c) (2) (2006). When the
district court denies relief on thé meritsh a pris&ner satisfies
this standard by demonstrating that reasonable jurists would

find that the district court’s assessment of the constitutional

claims is debatable or wrong. Slack v. McDaniel, 529 U.S. 473,

484 (2000); see Miller-El1 v. Cockrell, 537 U.s. 322, 336-38

(2003) . When ‘the district court denies relief on procedural
grounds, the prisoner must dehonstrate both that the dispositive
procedural ruling is debatable, and that the petition states a
debatable claim of the denial of a constitutional right. Slack,
529 U.S. at 484-85. We have independently reviewed the record
and conclude that Coulter has not made the requisite showing.
Accordingly, we deny a certificate of abpealability, deny leave
to proceed in forma pauperis, and dismiss the appeal. We

dispense with oral >argument because the facts and legal
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contentions are adequately presented 'in the materials before the

court and argument would not aid the decisional process.

DISMISSED



938>uiter v. U.S. Dist. Court for Dist. of South Carolina, 133 S.Ct. 410 (Mem) (2012}

184 L.Ed.2d 61, 81 USLW 3162

133 S.Ct. 410
Supreme Court of the United States

Ronald COULTER, petitioner,
V.
UNITED STATES DISTRICT COURT FOR
the DISTRICT OF SOUTH CAROLINA.

No. 11—-10174.

Oct. 1, 2012.
Case below, 456 Fed.Appx. 222.
Opinion

Petition for writ of certiorari to the United States Court of
Appeals for the Fourth Circuit denied.

All Citations

133 S.Ct. 410 (Mem), 184 L.Ed.2d 61, 81 USLW 3162

WESTLAW 2 2016 Thomson Reuters. No claim to original U8, Government Works, - 1



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

. RONALD COULTER,
Petitioner,
Ve -
STATE OF SOUTH "CAROLINA,

Respondent.

PETITION FOR WRIT OF STATE HABEAS CORPUS

Ronald Coulter, #300410
BRCI Wateree 216

4460 Broad River Road

Columbia, S.C. 29210

Petitioner, Prp’Se

= : :
| 4-P40-2UB

A8

@‘3"\\ A

939



1940

QUESTIONS PRESENTED

1. Whether the pétitioner's constitutional rights under the
Due Process Clause of the Fogrteenth amendment of the United
States Constitution wére violated by the staie post-conviction
relief (PCR) court's failure to follow the mandate of federal law

based on the Fourteenth Amendment; where, the state PCR court, in

‘its wholesale adoptionlof the prevailing party's fact-finding and

legal conclusion, sanctioned a novel standard of judging the
petitioner's Sixth Amendment right to counsel claims exclusively
on the basis of counsel's PCR testimony, rather than assessing

the reasonableness of counsel's challenged conduct under the

totality of the evidence, as pronounced by the United States

Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984).

2. Whether the petitioner was denied effective assistance of
counsel in the first-tier collateral review of a Sixth Amendment
right to counsel cléim, as an equitable matter, under the Due
Process Clause of the Fourteenth Amendment of the United States
Constitution; by the appointed attorney's failure to assist the
petitioner with the correct application'of law to the procedures
and requirement for raising such ineffectiveness claims, where
the state has procedurally moved such ineffectiveness claims out-
side the direct-appeal process where counsel is constitutionally
guaranteed, thereby, making the first-tier collateral review the
one and only appeal as of right to the Sixth Amendment right to

counsel claim.
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IN THE CQURT OF COMMON PLEAS

PETITION FOR WRIT OF STATE HABEAS CORPUS

Petitioner respectfully prays that a writ of state habeas corpus

issue to review the judgment below.

OPINIONS BELOW

The opinion of the state post—convicﬁion relief court appears

at Appendix A to the petition and is unpublished. The preliminary

Form 4 Order of the state post-conviction relief court appears at

Appendix B.

JURISDICTION TO REVIEW

The date of the order and judgment of the state PCR court

sought to be reviewed is Noveﬁber 6, 2006.

This Court has the power under Article V, Section 20 of the
South Carolina Constitution to issue writs of habeas cofpus.

The following decisions sustaih the power and jurisdiction of
this Court to réview the order and judgment review of which is
herewith sought: |

Gibson v. State, 495 S.E.2d 426 (S.C.1998)."

Simpson v. State, 495 S.E.2d 429 (sS.C.1998).

943



944 -

CONSTITUTIONAL PROVISIONS INVOLVED

The Supremacy Clause of the Constitution provides in relevant
part: “This Constitution, and the laws of the United States which
shall be made in pursuance thereof, ... shall be the supreme law
of the land; and the judges in every State shall be bound thereby,
anything in the Constitution or laws of any State to the contrary

notwithstanding. U.S. CONST. art. VI, cl. 2.

The Sixth Amendment to the Constitution of the United States

provides, in relevant part: "In all criminal prosecutions, the

accused shall enjoy the right ... to be confronted with the wit-

nesses against him ... and to have the Assistance of Counsel for

his defense."

The Fourteenth Amendment to the Constitution of the United
States provides in relevant ﬁart: "No State.shall make or enforce
any law which shall abridge the privileges or immunities of citi-
zens of the United States; nor shall any-State deprive any person

of life, liberty or property, without due process of law.,"



STATEMENT

This case raises important questions relating to a defendant's
due process rights under the Fourteenth  Amendment, in criminal
appeals, and the adequacy of state-appointed attorneys represent-
ing indigent defendants in first-tier reviews of Sixth Amendment

right to effective assistance of counsel claims.-

It is well-established that,stéte judiciaries are bound, by

the Supremacy Clause of the U.S. Constitution, to federal 1law

when that federal law is made applicable to the States by the

Fourteenth Amendment of the U.S. Constitution. The United States

Supreme Court, in Strickland v. Washington, 466 U.S. 668, (1984),

established the proper standard for lower courts to adjudicate
claims of ineffective assistance of counsel pursuant to the Sixth
and Fourteenth Amendmeénts. In the case below, the state PCR court

completely failed to follow the. dictates of the United States

Supreme Court's rule for adjudicating :Sixth Amendment claims of.

ineffective assistance.of counsel.

Moreover, the lower state court's wholesale adoption of the
prevailing party's fact-findings and conclusions of law of the
petitioner's Sixth Amendment claims, underscored the egregious
nature of the lower state court's failure to follow the mandate
of a federal rule. By allowing the prevailing party to draft the
final order in the case below, the lower state court abandoned
its constitutional duty to enforce national law made in pursuance

of the United States Constitution.

3.
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In addition, the U.S. Supreme Court has recognized that state
.collateral proceedings which provide the first opportunity for a
prisoﬁer to present a challenge to his convictidn on the grounds
of ineffective assistance of counsel are the equivalent of that
prisoner's direct appeal as to that ineffectiveness claim. When
a State has procedurally moved Sixth Amendment ineffectiveness
claims outside of thevdirect—apﬁeal process, where the effective
assistance.of counsel is constitutionally guaranteed, the State
has significantly diminished a prisoner's ability td édequately
present such ineffectiveness claims. It is within the context of
this state procedural framework that the U.S. Supreme Court has
acknowledged, as an equitable matter, that.prisoners likely " need
an effective attorney in such firét—tier collateral proceedings,
to ensure that proper consideration has been given to a substan-
tial ineffective aSsistancelof counsel claim.

In the case below, the petitioner was represented by a state-
appointed attorney who did not provide reasonably adequate skills
to assist the petitioner to obtain a fair decision on the merits

of his ineffectiveness claims, in the state-collateral proceeding.

The petitioner further seeks the jurisdiction of this Court
based on the fact that all other state and federal remedies have
been exhausted, any furfher post-conviction actions would be pro-
cedurally barred, and the issues raised in the instant . petition
could not have been raised in the previous post;conviction relief
application.

The above issues merit further review.

4.



A. The State-Court Proceedings

On February 23, 2004, the petitioner, Ronald Coulter, went on
trial, along with his codefendant, 1Ivory Croker, in Charleston
County General Sessions Court on the charges of murder, kidnap-

ping, and conspiracy. Coulter was represented by Rodney Davis and

Jennifer shealy, both, of the Charleston County Public Defender's

Office. Croker was represented by James Smiley, Esquire.

As a preliminary trial matter, Mr. Smiley filed a notice of
alibi defense on behalf of codefendant Croker. The trial court
also admitted Croker's alibi statement into evidence. In Croker's
statement, marked as exhibit #2, he indicgted that he did not see
the petitioner on the day in question.

During opening remarks, the prosecution infofmed the Jjury
that the State did not have a body, nor would they be able to
show a manner of death. The defense informed the jury that there
was no physical'evidence. The defense added that the State had an
alleged witness who came forward 2-1/2 weeks after the day in
quesfion.

After £wo days of testimonyAby character witnesses, the State
informed the court that it had reached a plea agreement with the
petitioner's codefendant. Croker pled guilty to misprision of a
felony. The State agreed to dismiss all pending charges against
Croker, upon the completion of his cooperation, which included
testimony as a State's witness. The State also agreed to a nego;
tiated sentence of probation, which would be deferred until after

the completion of Croker's cooperation. The State added that it

5.
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assured Croker that federal authorities will not seek any éharges
or prosecution against him, in this case; nor, any prosecution in
regards to the items recovered in an earlier search of his home.

The State further 'indicated that erker gave a [prior]) state-
ment to law enforcemént which was contrary to the factual events
reeited as the basis for his plea. \At the conclusion of his plea
hearing, qroker was released on an agreed upon PR bond and was no
longer on trial.

Immediately following.Croker's plea#hearing, Davis motionéd
the court for a mistriél in the petitioner's case; stating that
it is the only remedy and must be granted. Davis argued, inter
alia, that he could not prepare a proper cross-examination for
any upcoming witnesses; and, that the codefendant's credibility
was essential to the determination of the. case. In rejecting the
merits of Davis' argument, the trial court reasoned that there
was a very small picture as to the trué me:it of the case at that
moment in time; and therefore, it was insufficient .to indicate
prejudice because trial strategy had been altered. In response to
the court's fejection of the argument for mistrial, Ms. Shéaly,
co-counsel for the defense, made a request to the court for some
additional time to allow counsel to discuss with Coulter how to
go forward with trial if,_"we are forced to go forward".

The trial court granted the request, but indicated that the
trial will likely go forward. Davis then acknowledged, in open
court, that he cannot imagine, through no fault of his own, being
more unprepared for future witnesses. In response to the court's

suggestion that a curative instruction be given to the jury with

6-



regards to codefendant Croker's absence, Davis indicated, to the
court, that he did not believe thét any curative instruction to
the jury would cure the situation; and, "again we don't_feelvthat
we can go forward". When court resumed after the recess, Coulter
pled guilty to kidnapping and was sentenced to thirty years as a
part of a negotiated plea agreement in which the charges of mur-
der and conspiracy were dismissed.

Coulter then filed an application for post-conviction relief
in state court attacking his guilty plea on the grounds of in-
effective assistance of counsel. Pursuant to S.C. Rule Civ. Proc.
71.1(4), Mr. Lea Kerrison was appointed by the State to represent
the petitioner, Coulter, at the evidéntiary heariﬁg.

At the initial evidentiary hearing, held on July 27, 2005, a
continuance was granted on the grounds that the trial portion of
the record was not made available for the proceeding. The hearing
was rescheduled for June 2, 2006. At the rescheduled hearing, Mr.
Kerrison elicited testimony ffom the petitioner ‘and the trial and
plea counsel, Rodney Davis.

The petitioner asserted.specific acts and omissioﬁs’ made by
Davis in alleging that Davis failed to protecf his constitutional
rights to confrontation and cross-examination. -The petitioner
contended that had Davis explained that witnesses could be cross-
examined to impeach their credibility or to show bias in testify—
ing, or that accomplices' cqnfessions that iﬁcriminate defendants
are presumptively unreliable and must be subjected to the scru-
tiny of cross-examination, he would not have pled guilty, but

would have insisted that the jury assess the ¢redibility of the

7.
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codefendant's testimony, as the trial continued.

The petitioner's trial counsel, Rodney Davis, testified that
he did not explain to the petitioner that witnesses can be cross-
examined to attack credibility, or to show bias or motivation in
testifying. Davis added that his motion for continuance, not mis-
trial, demonstrated that he was preparing to continue with trial;
after the codefendant agreed to testify against the 'petitioner.
Davis stated that his decision to advise the petitioner to plead
guilty was based on the petitioner's admission of his invélvement
in the kidnapping, the evidence the State had in the case against
the petitioner, and the fact that the codefendant had agreed to
testify as a State's witness. bavis édded that he fully explained
to. the petitioner the conséquences of a guilty plea. Davis ulti-
mately testified that although the petitioner's case was purely
circumstantial, it would have come down to the credibility of the
witnesses, more importantly, codefendant Croker.

In his closing argument, Mr. Kerrison summarized portions of
the petitioner's factual claims, and concluded, with a general
statement, thét Davis' failure to explore the options set forth
by the petitioner undermined confidence in what the outcome of
the trial would have been.

on the same day of the rescheduled evident;ary hearing, the
PCR judge, the Honorable William P. Keesley, signed a preliminary
Form 4 Order dismissing the petitioner's PCR application and
directing the State to submit a proposed final order in the case.
The preliminary Form 4 dismissal indicated that the petitioner's

testimony lacked credibility because he did not have the correct

8.



application of thé law to the procedures and requirement.

On November 6; 2006,‘thé State's proposed ordér was issued as
the final order dismissing the petitioner's PCR claims. The final
order concluded that Davis provided credible -testimony that he
was willing to continue with trial and fully explained the conse-
guences associated witﬁ the plea; and as a result of DaVis' cred-
ible testimony, the petitioner failed to show any deficiency on

the part of counsel, or any prejudice resulting therefrom.

After the .South Carolina Supreme Court transferred the appeal’

to the S.C. Court of Appeéls, the petitioner's request for a writ
of certiorari was denied, without opinion, on May 19, 2008. The
petitioner sought federal habeas corpus relief after exhausting
his sfate remedies pursuant to In'ﬁe Exhaustion, 471 S.E.2d 454

(1990).
B. The Federal-Court Proceedings

On Augqust 4, 2008, the petitioner filed a petition for writ
of habeas corpus in the Federal District. Court of South Carolina.
The Honorable Patrick M. Duffy denied the petition and the peti-
tioner appealed. The U.S. Court of Appeals for the Fourth Cirbuit
denied leave to appeal on August 10, 2010.-After a timely reguest
for rehearing was denied, the petitioner sought relief by way‘of
writ of mandamus. On December 1, 2011, the Fourth Circuit denied
the petitioner's request for mandamus relief.: The petitioner's
writ of certiorari in the United States Supremé Court was denied

on October 1, 2012. A rehearing was denied on November 13, 2012.

9.
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REASONS FOR GRANTING THE PETITION

This case presents a telling example of the way an indigent
defendant, faced with a myriad of éhallenges and unschooled in
the intricacies of civil procedure and the substantive details of
federal constitutional law, has been depriﬁed of substantial due
process in.a state collateral proceeding challenging his criminal
conviction under the'federal constitution.

In Keeler v. Mauney, 500 S.E.2d 123, 125 (S.C.App.1998), the

South Carolina Court of Appeals recognized that the due procéss
clause of the Fourteenth Amendment to the Constitutiop of the
United States protects citizens against. state action. When the
United States Supreme Court enunciates a rule based upon' the
Fourteenth Amendment, that rule is binding upon state courts
through the Supremacy Clause. (Citings omitted) (Quotes omitted).

The proper standard fbr judging whether an attorney provided
the effective assistance of counsel guaranteed by the Sixth and
Fourteenth Amendments was articulated by- the U.S. Supreme Court

in Strickland v. Washington, 466 U.S. 668 (1984). Under the Four-

teenth Amendment,. the petitioner was entitled to have his Sixth
Amendmént right to effective counsel claims adjudicated by the
state PCR cburt in the manner preécribed by federal law made 1in
pursuance of the United States Constitution.

“Unfortunately, by allowing the ﬁrevailing party to draft the
proposed, and subsequent, final order in the PCR case below, the
lower state court abdicated its constitutional duty to employ the

rigorous standards erected by the Strickland Court aimed towards

10.



ensuring that every criminal defendant has received the effective
assistance of counsel guaranteed by the Sixth Amendment.

Moreover, in Evitts v. Lucey, 469.U.S. 387 (1985), the United

States Supreme Court held that the Due Process Clause of the

Fourteenth Amendment guarantees'a criminal defendant the effec-

tive assistance of counsel-on his first appeal as of right. To .

prosecute this first-tier collateral review of his Sixth Amend-
ment ineffectiveness claims, as. of right, the petitioner faced an
adversary proceeding that, 1iké a trial, was governed by intri-
cate rules that to a layperson would be hopelessly-forbidding. In
the case below, tbe state—appdinted attorney failed to =zealously
assert the petitioner's position under the rules of the adversary
system, and was unable to assist the petitioner to obtain a fair
decision on the merits of his ineffectiveness claims.

Under S§.C. law, the petitioner is procedurally barred from

filing any subsequent PCR applications, and has no . other state

remedy available. Similarly, under the Antiterrorism and Effec-
tive Death Penalty Act of 1996 (AEDPA), the petitioner is also
procedurally barred from seeking any further federal relief from
his criminal conviction. Furthermore, the questions raised in the
instant petition stem from actions that occurred during or after
the collateral proceeding below, and could not have been raised

nor recognized‘in the prior PCR appiication.

I. The PCR Proceeding Designated To Test The Constithtionality
Of A State-Court Conviction Was Not Adjudicated In Accordance

With Due Process Of The Law

M.
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The proper standard for ‘judging whéther an attorney provided
the effective assistance of counsel guaranteed by the Sixth and
Fourteenth Amendments was articulated by the U.S. Subreme Court
in Strickland, supra. The Strickland'COurt‘held that "the bench-
mark for judging '‘any claim of ineffectiveness must be whether
counsel's conduct so undermined the proper functioning "of the
adversarial process that the trial cannot be relied on as having
produced a just result". Id., 466 U.S., at 686.

“"Thus, a court deciding an actual ineffectiveness claim must
judge the reasonableness of counsel's challengéd conduct on . the
facts of the particular case, viewed as of the time of counsel's
conduct." Id., at 690. "In making the determination whether coun-
sel's specified errors resulted in prejudice, ... a court hearing
an ineffectiveness claim must consider the totality of the evi-
dence before the judge or jury." Id., at 695. "A court making the
prejudice inquiry must ask if the defendant has met the burden of -

showing that the decision reached would reasonably likely have

~ been different absent the errors." Id., at 696.

It is clearly evident from the final order of the PCR court
below that, the lowerlstate éourt did neither "judge the ufeason-
ableness of counsel's challenged conduct on the facts of the par-
ticular case", nor -assess whether the betitioner demonstrated a
"reasonable probability ... sufficient to undermine confidence in
the outcome". Instead,-fhe PCR court, in fully adopting the final
order proposed by the State, concluded, . without providing any
facts or evidence to support its decision, that based on the cre-

dible testimony made by counsel at the PCR evidentiary hearing,

12.



the petitioner failed to demonstrate any deficient performance on

the part of counsel or any prejudice resulting therefrom.-

In the federal system, the U.S. Supreme Court has repeatedly

cautioned lower courts as to the imprudence of wholesale adoption
of a party's position even in making findings of fact after the
court's decision has been announcedi

District judges should avoid as far as they possibly can
simply signing what some lawyer puts under their noses. These
lawyers, and properly so, in their zeal and advocacy and their
enthusiasm are going to state the case for their side in these
findings as strongly. as they possibly can. When these findings
get to the courts of appeals they won't be worth the paper
they are written on as far as assisting the court of appeals
in determining why the judge decided the case.

U.S. v. El1 Paso Natural Gas Co., 376 U.S. 651, 657 n. 4, 84 S.Ct.

1044, 12 L.EA.24 12 (1964) (citation omitted). See also; Miranda

v. Bennett, 322 F.34 171, 177 (2nd Cir.2003) (We view the "poten-~

tial for overreaching'and exaggeration on the part of attorneys",
frequently exhibited when they are preparing findings of fact

after learning that the 3judge has decided in their favor.)

(guoting Anderson v.lsessemer City, 470 U.S. 564, 572, 105 s.Ct.
1504, 84 L.Ed.2d 518{(1985)).

The federal rule of .Strickland,~ for judging any claim of
ineffective assi#tance of counsel, was binding upon fhe state PCR
court through the Supremacy Clause of the U.S. Constitution; By
wholly adopting the State's fact-findings énd legal conclusion,
the state PCR court sanctioned a novel sfandard - based solely on
a credibility determination - for judging' Sixth Amendhént right
to effectiQe counsel claims; which appears to abridge the proper

standard articulated by the United States Supreme Court.

13.

955



956

IXI. The State Failed To Provide The Indigent Petitioner with The
Type Of Assistance Nedessary To Render The First-Tier Review
Of A sixth Amendmént Right: To Effective Counsel Claim A

Substantially Equal And Fair Process

The State's appointment of an attorney, unfamiliar with the
legal procedure and méthods-associated with vindicating a Sixth
Amendment right to éffecti&e counsel claim, to represent an indi-
gent defendant raising such a claim in a state collaferal attack,
appears to "constitute a denial of fundahental fairness shocking
to the universal sense of justice".

This Court needs to look no further thah the PCR court's pre-
1imiﬁary oidef of disﬁissal as evidence of the state—aﬁpointed
attorney's failure to provide adequate representation for the
indigent petitioner,'in the case below; Immediétely following the
res&heduled evidentiary hearing, held on Juﬁe 2, 2006, the PCR
judge, the Honorable William P. Keesley, issued a Form 4 Order
denying the petitioner's PCR application ahd diiecting the State,
as the prevailing party, to draft a proposed fina; order within
thirty (30) days. Within this Form 4 Order, Judge Keesley stated
the following'in support of his denial: "The applicant's testi-
mony completely lacked credibility. ﬁe has done extensive -legal
research, but does nqt havglthe correct application of the law to
the procedures and requirement”. It appeared from the PCR court's
preliminary ruling that Mf. Kerrison, though present in name,
failed to assist the petitioner in 'complying with the State's

procedures and obtaining an adjudication on the merits of his

14.



Sixth Amendment -ineffectiveness claims.

Mr. Kerrison failed to demonstrate the thoroughness, prepara-
tion, -and advocacy reasonably necesSary to represent a defendant
seeking relief from his criminal conviction under the federal
constitution.vCompetent représentation includes inquiring into,
and analyzing, the factual and legal aspects of a case. From the
onset, Mr. Kerrison misapprehended the fact that the record of
trial transcript could have been utilized to ascertain historical
facts relevant to the petitioner's allegations. At the initial
evidentiary hearing,. Mr. Kerrison motioned the court, at the
petitioner's behest, for a continuance on the grounds that the
trial transcript was relevant and not made available for the pro-
ceeding. The.PCR COurf granted the motion and directed the State
to provide the trial record. Even upon receipt of the trial tran-

script, with less than three (3) months before the rescheduled

evidentiary hearing, Mr. Kerrison still questioned the relevancy

of the trial record to the petitioner's cause.

Claims of ineffective assistance of counsel most often require
investigation into the historical facts and an understanding 6f
trial strategy. Mr. Kerrison apparently misapprehended how .the
trial record could have provided historical facts of the peti-
tioner's case, particularly, at the time of counsel's challenged
conduct, which is a relevant factor of an ineffectiveness claim.

Competent representation also includes the  lawful and ethical
use of methods and procedures meeting the litigating standards.
Less than two (2) months.before the rescheduled evidentiary heér-

ing, Mr. Kerrison advised the petitioner that the elements of a

15.
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successful PCR challenge are 1) showing that a fact existed about
which the petitioner was unaware, and 2) had a reasonable man
known that fact, he would not have pled guilty. And based on this
standard, Mr. Kerrison asserted that the pefitioner should set

forth the following argument before the PCR court: The fact that

the petitioner did not know was that the petitioner's codefendant

knew the location of the victim's body; and, had the petitioner

known that the codefendant was involved in the disappearance of

the victim, the petitioner would have not pled guilty and would

have been able to defend his case by implicating the codefendant.

Mr. Kerrison clearly misapprehended the jurisdiction of the PCR
court under S.C. Code Ann; § 17-27-30.

Perhaps the most fundamental legal skill 6f any lawyer is
determining what kind of legal éroblems a situation may - involve.
A strickland ineffective assistance of counsel claim, pursuant to
the Sixth Amendment, is a constitutional "mixed" question of law
and fact. The ultimate conclusion as to whether counsel rendered
effective assistance flows from an application of legal standards
and constitutional principles to the facté of the case. It is
therefore impossible for a lawyer to advocate a substantial claim
of ineffective assistance of counsel on behalf of a élient with-
out presenting any basis in law for such a claim. During the re-
scheduled evidentiary hearing, Mr. Kerrison failed to advance any
argument on behalf of the petitioner regarding the petitioner's
trial and plea counsel's challenged conduct in terms of prevail-
ing professional norms, which involves professional decisions

based on informed legal choices.

16.



Furthermore, one of the imperative standards of conduct for
lawyers in the state of'South Carolina requires thatn "a lawfer
shall not bring of defend a proceeding, or assert or controvert
aﬁ issue therein, unless there is a basis in law. and fact for
doing so that is not frivolous, which includes a good faith argu-
ment for ah.extension, modification or reversal of existing law".
Rule 3.1, RPC,.-Rule 407, SCACR. The record of the PCR'proceeding,
below, clearly shows that Mr. Kerrison never advanced a good
faith argument in support of the petitioner's ineffectiveness
claims. In addition, Mr. Kerrison never informed the court that
he was unable either to make a good faith argument on the merits
of the petitioner's claims or support the PCR action by a good
faith argument. Mr. Kerrison's abdication of duty under Rule 3.1,
RPC, Rule 407, SCACR, is evidence of breach of the applicable
standard of conduct, and supports the petitioner's contention
that Mr. Kerrison rende;ed nominal representation in the PCR
action below.

In Martinez v. Ryan, 132 s.Ct. 1309 (2012), the U.S. Supreme

Court recently addressed whether ineffective assistance in an .,

‘initial review collateral proceeding on a claim of ineffective
" assistance at trial may provide cause for a procedural default in
a federal habeas proceeding. In reaching its decision, the Court
acknowledged, as an equitable matter,:that-to present 'a claim of
ineffective assistance at trial, in such a collateral proceeding,
in aécordance with the State's procedures, a prisoner likely
needs an effective attorney. 1Id., at 1317. The Court reasoned

that "defendants pursuing first-tier review ... are ill-equipped

17.
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to represent themselves ... Moreover, a prisoner asserting an
ineffective assistance of trial counsel claim in an initial
review collateral proceeding cannot rely on a court opinibn or
the prior work of an attorney addressing that claim'. Id.

The Martinez Court added that a prisoner, “while confined to
prison ... is in no position to develop the evidentiary basis for
a claim of ineffective assistance, which often turns on evidence
outside the trial record. A prisoner's‘ inability to present a
claim of trial error is of particular concern when the claim is
one of ineffective assisténce of counsel". Id.

To represent 'the petitioner and fail to assist with the law,
both procedurally and substantively, according to the deciding
court, constituted nominal representation by Mr. Kerrison in this

federal constitutional challenge- to the petitioner's conviction.

. It appeared that Mr. Kerrison did not employ the reasonable know-

ledge and skill associated with raising a Sixth Amendment right
to effective counsel claim in the state collateral proceeding.
With Mr. Kerrison's representation, the petitioner was ‘in no

better position than a party who had no representation at all.

III. All Oother Remedies, Including PCR, Have Been Exhausted, And
The Current Questions Could Not Have Been Raised 1In The

Previous PCR Application

The judgment of the petitioner's conviction was entered on
February 25, 2004. The petitioner filed his original PCR applica-

tion on July 16, 2004. Pursuant to S.C. Code Ann. § 17-27-45 (a),

18.
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the statute of limitation for filing any subsequent PCR applica-
tion on behalf of the petitioner expired on February, 25, 2005.
Therefore, PCR is no longer an available remedy to the petitioner..
Furthermore, based on the fact that‘the questions now raised are
neither a result of newly discovered evidence, nor, of any deci-
sion made retroactive by a higher court, any subsequent filing of.
‘a PCR application would also be considered successive, and thus,
procedurally barred, under S.C. Code Ann. § 17-27-90.

The petitioner filed his original federal habeas corpus appli-
cation on August 4, 2008, which was denied on September 16, 2009.
As a result, the petitioner's conviction has been previously
chalienged on federal habeas corpus. and is procedurally barred
from any subsequent actions under 28 U.S.C. § 2244 (a). Although
the questions raised in the instant petition were not presented
in the previous federal habeas corpus application, the petitioner
cannot satisfy the exceptions permitted by § 2244 (b)(2) which
allow the filing of a second or successive federal habeas corpus
application. Thus, the petitioner has exhausted the available
federal remedy related to his conviction.

The petitioner had exhausted his state remedies prior to the
filing of his federal habeas corpus application. Consequently,
the petitioner ha§ exhausted all available remedies related to
his criminal conviction. | |

Finally, the questions now raised could not have been realizéd
at the onset of the very PCR proceeding that is being challenged;
and therefore, could not have been raised in the original Pcﬁ

application. The current claims address the fundamentally unfair, .

19.
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inadequate, and ineffective manner in which the state proceeding,
designed to test the legality of a state-court conviction ﬁnder
Federal and State Constitptidns, was carried out..A state court's
clear deviation from the usual, Vand well-established, Jjudicial
course of adjudicating Sixth Amendment right to counsel claims
undermines the Supremacy Clause of the U.S. Constitution. Also, a-
bar-certified lawyer's failure "to present an appeal in a form
suitable for appellate consideration on the merits" in an adver-
sarial challenge based on the Constitution is implausible under
the prevailing professional norms.

wﬁere the merits of the one and only appeal an indigent has
as of right are decided without the benefit of (1) the applicable
federal law and (2) the adequate assistance of counsel, there has
been an unconstitutional line drawn between substanﬁial equality

and fair process.
CONCLUSION
The petition for a writ of state habeas corpus should be granted.

Respectfully submitted,

Ronadde (ot

Date: March 27, 2013.
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March 27, 2013

Clerk of Court

9th Judicial Circuit Charleston County
100 Broad st., Suite 106

Charleston, SC 29401-2358

Dear Clerk:

.Please find the enclosed Petition for Writ of State Habeas‘
Corpus and Application To Proceed Without Payment of‘Fees. Our
prison law library provides very little procedural information on
the filing of such petitions, so if there are any additional
documents, or filings, necessary to ensure procedural compliance,
please inform me as soon as possible. _

I am also enclosing a copy of the cover page to be "filed
stamped” and returned in the also included SASE.

Thank you for your attention to this filing.

- Respectfully submitted,

Ronald Coulter, #300410
BRCI Wateree 216

4460 Broad River RAd.
Columbia, SC 29210
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STATE OF SOUTH CAROLINA )

) COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )

Ronald Coulter, )]
)
V. ) Case No. 13-CP-10-2113

)

State of South.Carolina, )
)

Deféendant * )

TRAN SCRIPT OF :HE'ARING

“The within Hearing in the above- captxoned matter was held on-August.9,
2013, before The Honorable R. Markley. Dennis in Courtroomi 4C of the Chaxleston
County Courthouse, 100 Broad Struet Charleston, South Carolina; attended by
counsel as follows:

APPEARANCES:

e e Ao S s G B o

Roqald Coulter
Petitioner -

Ashlcmh R. Wilson, Assistant’ Attomey Gerieral -
OFFICE OF THE ATTORNEY GENERAL

P O Box 11549

Cclumbxa “South Carolina 29211

Appeanng for- State of South Carolind

-

Deborah Garr‘isojn

. Cireuit Court Reporter — 9" Judicial Circuit
o f',f o ‘ P O Box 901

Johns Island, South Carolina 29457
dearrison@sccouris.org
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Ronald Coulter v State of South Carolina
Case No. 13-CP-10-2113
Hearing of August9, 2013
Before The Honorable R. Markley Dennis

THE COURT: You are Ronald Coulter?
DEFENDANT : Yes, sir.
THE COURT: Mr. Coulter, good

afterﬁoon, sir.

DEFENDANT : How are you?

THE COURT: - I'm well. Thank you, sir.
I have and I've reviewed your file of what
appears to be aﬁ application -- excuse me, -
a petition for habeas corpus. 1I’'ve reviewed
the documentation and the brief that you
submitted. |

It’s apparent that you’re challenging the
adequacy of your lawyer at thevPCR‘Hearing.
That’s what it appears to be. Okéy?

DEFENDANT: Yes, sir.

THE COURT: And that is not -- I do not
believe that is a subject matter for habeas
corpus. That’s —-- the one thing that you
can’t file a PCR against for is against a PCR
attorney -- an indirect way of doing that.

Thank you'very much. Your Motion -- now
you cah appeai that to the Supreme Court and
they will make a determinatién.

DEFENDANT : Okay. I had two claims,

sir.
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Ronald Coulter v State of South Carolina
Case No. 13-CP-10-2113
Hearing of August9,2013
Before The Honorable R. Markley Dennis

THE COURT: What’s the other one?

DEFENDANT : I héd'two claims, one about
the State court failing to follow the man-
détes of Federal law ---

THE COURT: Your Motions -- your Motion

is denied in full. I don’t believe that

they’re properly heard under a habeas corpus";

proceeding. Thank you, sir.

(HEARING CONCLUDED)
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Ronald.Coulter v State of South Carolina
‘Case No. 13-CP-10-2113
Hearing of August 9, 2013
Before The Honorable R. Markiey Dennis

STATE OF SOUTH CAROLINA ) _
) CERTIFICATE
COUNTY OF CHARLESTON

—

I, the undersigned Deborah Garrison, Circuit

|Court Reporter for the 9% Judicial Circuit, hereby

certify that the foregoing is a complete and
accurate tréhscripﬁ of the bearing,held.in the
within actibnfheard on. August 9th, 2013 before Tﬁe
Honorable R. Markley Dennis, Jr;;

I further certify that I am neither kin‘nof
counsel to any of the parties and have no inteérest

in the outcome of this action.

Bere . o

Deborah Garrison

Charleston, ‘Soeuth Carolina
July 23, 2014




FORM 4 ,
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston i
IN THE COURT OF COMMON PLEAS . CASE NO. 2913 CP-10-2113
' =
=
o > Koy
: . < @ é
Ronald Couiter State of South Caroflna \ ﬁ;“ 3 (
PLAINTIFF(S) DEFENDANT(S) \ K= " ~ ﬁ'\
i ' Attorney for : [] Plam De@dant f:j
Submitted by: <
[ Seif- Represen d LlE"ggpt <.
DISPOSITION TYPE (CHECK ONE) % ©
O JURY VERDICT. This action came before the court for a trial by jury. The i 1ssues A\
have been tried and a verdict rendered. .
X DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [ ] See Page 2 for additional information,
O ACTION DISMISSED (CHEC SON): [ Rule 12(b), SCRCP; [J Rule 41(a),
'SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [ ] Other
O ACTION STRICKEN (CHECK REASON): (] Rule 40(j), SCRCP; [] Bankruptcy;

[ Binding arbitration, subject to right to restore to confirm, vacate or modlfy
arbitration award; [] Other -

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX).
[ Affirmed; [ Reversed; [] Remanded; [] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) l:l Statement of Judgment
by the Court: Court denled Plaintiff's Motion/Petition for Writ of Habeas Corpus.

ORDER INF ORMATION
This order E ends D does not end the case.

Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) below) (List amount(s) below)
$
.- $
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
@. Note: Title abstragfogs and researchers should refer to the official court order for judgment details.

\)\m\J O CAn~ 2060
Circuit Cdurt Judge \ Q- Judge Code te

SCRCP Form 4C (03/2013) Pagel



STATE OF SOUTH CAROLINA

~~ )

20\3-cRI>- 2118

) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON . ) E;
C/A No. 2013-CP-1052113& 4 -
Cm o ﬁf'
m ¢
Ronald Coulter, 300410, g Tfs
: >
. ' Q;'; =
Plaintiff, o , e 3
MOTION TO ALTER OR AMEND2 -~ =
V. : \ a (o) %.“

State of South Carolina,

—
oW

pefendant.

- A JUDGMENT <f;bzg

The plaintiff, Ronald Coulter, now moves this Court, pursuant

to Rule 59(e) of the South Carolina Rules of Civil Procedure, to
alter or amend the judgment in the above-referenced case, which
was received by the plaintiff on September 4, 2013.

The plaintiff's mqtion/petition for a writ of state habeas
corpus was initially denied by this Court at a Notice of Motions
Hearing held on August 9, 2013. The subsequent Form:-4 Order,.

which was filed on August 22, 2013, provided no indicapion as to

why the plaintiff's motion/petition was denied.

An aggrieved party is entitled to have explicit findings of
fact upon which the conclusion of tﬁe court was based. Such find-
ings aré obviously necessary to the intelligent and orderly
presentation and proper disposition of an appeal, if taken.
Specification by the court of its findings of fact and conclusion

-of law informs. the losing litigant of the reason for the court's

ruling and the principle questions that he must address if he
appeals. '

The instant Form 4 Order is too cryptic to inform the plain-
tiff of the Court's réasohs for its disposition of his motion/
petition for state habeas corpué. Therefore, the plaintiff
requests that this Motion to Alter or Amend Judgment be granted.

..\\



September 11, 2013.

Respectfully submitted,

Ronald Coulter, #300410

BRCI Wateree 216
4460 Broad River Rd.
Columbia, SC 29?10

Plaintiff, Pro Se
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FOR THE NINTH JUDICIAL CIRCUIT
. COUNTY OF CHARLESTON ) .
) CASE NO. 2013-CP-10-2113
)
Ronald Coulter #300410, )
Plaintiffs, )
) .
vSs. ; ORDER - 2 . g
[l [AeY
State of South Carolina, g gf 5 Y
Defendants. ) ] s
; 8 p T
| 2y O
-

This matter comes before me upon a Motion to Reconsider pursuant to Rule 59, SCRCP

filed by the plaintiff on September 11, 2013. The Court denied Plaintiff's Writ of Habeas Corpus

on August 20, 2013 pursuant to Rule 4(g), SCRCP and a Form 4 was filed on August 22, 2013.

After fully considering said Motion, this Court finds no need for oral argument in this

matter and therefore the Motion for Reconsideration is respectfully DENIED;

AND IT IS SO ORDERED!

Moncks Corner, South Carolina

Dated: September 26, 2013

@mmm

R. MAR LEY DEI\I:IS JR.
Presiding Judge, Ni

Judicial C
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CERTIFICATE OF COUNSEL FOR APPELLAI\éE FEB 1 2 2016

Counsel for appellant certifies that this Record on Appeal contains allC’rr?al’[lgiaq fp&g&%&d@

be included by any of the parties and not any other material and that this Record on Appeal

complies to the best of my ability with the April 15, 2014 order from the South Carolina

Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

February 12th, 2016 ' /J

Ronald Coulter
#300410, Pro-se

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



