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STATEMENT OF ISSUES ON APPEAL
I  WHETHER THE ISSUE BEFORE THIS COURT IS MOOT.
' I. 'WHETHER THE CIRCUIT COURT ERRED IN ITS
DETERMINATION THAT THE BOARD’S DECISION TO EXPEL
APPELLANTS WAS BASED ON SUBSTANTIAL EVIDENCE.

III. WHETHER THE DUE PROCESS RIGHTS OF THE APPELLANTS
 WERE VIOLATED.

IV. WHETHER THE FIRST AMENDMENT RIGHTS OF THE
APPELLANTS WERE VIOLATED.

STATEMENT OF THE CASE

Conies now, Appellants, Tariqus Geer, Shamarionh Ahkeim Brownlee, and
Ka’Darrius Brownlee, appeahng the de01510n from the Tenth Judicial Circuit Court
affirming the Anderson District Flve Board of Trustees (Board) decision to expel
appellants for the remainder of the 2013-2014 school year. This case arises out of the
decision by Hearing Officer Mike Ruthsatz on November 25, 2013, to expel the

.- appellants for therr individual s/iolations of the Student Code of Conduct, Seetion V—
Gang and gané—related activities. ‘The Board is a,uthorized‘ to take final expulsion action
and expel students from.school according to the Code of Laws for South Carolina, -
Section 59-63-240. Disciplinary hearings are delegated to the hearing officer, With a
right of appeal back to the Board.

As such, evidentiary hearings were held individually for each appellant on

November 13, 2013 pursuant to the Sectlon 59 63-240 and Dlstrlct Policy

_ JIDCA Appellants timely the decision of the Hearrng Officer for expulsion back to the



Board on December 18, 20‘13l. The a‘ppealv Waé considef_ed by the Board at its regular
meeting on January 27, 2014. The Board \l;;téd to ﬁphold their recommendeltion that

g | appellants be expelled for the remainder of the 2013 to 2014 school year and by letter
dated January 30, 2014, appellants iwere notified of the board decision. Appellants
appealed the decision of the Board to.the Tenth Judicial Circuit Court. Judgment was
entered on September 8, 2014, 1n the Circuit C"olift, stating that the evidence. was such
that reasonable minds could reach the s.ame‘ decision as the Board, énd Judge MclIntosh
§igned his order on October 2, 2014. Appellants filed a timely noticé of appeal to the
Soulh Carolina Court of Appeals. The transcrfipt from the proceedings was received by
Counsel on January 2_9, 20‘15,.and this Initial Brief .followed'. | |

The Appellarlts, atfcnded T.L; "Hanna High School until their expulsioh based on

events thalt plecipitated over a morlth-lorlg "peri(‘)d in 2013. Individuél evidentiary
‘proceedingsy for the appéllants: revealed the following events.! On October 7. 2013,"
Coach Derek Hamby learned ofa v'erbal argument during school hours in the main locker
room. Record on Appeal (“R.’.’) at 34, 57, 76." Appellant, Shamarion Brownleé was one
of the students and upon leaming that the verbal altercation may have arose after another
student said “l3 outlaw,” Principal Hilton determined that the fight hastened due to

Appellant S. Brownlee’s allegiance to a gang. R. at 34-36, 57-59, 76. - At the hearings of

! See Transcript of the expulsion hearing of Tariqus Geer held on November 13, 2013, before Hearing Officer Mike
Ruthsatz of Anderson School District Five (R. at 30-51); Transcript of the expulsion hearing of Shamarion Brownlee
held on November 13, 2013, before Hearing Officer Mike Ruthsatz of Anderson School District Five. (R. at 52-69);
and Transcript of the expulsion hearing of Ka’Darrius Brownlee held on November 13, 2013, before Hearing
Officer Mike Ruthsatz of Anderson School District Five. (R. at 70-104).
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all three Appellants Principal' Hiltonlread into the record, her version of events.’

Accordmg to Pr1nc1pal Hrlton any dlsrespect to Outlaw ° would have been an msult to his

set, and gang members are requlred to defend their set Whenever 1t is 1nsulted ” R. at 34 '

Coach Hamby w1tnessed that the word outlaw was written on the school 'notebooks of

appellants, the football shorts of Shamarron"Brownlee, and that these appearances of the

word were decidedly gang related.: R. at 57. Pri‘ncipal Hilton stated that Shamarion _

_ Brownlee confessed to wr1tmg on h1s shorts as a part of a mission, Wthh he camed on
due to h1s gang membershlp R. at 58 Accordmg to the pr1nc1pal “this. would constltute |
gang act1v1ty, in that gang members are- requlred to participate in criminal, 1llegal
activities as part of membership ina gang. R.at 112.

The principal te'stiﬁed that she confronted Shamarion Brovvnlee about beingina. .
gang, and that he, after becommg very upset with the prospect of gettmg in trouble at
home for being expelled he eventually adm1tted that he was in a gang along w1th
appellants R. at 59-60. During the hearmg, however, Shamarlon Brownlee denled
maklng such statements to the principal and stated that he was upset, and crred during the
interaction w1th Principal Hilton, not because he had just confessed but because he
belleved he was bemg rallroaded R at 66 (“I crled because you all were pressurlng me

“and [ was mad.”) - | |

Appellants categorically denied"membership in a gang called Outlavv at their
‘individual hearmgs and rather asserted membershlp in a rap group of the same name.

Indeed, appellants testlﬁed that they have CDS and mixes which they shared w1th

" 2SeeR. at 32-43, 56-65, 72-81.



- teachers and students alike, and that affirm this mer'nbership in a rap group. R. at 45, 67,

'87. The principal, and other teachers and administrators in making their case against

appellants turned to social med1a to bolster their case. W1thout equ1vocat1on according

to Pr1n01pal H1lton “other students at school, appeared to accept that the Outlaws were a’

. gang because of their identiﬁcat1on of themselves on social media sites, such as Tw1tter,

using both pictures, gang names, gang signs, and often having the word outlaw associated

- with their names.” R. at 39. -

Ten days after the ekpulsion hearings, Anderson School District Five initiated

"-Appellants" expulsions for th‘e remainder of the 2013-2014 school year pursuant to South

| Carolina State 1aw and District .P-'dlic‘y'JI‘CDA fovrAa-violation of the Student Code of

Conduct, Section V—Gang related activiti’es‘. R at 20-25. The handbook states that

“aetivities include the commission of criminal acts or the purposeful violation of any

District policy and having a common name or identifying sign, color, symbols” R. at 96.

The hearing officer advised the parents in writing of his decision to expel

‘appellants for the remainder of the school year. Additionally, Appellants were required to

successfully complete the year at the Anderson County alternative school before
becoming eligible to return to TL Hanna high school. Appellants all completed the 2013-
2014 school year at the alternat1ve school

STANDARD OF REVIEW '

The Board’s decision to expel a student from school “may be appealed to the

' proper court.” S C. Code Ann. § 59 63 240 (Supp 2008) see Davis v. Sch Dist. of

, Greenville County, 374 S. C 39 44 647 SE. 2d 219 222 (2007) (statlng the expulsmn

. 4



provision in ‘th‘e statute, unlike the suspension provision, expressly grants the student a " ‘
right to appeal to the proper clourtj.' l_udleial review of the school Board’s decision is
limited to ascertaining whether the board's deolsion is supported by 'substantial

ev1dence Laws v. chhland County Sch Dzst No. 1,270 S C. 492,495,243 S.E. 2d 192,
193 (197 8) However this court cannot 1mproperly substltute its Judgment for that of
school authorities in reversing the Board's decision. ld Appellants are before this court
pursuant to ISC code annotated 59-60 3—2 40 rev'ision. 199(l which .speciﬁcally governs
student expulsions. The code provides-rthat the action of the school board in a suit and
exposing case baby appeal to the proper court. Thrs court is to rev1ew the record below
and as in analyzmg any crrcurt court case, th1s court determlnes whether there was
substantial evidence below to read to the same conclus1on that the Cll‘CLllt Court reached.

ARGUMENT

) L WHETHER THE ISSUE BEFORE THIS COURT IS MOOT

Prior to cons1der1ng the legal issues- 1mpl1cated by the expuls1ons of Appellants
‘ the threshold issue of mootness must be addressed by this Court. The issué of whether an
expulsion appeal is moot after the expelled students return to the very school they were
expelled from’ is an 1mportant 1ssue for this Court to consider and enter a rul1ng At the
outset Appellants argue that the matter is not moot, as the i issue of expulsron st111 matters
very much to .the students at issue in this.very case. Indeed the permanent record of each
appellant was 1mpacted by expuls1ons which we argue below were un_]ust and not

supported by substantlal evidence. See supra Frnal Brief. of Appellant at 9- 13 An

} Ka’l)arrius Brownlee was only eligible to re-enroll in the alternative school for the 2014-2015 school year.
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expulsion may affect subsequentvdiscipllnary actions while in high school, acceptance to
college and even prospects of future employment opportun1t1es Accordlngly, the unjust
expulsion of appellants is not a moot matter Wthh this Court would be unable to provrde
a potential remedy to appellants‘. By reversm'g the de0151on of the Crrcult Court below,
this Coun may grant app'ellants the Opportunltv to challenge their expulsions.

Assuming arguendo that the fact that Appellants’ period' of expulsion from the
above outlined events has elapsed, 're.nders,th'eir, underlylng claims moot, this fits into the
er(ceptions carved out bv the Supreme Co_urt in Byfd V. IIrmlvoi High Sch, 321 S.C. 426, 468
" SE.2d 861 (S.C. 1996). | | |

Generally, an appellate court vvill .not address a moot question or make an
adjudication when no actual controversy remains. Id. at 431-32 (addressing mootness
with regard to a student’s ten-day suspension). “A case becomes moot when judgment,
if rendered, will have no practical legal effect upon an existing controversy. This is true
when some event occurs making it impossible for the reviewing court to grant effectual
relief » Id ~ The lnquiry.before the Byrd case \vhether the review of a student’s ten-day
suspensmn was properly before a hlgher court because the student had served the
suspension by the time the matter reached the appellate court The court noted an .
exception to. the mootness d0ctr1ne al’lows a court to take jurisdiction if the issued raised
was capable of repetition but evading review. Byrd, 321 S.C. at 431, 468 SE2d at.
864. Importantly, the exceptron does not requ1re that Appellants be subj ect to the exact

same action again, but that the controversy presents a recurrmg dilemma that the court



will address to clarify the la'w Id.:"Evans V. So'uth Carolina Dep’t of Soc. Serv‘s;',l 303.
SC 108, 110n1 399SE2d156 157nl(l990) ‘. |

Subsequent to ﬁlmg the not1ce of appeal the school year for wh1ch the Appellantsl |
served the full- extent of their expuls1on concluded Even assummg the issue in the | |
o present case is moot because the 201342014' terms of eXpulsion have lapsed, and this'

: Court can grant no effectual rel1ef notw1thstand1ng the issues raised above regardmg the
issue not being moot, th1s Court should find that the issues are capable of repet1t1on but
evading review. As in Byrd, student expuls1ons are completed long before an appellate
court can review the issues'they‘ implicate.” Byrd, 321 S‘.C~'. at'432, 468 S.E.2'd at
: 864 Therefore, the 1nstant case ﬁts within the exceptron to the mootness doctrine.

The Dlstr1ct argued before the C1rcu1t Court that the matter is moot as the
appellants all served the1r term of expulsmn and one was currently attendmg T.L. Hanna
High School. R. at 4. Appellants therefore ask this Court to make a rullng on the 1ssue of
mootness in the context of expulsmn appeals- See Sloan V. Dep 't of Tl ransp 379 S.C.

160 167 666 S.E. 2d 236, 240 (2008) (Thls Court “will not pass on moot and academlc
questions or make an adJudlcat1on where there remains no actual controversy‘ DR | |
See Curt'is v. State, 345 S.C. 557, 549,S.E.2d 591 (2001), cert. denied,' 5350.S.926
(2002)(case be'comes mOot when judgment, .if rendered, will have no practical legal
effect upon existing contrOverSy)' Waters v. South Carolina Land Resources |
- Conservation Comm’n, 321 S.C. 219, 467 S E. 2d 913 (1996) (]ust1c1able controversy is
real and substantial controversy appropriate for Jud1c1al determination, as opposed to |
disputeor difference of conting‘ent, hypothetical or abstract character). ‘If,'however, an k
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issue raised is capable of repetition but generally will evade review, the Court can’ -

address the iss.ue. See Sloan, 379 8.C. 160' at 167 Appellants argue that these issues are.

ones that are capable of repetition, yet will usually evade review because most students
will have served their period of expulsion before the lawfulness of the expulsions could
be reviewed. | |

The issues inuolued 1n this case are they are capable vof repetition yet evade review

, and the issues involve matters of lmportant public interest. Regarding the exception that
a court can take jurisdiction, despite mootness; if the issue raised is capable of repetition

but evading review, this Court should find that the questions will “usually become moot”
before th'ey can be reviewed. See South Carolina Dep't of Mental Health v. Stdte,4301
S.C. 75,390 S.E.2d 185 (1990) (appeal .a{llo.wed because raises question that is capable_of

‘repetition, but which usually becomes moot before it can be reviewed). Further, the ._

- . issues involved may present a l“recur'ring dilemma” if expulsions on these basis are
permitted, and as such,. the Court needs to address to clarify the law. See Evans v. South
Carolina Dep’t ofVISocial Servs., 303 S.C. 108, 399 S.E.2d. 156 (1990)‘(stating
controversy presents a recurring dilemma which the Court will address to clarify the.
law). The Respondents argued below that the Byrd case is 1napphcable due to the claim
that this is not a short term suspensron R. at 118. However, Appellants argue that it is
indeed applicable, since the expulslon occurred on November of 2013, and they were
enrolled again in August of 2014. Although this was a nine month period, the case took

- until February of 2015 to come before this Court. Since “the Court noted that ¢ [s]hort

term suspensrons by their very nature are completed long before an appellate court can

8



" review the issues they 1mp11cate 7 Byra’ 321 S.C. at 433, 468 S. E.2d at 867 we contest -
that short term expulsron by 1ts very nature is completed long before an Appellate court
can review the issues it '1.rnp11cat:es. Therefore we argue thatthe present case clearly‘ﬁts
.into the.evading review' exception of th'el mootness doctrine; even if it were otherwise not
appropriate for the Court toaddress thiis appeal. : |
IL WHETHER 'THE'CIRCITIT COURTERRED INITS
DETERMINATION THAT THE BOARD’S DECISION TO EXPEL
APPELLANTS WAS BASED ON SUBSTANTIAL EVIDENCE

The C1rcu1t Court erred in upholdmg the expulsions of Appellants as Respondent ‘
fa1led to prove that the alleged gang act1v1ty for whrch the expulsion proceedmgs were
‘concerned The court was tasked w1th determining whether there was substantlal
evrdence to support the Board’s .decrsron and’ determlne whether the expulsron hearlng.
provided sufficient due process as well as rev1ew any relevant statutory or const1tut1onal
clalms which an aggrieved party may make regardmg any aspect of the procedure See
Order of C1rcu1t Court dated October 2 2014 The const1tut10nal issues will be d1scussed -
‘at length below See supra Flnal Brief of Appellant at l4 20 “Substant1al ev1dence is
evidence wh1ch cons1der1ng the record as a whole, would allow reasonable minds to
reach 'the conclusion that the Board reachved,or must have reached ,1norder to J_ustlfy_ its
action ? Kizer V. Dorchester Counly IVocatiohal Educ Bd. of Trs., 287 S.C. 545 548 340
S.E.2d 144 146 (1986) Here reasonable minds could not reach the de01s1on of the |
school board as there was no evrdence that the appellants were in a gang or perforrned

gang related act1v1t1es in school or off campus.



The school handbook states that gang “activities 1nclude the commiss1on of
cr1m1nal acts or the purposeful v1olation of any, District pohcy and havmg a common }
name or identifying sign, color, symbols” R.lat 96; however, there was not substant1al |
evidence presented at any stage of the" administrative or judicial process that indicated '
criminal activity had occurred. .Further', the 'appellants were not committing criminal acts,

“and therefore, were not violating District policy,‘vR. at 95. School administrators became

| aWare of the alleged gang related activity when one of the three appellants had the word

| “Outlaw” written on his shorts. R. at 57 58 The student stated this was part ofa

“mission” he was 1nstructed to do‘ by other members of the game R. at 57-58. ThlS

appellant confessed to being in a gang and wrote down the name of three other gang
members. R. at 58. In light of this confeslsioln,‘ school administrators collected evidence B
including staff and student st_atements,‘ Twitter screenshots, and student drawings. R. at
61. | | | |

The expulsions of all three students should be overtumed hecause the district did
not meet its burden"to'show that gang or gang"—rela‘ted activity had occurred. The
District’s disciplinary code deﬁnes what is considered misconduct for which disciplinary
action is appropriate. R. at 20 29. The gang and gang-related act1v1t1es sectlon reads “n
student shall comm1t any act that furthers gangs or gang-related act1v1t1es ” Id A gangis
any ongomg organization assocmtlon or group of three or more persons whether formal
or informal,‘having as one of its primary activities the commission of criminal acts, or the

purposeful violation of any district policy, and having a common name or common

10



identifying sign, color. br, symbois. None of the expulsion hea_rings brought to light
anything that constituted a gang.
Here, the students exnelled for membership in a gang and gang activity did not -

engage in criminal activity, alleged or otherwise. At the expulsion hearing of Shamarion

Brownlee, Ms. Hilton admitted that there was no evidence of criminal activity in this

case..R. at 48. Indeed, the so-called offenses alluded to before the Circuit Court were as
inane as writing. the word Outlaw on a pair of shorts, another appellant wrote the word in

his notebook and also created a fictional town in a school assignment, which he dubbed

 the high school as Outlaw High School and streets named Hit Suquad Lane or Avenue.

The District also argued “What if [appellant] is given a mission to cause some kind of |

| harrn at school.” R. at 98. After ﬁnding the word Outlaw written on a pair of shorts and

notebooks the school administrators took to social media to make their case, and found
more refereénces to Outlaw and Hit Squad Id. The Dlstrlct argued through Sheila Hinton
that Shamarlon Brownlee confessed to being in a gang R. 60-63; however, during his
expu1s1on hearing, Shamarion Brownlee 1ndlcated that he insisted that Outlaw was a rap
group, throughout the 1nterrogation and that he became upset when he felt pressured to

change his explanatlon R. at 65 66. Shamarion Brownlee told the hearlng officer that he

‘was not in a gang. R. at 67.

Appellants argue that the 'administration was looking for a reason to kick the boys:
out of school, which is evidenced by the, fact that Ms. Hilton opined, “at the beginning of

the school year, Officer J amie Hill noticed ﬁve boys standlng on the stage area of the

'mall in the mormng, prior to school begmmng, all wearing white t-shirts This is one

11



sign of gang actis/ity, .both'the ’white t-shir'ts and a group all standing- together wearing
them.” R. at 38. The .school'board accerding te the code of laws her South Carolina,
- section 59-63-245, is authorized to expel students from schoel. R. at 26. Althoughthe .
" board may reeeive fecommendatiens fer expulsion from others, it is solely empowered to
take the final expulsion action. In this tlistrict,r the Board of Trustees has delegated
discipline hearing responsibilitiesv to a hearing officer With the right of appeal back to the
~ school board. In pertlnent part the sectlon prohlbltlng gang act1v1ty reads: a) clothing:
'v&tearmg, possessmg, us1ng, d1str1but1ng, dlsplaymg, or selhng any clothmg, Jewelry,
emblems, badges, symbols, signs, v151ble, tattoos and body markmgs, or other thlngs, or
being in possession of the literature thatshows_ afﬁliatien vwith_ the gang, or is evtdence of |
membership or affiliates in any gang .or that promotes gang.afﬁliations; ¢) vandalism or
destruction of property: tagging, or otherwise defacing school or p.ersenal propet't)./ with
gang of gang-relateld symbols Ior slogans. R. at 80.

Here, the students expelled for membership in a‘gang and. gang.activity did not
engage in criminal activity at school or elsewhere. If they had, the adrninistrators :
wouldn't be reaching so terribly to use white T-shirts as its primarsl eévidence of gang
affiliation. It would have heen a'mueh easiet task for the administrators had the |
appellant's been mernbers of a gang that promoted violence, rath_ef than a rap gro'up'Who
expre'ssed themselves. The atlministration has failed to show how innocuous activities
became gang activities. Appellants all rnamtamed during their respectlve hearmgs that
there is no gang. Also the pr1nc1pal admltted that in speakmg with each of the boys

during investigation, all but Shamarlon Brownlee maintain that the1r group was not a

12



gang but a rap' group. Shamarion Brownlee testified at his hearing that his statements

" were misconstrued and that while the ‘principal- continued to insist that the rap groupwas 2
a cover for gang activity, he rnaintained his statement that Outlaw was a rap group.
“I th1nk they can be in a gang and a rap group at the same trme Rap groups do not. glve

.people missions to do That's why we have class1ﬁed Outlaw as a gang; because they are'

handing out missions and signing gang grafﬁti on their notebooks. There was also on
Twitter the hashtag #Outlaw which was often associated with the hashtag #Hit Squad.”
R.at84. . |

Even viewing the evidencé in the light most favorable to the school board, this is- -

far from substantial evidence that appellants were members of a gang or participating in

gang activities. Nor was the behavior in violation of district policy. The cited behaviors -
could have innocuous 'm'ea'nings."'-',Accordingly the expulsions of Appellants stiould be

4 overtumed because the Dis_trict could not meet its burden to show that gang or gang-

related’ act1v1ty had occurred

- III. WHETHER THE DUE PROCESS RIGHTS OF THE APPELLANTS
WERE VIOLATED

"The due processrights of Appeliants at the hearing level were completely violated

" by the hearing officer, necessitating the opportunity for a new administrative hearing or f

the reversal of the expulsion on appelIant’s records.. Appellants were represented by
counsel at their respecti\‘ze" hearings before the'hearing officer; however, there was an
utter lack of due process in the proceedmgs due to the1r hmrted ab111ty to 1mpeach

wrtnesses and fully defend against the allegatlons of the school admlnlstrators S C Code
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Ann. § 1-23- 610(B) (Supp 201 1) grants thrs Court the authorrty to analyze the due -
process afforded to the part1c1pants in hearrngs before the school board. In determining
whether Appellants were afforded the procedural due process. prescrlbed by our laws and
our constitution, the Court may reverse or modify the decision if substantive rights of |
Appellants have been prejudiced .because'th‘e ﬁndihg,l conclusion, or decision is:
“(a) in- Vrolatlon of eonstltutlonal or statutory provisions;
(b) i in excess of the statutory authorrty of the agency;

(c) made upon unlawful procedure;

14§ 1-23-610(B).

| The United States Supreme Court has said that the fundamental touchstone of due
process is the opportumty to be heard Goss v. Lopez, 419 U. S 565,579, 95 S. Ct. 728,
739 (1975). The Supreme Court further stated that the type of hearing required to be
provided will depend upon the nature of the case. Id at 579, 95 S. Ct. at 738. For
example, in Goss, the'Supreme Court held that a public school student facing a short-term
suspension nee'd only he provided with notice of the claims against him and an
opportuhity to explain his side of the faets, and was not eonstitutionally guaranteed afull
adversarial hearing. | Id. at 581 95'S Ct. at 740. ~Expulsion isa more serious disciphnary
actron than is suspensmn Accordrngly, the procedures and protectlons given to the |
aocused student should be greater than the informal, immediate hearmg that was |

authorized in Goss. -
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"fhe due process. standard in eripiilsionlcases in this jurisdiction are deterrnined by"
S. C Code Ann. § 59 63- 240 (2004) Th1s statute affords notice, the opportunlty to be
heard, the rrght to be represented by counsel and the right to present evidence and
question witnesses. Wlthout de<:1d1ng the constrtutional minimum that must be given in
 these circumstances, we find the prooednres and-proteotions ontlined in section 59;63-
240 to be constitutionally sufﬁelent The statute reads in pertinent part “If procedures
for expulsion are initiated, the parents or. legal guardian of the pupil shall be notified i in .
wr1t1ng of the time and the vplace of a hearing elther before the board or a person or
committee designated by the board'.‘ At the ‘hearing, the parents or_legal guardlan shall
have the right to legal counsel and to all other regular legal rights, including the right to
question all witnesses.” The record shows that appellants were not prov1ded with the
process estabhshed in the statute. Whlle represented by counsel during their hearmgs -v
counsel, and therefore appellants, was significantly limited in its ability to fully question
: Witnesses an‘d put on the strong eaSe they int‘ended. The fact that they eoiild not‘present‘
evidence or exercise their statutory right to question witnesses creates an obvious
'procedural due' process 'v'iolation. “[D]ue process requires that an administrative board5 ,
’. or body, when acting 1n a qua51-Judlclal capa01ty must con51der all the evidence before
rendering its de0151on upon any.- partlcular question This does not mean that thls |
| admmistratlve board or body, must 1tself hear the evidence, but it must have theev1dence
before it, and consrder such ev1dence when rendermg its decmon ”? Pettzford V. South

Carolina State Board ofEducatzon 218 S.C. 322 345- 6 62 S.E.2d 780, 791 (1950).
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nge, it was impossible for tﬁgﬁ full échooliboard to have éccesg to all of
Appellant’s evidence in support of lpheir Claim that Outlaw is n(;t a gang, b'ut.instead justa
rap group, because fhe proceedings before the hearihg o'fﬁcér vv‘vere unconstitutionally
limited. At every turn, inl attempting to feiate the activities callea gan'g activities in this
context and benign activities in oth.er”contex‘.cs with Scho,ol groups such as ché,efieaders
-and Girl Scouts, Appellants’ counsel Waé unconstitutionally cut-off and shut down. For
example, Counsel attempted to relate to the Court that‘tile al.legations were basically he
said, she said. Accordingly, hé wer;t on, “I shoulci be able to impeéch peovple‘.'I am not |
allowed to do‘ that[?]” R. at 65-_'66, to which the hearing officer replied: “No, sir.” "The
- corollary to otherv échéol groupé anq the use of this érgumeﬁt as a corhpariébﬁ to the .
Appellants’ rab group, was unabié to becorﬁe a part of the reéord when ‘thé hearing
officer denied éppellapt théif rights to due process at every turn.

Based on It'he';nanner of in\}esfigatibn into the three appellants, it was ,élear that the
teachers in this c.ase and admiﬁistrators .v;'e're biased égainst Appeliants without regard for
theilr constitutional rights. Indeed, éxtending‘-their investigation to various Twitter ~
accounts, viewing the héshtég refergnéés. to a common word: #Outlaw, and using this to
: bolstef theif case; it is clear that they had a predisposed opinion against the Appellants.
An indiSpenSéble component of procedural dﬁ_e process is that the‘lperson:s legally]
res‘ponsible for making 5 decis‘ion must be irlliform'ed‘and, unbiased. See Glarrié'y. S.C.
Réinsurance Facility, 333 SC '432,,453,, 51t1 S‘.E.2d'.v48, 59 (1998) (“Due process
requires an administrative 'board, when.actirig in a quasi-judicial capacity, toi consider all
the evidence before deciding a particﬁlar qﬁéstion.’f). .Accordingly, we. find thata -
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meanmgful review requlres some showmg that the Board made an 1nformed dec1s1on

. based on the ev1dence presented by both partles Anythmg less depr1ves school d1str1ct
| employees the r1ghts afforded them under TEDA to have a d1sm1ssal or non- renewal
recommendat1on adjud1cated by the Board. See S. C Code Ann. § 59- 25-470 (Supp.
201 1) (followmg a hear1ng, the Board is respons1ble for rendermg a decision).

IV. WHETHER THE FIRST AMENDMENT RIGHTS OF THE
APPELLANTS ‘'WERE VIOLATED. '

The Circuit Court erred when it found that that the F1rst Amendment rights of
Appellants were not violated. This case 1mpl1cates the 1mportant issue of the authority of
a Board of Trustees, School D1str1ct, and/or school administrators to regulate the speech
of their students at all times. Whether on or off campus, the mutterings of young people

are i'ndeed. protected speech of those entitled to express themselves within the boundaries
of Free ISpeech. While the school has a right to protect the interest‘of all of its students,
that right does not extend to violating the rights maintained by studen‘ts in a school setting '
and off campus. Asa general matter, the First ,Arnendment means that gbvemment has

no power to restrict expression because of itsmes‘sage, its ideas, its subject matter, or its

] content.” United States v. A‘.luc'zrez,‘ 132 S.Ct. 2537, 2543 (2012). Whether the cited |

a behavior is gang-related behavior “necessary to avoid material and substantial

interference with schoolwork or d1sc1p11ne” Tinker v. Des Momes Indep. va‘ty RSch Dzst |
| 393 U.S. 503 522 (1969) is the key to the determ1nat1on by thls Court whether the F1rst

Amendment was v1olated.
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As members of a rap group and in general despite their student status, the
Appellants all enjoy the right to freedom of speech ‘denied by the hearing officer, and
finding activities such as writmg on clothes notebooks, and Tw1tter the word outlaw
constitutes gang activity.‘ Appel‘lantshave the constitutional right to engage in the above
activities without\being encroached upon by.the school administration. While “the
determination of what manner of speech ,in the classroom or in the school ’assembly- is
inappropriate properl.y rest With the school board,” Bethel School v. Fraser, 478 U.S. 675,
683 (l986) “it'can ‘hardly be 'argued that either students or teachers shed their |
constltutional rights to freedom of speech or express1on at the schoolhouse gate » Tinker
v. Des Moines, 393 U.S. 503 506 (1969). On the other hand the Court has often

emphas1zed school ofﬁc1als duty to enforce d1501plme, and has at times shown great

deference to school officials’ decisions. Id. at 504, 89 S.Ct. at 735.lThe problems occur

at the fringes “where students in the exercise of First Amendment rights collide with the
rules of school authorities.” Id. at 507‘, 89 S.Ct. at 737. The Supreme Court said in

Tinker that if conduct by the student in class or out of it, which forever reason — whether

/it stands from time, place', or type a behavior — materially disrupts classwork or involves

‘substantial disorder or invasion of the rights of others, of course not immunized by the -

constitutional guarantee of freedom of speech See id. This is the linchpin upon which

this Court should find that appellants free speech was v1olated Importantly,

- administrators had to look outside school to ﬁnd that the students were engaging in gang-

activity. They went to social media accounts to do so and improperly used innocuous
speech and expressions against the appellants to make their case. Indeed, if there were ‘
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school disruptions and the like, ”the administrators wouldhav“e had no problem making a
legitimate case against appellants. ‘ |

There is not a single case in wh1ch the Supreme Court has upheld that students
. should be limlted in their freedom of expressron 1n'so far as their speech was displayed in
this case. Here the appellants were expelled for having Twitter accounts referenc1ng the
word outlaw, scr1bb1es and notebooks words on shorts and so called missions to affect |
this specific activities. Merr1am Webster's d1ct10nary defines outlaw as: “a person
excluded from the benefit or protection»of the law...” Cl‘early, writing this word down is
not 1nherently gang- related The admlnistrators failed to provide substantial evidence
that the word means anyth1ng more that it's d1ctionary meanlng, therefore vastly
overreachmg in its 1nterpretat10n of student act1v1t1es on and off campus. At best
Respondent proved that one student had the word outlaw wr1tten on his shorts, another |
with the word written 1n his notebook: lhe Sherriff’s department never found'any gang
. activity was occurring at 'VT L IHanna, following a lockdown an investigation of the entire
| 'campus during the school day. Without any co‘nnection to criminal activitv,' the.
constitutional rights of the students have been violated and their expulsion should be
reversed. | |

“”l“he interrelated freedom of assembly and associations fromthe first amendment ,
: which states in part that, Congress shall make no law abridging the right of the people to
peacefully assemble.” R at 16 The freedom of assembly clause protects the rights of |
,c1t1zens to engage in lawful and peaceful public assemblies, to make publ1c speeches to

d1scuss the1r own affairs and to e11c1t .support of others. U.S. Constitution Amend 1
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| Appellants als<-) argued beli?w that'gang-ré‘lated activities is clearly overbroad. R. at 94.
Heré, these rights were violated aﬁd the application of the prohibition against gang-
related ac‘;ivities is.overbroad.‘ The policy is unconstitutional because it is overly broad |
and punishes a subsfanﬁal amount of protected free sp_éech “[T]he vigilant protection of
constitutional freedoms is 1vr10whe.re" more vital than in the community. of American |
schoois.” Shelton_ v. Tucker, 364 U.S. 479, 487 (1960). The effect is the danger of
chilling speech‘, which the First Amendfncnt- seéks to ward against. The District also
stated, without qual.iﬁcation that appellants were tryﬁng tosetup a ﬁght on campus. R. at
64. Indeed, there v;as no“threatened Violenéé alleged, in direct éontrast with an actual
gang, Hit Squad, which two to threlely'ears priof fo the incidents of Appellants writing on
their shorts aﬁd notebooks, initiated a food fight in the cafeteria replete with throwing
- gang signs. If thgré .;zvas threatened violence, tha’t would be a cleaf violation of poliéy,
otherwise, the District is most definitely reaching: trying to make a case against these
boys before something bad hellppe.ns.' The problem with this strategy is that is screams of |
prior restraint, and is.a clear violation of the constitutional rlights. Therefore, the Circuit
Court érred when it found tha‘i ,that First Amendfnent rights of Appéllaﬁts were not

violated.
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~ CONCLUSION

" Forthe reasons stated, this Court should reverse the jvudgm'ent of the Circuit Court

and grant Appellant a new hearing or réverse their expulsions. |
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