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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Phil Vasey and Pamela Vasey,
Plaintiffs, -

VS

Colton Builders, LL.C and Collinswood
Cabinetry, LLC,

Defendants.

IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

Civil Action No.: 09-CP-46-01244
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This matter came before the Court on August 27, 2013, pursuant to a Notice of

Motion and Motion to Confirm Arbitration award filed by the Défendant, Colton Builders,

a Notice of Motion and Motion to Vacate Arbitration Award filed by the Plaintiffs, as well

as any other motions pending in this case. Present at the hearing were counsel for

both Plaintiffs and Defendant, Colton Builders. The Defendant, Collinswood Cabinetry,

LLC was not present, as they did not participate in the arbitration.

Based on the record and arguments of counsel, the Court finds:

FINDINGS OF FACT

1.

2.

This Court has jurisdiction of the parties and subject matter herein.

The parties herein entered into a Consent Order for Arbitration filed

December 20, 2012, appointing Terry Millar as the Arbitrator. By agreement of the

parties, arbitration was scheduled for January 22, 2013.. Neither the Plaintiffs nor

Plaintiffs’ counsel appeared for the arbitration. An Award Upon Binding Arbitration was

issued and filed February 7, 2013. The Arbitration Award is attached hereto and

incorporated herein by reference, as if set out verbatim.




3. The Plaintiffs’ filed a Motion to Vacate Arbitration Award pursuant to §15-
48-130(a)(1) alleging the arbitration award was procured‘ by fraudulent means, and §15-
48-130(a)(5) alleging there was no valid arbitration agreement. The Court finds that
Plaintiffs’ motion pursuant to §15-48-1310(a)(1) is not supported by the record. Nothing
in the records indicates that the arbitration award was procured by corruption, fraud, or
any other undue means. As to Plaintiff's motion pursuant to §15-48-130(a)(5), the
Court affirmatively finds that the parties agreed to, and did, in fact, enter into a binding
arbitration agreement and are, therefore, subject to the award issued by the Arbitrator.
Plaintiffs’ motions are predicated on the contention that the Defendant did not have the
ability to proceed with litigation that was instituted by the Plaintiffs.

4, The Court finds that the Plaintiffs have suffered no prejudice by the
arbitration going forward. The Defendant, as much as the Plaintiffs, had the right to
protect their interest, whatever it may have been, as well as the right to have the case
timely resolved. The Court, therefore, upholds the arbitration award, confirms the
award, and denies motion to vacate.

CONCLUSIONS OF LAW

5. This court has jurisdiction of the parties and the subject matter herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Plaintiffs’
motion to vacate the arbitration award is hereby denied and the award for arbitration is
upheld and confirmed and shall be entered as a judgmeﬁt by the York County Clerk of

Court.

AND IT IS SO ORDERED

”

York, S (. é vy -
q1i%, 2013 John C. Hayes, IlI d ;.
, ; ladge, Sixteenth Judicial Circuit :
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF YORK CASE NUMBER 2009CP4601244
IN THE COURT‘_OF COMMON PLEAS
Phil Vasey Pamela Vasey Colton Builders LLC Collinswood Cabinetry
LLC
PLAINTIFF(S) DEFENDANT(S)

- . , Attorney for: [ ] Plaintiff (] Defendant
, [ ] Self-Represented Litigant

Submitied by:

DISPOSITION TYPE (CHECK ONE)

(] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

(] DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered.
[ Rule 12(b), SCRCP; ° [ Rule 41(a), SCRCP &!. Nonsuit);
SeT &
D "

(] ACTION DISMISSED (CHECK REASON):
(] Rule 43(k), SCRCP (Settled); (] Other: oy = =
(] ACTION STRICKEN (CHECK REASON): (] Rule 40(j) SCRCP; (] Bankruptcy; x-:;’ g ;g g:
(1 Bixding arbitration, subject to right to restore to confimm, vacate or (] Other: 8 P "N ]
modify arbitration award,; S @D r:*?y
J 'DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): :mg % ')
[ Affirmed; N Reversed; ] Remanded; (] Other: . N “’8’ = m
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NCTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

[J See attached order; (formal order to follow) [ Statement of Judgment by the Court:

ITIS Of(DERED AND ADJUDGED:
This matter came before me on March 14,2013, upon Plaintiffs’ Motion to Set Aside Consent Order for arbitration.

Representing the parties were: David B. Sample for Plaintiffs; and, F. Craig Wilkerson for Defendants.
Plaintiffs seek to have the court nullify the parties’ consent order by which they agreed to arbitrate this dispute upon the

grounds ihat the Defendant Colton Builders, LLC., (“Colton Builders™) was non-existent due to an administrative dissolution

by the Secietary of State. Plaintiffs assert that Colton Builders could not consent to arbitration, since it had no legal authority to

make contracts. An arbitration was held, and a final award of the arbitrator is a part of the record in this matter. Colton

Builders has not yet sought to have the arbitration award entered of record and confirmed as a judgment pursuant to statute.
Notwithstanding any merit of Plaintiffs’ contention, I do not believe it is appropriate at this stage to vacate the consent

order. Rather, I find and conclude that Plaintiffs’ objections can be asserted pursuant to S.C. Code Ann. § 15-48-130 (1976, as

'amendéd). ‘
"herefore, based on the record before me, Plaintiffs’ motion to vacate the consent order to arbitrate is denied, without
prejudice to Plaintiffs’ right to assert their objections to the arbitration award in accordance with § 15-48-130 on the same

grounds presented in this motion.
AND IT IS SO ORDERED.

NN
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- _ ORDER INFORMATION
This order [_] ends [ ] does not end the case. Additional Information for the Clerk:

Judgnieht in Fé;'or of Judgment Against Judgment Amount To be En
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address; referenced in the order:

| S—

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgnient details.

V4
P gl

Special Circuit Court )udge Judge Code Date

Clerk of Court Office Use Only
=34 \ Y30
This judgment was entered on/) and a copy mailed first class or placed in the appropriate attorney’s box onf to attorneys of record or
to parties (when appearing pro se) as follows:

David §. Sample 2424 India Hook Road Suite 160 Rock Hill, F. Craig Wilkerson Jr. 1050 College Ave. Ext. Rock Hill,
_SC 25732 SC 29732 ,

ATTORNEY(S) FOR THE PLAINTIFF(S) ‘ ATTORNEY(S) FOR THE DEFENDANT(S)

%i// David Hamilton - Clerk of Court

Court Reporter: Aminah Hardy

CPFORM4M
SCCA SCECP Form 4C (Revised 12/2011)
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
COUNTY OF YORK ' ) SIXTEENTH JUDICIAL CIRCUIT

Phil Vasey and Pamela Vasey,
Case No.: 09-CP-46-01244
Plaintiffs,

AWARD
UPON BINDING ARBITRATION

s

Colton Builders, LLC and
Collinswood Cabinetry, LLC,

Defendants.

This contract and building defect dispute is in arbitration by
Consent Order dated Deéember 18, 2012, filed December 20, 2012, and
signed by the Court and counsel for both Plaintiff and Defendant
Colton- Builders, LLC. A copy of the Consent Oxder is attached
hereto as Exhibit “A”.

This matter was scheduled by agreement for a heariﬁg January
22, 2013 at 10:00 a.m. The Arbitrator was advised that the
Defendant Collinswood Cabinetry had never been served and was not
a party to the arbitration.

Pursuant to the terms of the Consent Order and the Agreement
to Arbitrate attached hereto as Exhibit “B”, all witness lists,
exhibits, etc. were to be exchanged between the parties and
provided to the Arbiﬁrator ten (10) days prior to arbitration. The
Consent Order further provided that all South Carolina Rules of
Evidence would be followed. Counsel for the Deferidant timely

provided Plaintiffs’ counsel and the Arbitrator with a list of

witnesses and proposed exhibits. - Nothing was received from -

Plaintiffs or their counsel.

_ On Friday, Jandatry 18, 2013, at 4:54 p.m. Plaintiffs’ counsel,

by-e-mail, raiSed an-issue of thé Défendant’s désignation with the™— -~ "




Alna Secretary of State as belﬁg Lhat i olton‘B 1de
'f'ine? and not Colton Bq;lders, LTC as captloned in - th‘
o Plalntlff'é Counsel lndlcated he would be flllng a motlon rhe ne_t5
week - to have--the Cﬂnsent Ofdér for Afbitration séh asidé ‘@s.
“iilusofy;@ Counsel foF the Defendant régpohdédftdtthe éi&intifféﬁﬁliﬁffj,,f
'counsel' 54 P, e ma1l at 5; B'Q,m;ﬂbn Efidﬁ&? January 18, ZOIQJYETf;%[F
1ndicaL1ng fHat under Rile 15 (&) of thé'SCRCE'aﬁa the dpplicabls-

‘case law, that should Plalntlffe recgver damages, Defénsge Counsel

would consent o Substltutloﬁ of Coltor Bullders, The,. for Golton’

Bullders,'LLC and as such the:e would he no prejudlce to elther;'””fd“:L

side, Defense ccsuﬁée; ;éi‘:at-ea'in pal;t.

Changlng a complalnb Eo c01rect the nafie or'a parcyTh
relates back to the orlglnal filing.:

- 8.C. R. Givs P. 150 requires that (1) the bagie clalm”g;
must havé drised out of thé dopduct sat forth in the.
Orlglnal.pleadlng; (2) theAparLy to be brought in musk
haiv/e rece1Ved euch notice «that if will not o
prejudiced in malntdznlng 1Es. defense, (3). that paL\y ?
must: or shoufd have known that, biut . for a mistake
gonesrning 1dent1ty< the actlon' would have peen 10T
brought against. it; and (4) the ‘secénd and third L 50 L
réguirenents must Have been tulfilled Wwithin thegtwﬂif R
prescribed llmltatlons perlod

Hughés v Water wérld Water SlldL, 314 g.c. 211, (S;J:
1994) - | |

Tﬁé‘Uﬁdersigﬁea wds cépied'with Ehé e*mails. Plalntlffs".efje”y

.counsel's cmall Was treated as & motlon for a contlnuance thcf;fL;.:.

defénse counsel oppcsed; Therefore, the matter was addreesed'*

phone conference with the Arbltrator and counsel at 11: 00 a;my on 'fﬁv‘e

*Monday January 21 2013




corporatlon»(lnc ), o prejudlce to the Plalntlffs was e ldeﬂ*f?

for a ‘continiance waa raised by Plaxnflffs’ counsel. Counse1 wéé{;;f"'”

adV1sed that the arbltratlon would go- foxward on January 22, 2013 f;ﬁsj5fnl

as scheduled. However,,as an accommodatlon, the4Arb1trathAde1ayed47‘w”

the hearlng start ‘of! 10 00 a,m: untll ll 00 a. m té éliow“tﬁé,
PlalnLlffs’"attorney to seek an Ofdél of the Coirt’ staylng Lhei‘.hw
a;bltratlon; -

'Latex théﬁ séﬁé*déy,'bn Mondéy, January 21; 2013, at-33?Q};f

DT, ElaintiffS’ counsel serit an e- mall to DeFendant's attorneyf"

and the Arbltrator adV13Lng that he w0u1d be filing a motwon Lo set"nif

aSLde the Consent Arbltratlon Drder and Lhat nELther he -nor theﬂTQFT

PlalntlFfs would.kxa present for the arbltlatlon{ Counsel fer’A“

Defendant objecLed and the under81gned adv1sed counsel for baﬁha

paLLles Lhat the arblLratlon hearlng would go forward as scheduled,3~
that PlalntlffS' counsel could seék a Court.:ord&r: delaylng Lhef: )

hearlngi and thaL the Plai Vg;ffs could appear‘or nqt appgar ats;

theif'an riski

; 2013, at 10:45 a.m. Plaintiffsf




Cheérs 1§ nc'valld agreement £6 subml g o g -
the case to ‘medidtiohy , . S S

“fhis Abitrator was advised by Defense counsel'that thé taw clésk. .~
for Judge John C..Hayes had adv1sed there had been no contact otheﬁﬁ“"

than Defendant’s counsel Wllkerson s é- malls to- chambers adv131ng,

of thH& Motion, that o Orden had been 1Seued, and that Judgs- Ha Mi
was out of town: o | o
Although the atbitration was postponed until 11:00°a.m,, £Ha’

actual hearing did not begin- until approximately 11:30 a:my iA: %0 -

order to allow time ‘for Plainbiffs’ counsel o céntact thie CoutE:
“with his motion to set aside the Arbitration Order and t§ appear of °.° -

contact thé Arbitrator cohcerﬁiﬂﬁ“aﬁy,ﬁfbblemg The Plaintiffs néﬁ”e,bxgw;;

thé:EiaihtiffS* aLtorney appeared fox the axbltlatwon hearlug,;L iy

- At the commencement of - Lhe ‘hearing, Defendant made = motloh:'fc”

that the Plalntlffs’ case be dlsmlssed_for fallure jote! chsecuLe and?"'#*f“
'fa1]1ng to produce a withess llsL and exhlbits, as prov1ded.1n Lhei

Consent. Order and Agleement. for Arbltration Defense couns&l:l :fgltﬁﬁ

for SaQCtlQﬂSr and that. the Elalntlffs.had Plevl@&ﬁly'aézeed tQ;'
participate in Voluntary Wediation, at which the piainﬁiffe failed
tc appedr, that Elalntiffs had failed” to llSt ar- eAchange-anygﬂi‘l
- evidence or exhibits of any kind, PrlOr té raising the objectlon 535 'H" 
to the de51gnat10n of Colton Bulldero oTi the Fleay before Lhe: ;i"gf
-,“;Taeaday scheduled Arbltratlon hearlng. - R

e TS TR LN .




K 'fOL fallu;;;eg. 'to~ prosecute and fallure £o produqa EVldenGe Was

granted

In support of 1its counLeralalm, Defendant Colton thén . calledg;

under oaLh that; although Colton's counterclalm 1n1t1ally'soughtﬁf‘

$22, 565 ll as past due for WQlk per£01med at the Plaintiffs'. homexﬂgg.

'under the contract and the added work’ done at Plalntlffsl rey esu

they had dlscovered there were credits of appr021mately $15 000 QOy_j~l

due to the Plalntlffs for materlals purchased by the Plalnt"“fs.yi '
lhe tnpaid balance yasg actUally ¢8f758;ll; the amount Cglton soughtf&
fo recover., Their testimony was not - dispured. Co

Whéfeféré; the PlaiitifFs' case was, and 1s dlsmlbsed fo;ﬁj

failure to proseCute and fallure to. produce -any ev1denc“5§;T§§‘nfﬁf

Defendant Colton Bullders! LLQ and/Qﬁ Colton Bulldera,”lﬁﬁgﬁls,f
awarded $8,751.11 on its counterclaim. .. . e
ThézuArbitrafor uhdersrahds that a hearlng on Plalntlffs'Jj R

'counsel's motlon to set a31de the ConsenL Ofder for Arbltratlon ;-ff:”
pendlng * The Albltrator wiil xnake himsals available for anyAf:

Alnformatlon the Court requests.

AND IT IS SO-ORDERED,

TERKY B AR
Arbitratoy . .
: S .- - Tettry BAaMlllar, LLC
e e BG Bok 10590 ,

c g e . © .. Roek Hill,.SG. 29731 . :




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) SIXTEENTH JUDICIAL CIRCUIT
COUTNY OF YORK )
)
Phil Vasey and Pamela Vasey, ) CASE NO. 2009-CP-46-01244
) .
Plaintiffs, )
) CONSENT ORDER FOR o
v. ) ARBITRATION < = T
) R m
Colton Builders, LLC and ) S D
Collinswood Cabinetry, LLC, ) @
) g
Defendants. ) - = L
) W e
=5 T

This matter comes before the Court, pursuant to an agreement between the parties for

binding Arbitration of this matter. The parties agree to the following:

a. That Terry Millar shall be appointed Arbitrator in this matter.

b. Arbitration shall be scheduled within __2 @ days of the date of this Order.
c. Arbitration shall be binding upon all parties in this matter.
d. The parties agree that all South Carolina Rules of Evidence shall be followed.

That all witness lists exhibits, etc. shall be exchanged between the patties 10
business days prior to arbitration.

AND IT IS ORDERED.

December ‘ , 2012

IC ENT; ICONSENT:
) ’ "

M o Wijkbeson, Jr. David B.Sample
Attorney for Defendant, Col##n Builders Attorney for Plaintiffs

\0



STATE OF SOUTH CAROLINA IN COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK
Phil Vasey and Pamela Vasey, C.A.No.: 2009-CP-46-017244
Plaintiffs,
COMPLAINT
Vs. (Jury Trial Requested)

Colton Builders, LLC, a South Carolina
Limited Liability Company and
Collinswood Cabinetry, LLC, a South
Carolina Limited Liability Company,

Defendants.

AT g e g N N N WA WA AL NI T WA N e g

ey

The Plaintiffs, complaining of the above-named Defendants, come i;éfofe thiy’

Court and allege as follows:

1. The Plaintiffs are residenfs and citizens of York County, South Carolina
and are the owners of a housé located at 609 Deberry Hollow, Rock Hill, South Carolina
29732. | |

2. Upon information and belief, the Defendants are limited liability

companies with their principal . places of business in York County, South Carolina.

Colton Builders, LLC (hereinafter “Colton”) is located at 2468 W. McConnells Highway,

Sharon, South Carolina and Collinswood Cabinetry, LLC (hereinafter “Collinswood”) is
located at 1474 Hensley Road, Fort Mill, South Carolina.

3. On April 20, 2005, the Plaintiffs and Defendant Colton entered into a
contract for that Defendant to construct a house on the Plaintiffs’ property.

4. During the construction of said house on the Plaintiffs’ property, Defedant
Colton contracted with Defendant Collinswood to provide and install custom cabinets in

the house. The Plaintffs are third party beneficiaries of said contract.

\\

10f7




5. The contract between the parties included detailed specifications for the
design and materials to be used in the house to be constructed for the Plaintiffs.

6. The contract originally included »a start date of June 1, 2005 and a
completion date of Noverﬁber 9, 2005. Mitigating circumstances, through no fault of
either party, resulted in contractual start date of July 27, 2005 and a contractual
completior_l date of January 4, 2006. The actual occupancy date was March 27™ , 2006.

7. The contract calls for the Defendant to cure all defects and items that do
not conform with the terms of the document within one year of substantial completion of -
the construction of the house.

FOR A FIRST CAUSE OF ACTION
Breach of Contract

8. The allegations of paragraphs 1-6 are incorporated herein as if repeated
verbatim.
9. The Defendant breached the terms of the contract between the parties,

including the following items that do not comply with the terms of the document and
have not been corrected or have been corrected at the expense of the Plaintiffs:
| a. 2” X 4” framing was used in the garage area. The contract
provides for 2” X 6” framing.
b. A ’single HVAC system was installed despite the ’contract
providing for two units.
C. ~Steei doors were installed leading to the rear exterior of the house.
The contract provides for fiberglass doors.
d. The contract provides for completion on or before January 4, 2006.
The work actually ended on March 27, 2006.
€. Leaf guards were not installed on gutters as required by the

a

20f7



contract.

Humidifiers were not installed as required by the contract.

The cabinets installed by Defendant Collinswood do not comply
with the contract specifications.

Several items specified in the contract were not provided or were
cancelled by agreement of the parties, and no change order was
provided as required by the contract. These items include the
following:

1)  Lights at the driveway entrance.

2) A brick mailbox.

3) Picture frame moldings.

4) - Fireplace granite surround and hearth.

5) Ceiling fan in the great room.

6) Six yards of concrete.

7 Powde}" ro;)m vanity cabinet.

»8) Stamped concrete on the driveway as required by

subdivision covenants.
9) Steps and railing at Master Bedroom exterior door.
The contract requires the Defendant to repair any defects within
one year of substantial completion of the house. Many
comf;onents are defective and have not been repaired including:
1) Three missing and one broken window screens
2) Sub-flooring is loose from floor joists.

4) Replacing dead trees and bushes.

30f7
13



5)

6)

7)

8)

9

10)

11)

12)

13)

14)

15)

16)

17)

18)

19)

Several doors are out of vertical level, swing in the
direction of the tilt and will not latch. Double doors are
warped as much as % inch from top to bottom and will not

close properly

 Weather stripping is damaged on exterior doors.

The fireplace fan thermostat in the master bedroom is
defective and the fan is improperly installed and rattles.
There is a cracked granite sink backsplash.

There are machine marks from drilling faucet holes on one
bathroom counter top.

There are various chips on the edges of granite and sink
cut-outs.

Silvering coming off vanity mirror.

The granite surfaces were never sealed.

Sinks were improperly mounted to granite countertops.

The ground is sinking in utiiity and drain trenches.

The grade slopes toward the house in front causing water
accumulation and seepage into the crawl space.

The attic insulation is compacted and is inadequate.

Several bricks on the east end of the house are leaching rust
and are discolored.

Several bricks on the west end of the house are unfinished
or improperly laid.

Some bricks are chipped or broken.



20)

21)

22)

23)

24)

25)

26)

27)

28)

29)

30)

31)

32)

Some bricks have been bleached from cleaning acid and
pressure washing.

Interior woodwork has large areas of stain leaching through
the paint and the nail holes were improperly filled and
sanded prior to painting.

Laundry room floor out of level in excess of allowable
amount specified by SC Rresidential Construction
Standards.

The roof leaks and there are exposed nails.

Water drains behind the fascia on the doﬁners.

Shingles were installed incorrectly on the dormers.

The gutters are undersized causing ‘overflow and
accumulation of water around the foundation and seepage
into the crawl space.

Some of the windows are defective and require a prop in
order to latch. |
Moldings around front entrance door never installed and
nail holes not filled.

Floor system not properly supported causing excessive
noise and furniture movement.

Two different colors of grout were used on portions of the
tile floor.

Lights flicker when appliances start.

Incorrect finish, finish coming off, incorrect drawer slides

50f7 ‘g



33)
34)
35)
36)
37)
38)
39)
0

41)

42)

and defective wood on custom cabinetry.
Replace incorrect handles on plumbing ﬁxtqres.
Re-install broken crawl space vents.

Condensate pump drain seeping into crawl space.
Chipped tile in Master Bath

Discolored grout in guest room shower floor. -

Re-key front entry door same as other exterior doors.

- Repair bent electrical conduit in shop floor.

Repair and repaint nail holes in woodwork.

Grout hand held shower coupling, niches and floor in

front of shower.

The kitchen cabinets had defects that required repairs.

10.  As aresult of the Defendant’s breach of the contract between the parties,

the Plaintiff has suffered damages in the form of repairs made to the house and repairs

that are needed and have not yet been compieted. The Plaintiffs withheld $4,000.00 from

the contract price to complete unfinished items and make repairs, however, the remaining

damages are in excess of $10,000.00.

11. The Plaintiffs are informed and believe that they are entitled to actual

damages in excess of $10,000.00, for the costs of this action, and for such other and

further relief as this Court may deem just and proper.

FOR A SECOND CAUSE OF ACTION
Breach of Implied Warranty of Workmanlike Service

12. - The allegations of paragraphs 1-10 are incorporated herein as if repeated

verbatim.

13.  The Defendant had a legal duty to undertake construction of the Plaintiffs’

60of7
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home commensurate with industry standards.

14. By failing to properly construct the Plaintiffs’ home as set forth in
paragraph 8 above, the Defendant breached the implied warranty of workmanlike service
imposed by the common law of the State of South Carolina. '

15. As a result of the Defendant’s breach of this implied warranty, the
Plaintiffs have suffered damages in excess of $10,000.00.

WHEREFORE, Plaintiffs pray for the following rélief:

A. For the First Cause of Action:

1. For actual damages in excess of $10,000.00;
2. .For the costs of this éction;
3. For such other and further relief as this Court may deem just and
: ‘proper;
B. For the Second Cause of Action:
1. For actual damages in excess of $10,000;
2. For the costs of this action;
3. For sﬁch other and further relief as this Court may deem just and
proper;
Respectfully submitted,

BURRIS & SAMPLE, LLC

Rock Hill, South Carolina é/ X%

March 20, 2009 David B. Sample
Attorney for Plalntlffs
P.O. Box 10311
Rock Hill, SC 29731
(803) 980-0100
(803) 980-0888 (facsimile)

7 of7
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STATE OF SOUTH CAROL@A “
COUNTY OF YORK

A

‘ RS
CETYISC

b : ~

Plaintiff,

ANSWER AND COUNTERCLAIM
VS. ‘ Case No.: 2009-CP-46-01244
Jury Trial Requested

Colton Builders, LLC and
Collinswood Cabinetry, LLC.

COMES NOW, the Defendant, Colton Builder'sv by and through counsel, F. Craig

Wilkerson, Jr., and hereby submits their Answer and Counterclaim as follows:
ANSWER

1. That all matters and things alleged in the Complaint not hereinafter specifically
admitted are denied. ~

2. That the Defendant admits the allegations contained in Paragraph 2 of the
Complaint.

3. That Colton asserts that it has completed all condi;tfg;é ;réceden£ of |t:contract
with the Plaintiffs for their home and that the Plaintiff's owé Coiton Builders $22,565.11 and
attorney fees and costs.

4. That Colton denies Paragraphs 9, 10, 11, 12, 13, 14, and 15.

AFFIRMATIVE DEFENSES

1. Colton would show, upon information and belief, that Vaseys claims are

barred by the economic loss rule.
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2. The Vaseys have failed to mitigate his damages as required by law.

3. Colton would show that it acted in accordance with and complied with
industry and governmental standards and in accordance with the state of the art at the time
of the work performed by Colton and, therefore, Vaseys claims are barred.

4. .~ Colton would show that the claim for punitive damages could not be had
because any award of punitive damages would violate Colton’s equal protection and due
process rights as guaranteed by the United States and South Carolina Constitutions.

5. Colton would allege and’ show that any injuries and damages claimed by
Vaseys was directly and proximately caused by the intervening and superseding acts of
negligence, willfulness and gross negligence of parties and/or non-parties other than
Colton and over whom Colton did not have any control and, therefore, Vaseys cause of
action should be dismissed.

6. Colton would show, upon information and bélief, thét the initiation of this
action by Vasey(s) was after an unreasonable delay. Colton claims the doctrines of laches,
wavier and/orl estoppel as a complete defense to the claim.

7. Colton would show, upon information and belief, that any injuries or damages
sustained by Vasey(s) was a result of acts or omissions of others, not within the employ
or control of Colton. Therefbre, Vasey(s) cannot recover from Colton in any sum
whatsoever.

8. Colton would show, upon information and belief, that any work it performed
or material it supplied was fully accepted by Vasey(s). Colton, therefore, pleads such
acceptance as a complete defense to the Complaint.

2
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9. Vasey(s) failed to provide Colton with adequate notice and opportunity to
cure pursuant to South Carolina Code Annotated § 40-59-810 et seq., and Vasey(s) claims
should be dismissed or, in the alternative, stayed until such time as Vasey(s) has satisfied
" the statutory requirements and for 90 days thereafter.

10.  Vaseys claims are barred by the statute of frauds.

11.  Colton pleads set-off as an affirmative defense.

12. Colton asserts that they were kicked off the job by Vasey(s) and thus the
work they performed on the job was not complete. As such, Vaseys claims for improper
work should be dismissed.

13.  Any damage recovery by Vasey(s) in his Complaint is limited by the
limitations of liability contained in the contract between the parties.

14. _Colton reserves the right to plead or otherwise assert any additional
defenses that become known during the course of discovery or otherwise.

BY WAY OF COUNTERCLAIM

AND BY WAY OF A COUNTERCLAIM

The Defendant, complaining of the Plaintiffs, would respectfully show unto the
Court and alleges, incorporating his answer herein above:

1. That the Defendant Colton Builders, LLC, declares that the subject property
of this action is located in York County, South Carolina.

2. That the Plaintiffs in this matter contracted with the Defendant for the
sale/construction of the home.

3. That the parties entered into multiple change orders..
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4. That the Plaintiffs asked for numerous custom design changes to the real
estate, which were complied with.
5. That the Plaintiffs have not exhausted their administrative remedies under the
terms of the contract.
First Cause of Action
BREACH OF CONTRACT

6. That the real property which is subject to this action is situated in
York County, State of South Carolina, located at 609 Deberry Hollow, Rock Hill, South
Carolina, and this court has jurisdiction of the parties and the subject matter herein set
forth.

7. That the Plaintiff entered into a contract with the Defendant to
purchase said property and several modifications of the contract both verbal and written
of real property located in York County, South Carolina, which is the subject of this
action.

8. That the Plaintiff asked to make in excess of $10,000.00 worth of
custom changes to the construction of the home, which was done.

9. That all conditions precedent to the contract which were
performed, or if any condition precedent was not satisfactorily performed, it has been
timely cured.

10. That the Plaintiff has wrongly declared the,contraét breached and has
thereby indicated his refusal to accept the terms of the contract and pay Colton or other

subcontractors.
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11. That the terms of the land contract were not influenced by ba,d faith,
unconscionability, or undue influence on the Defendant's Colton Builders, LLC,
Builder's behalf.

12. That Colton Builders, LLC, Builders has relied upon the executed
contract.

13. The Defendant Colton Builders, LLC, Builders has suffered damages
as a direct and proximate result of Plaintiff's breach of the confract, to include
reasonable attorney fees and costs as provided in said contract.

14. Defendant is entitled to a judgment against the Plaintiff for such an
amount of the purchase price of the home of $22,565.11, plus interest, prejudgement
interest, attorney fees and costs, and punitive damages as the jury may find, and for
other such relief as the court may Order.

For A Second Cause of Action.
FOR A SECOND CAUSE OF ACTION

Quantum Meruit

15. Defehdant incorporates by reference the foregoing allegations as if set forth
here in full.

16.  Defendant's efforts conferred benefits upon Plaintiff.

17.  Plaintiff realized the benefits conferred upon them, or had the opportunity to
do so, and retention of those benefits under the circumstances is unjust as Plaintiff should
pay for the value of the services provided by Defendant.

18. Plain_tiff has not paid for the value of the benefits conferred upon it by Colton
Builders.

|



WHEREFORE, the Defendant prays for a jury trial and that the Plaintiffs’
complaint be dismissed with costs awarded to the Defendant, and Defendant prays for
judgment against the Plaintiffs, jointly and individually, in an amount of actual damages
and for punitive damages in an appropriate amount, for the costs of this action, including
reasonable attorney fees, and for such other and fyrther relief as this Court might deem

just and proper. ' /

8y~ F. Craig Tilkepgon dIr

242 Oakland Avefiue

Rock Hill, S.C. 29

(803) 324-7200

ATTORNEY FOR DEFENDANTS
COLTON BUILDERS

a>
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STATE OF SOUTH CAROLIN, \5 i\ % 3 IN THE COURT OF COMMON PLEAS

COUNTY OF YORK

Phil Vasey and Pamela Vasey,; {yi* "~

VS.

Colton Builders, LLC and Collinswood
Cabinetry, LL.C

g3 do- T ). SIXTEENTH JUDICIAL CIRCUIT

Plaintiffs,

MOTION TO VACATE
ARBITRATION AWARD

Defendants.

N’ N N N N N S N’ N N

or

The Plaintiffs, by and through their undersigned attorney, on the tenth day hereafter

at such time as directed by the Court, shall move to vacate the arbitration award entered in

the above-captioned case on the following grounds:

‘ 1.. Pursuant to South Carolina Code §15-48-130 (a)(1), the arbitration gward was
procured by fraudulent means, since the Defendant Colton Builders, LLC and its
related entities had been dissolved by the State of South Carolina and did not exist
at the time the purported arbitration agreement was signeci. The Plaintiffs

believed they were dealing with a viable entity and they in fact were not.

o

Pursuant to South Carolina Code §15-48-130 (a)(5), there was no valid arbitration
agreement, since the Defendant Colton Builders, LLC and its related entities had
been dissolved by the State of South Carolina and did not exist at the time the

purported arbitration agreement was signed. The Plaintiff asserts there can be no
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valid arbitration agreement where one party to the purported agreement has

legally ceased to exist at the time it is signed.

Respectfully submitted,
Rock Hill, South Carolina .
(Ll FF
July ﬁ, 2013 David B. Sample §
Attorney for the Plaintiff
2424 India Hook Road
Suite 160

Rock Hill, SC 29732
(803) 981-9900
(803) 981-9909 facsimile



'STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
| SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK :
Civil Action No.: 09-CP-46-01244

Phil Vasey and Pamela Vasey,

Plaintiffs, ' ‘ . ,
‘ ' NOTICE OF MOTION AND MOTION TO

vs CONFIRM ARBITRATION AWARD
Colton Builders, LLC and Collinswood | |
Cabinetry, LLC,

"'Defendants.

TO: THE PLAINTIFFS ABOVE NAMED AND THEIR AfTORNEY'" S
YOU WILL PLEASE TAKE NOTICE that the Defendant Colton Builders, by and
through its underS|gned attorney W|II move before the Honorable John C Hayes [, the

issuing Judge on a date and time convenient to the Court and the partres to confirm the

- Order Upon Blndmg Arbltratlon a copy of whrch is attached hereto and mcorporated

herein by reference, and to have same recorded as a Judgment in the,folce of the

Clerk of Court for York County, South Carolina.

Rock Hill, South Carolina '
April [5 , 2013 °F. CraigWilkers¢n, J

1050 College Ave
Rock Hill, SC 29732
Attorney for Defendant Colton Builders

M0
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Défendants.

et

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) " SIXTEENTH JUDICIAL CIRCUIT
COUTNY OF YORK )
Phil Vasey and Pamela Vasey, ) CASE NO. 2009-CP-46-01244
‘ )
Plaintiffs, ) . '
: ) MOTION TO SET ASIDE =
V. ) CONSENT ORDER= = o
) 25 o
Colton Builders, LLC and ) ~
Collinswood Cabinetry, LLC, ) N
A ) = ﬁx&
) =
) &

The Plaintiffs,A b}}‘énd thréugh‘ th"eir'undersi gned attorney, shéll move on the tenth day
hereafter or ét such time as direCtéd by the Court, shall move to set aside the Consent Order for
Afbitratidn signed by Judge Lee S. Alfora on December 18, 2612 and ﬁied by the courtlon
December 20, 2012 on the grounds that it has since been discovered that the Defendant Colton
Builders, LLC has been dissolved by the State of South Carolina and is no longer a viable
corporation or company. The Plaintiffs assert that due to this fact, there was never any valid

agreement or meeting of the minds between the parties as to the submission of the case to

binding arbitration.

Respectfully submitted,

Rock Hill, South Carolina ﬂ / ﬂéf
T s Ce
* January 22, 2013 _ David B. Sample ~ ~

Attorney for the Plaintiffs

2424 India Hook Road, Suite 160
Rock Hill, SC 29732

(803) 981-9900

(803) 981-9909 (facsimile)

(y



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
- SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK '
Civil Action No.: 09-CP-46-01244
Phil Vasey and Pamela Vasey,

. Plaintiffs,
' : AFFIDAVIT OF SCOTT PRICE AND
Vs MISSY PRICE
Colton Builders, LLC and Colhnswood
Cabinetry, LLC,
Defendants,

Comes now the undersigned issuing his affidavit under oath as fo][ows:'

1. My name is Scott Price I am an licensed contractor and have been the
owner/operator along with my wife Missy Price of Colton Builders LLC and Colton Builders, Inc. from
2002 to present. The Vassey house was completed in 2005,

2. At thé,tinie of the incident, which is the subject of this action, Colton Builders was
an Limited Liability Corporation in 2007, in March of 2007, we changed from an LLC to a Incotporation.
Through a mis-communication with our lawyer at that time, Hugh Harrelson, we did not realize the INC
status had been recorded for Colton Builders and we continued to file taxes as an LLC under Colton
Builders, LLC. All of these entities, Colton Builders, Inc. and Colton Builders, LLC were the same entity,
had the same federal tax ID number ending in 9278. That since 2002 Colton Builders has filed all of its
corporate documents, taxes, and maintained the same Federal ID number, makiﬁg tile correction to Colton
Builders, Inc, only in the recent quarter for 2013.

3. That unknown to us or Colton Builders the South Carolina Secretary of State
administratively dissolved the INC corporation for Colton Builders, Inc. in December of 2010 for failure to
. file tax returns—said tax returns having been filed under the proper tax ID number, but with the
designation LLC rather than INC. No noﬁce was given to Colton Builders, their Accountant or their
attorneys, and twice they renewed the Contractors License for Colton Builders LLC. Thét the SC ‘
Department of Revenue has issued the a&aclxed certificate of compliance for Colton Builders Inc. That

the certificate of compliance has been filed and that the Secretary of State for South Carolina has indicated
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that Dissolqtion should be withdrawn and Colton Builders, Inc. would be re-registered or re-instated on or
about August 15, 2013. |

4, That at no time during the litigation has Colton Builders made a distinction between
Colton Builders, LLC and/or Colton Builders, Inc.

5. That neither I nor Missy Price were aware that the Colton Builders Inc. had been
erroneously dissolved by the Secretary of State, and that we never received any notice of same by mail, or
from any other administrative ageﬁcy such as the LLR, South Carolina Department of Revenue, etc..

6. That ohce this matter was discovered, we offered the Plaintiff the opportunity to go
forward against Colton Builders as the LLC or the INC.

7. It is of great importance to note that the Plaintiff, who failed to show for mediation
afler agreeing to same, did ﬁot rafse the issue of the existence of the LLC or the INC
until after the Plaintiﬂ" had missed the deadline to submit its materials for the Arbitration. At that point
the PlaintifT raised the objection, or by the Plaintiffs’ own admission realized there was less than 10 days
before the mediation, that the Plaintiff was already barred from presenting witnesses or evidence from
failing to meet the scheduling Order of the Arbitration. F urthermore, the Plaintiff failed to even appear at
the arbitration, to object to same, or to cross examine witnesses. That the Plaintiff served no discovely on

the Defendants. Defendants acted in no way dishonest, or fraudulent, nor made in false representations to

anyone. .
Sworn to before me this 53(\\ S‘
day. of August,.2013 ' ) S
ﬁé@w(% Scott Price
% sC . S |

~"Notary Publfic for
My Commission Expires: \& 4-20&,

\ ——
Sworn to before me this ﬁ\ K/él Lo % (/Q)
ay,of August, 2013 SAEN X
Missy P 1ce)

Notary Public for SC X —

My Commission Expires: \Go- @ ~20Q
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State of South Carolina

Department of Revenue
300A Outlet Pointe Boulevard, Columbia SC 29210

Telephone (803) 898-5381 Fax (803) 898-5484
August 7, 2013

Melissa Thurtn

COLTON BUILDERS INC
PO Box 310

McGonnells SC 29726

Re: Federal Identification Number: . xx-xxx9278

" Cerfificate of Tax Comipliance

Pursuast to-S6uth Carolina Codé of Laws.§12-6-5510, this certifies that COLTONBUILDERS INC has
filed all-returns required:to be filed withthe South Carolina Department,of Revenue (SCDOR) for the tax

types and periods listed below.. Allyeturns and taxes.required to: be filed and payable to the South Carolina
Departmenit.of Revenue are current. ' :

This letter:does not include taxes that'may become due if the taxpayer is issued a proposed assessment,
selected for-audit, currently under audit, in appeals or litigation with the South Carolina Department of
Revenue, or'tax liens that iay not'be collected by levy or proceedings in court. The South. Carolina
Departmerit 6f Revenue provides this Certificate of Compliance only for returns-required to.be filed and
only for payments made-directly to SCDOR. : PR '

Taxes ' File Numnber 7 'period.Govered
Corporate -20422467-8 o 1273172012
Withholding ‘ T 25442017-6 © -03/31/2013

Sales : 04680529-7 Closed 09/30/2010
Property ‘ 54633570-3 : ~ Closed 09/30/2010

If this certificate is reqitired due fo an administrative dissolution; @ copy of this certificate and
an “Application for Reinstatement of u Cotporation Dissolved by Administrative Action” (for
domestic corporations) or “Application for Reinstaternent of a Corporation When Certificate of

Authority Hus Been Revoked” (for foreign corporations) must be muailed within 30 days of the

date.of this letter to the Secretary of State’s Office. This application can be obtained from the
Secretary of State’s website at Www.5cs08.cohl,

S incercly, .

Jermifer Boston

Jennifer Boston
Tax Compliance Officer
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STATE OF SOUTH CAROLINA .
SECRETARY OF STATE

APPLICATION FOR REINSTATEMENT OF
A CORPORATION DISSOLVED
BY ADMINISTRATIVE ACTION
TYPE OR PRINT CLEARLY IN BLACK INK

Pursuant to Section 33-14-220 of t'He.1'976‘ South Carolina Code of Laws, as ame‘ndéd,‘ the undersigned
hereby applies to the -Secretary of State for reinstatement of a corporation dissolved by administrative
action and for that purpose, submits the following information:

oA o —
1. The name of the corporation is CoLTom BuiLDERS y  INC.

Date of incorporation 3 / 20, ! 200 Date of dissolution_ ¢ 2.{9 / Zoi0

2. Complete either "a” or “b", whichever is appli¢able.

a. [[_|Grounds for administrative dissolution did not exist. _
b. [Uffhe grounds for administrative dissolution, which were: 159 ING-  CoRPORATE

KRE'I_()QI\.JQ-

have now beén eliminated.

3. The corporation's name satisfies the requirements of Section 33-4-101 of the 1976 South
Carolina Code of Laws, as amended. -

pate__ & (2112 CoLTon BulLbeRS , INU
! f Name of Corporation
O St
N

O, Sterr Prue, PREGDENT

Type or Print Name and Office

ILING INSTRUGTIONS

1. Two ooplés of lhis form, one of which can be either a duplicate originat or a conformed copy must be filed.

2. Filing fée (Payable to the Secretary of State al the time of Rling this apptication) - $25.00

3. THIS APPLICATION CAN BE FILED ANYTIME AFTER THE EFFECTIVE DATE OF THE CORPORATION'S
DISSOLUTION BY ADMINISTRATIVE ACTION AND MUST BE ACCOMPANIED BY A CERTIFICATE FROM THE SOUTH
CAROLINA DEPARTMENT OF REVENUE-RECITING THAT ALL STATE TAXES, PENALTIES AND INTEREST OWED BY
THE CORPORATION HAVE BEEN PAID.

Relurn lo:  Secretary of Slate
1205 Pendleton, Streel, Suile 525
Columbia, SC 29201

DOM-APP FOR REINSTATEMENT OF CORP DISSOLVED.doc A ' ‘ Form Revised by South Carolina
Secretary of State, September 2010



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF YORK SIXTEENTH JUDICIAL CIRCUIT
Phil Vasey and Pamela Vasey, Civil Action Number: 2009-CP-46-01244
Plaintiffs,

AFFIDAVIT OF F. CRAIG WILKERSON, JR.
V8

Colton Builders, LLC and
Collinswood Cabinetry, LLC,

Defendants.

1.) Iam alicensed member of the South Carolina Bar and at all times relevant hereto
have been the lawyer representing Colton Builders, LLC in this matter. I do not practice in the
area of corporations or tax law. I have not been involved in the corporate formations or tax

4preparations of Colton Builders LLC or Colton Builders, Inc.

2.) This action arises from a 2005 Contract, a 2009 suit, a designation that was matter of
public record that was chaﬁged‘in 2010. The Plaintiffs haves not prosecuted this case. Motions to
compel answering Defendant’s discovery have been filed. The Plaintiffs conducted no discovery,
no depositions. The Plaintiffs failed to show at mediation. The Plaintiffs failed to timely submit
its evidence packages and would have been excluded from presenting evidence at fhe Arbitration,
instead, the Plaintiffs raised this objection to the Arbitration as "illusionary” after it missed its

deadlines. Then, the Plaintiffs skipped the Arbitration.

3.) ThatIsigned the Consent Agreement to Mediate and the Consent Order for
Arbitration on behalf of Colton Builders. That the Plaintiffs agreed to both Mediation and to
Binding Arbitration and that the Plaintiffs failed to show for either Mediation or Arbitration.

That both of these agreements were for the Defendant, Colton Builders, LLC.
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4.) That the Consent Order for Arbitration was signed by both Plaintiffs’ counsel and

Defendant's Counsel.

5.) That the Plaintiffs named Colton Builders, LLC as the Defendant at the time of the .

2009 filing of the lawsuit for a 2005 contract for a house that was completed in 2006. Although
the Defendant, Colton Builders, LLC, did raise affirmative defenses, at no time did the Defendant
raise any objection to the designation Colton Builders. LLC, orraise the objection as to its
designation as an LLC. At the time of the ﬁling, Colton Builders had changed its designation in

2007, from LLC to Inc.

6.) That the Plaintiffs signed an agreement to mediate the case but did not show, nor did
he notify the parties timely. Both the mediator and the Defendant showed for mediation, but the

4

Plaintiffs and the Plaintiffs’ counsel failed to show.

7.) Pursuant to the Arbitrator, Mr. Terry B. Millar’s, written instructions, and the
Consent Order, all evidence, witness lists, exhibits and documents were to be exchanged on or
before January 12, 2013. That the Defendant timely compliéd. The Plaintiffs did not. Plaintiffs
acknowledged that his submissions weré tardy on January 14, 2013, and raised the issue of
Colton Builders being an Inc and not an LLC for the first time. The Plaintiffs never made any
submissions of materials and admitt‘ed that his materials were late when he learned of the

designation issue as to Colton.

8.) That the Defendant, Colton Builders, LLC, offered the Plaintiffs the option of going
forward against either Colton Builders, LLC or Colton Builders, Inc. In 2007, the registration at

the Secretary of State was changed from Colton Builders, LLC to Colton Builders, Inc.

9.) That prior to January 14, 2013, there were no 'discussions of whether Colton

Builders was a Incorporation or a Limited Liability Corporation between any of the parties.
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10.) That the Plaintiffs filed a motion to Vacate the morning of the Arbitration. Tlllat
motion was heard before Judge Kimball on March 14,- 2013, whereupon Judge Kimball
suggested that 15-48-130 A was the proper motion to set aside for "Fraud"--but there has been no
misrepresentation by Colton Builders or its attorney. Colton Builders was not aware of its change
in designation and continued to maintain all corporate formalities, maintafn its continuous Tax
{dentification 'number, maintain its véhicles, signs and advertisements as Colton Builders, LLC,
as well as its licensing with the LLR. Please see the attached South Carolina Department of

Revenue Certificate of Compliance.

11.) That the Defendant promptly filed a motion to confirm the award once the matter

of the Motion to Vacate was determined.

12.) That as appears from the Affidavit of Colton Builders, LL.C now d/b/a Colton

Builders, Inc. by and through its owner Scott Price, Colton Builders has only been dissolved
_administratively and at all times relevant hereto, Colton Builders, LLC has been maintainiﬁg its
same Federal ID Tax nuil)bel', its licensing with the LLR, and has conducted business under the
designation Colton Buildérs,' LLC. For all intents and purposes, Colton Builderé has continued

to do business as Colton Builders, LLC.

13.) That the Master made much of Colton Builder's obligation to maintain its
designation. In 2009, at the time of the law suit, Colton Builders, LLC had ceased to exist and
was Colton Builders, Inc. d/b/a Colton Builders, LLC. Colton Builders, LLC has not raised a
defense of improper party named but instead has offered to substitute Colton Builders, LLC or
Colton Builders, Inc. per the Plaintiffs’ choice. Not only was Colton Builders, LLC unaware of
the designation, even had it been aware, it was under no duty to inform the Plaintiffs as Plaintiffs
had filed no discovery to include interrogatories and/or request to produce requiring any response
other than the Answer in thi; matter. At the time of the filing of the Complaint and Answer,
Colton Buildéré was jn good standing and properly registered with the South Carolina Secretary

of State.
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14.) That Defense Counsel has been unable to locate any case law indicating that
Colton Builders, LLC had a duty to the Plaintiffs to maintain its corporate identity or to maintain
its business during the lawsuit. As the Plaintiffs had conducted no discovery, there have been no

assertions of any corporate identity by Colton Builders.

"15.) That on or about January 18, 2013, that the Defendant replied to Plaintiffs’ counsel

stating:,

Changing a complaint to the correct name of the party relates
back to the original filing.

S.C.R.C.R. 15 © requires that (1) the basic claim must have
arisen out of the conduct set forth in the original pleading; (2)
the party to be brought in must have received such notice that it
will not be prejudiced in maintaining its defense; (3) that the
party must or should have known that, but for the mistake
concerning identity, the action would have been brought
agaiist it; and (4) the second and third requirements must have
been fulfilled within the prescribed limitations period. See the
standard in Hughes and subsequent case law. Hughes v. Watey
World Water Slide, 314 S.C. 211 (S.C. 1994)

16.)  Plaintiffs maintained that the arbitration was "illusionary."

17.)  The Defendant, Colton Builders, LLC showed up at the Arbitration. The same
witnesses gave testimony for Colton Builders, LLC as Colton Builders, Inc. The corporate
officers are the same, and all of the contracts and work was done while Colton Builders was
properly and duly registered as Colton Builders, LLC. Plaintiffs have filed no motion to Amend
the Pleadings. The issue of Colton Builders Inc. and/or Colton Builders, LLC or Colton Builders,
Inc. d/b/a Colton Builders, LLC could have been addressed in deposition, through discovery, or

at cross examination at the arbitration--but the Plaintiffs elected to not show.

18.) That there has been no prejudice to the Plaintiffs. Defendant has pointed out that the
pleadings could have beeﬁ changed to reflect back and that we would not oppose same. The only
thing that may have changed is whether Colton Builders vwould have been sued as an LLC or an
Inc.. Plaintiffs’ rejected Defendant’s contentions and chose NOT to appear at arbitration and Not
to cross examine witnesses. Plaintiffs have already lost its right to present its case by failing to

timely file its exhibits, etc 10 days before the Arbitration as required by Order and subsequent

written instructions from the Arbitrator. 35 :



19.) :That as soon as Colton Builders was made aware of the designation issue, it
promptly contacted its accountant, the LLR, and South Carolina Secretary of State and the South
Carolina Department df Revenue to have this designation fixed and anticipates that the company
will be re-instated as éf on or about August 15, 2013. That at all times Colton Builders has acted
in good faith. That the. designation LLC or INC would have made no difference in Colton

Builders Defense, witnesses, or preparation or presentation of its case.

'AND FURTHER THE DEPONENT SAYETH NOT

Sworn to before me this /' § L)

of Augu 2013 F‘./(/Zraig Wilkerson, %
W-XB\Q} .

otaly Pubhc for SC
My Commission Expires: \&~2>-2G\ &

36



Nl

State of South Carolina

Department of Revenue
300A Outlet Pointe Boulevard, Columbia S€ 29210

Teléphone (803) 898-5381 Fax (803) 898-5484
August 7, 2013

Melissa Thurm

COLTON BUILDERS INC
PO Box 310

McConnells SC 29726

Re Fedelal IdentlﬁcatlonNumbeJ n m\9278

Cel tlflcate of Tax Complmnce

Pursuant to- South Calolma Codé of L'st $§12-6-5510, tlus cer hﬁes that. COLTON :BUILDERS INC has
filed all returns requuedto be fued: WIth the South CalOllﬂd Department.of Revenue (SCDOR) for the tax
types and periods listed below.: All returns and: taxes. required to'be ﬂJed and p"zyablc to the South Carofina
Depantment of Revenue are ‘current. .

This lettel does not iriclude taxes-that' may become due if the taxpayer is 1ssued a proposed assessment
selected for audit, cuucntly under audif, in appeals or lltlgatlon with the South Carolina Depamnent of
Revenue, or'tax Jiens that i imay notbe collected by levy or. ploceedmgs in court. The South Carglina
Depmtment of Revenue pnov:des this chtlﬁoate of” Compllan(x: only fov letm ns: required to. be filed and
only for payments | m'\de duectly to SCDOR L - :

Taxes R ~ " FileNumber - 7 70 “Period Govered

Corporate 20422467-8 : L 121312012
Withholding o - 25442017-6" . 03/31/2013
Sales S 04680529-7 . Closed 09/30/2010
Property , , 54633570-3 ‘ 'C‘lo'sed 09/30/2010

If this certificate is qullll e(I due fo an adminisfrutive (Izssalutlon it copy of this certificate and
an “Application for Reinstatemient of a Corporation Dissolved by Administrative Action” (for
domestic corporations) or-“Application fo; Reinstatenient of a Corporation When Certificate of
Authority Has Been Revoked” (for foreign corporations) must be inwiled within 30 days of the
date of this letter to the Secretary of State’s Office. This applicationi can be obiained from the
Secretary of State’s website at www.ycsos.com.

Smce1cly,

QWVI%(VI/ E‘Oﬂb%

Jennifer Boston
Tax Compliance Officer
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STATE OF SOUTH CAROLINA
SECRETARY OF STATE

APPLICATION FOR REINSTATEMENT OF
A CORPORATION DISSOLVED
BY ADMINISTRATIVE ACTION

OR PRINT CLEARLY IN BLACK INK
Pursuant to Section 33—14-220 of the 1976 South Carolina Code of Laws, as amended, the undeisigned
hereby applies o the Secretary of State for reinstatément of a corporation dissolved by administrative
action and for that purpose, subhits the following information:
1 , .
1. The name of the corporation is C/OLTOI\¥ /BU ILDERS , INC .
Date of incorporation 3/ yas ! 200 Date of dissolution___{ %=1 4 / ZotO

. Complete either “a” or "b”, whichever is applicable.

a. {[_|Grounds for administrative dissolution did not exist.
b. [IBThe grounts for administrative dissolution, which were: \Mcf) ING- CoRPORATE

Remupns

have now been eliminated.

3. The corporation's name satisfies the requirements of Section 33-4-101 of the 1976 South
_ Carolina Code of LLaws, as amended.

Date__©| 1312 CoLton BuiLbers , (NG

Name of Corporalion

G D
3 Scorr_Prue |, PREUDENT

Type or Print Name and Office

FILING INSTRUCTIONS

1. Two coples of this fonm, ane of which can be elther a duplicate original or a conformed copy musl be filed.
2. ﬁnlng fee (Payable to the Secretary of State al the lime of filing this application) -.$25.00

3. TH!IS APPLICATION CAN BE FILED ANYTIME AFTER THE EFFECTIVE DATE OF THE CORPORATION‘S
DISSOLUTION BY ADMINISTRATIVE ACTION AND MUST BE ACCOMPANIED BY A CERTIFICATE FROM THE SOUTH
CAROLINA DEPARTMENT OF REVENUE RECITING THAT ALL STATE TAXES, PENALTIES AND INTEREST OWED BY
THE CORPORATION HAVE BEEN PAID. '

Return to: Secrelary of State
1205 Pendleton Street, Suite 526
Columbla, SC 29201

DOM-APP FOR REINSTATEMENY OF CORP DISSOLVEQ.doc Form Revised by South Carolina
Secretary of Stale, Seplember 2010

R



STATE OF SOUTH CAROLINA
COUTNY OF YOﬁK
Phif Vasey and Pamela Vasey,
Plaintiffs,
V.

Colton Builders',.LLC and
Collinswood Cabinetry, LLC,

Defendants,

IN THE COURT OF COMMON PLEAS

SIXTEENTH JUDICIAL CIRCUIT

CASE NO. 2009-CP-46-01244

CONSENT ORDER FOR
ARBITRATION X o
SOX
RO
13y’
e
Gos=

B
<~
N

Fl

KR 3307102
SAL303Y-03714

¢t 6 WY

{

This matter comes before the Court, pursuant to an agreement between the parties for

binding Arbitration of this matter, The parties agree to the following:

&

That Terry Millar shail be appointed Arbitvator in this matter.

b. Arbitration shall be scheduled within __2 © days of the date of this Order,

AND IT IS ORDERED.

December

Arbitration shall be binding upon all parties in this matter.

ing Judge
xteenth Judicial Circult Cowmt

1 CON T:
- 0

David B.Sample
Attorney for Plaintiffs

i

The parties agree that all South Carolina Rules of Evidence shall be followed.

That-all witness lists exhibits, etc. shail be exchanged between the parties 10
business days prior to arbitration.



> South Carolina Secretary of State: Search Business Filings : . Page 1 of 2

COLTON BUILDERS, INC.

Note:This online database was last updated on 1/20/2013 6:01:31 PM.

See our Disclaimer.

DOMESTIC / FOREIGN: - ' Domestic
STATUS: ' Forfeiture

STATE OF INCORPORATION SOUTH CAROLINA
1 ORGANIZATION: ] Profit
REGISTERED AGENT INFORMATION

REGISTERED AGENT NAME: JEFFREY SPRICE
ADDRESS: 212 SWHITE ST
CITY: ' FORT MILL
STATE: A _ SC

Zip: 29715

SECOND ADDRESS;

FILE DATE: . 12/06/2002
‘EFFECTIVE DATE: ’ . 12/06/2002
DISSOLVED DATE: 12/09/2010

Corporation History Records

CODE FILE DATE COMMENT Document
Forfeiture 12/09/2010  SCBOS Filing: ADMINISTRATIVE DISSOLUTION #2

Amendment 03/26/2007  CONVERTED FROM-COLTON BUILDERS ING. o
LLC Annual Report 04/02/2004 LLC ANNUAL REPORT-2004 -

LLC Annual Report 03/31/2003  LLG ANNUAL REPORT-2003/CH AGT/ADD Image

Domestic LLC 12/06/2002 DOMESTIC LIMITED LIABILITY CO(AT WILL) image

Disclalmer: The South Carolina Secretary of State's Business Fllings database is provided as a convenience o our customers to
research Information on business entities filed with our office, Updates are uploaded every 48 hours. Users are advised that the
Secrotary of State, the State of South Carolina or any agency, officer or employee of the State of South Carolina does not
guarantee the accuracy, rellability or timellness of such informatlon, as it Is the responsibility of the business entity to inform the
Secretary of State of any updated Information. While every effort is made to insure the rellabiity of this information, portions may
be Incorrect or not current, Any person or entity who refies on Information obtained from this database does so at his own risk.

o .

httn:/lwww ene er aavfinday ana®a—10 0ced 0. 10 e e



- are made prior to or at the conelusion of (he #bilration, | will be sulimilting niy stateivent for professional . ~~+ <~

TERRY B. MILLAR, L.L.C .
B o ' . ~ ATTORNEY AT LAW =~
309 Saluda Sirec( . PO BOX 10590 - Phond; (803) 3243196 L
Roek Hill, SC 29730 . ROCK HILL,8C29731-0500 . " Inik: .(803) 328-6106- - .. ...
; o L C O milar@tbmlte.com RO

¢ December3; 2012 e i

David B. Sample, Esquire ‘ ) ﬁuaxg Wllkeuon,h,Escj it
T . I Craig Wilkerson, Jf LLC ...
davidf@dbslegnl.com - : - lewilkersori@aol.cony -

RE:  Phil & Pamefd Vasey vs Collori Builders LLC, et
Case No, 2009-CP-46-01244 (Breach of Conlract) .
TBM Filé No, 12-118 - L

Counscl:

BINDING ARBITRATION - 10:00, {URSDAY; JANUARY 22,2013 0 = =00

Thank you for asking me to serve s Aibilratof in lhe above referericed casé. | look forward.ts -

working with yoti and your

Wilkerson, Ji, LLC; 1050 Collége Aveiiiie Iixlension, Rack Hill, SC. My sate for this arbitcation is §300. &

| lients 10 help them achieve an amicable resolution of this matlér. The Binding R
Arbitration has been séf for Tugsday, January 22,2013, beginning al 10:00 a.m. al the office of F, Craig. .7 -

pet hour (2 hours mijnimniiin - see Terms and Cariditions altached o Agreement). Unléss other arrangements:. 777

services, ib equal shares, to cotinsel for the partics in this case, : o :

Pat Clark will be the administiator for (his Bindling Arbitvation. All communications (e—_m_a:i:lls,. phong -

calls, etc.) aie to go through her, Her ¢-mail is prelatk@ibmltle.cani. You may gopy five withi e-ingils.

‘Attached is lj]_e Agfe’e@11 enit For Binding Arbi(raliohg' Please fote hat you, the attorngys in _lhi.«; ease; - i
aie solely responsible for payment of dny invoice as ivresult of this arbitialion. Matters of costs ol expehisé - :
10 be reimbursed to you by your cli¢nts af¢ belween yoii aiid your cl ienls: Please execiite and retiiin {I,le‘:':' SRR

. Signature page of the Agreeiméit (scai/e-imull prefesied) af youi eartiest opportuiity.,

Both counsel for the I’iﬁinli_lfﬁs_ and Del’ejgdani will deposit wifhi, ,lnllﬁrlfr\rbit,l‘atol‘, the sum of»fi}'(')S.O .

Arbitrator's escrow account and credited 16 the final billiig,

.. Al partics must be in atteridange dl this Atbitration. Pledse c-mail (16 Par) or fax a list of wilriesses, -
exhibits, and copies of any dacuments and other mialeiial (hal will be preseniéd al the aibitration ligdring -

by the subrmission deadline of Janary 12, 2013, You must serve Uig othér paity with saie. [])&Vééjl(@:é{ig_iyf;;r ‘

. received coplés of the pleddings:

Attachment:. -vAgré‘e:mem t‘Q.Afbilrate-.‘ e

Iook foiward (o Seeiny you at the arbitiation, Please call i yau have any questions.

L Yowsvery@ly/V a2
’.\ {‘}(?.)"P L/ Aol "]L o v 2l "

' ey it
TBM:pr¢ | { i

i
. EE . _ ) — I

(41,300 total) on of before the submission deddline of Janvary 12; 2013, Ssid Hunds will be. placed in . <.
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* Medidtion - - Page 1 of 1

Subj: Mediation '

Date: 6/21/2012 9:30:06 A.M. Eastern Daylight Time
From: david@dbslegal.com

To; fewilkerson@aol.com

Craig,

In speaking with.my client yesterday evening, he is adamantly refusing to participate in mediation, He has stated
that he is open to an offer., '

I am deeply sorry for this situation. 1 will gladly come myself and can reach 'my client by phone, but | understand if

that is not agreeable. | am in a 9:00 hearing that should be done in a few minutes. | will call you shortly.
‘David



STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

COUNTY OF YORK SIXTEENTH JUDICIAL CIRCUIT

~—

Phil & Pamela vasey, CASE NUMBER 2009-CP-46-01244
Plaintiffs
A\ AGREEMENT TO MEDIATE

Colton Builders, LLC, et al.,

Defendants

I. PARTIES:

PLAINTIFF: ATTORNEYS FOR PLAINTIFF:

Phil & Pamela vasey . David B. Sample, Esquire

' 104 Stone Village Dr.

Fort Mill SC 29708
{(803) 396-9696
david@dbslegal.com

DEFENDANT: ATTORNEYS FOR DEFENDANT

Colton Builders, LLC F. Craig Wilkerson, Jr., Esquire

F Craig Wilkerson, Jr LLC
1050 College Avenue Ext.
Rock Hill 8C 29730
324-7200
. (803) 627-3037 - cell
fecwilkerson@aol . com

IT. DATE & LOCATION OF MEDIATION:

DATE: Thursday, June 21, 2012
TIME: 10:00 a.m.
LOCATION: ) F. Craig Wilkerson, Jr., LLC,

1050 College Avenue Extension
Rock Hill, 5C 29731

$ 60 PER  MILE - _-“;f' ;*“’5" e

MEDIATOR: Terry B. Millar
TELEPHONE : (803) 324-3196
FAX: - (803) 328-6105
E-MATIL: thnillar@tbmllc. com
ADMINISTRATOR - Pat Clark prclark@tbmllc. com
III. MEDIATOR'S FEE: . .. .....8300 PER HOUR. (2 hr. minimum) . . . ..
T ADMINISTRATIVE FERE _ $100.00 (non-refundable)
CANCELLATION: FEE: - ‘Per Item #10 = Terms and
==+ - - TRAVEL RATE: = - .7 Conditions.. . .
.. . .MILEAGE RATE: - . 875 PER HOUR '

v, ACKNOWLEDGMENTS &: n " The aLtached one (1) page “TERMS o
-- - RAGREEMENT o o ~ 'AND CONDITIONS OF MEDIATION" is a
- part of 'this Agreement.



ATTORNEY FOR PLAINTIPFERS:

J//A_./Z’ Al

David B. Samp e

bate: éi;/<23C3 .

2012

ATTORNEYS FOR DEFENDANT

BY:
F. Cralg Wilkerson, Jr.

Date: | . 2012

bmn/x'z,x;om A ,
. ]
< A%) /»cé’/ ‘o

TERRY ?. MILEAR
Rpril 24, 2012

2



ATTORNEY FOR PLAINTIFFS:

BY:

ATTORNEYS

DEFENDANT

David B. Sample
Date: , 2012

<

Date:

MEDIATOR:

Ll

=V

TEBRY

. MILHAR

April 24, 2012



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK

: Civil Action No.: 09-CP-46-01244
Phil Vasey and Pamela Vasey,

NOTICE OF MOTION AND MOTION

Plaintiffs, | TO DISMISS, SUMMARY
: JUDGEMENT, and for
Vs SANCTIONS
. , S o
Colton Builders, LLC and Collinswood S
Cabinetry, LLC, DA P méé'/
Defendants. ;:::{‘; RN
Crpal -
Z0Z, 25
“og WS
w e
TO: THE PLAINTIFFS ABOVE NAMED AND THEIR ATTORNEY: o o

YOU WILL PLEASE TAKE NOTICE that the Defendant Colton Builders (Colton),
above named through its undersigned attorney will move before the Presiding Judge of the
Sixteenth Judicial Circuit, York, S»outh Carolina, on a date and time convenient to the Court
and the parties, for an Order compelling Plaintiff to respond to Plaintiff's Interrogatories and
Requests for Production fully in writing‘under oath as previous filed in 2010; these
Interrogatories and Requests for Production were properly served upon Defendant on
March 1, 2012, Plaintiff will also move for an Order requiring Defendant to pay a
reasonable amount in way of attorney fees and costs for the necessity of this Motion, as
well as that the undersigned as attorney for the Defendant, Colton Builders, does hereby
move pursuant to Rute 37(b)(2) and 37(d) as well as Rule 56 of the South ‘Carolina Rules of

Civil Procedure for such sanctions as this court deems appropriate, lncludrng relief granted

_.'under 37(b){2), costs and attomey fees, based upon Plarntlffs failure to partrclpate in

L mandatory medlatron whrch was scheduled for June 21, 2012; ‘at 10 OO a.m: and whrch

counsel for the Plarntrff adwsed Defendants counsel at approxlmately 10 25 a.m. that the

1€ mediation, although they had prevrously agreed

to Same. Furthermore, Defendant Colton seeks dlsmrssal of Plaintlffs olarms on the ground '

e ™ —_—



o e - B . - —_ | P ca =l - L

that no discovery has been conducted, that they have failed to pursue their claims, and that
no evidence exists of the Plaintiff's claims and they shouid be dismissed as trial is set for
August 13, 2012.

This r_natter was filed in March, 2009. Defendant, Colton Builders, timely filed and
served an Answer. Counter Claim, lnterrogatories and Requests to Produce in 2009,
Plaintiffs have failed to answer the Defendants’ discovery requests. A Notice of Motion and

- Motion to Compel was filed in November, 2010, however the motlo_n has not been heard.
Counsel for the Defendant, Colton Builders, was under the impression that this case had
been dismissed, however when the case resurfaced, the parties agreed to mediate the case
in April, 2012 on information and belief, at Plaintiffs' counsel's request. Mediation was
scheduled for June 21, 2012 at 10:00 a.m. The parties agreed for Terry Millar to serve as
Mediator. A copy of the Mediation. Agreement signed by all ‘partles and en e-mail dated
Aprit 19, 2012, conﬁrn’ling the mediation, is attached hereto and incorporated herein by
reference as well as Counsel's affidavit.

:On information and belief, counsel for Vasey was scheduled to be before the
Honorable S. Jackson Kimbalt the morning of June 21, 2012, beginning at 9:00 a.m.
Counset for Colton also had hearings that morning before the Master in Equity, but the
Counsel for the Defendant rearranged his hearings before Judge Kimball in order to
accommodate the m’ediation that was scheduled including rescheduling out of town
attendance at the Motion to allow attendance at mediation. At 9:30 a.m. on June 21, 2012,
counsel for the Plaintiffs fonNarded an e-mail to Wilkerson indicating that the previous day
his clients advised that they refused to pertlcipate in mediation. No phone calls were made

~ tothe Medlator nor counsel for the' Defendant to adv;se them of thls that evenlng nor that )

: mornlng _The mediation e mafl was not seen, as defense counsel was meetlng Wlth the

o clients prepanng Defendants for the medlatlon Counsel forthe Plamtlffs called at o

. ,approxsmately 10:25 a.m. on June 21,2012, to lndlcate that he and hIS cllent were not

B comlng to the medlatlon




To date, defense counsel has been provided with no discovery answers, no expert

witnesses, no damage amounts, no itemization, no pictures, no inspections. Counsel for the

Defendant, Colton Builders, moves for sanctions against the Plaintiffs, including reasonabie

- altorney's fees and costs for the motion to compel, attorney's fees and costs for thé

mediation and preparation for the mediation. Counsel further seeks to have the Plaintiffs be

responsible for the full amount of the Mediator's fees, as well as to be responsible for the lost

wages 'of Scott Price and Missy Snipes, both of whom took the day off to attend the

mediation.

' Counsel for Defendant, Colton Builders, seeks to have the Plaintiffs' claims against.

the Defendant, Colton Builderé, dismissed for lack of prosecution, dismissed as a sanction,

or dismissed pursuant to Rule 56 as there is no material issue of fact as Plaintiff as failed to

bresent its case or allow inspection under 40-59-810 et al raised in Defendants Answer.-
Plaintiff has failed to pfovide discovery answers; failed to p
allow*Cotton Builders to inspect the property; and faile

otherrelief as the Court deems appropriate.

Rock Hill, SC .
Juy 3¢ 2012

—_—

Cipate in mediation; failed to

act in good faith, and for such

F. Créig Wilkerson,
Attorney At Law

1050 College Avenue Ext.
Rock Hill, South Carolina 29

(803) 324-7200

ATTORNEY FOR COLTON BUILDERS




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
Phil Vasey and Pamela Vasey, ) % i)
| ) AFFIDAVIT < 9'a o
Plaintiffs, ) 22= ; <
A - oy & O
vs. ) CASE NO.: 2009-CP-46-01244 2we o, G
gz T =
Colton Builders, LLC and ) o E o
Collinswood Cabintry, LLC ) ’2—"3 * ‘31 '

The underéignéd, who first being duly éworn, deposes and states:

i. My n‘ame is F. Craig Wilkerson, Jr. T have been practicing law since
approximalevly 1991. I charge $250.00 per hour and $75.00 per hour for Paralegal time.

2. I am the attorney for Defendant, Colton Builders,ALLC. Colton previously agreed,
with counsel for the Plaintiff for voluntary mediation. A copy of the contract is attached hereto as
Exhibit A, Prior to the scheduléd mediation on June 21, 2012, the Plaintiff threatened not to attend
unless certain demands were met. The Defendant, Colton Builders, refused to meet those demands,
however, the PIaintiff agreed, in spite of the refusal, to attend the mediation. .

3. Both Plaintiff and Defendant signed a Contract agreeing to parﬂcipate in Mediation.

4, Approximately thirty minutes prior to the beginning of the mediation, Plaintiff e-
mailed defehse counsel, Craig Wilkerson, to inform him thét he was not going to appear at
mediation. Apparently, Plaintiff’s counsel had a 9:00 a.m. hearing before Judge Kimble the same
day, \vhich defense counsel was not advised of, however, that was not. the reason for his not
attending the mediation. Plaintiff's counsel did not attend mediation because his client refused to
come. According to the e-mail and conversations with Plaintiff’s counsel, the Plaintiffs refused to
come the day before. Unfortunately, the defense counsel’s client, Colton BQildérs appeared at his
office at approximately 8:30 a.m. on the day of the scheduled mediation and had begun preparing

for the mediation. Terry Millar, the Mediator had come early to have discussions. It was during

KL
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these discuséions that the e-mail arrived to Defendant’s counsel. Therefore, I was not aware of the
e-mail.{ Plaintiff’s counsel called at approximately 25 minutes after the proposed start time of the
mediation to inform that he was not coming. The Mediation began at 10:00 a.m. and the call came
approximately 10:25 a.m.

5. Thisisa CQH$tI’llCtiOll case and that although no discovery has taken place, counsel for
Colton Builders had a prepared mediation exhibits and had spent approximately 4 hours reviewing
documents, preparing exhibits, and preparing for the mediation. Approximat‘ely 2.5 hours of

.Paralegal fime was spent in scheduling the mediation and preparing for the mediation. On the date
of the mediation, Scott Price, of Colton Builders, took the entire day off from work to attend the
mediation, losing approximately $800.00. Missy Snipes, the Manager foi‘ Coltcﬁx Builders, and Scott
Price’s wife took the day off from her job at the Post Office to attend and lost approximately $200.00
in wages.  Plaintiff has not served discovery on Defendant, and Defendant was prepared to share
what documents he had with Plaintiff at that time.

6. When notified of the trial date of August 13 on Thursday July 26, 2012, I was out of
the office as niy wife had some surgery. Colton was holding this motion as a bill has not yet been
received from the mediatot Terry Millar, however, when we contacted the mediator on J uly 27,2012,
we learned that the Plaintiff had paid the mediators bill in full. The Defendant, Colton Builders, is
informed and believes that the Plaintiff should be required to pay his attorney’s fees and paralegal
fees, plus costs, as well as pay the fﬁll cost of mediation and to reimburse Scétt Price $800.00 for
his lost wages, and to reimburse Missy Snipes $200.00 for her lost wages. It appearing that both

Scott Price and 'Missy Snipes took the full day off to attend the mediation.

50



4/"7/\;/'
. Craig Wilkerson, J
Attorney for Colto ders

SWORN to before me this
%0 0 day of July, 2012.
Ot
Notary Public for South Carolina
My Commission Expires: \& -¥-2aQ




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
‘ SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK
' Civil Action No.: 09-CP-46-01244
Phil Vasey and Pamela Vasey, '
» Plaintiffs, AFFIDAVIT OF ATTORNEY’S FEES
S0Z B S
Colton Builders, LLC and Collinswood Tl @ ©
. QL' @ m-
Cabinetry, LLC, Qo )
%Qo-:; g M
: @ = <
Defendants. “-"‘.5”"5 D
T o “
IS IR o -
The undersigned, who first being duly sworn, deposes and states:

I am the attorney for.Defendant, Colton Builders, LLC and | have performed legal

SERVICES RENDERED

services in the above-captioned case with respect to the mediation as follows:

April 17, 2012 - April 19, 2012

Coordinate mediation 1.0@75.00=§$ 75.00
June 21, 2012 Prepare for mediation
Meeting with clients A
Reschedule motions 5.5 @ 250.00 = $1,375.00
June 21, 2012 Prepare motion for sanctions,
‘ Motion to compel and
Motion to Dismiss -

2.0 @ 250.00 = $500.00
COSTS

June 21, 2012

Filing fee - motjdn

$25.00

. Craig Wilkerson, Jr. ~——
Attorney for Colton Builders
SWORN to before me thigs, @

day of July, 2012,
/QW

\,—M\W .

/] Notgry(Pl/lblic; for South Carolina

My Commission Expires: \C,—Q~ 20%
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FORM 4

STATE OF SOUTH CAROLINA - JUDGMENT IN A CIVIL CASE
COUNTY OF YORK CASE NUMBER 2009CP4601244
IN THE COURT OF COMMON PLEAS ‘ :
Phil Vasey Pamela Vasey ' Colton Builders LLC Collinswood Cabinetry
LLC :
PLAINTIFF(S) DEFENDANT(S)
o Attorney for: [ | Plaintiff [ ] Defendant
Submitted by: (] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify.arbitration award;
DISPOSITION OF APPEAL TO THE Cl.RCU[T COURT (CHECK APPLICABLE BQX):
O Affirmed; [ Reversed; [ Remanded; [} Other:

(L] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

[J DECISION BY THF COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. ‘

{J ACTION DISMISSED (CHECK REASON): (3 Rule 12(b), SCRCP; ] Rule 41(a), SCRCP (Vol. Nonsuit);
L) Rule 43(k), SCRCP (Settled); (1 Other:

[J ACTION STRICKEN (CHECK REASON): [} Rule 40(j) SCRCP; (] Bankruptey;
(I Biading arbitration, subject to right to restore to confinm, vacate or [} Other:

|

NCTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL,

ITIS O]iDERED AND ADJUDGED: [] See attached order; (formal order to follow) {7 Statement of Judgment by the Court:
, This matter came before me on.March 14, 2013, upon Plaintiffs* Motion to Set Aside Consent Order for arbitration,
Representing the partics were: David B. Sample for Plaintiffs; and, F. Craig Witkerson for Defendants.

Plaintiffs seek to have the court nullify the parties’ consent order by which they agreed to arbitrate this dispute upon the
grounds that the Defendant Colton Builders, LLC., (“Colton Builders”) was non-existent due to an administrative dissolution
by the Secretary of State. Plaintiffs assert that Colton Builders could not consent to arbitration, since it had no fegal anthority to
make contracts. An arbitration was held, and a final award of the arbitrator is a part of the record in this matter. Colton
Builders has not yet sought to have the arbitration award entered of record and confirmed as a judgment pursuant to statute,

Notwithstanding any merit of Plaintiffs’ contention, I do not believe it is appropriate at this stage to vacate the consent
order. Rather, I find and conclude that Plaintiffs® objections can be asserted pursuant to S.C. Code Ann. § 15-48-130 (1976, as
amended). ‘

Therefore; based on the record before me, Plaintiffs’ motion to vacate the consent order to arbitrate is denied, without
prejudice te Plaintiffs® right to assert their objections to the arbitration award in accordance with § 15-48-130 on the same
grounds presented in this motion.

AND IT IS SO ORDERED.

A
)

CPFORM4IM
SCCA SCRCP Form 4C (Revised 12/201 N
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CERTIFICATE OF SERVICE

|, Laurie G. Lichtenberger, an employee of F. Craig Wilkerson, Jr., do hereby
certify that the Affidavit of Scott Price and Missy Price, and the Affidavit of F. Craig
Wilkerson, Jr., was served on counsel 'for the Plaintiffs via fax, e-mail, and hand

delivery this day of August, 2013, as follows:

david@dbslegal.com

803-981-9909

David Sample

Attorney at Law :

2424 India Hook Road, Suite 160
Rock Hill, South Carolina 29732

Laurie G. Lichtenberger
Paralegal to F. Craig Wilkerson, Jr.



&
[N

. * South Carolina Secretary of State: Search Business Filings . Page 1 of 2

COLTON BUILDERS, INC.

Nole:This oniine database was fast updated on 1/20/2013 6:01:31 PM.

See our Disclaimer,

DOMESTIC / FOREIGN:; Domestic

STATUS: : _ Forfeiture

STATE OF INCORPORATION . SOUTH CAROLINA

1 ORGANIZATION: ’ Profit
REGISTERED AGENT INF ORMATION .
REGISTERED AGENT NAME: . JEFFREY SPRICE
ADDRESS: i 212 SWHITE ST
CITY: ) FORT MILL

STATE: SC

zip; ) _ 29715

SECOND ADDRESS:

FILE DATE: : 12/06/2002
EFFECTIVE DATE: : 12/06/2002
DISSOLVED DATE; . T 12109/2010 ~

CODE FILE DATE COMMENT Document
Forfeilure 12/09/2010 SCBOS Filing: ADMINISTRATVE DISSOLUTION #2

Amendment 03/26/2007 CONVERTED FROM-COLTON BUILDERS ING.

LLC Annual Report _ 0410212004 LLC ANNUAL REPORT2004 T
LLC Annual Report 03/31/2003 LLC ANNUAL REPORT-2003/CH AGT/ADD : Image
DomesticLLC 12/06/2002 DOMESTIC LIMITED LIABILITY CO(AT WiLL) _ mage

research Information on business entities filed with our office. Updates are uploaded every 48 hours. Users are advised that the
Secretary of State, the State of South Carolina or any agency, officer or employes of the State of South Garolina does not
guarantee the accuracy, rellability or tmellness of such information, as it Is the responsibllity of the business entity to inform the
Secretary of State of any updated Information. While every effort Is made to insure the rellability of this information, portions may
be Incorrect or not current, Any person or entity who relies on Information obtained from thls database does so at his own risk.

Disclalmer: The South Carolina Secretary of State's Business Filings database is provided as a convenlence to our customers to

httn:/Iwww enc er onvrfinday orna—10 0.4 o_S n; e mm e
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(COURT IN SESSION IN THE MATTER OF PHIL VASEY VS.
COLTON BUILDERS, LLC AND COLLINGWOOD CABINETRY, LLC.,
TUESDAY, AUGUST 27, 2013 AT 12:32 P.M..) |

THE COURT: Next is Vasey versus Colton Bﬁilders, Mr.
Sample and Mr. Wilkerson.

What do we have here? Motion'for sanctions.

7["

MR. WILKERSON: Actually, Your Honor, it’s a motion
to éonfirm our award for arbitration and Mr..Samplefs award
to - motion to vacate thaf award. Irthink that’s what it
boils down to today.

Your Honor, I'm gonna-hand up the current Secretary of
State’s printout on Colton Builder’s Inc.,.as well as my
affidavit and my client’s affidavit which had previously
béen provided to Mr. Samplé.

THE COURT: This is - All right, so bgth of you have
cross motions. I’'m gonna let the Plaintiff, Mr.'Sample,,
géll.me where we’re headed with this.

Ig’s a motion to céﬁfirm by Mr. Wilkerson on behalf of
Colton Builders and Mr. Sample has a motion to vacate that
arbitration. | |

MR. SAMPLE: Yes, sir.

YourAHonor,'first of all let me tell you as a matter
of procedure, I also made a Motion to Set Aside the Consent

Order that we entered into to-arbitrate this case which was

heard by Judge Kimball and Judge Kimball found that while
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KHe was not willing to vacate the Consent Order which was
signed by you, that we could more appropriately seek relief
pursuant to South Caroliné Code Section 15-48-130 which is
the Arbitration Act. So that’s whaf We’re doing here
today.

The gist of it, Your Honor, the gist Qf our  reason
that we’re.asking to vacate this arbitration award is at
the time we entered into the Consent Order to arbitrate,
the Defendant Corporation Colton Builder’s Inc., had been
administratively dissol&ed by the State and did not exist.
» AThat was apparently due to some sort of missing tax
returns or something of that nature and that fact was not
diséovered by us until after we entered into the Consent,
Order to Arbitrate.

When we learned that actually my client learned that
and brought it to my attention some days after he
discovered. it. I a;erted Mr. Wilkerson to it as well as
the arbitrator and indicated.we thought that was ‘a big
issue.

I mean, Your Honor, essentially --

THE COURT: Yéu said I had ordered the arbitration.’

'Actually Judge Alford is the one who signed the
Consen£ Order for Arbitration.
MR. SAMPLE: I was thinking it was you, Your Honor,"

but I guess you’re correct.

(,0




10

11

12

13

14

15

16

17

18-

19
20
21

22

23

24

25

Never the less Judge Kimball declined to set aside
the Consent Order to Arbitrate but did indicate that the
more appropriate way to address it would be through the
Relief Provisions in the Arbitration Act.

Your Honor, I believe its‘undisputed that the
Gorporation had been &issolved. Mr. Wilkerson certainly
adm%tted thatvin a brior hearing in front of Judge Kimbrell
and I believe by the documents that he filed with the court
for today’s hearing that he continues to admit that they
had been administratively dissolved. I believe he éomes
into court today to tell us that they have in the past week
or so applied for reinstatement and that the Corporation
now 1s again in existence as a legal South Carolina
Corporation.‘ |

Howéver, our position as set forth in our motion is

that because it did not exist when we entered into the

=

Consent agreement to Arbitrate that we’re eﬁtitled to
relief pursuant to either Section 15;48—130(a)(1) which
deals with an arbitration award secured by fraudulent means
or pursuant to Section 15-48-130(a) (5) which holds that
where there is no wvalid arbifration agreement the - that
party is entitlea to relief from the arbitration award.

Further more than that I believe Mr. Wilkerson will
argue about the fact that we did not show up and

participate in the arbitration after entering into the

ol
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ébnsént agreement. But if you look at Section 15-48-
130(a) (5) that states in there that participation in the
arbitration without objection negates the right to rélief
under thét section, Your Honor, so we certainly if we’d
shown up and simply participated in the ‘arbitration we
wouldn’t be able to stand before you today and ask for this
relief. |

The point we’re making --

THE COURT: What - Where you and your client aware of
the problem - 1f it was a problem - before the actual
¢rbitration was heid?

MR. SAMPLE: Yes, Your Honor.

THE COURT: Why didn’t you do something then?

MR. '‘SAMPLE: Weli we did. We alerted the arbitrator
and Mr. Wilkerson toc the fact that we thought there was a
problem. In other words that if we had taken tﬁe judgment
against the dissolved --

THE COURT: Tell me why‘didn’t you come into court
before the arbitration and.sef aside the Consent Order
rather ﬁhan walt to kind of eat your cake énd - or having
your cake and eating it-too, waiting and see whaf the
;;bifration award.l I mean arguably you can do this but you
could.lIf you didn’t take action when you first had an

opportunity to do so you could wait, the arbitration went

in your client’s favor, and you’re happy with it, and you

]
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could live with it. You’re unhappy with it but you
apparently‘are then'you could attack it. That’s - That has
a liﬁtle - Tt probably gives me a little concérn.

MR. SAMPLE: Well Qe were certainly not expecting to
have any possibility of a favorable arbitration award given
iLie fact that there were cross claims against my client and
that we weren’t even there to pafticipate or defend the
fact that the defendant corporation was making assertions
that they were owned money by my client.

THE COURT: Well but your client knew or your client -
You client I presume made that decision knowingly and
intelligently. Anyway go ahead.

MR. SAMPLE: Weli just ;o, Your Honor, as the
corporation didn’t exist if we had gone to arbitration and
obtained ultimately obtained a judgment it would have been
useless. We wouldn’t a been able to enforce a jﬁdgment
géaiﬁst a corporation that at that point in time didn’t
exiét.l And if that had occurred, Yoﬁr Honor, I would
suppose that they would not have taken the step that they
did sometime in the past several weeks and applied for
reinstatement because the fact that the corporation no
longer exist wouid protect them. There would be no valid
judgment, the would'be no way to collect it because the
corporation didn’t éxist. But since they did obtain an

award in the arbitration they’ve now been reinstated which,
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you know, may or may not allow them to collect that
judgment .
You know they simply certainly would not have to move

to be or applied to be reinstated if we had obtained a

© judgment against them in arbitration.

THE COURT: " Well your client brought the suit. They
sued these individuals as an LLC and I don’t see the
answer. But you didn’t know whether or not they really
were an LLC at the time?

MR. SAMPLE: Well at the time, Your Honor, they were.
. .At the time that we brought suit in 2009 they were an
LLC or there may be some confusion as to what point in time
the§ changed to a corporation. But there were absolutely a
viable entity at the time we broughtr suit. There is no
question about that.

They were dissolved administratively in 2010 after we
brought suit. We were‘not aware of that until right prior
to the arbitration. They wege dissolved on December 9t bf
2010. Let me find the --

MR. WILKERSON: The corporate historyhis on one of the
pages .I handed up.

: 'MR. SAMPLE: So you know the time line we filed in
2009 tﬂere was a viable corporation in place at that time.

We had done the research as to who to sue. They were

showing as a valid corporation in good standing on the

W
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Secretary of State’s web site and then on December gth,

- 2010 during the pendency of the action they were dissolved

by the State unbeknownst to us. Apparently unbeknownst to
them according to what the presentation they presented to
the Court. Up to now they were not even aware of it until
we brought it up.

But when we did discovery they didn’t exist. It just
seemed that there wasn’t a whole lot of point in
negotiating in an arbitration with é corporation that
didn’t exist, Your Honor.

THE COURT: ' All right. Mr. Wilkerson.

MR. WILKERSON:' Your Honor, this all arises out of a
construction contract back in 2005 for the construction of
Mr. Vasey’s house by Colton Builders who at that time was
an LLC. If you look at the Secretary of State’s.web site
in 2007 they converted from an LLC to inc. Colton Builders
has been a continuous operation since it’s inception in
ZOOé. They’ve been continuously licensed with the LLR and
they continued to practice under the same'fedéral tax ID
number and everything has been filed by the same federal
tax ID number.

I am not a corporation employer and don’t really
practice in that area, but in talking with Secretary of
State’s and the Department'of.Revenue about reinstatement,

it was their assertion to me that the important thing is
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g%at‘the Federal tax ID number does not change and that
appéar; in their - in their affidavit.

Colton Builders was not aware phat there had been a’
change or dissolutionment by the South Carolina Secretary
of State’s office. At this time we’re still not sure why
there was a dissblution. The only reason I'm able to offer
the Court is becausé their tax return said Colton Builder’s
LLC instead of Colton Builders Inc.

Attached to their affidavit is a certificate of
compliance from the Department of Revenue indicating that
tney- had been in business and had been conducting. And
down at the bottom of it it states if this certificate is.
required due to an administrative dissolutionment a copy of
this certificate - it goes on - must be mailed within the
thirty days of the date of this letter tovthe Secretary of
State’s office.

So obViously this is something that happens with some
Qegree of regularity. Colton Builders has continued to
exist and had been reinstated and, again, they’re not sure
to this date why they were administratively dissolved.

) This is a 2009 action. Plaintiff chose to sue Colton
Builde;s LLC., which at that time had already converted to
Colﬁon Builder’s Inc. The Plaintiff.didn’t conduct any

discovery; we had a mediation scheduled for this case

previously and Plaintiff did not show.

W
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Colton Builders has - had the same parties, the same
owners as it were Scott Price and Missy Trung had
participated - in all of thié and have acted on behalf of
Colton Builders} When we were aware of this problem and
made aware of it, the Defense stated that unaer South
&arolina Rules of Civil Erocedure 15(c) that tﬁey were free
to amend the pleadingé to say either Colton Builders Inc.,
or Colton Builders LLC.

And we also cited the case of Hughes versus Water
world and part of ocur email is on Page 2 of Terry Malar’s
order where we set>out that we raise no affirmative
defenses under 12(b) (6). And we offered as it says in the
arbitrator’s order to allow tbem a judgment against either
corporation should they deéire.

The Defendanfs attended the arbitration. And it’s

very important to know, Your Honor, that under the terms of

=

the arbitration agreement which is a consent order signed
by a Circuit Court Judge, all of the.discovery for the
arbitratioﬁ was to be exchanged between the parties ten
days before the arbitration and Terry Malar had sent out -
who was the arbitrator - sent out a similar award - ordex
saying this was how arbitration was gonna be conducted
saying everything héd to be conducted ten days beforehand.
The Plaintiff did not raise the issue of the LLC or

the Inc., until they had already missed the ten days

0
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submission deadline to submit their evidence so they never
submitted any evidence timely for the arbitration.
Therefore, the arbitration they were not gonna be allowea
to call Qitnesses’ or to put on any‘evidence as to any
conduct that the Defendant’s did or didn’t do.

They hadn’t produced any of the evidence, any of the
bills, any'of the estimates,.et cetera, as required by the
Order in Terry Malar’s order.. And he discusses that in the
- in his order as well.

The Defendant - Excuse me. The arbitrator delayed a
l.zaring a little bit to allow the Defendant to seek an
order to stay the arbitrafion if he so desired. He filed a
motion to Vacate, he did not attend the arbitration and the
Defendant prevailed on this matter. ’ |

When you look at the course of the hearing on this,
the Plaintiff has not acted to prosecute their case. There
were multiple motions to compel by ‘em. There was an
agreement that the Plaintiff;s signed to participate in
mediation and then simply didﬂ’t show for the mediation.
Then they had an arbitration where we agreed that I signed
for it on behalf of Colton Builders. Colton Buiiders
;gsn;t aware they Were not an LLC or Inc at that time that
they h;d been administratively dissoived. And I
represented then to the Court that I had no knowledge that

they were administratively dissolved as it appears in my

Le
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affidavit as weli. Went forward with it and we had the
arbitration award aed at this time we’d ask the Court to
confirm the arbitration award and answer any questions the
Court may have.

I would also point out that 15-28-135 which Mr. Sample
fepresented to the Court states there was no arbitration
agreement and the issue 1s not adversely determined in
proceedings under 15-48-20 and the party did not
participete in the arbitration hearfng without objection.

I would distinguish that from this particular
situation cause there was an agreement to arbitrate. There
was a consent order between the parties with the rules for
the arbitration set forth further with Terry Malar. Sovthe
Defendant was not free simply not to show up as he elected
to do. And again in the arbitraters order it steted that
Ee advised that he did not show up at his own peril. |

Thank you.

MR. SAMPLE:. Your Honor, what I meant to say by
gquoting the section 15-48-130 subsection V is that there
was no valid agreement to arbitrate because the corporation
didn’t exist when the agreement was entered into so that’s
why I cited that code section.

Your Honor, we did compiy with discovery. We provided
Mr. Wilkerson with discovefy Qay back in 2010 with answers

to his discovery. He filed a Motion to Compel Discovery I

- (LA
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g;liéve in 2012 alleging that we hadn’t complied with his
eaflie£ discovery request and that simply was not the case.
I went into my file and I made copigs of what we préviously
provided him and I faxed them to hiﬁ theAday that we first
spoke about the mcre recent motion to Compel.

We gave depbsitions, my client was depdsed by Mr.
Wilkerson. Ms. Vaséy was deposed by Mr. Wilkerson. Wé
made efforts to schedule depositions of representatives of
Colton Builders but for whatever reason that seemed to fall
through.

- - Your Honor, I-take issue with the fact that we failed
fo prosecute the case. Mr. Wilkerson makes extensive
reference to some discussions that went back and forth as’
to whether or not we sued the wrong'party in that we filed
the case against Colton Builders LLC which I do now believe
had already been switched over to Colton Builders Inc.

Mr. Wilkerson is correcF that he indicated that he
would be willing to let us obtain a judgment against either
the LLC or the Incorporation at our choice. However the
problem that came up was neither one existed so it’s not -
it’s not as if by choosing one over the other we were gonna
be aglg to obtain a valid judgment against any entity cause
at the time we entered into the agreément to arbitrate

there was no valid entity. So I stand on what I said

previously, Your Honor, and ask you to vacate the

T
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arbitration award pursuant to Section 15-48-130 and restore
the case to the jury trial roster and we would be prepared
to go forward as sQoﬁ as possible with a jury frial in this
case.

THE COURT: All right. Well I'm still trying to get a
fittle bit of the procedure. Mr. Malar’s award is dated
February 5%, 2013 and at that time Mr. Sample you’d
already made a métion to set aside a Consent Order.

MR.VSAMPLE: Yes, sir, it was éretty contemporaneous
riéht there in that same time frame when we made that
motion.

MR. WiLKERSON:' Your Honor, again its addressed in
Mr. Malar’s order the motiqn to Vacate was filed the
morning of the date of the hearing and subsequenfly served
and this was addressed again by Mr. Malar. The under side
vas ;dpied with emails énd I'm reading from Page 2 of the
order. | “Plaintiff’s counsel email was treated as a motion
for.a continuance which Defense counsel opposed therefore
the matter was addressed via phone conference with the
arbitrator and counsel at 11:00 a.m., on Monday, January
21lst, 2013.

The Defense counsel again stipulated a substitution of
entities would be made and aﬁy recovery the plaintiffs
éould be entered against Coltén Builder’s Inc or Colton

Builders LLC and provided that the dissolution of the LLC

o
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;%s believed to be>an administrative action by the
Secfet;ry of‘State. Given the stipﬁlation by the
Defendant’s allowing the award to p%aintiff's to be entered
into a judgment against‘the LLC and or the Corporation
Inc., no prejudice to‘the‘Plaintiff was evident other than
the entity_statué as being illusionary. No other reason for
a continuance was réised by the Defense counsel.”

Counsel was advised arbitration would go forward on
January 22nd, 2013 as scheduled. However as an
accommodation the arbitrator delayed the hearing start of
¥0:00 a.m. until 11:00 a.m. to allow the Plaintiff’s
attorney to seek an order of the court staying the
arbitration. Later the same day on Monday, January 21st,
2013 at 3:30 p.m., plaintiff’s counsel sent an email to |
Defendant’s attorney and the arbitrator advising that he.
would be filing a motion to set aside the consent order and
that neither he nor the plaiptiff’s would be present for
the arbitration.

Counsel for the Defendant objected and the undersigned
advised counsel for both éarties that the arbitration
hgaring would go forward as scheduled. The Plaintiff’s
counse% can seek a court order delaying the hearing and
thaﬁ the plaintiff’s could appear or.not appear at their

own risk. On the morning of January 22nd, 2013 at 10:45

a.m. Plaintiff counsel sent an email stating I have filed

ReF)
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my motion and will serve it today by mail and also by email
as soon as possible. The Vaéey’s and I will not be in
attendance and it is their poéition that there is no valid
agreement to submit the case to mediation.

I think that’'s a typo. It should be arbitration.

' The arbitrator was advised by defense counsel but the'
laW'clérk for John C. Hayes advised there haa been no
contact other than the Defendant’s counsel Wilkerson’s
emails to chambers advising of the motion that‘no order had
been issued and that Judge Hayes was out of town.

Although the arbitration was postponed until 11:00
a.m., the actual heéring did-not begin until approximately
11:30 a.m., in order to allow for the Plaintiff’s counsel
to contact the Court with this motion to Set Aside the
Arbitration Order and to appear before a contract
erbitrator concerning any problems. The plaintiff’s - nor
the plaintiff’s attorney appeared for the arbitration
hearing.

MR. SAMPLE: $So, Your Honor, I ‘stand corrected on
what we talked about earlier. 1 did actually file the
Motion fo Set Aside the consent order to arbitrate prior to
the actual arbitration going forward so we’re not seeking
to wait and see what happens with the arbitration before we
decided what to do.

THE COURT: All right. When did your client become

- 1%
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aware - you or your client - become aware of the problem
with the Secretary of State and the étatus of the
Defendant?

MR. SAMPLE: it was a céuple of weeks before the
arbitration was to take place, Your Honor. My client was
actually aware of it before I was but --

THE COURT: Well when? ‘That’s.— I mean —--

MR. SAMPLE: I don’t have the exact date as to when
that took place, Your Honor. I just - My client is my next
door neighbor and he came over one day and told me that he
Héd realized that the corporation didn’t exist.

In discussing it with him today he’s not sure if it
was anywhere between five or six or fourteen days prior tb
the arbiﬁration. I just - I don’t Have an answer to that,
Your Honor. It was a period of days.

THE COURT: "Well I'11 take this under advisement.

MR. WILKERSON: Your Hopor, if I may, I can - T have
the emaillthat was originally.--

THE COURT: Yeah, I thought I saw one in here.

MR. WILKERSON: Well that’s the email that it was
I'2sponded to.
| THE COURT: But I can’t find~it:

MR. WILKERSON: . But my objection to this whole matter
being raised was that once it was raised we wére within the

ten day period to exchange the documents and the witnesses.

™
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So we were prejudiced because we had along this time frame
it was important to us that we have ten days. We agreed to
it in the order and we further agreed to it with.an'brder
by Terry Malar. But there was no raising bf this issue
until within the ten days. I believe that date was January
fé, 2013 with the hearing béing on January 22nd. And again
I have the actual email but it’s a lot of information in
that email that wouldn’t be appropriate for the Court.

MR.'SAMPLE: Well I'm quite cegtain that I didn’t
alert Mr. Wilkerson, or Mr. Malar, to the issue as soon as
I learned of it from my client. What I can tell you, Your
Honor, 1is fhe4reasoh that I didn’t submit anything as
evidence to the arbitrator was because Mr. Vasey had
already alerted me that he had discovered this issue with
the corporation being dissolved. That’s why we didn’t
%ubmiﬁ anything for the arbitration itself.

THE COURT: And you advised the arbitrator and the
Defendant that that was the reason?

MR. 'SAMPLE: Yes, sir. That we had discévered the
corporation had been dissolved yes, sir. |

THE COURT: All right. Well I'm gonna take it under
advisement.

MR. WILKERSON: Thank ygu, Your Honor.

MR. SAMPLE: Thank yoﬁ. |

- END OF TRANSCRIPT OF RECORD. -
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