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FACTUAL AND PROCEDURAL SUMMARY

This foreclosure action was instituted by Respondent Nationstar Mortgage LLC’s
(“Netionstar”) predecessor in interest, Aurora Loan Seruices, LLC' (“Aurora”) on
February 3, 201 l: (Compl.; R. pp. 57-‘63) Aurora sent a Notice of Foreclosure |
Interventlon pursuant to S.C.. Supreme Court Administrative Order 2011-05-02-01, and
Meisner filed a response requesting foreclosure intervention review on June 27, 2011. |
(Certification of Compliance at Exs. A-B; R. pp. 225-228) The Parties consented to a
continuance of the case while Meisner underwent foreclosure intervention. review.
(Consent Order of Continuance; R pp. 5.5-56) After repeated efforts to obtain clocuments
required for foreclosure intervention review, Aurora filed a Certification of Compliénce
in November of 2011, statmg that Me1sner had been given a full and fair opportunity to
part1c1pate in foreclosure intervention and had failed to do so. (Certification of
Compliance; R. pp. 225-226)

On May 25, 2012 Meisner filed an Answer and Counlerclaim, alleging that
Nationstar lacks standing to foreclose; Nationstar failed to add necessary parties; Meisner
is entitled to setoff for government funds allegedly received by Nationstar; Meisner is
entitled to quiet title relief. (Def.’s Answer and Countercl.; R. p. 66) Nationstar filed a
Reply to Meisner’s Counterclaim on July 19, 2012. (P1.’s Reply to Def.’s Answer and
Countercl.; R. p. 75) |

On June 26, 2012, the subject Promissory Note (“Note”)vand. Mortgage were
Aassigned to Neltionstar, and an Order substituting Nationstar as Plaintiff in place of

Aurora was issued October 23, 2012 pursuant to SCRCP 17(a), 35(c), and 25(e). (Order

/

' Nationstar completed its acquisition of all servicing assets of Aurora Bank FSB and its subsidiary, Aurora
Loan Services, LLC on June 29, 2012. '



Granting M‘ot. to Substitute PL; R. pp. 51-32) Nations_tar filed a Motion for Summary
Judgment on its forecloéure action and on Me_isner’rs Counterclaims on June.12, 2013.
(Pl.’s Mot.. for Summ. J 5 R.p. 140) A hearing was held on September 16, 2013, and the
Honorable Mikell R. Scarbrough issued an vOrder granting summary judgment in favor of
Nationstar as to its foreclosure aotion and the counterclaims asserted by Meisner on
September 25, 2013. (Summ. J Order; R. pp. 5-7) The following day, Meisner submitted
a Motion to Reconsider and a supporting memorandum and brief. (PI’s Mot. to
Reconsider;.R. pp. 127-129) That Motion was denied at a hearing on November 7, 2013.
(Order Denying PI’s Mot. to.Reconsider; R. p. 3) Meisner filed a Notice of Appeat on
December 16, 2013. (Notice of Appeal; R. p. 1) : |

STATEMENT OF FACTS

On or around October 10, 2007, Melsner executed a Note in the amount of
$680 000.00 in favor of Lehman Brothers Bank, FSB (“Lehman”). (Summ. J. Order,
| Finding of Fact No. 12; R. p. 3) That same day, Meisner also executed a Mortgage on
property located at 31 Sand Dollar Drive, Isle of Palms, South Carolina 29451 (the
“Prope{rty”)," which secured the Note and was delivered to Mortgage Electronic
Registration Systems, Inc. (‘MERS”) as nominee for Lehman. (Compl. § 7; R. pp. 59-
60) The Mortgage was recorded in the Office of the Register of Deeds for Charleston
County in Book 644 at Page t)Ol. (Summ. J. Order, Finding of Fact No. 13; R..p. 3) The
Note and Mortgage were subsequently assigned to Aurora on February 10, 2011 and then
‘to Nationstar on June 28, 2012. (Summ J. Order, Flndrng of Fact Nos. 15-16; R. p 3)
Meisner did not make requ1red payments under the Note. (Summ. J. Order, Finding of

Fact No. 18; R. p. 3) Asof September 16, 2013, Meisner owed $680,000.00 in principal,



e

$142,573.91 in interest, and $80,724.14 in 'other‘ associat'ed fees and costs related to the
Mortgage. (Summ. J. Ordér, Finding of Faét No. 20; R. pp. 3-4)

Meisner makes four arguments on appeal. After summarly judgment was granted
in Nationstar’s favor and Me¢isner’s motion to recohsider was denied, Meisner ésserts that -
Master-In-Equity erred by: (i) granting sumnﬁary judgment in Nationstar’s favor at a time

in the litigation where Meisner sought additional discovery; (2) ruling that Nationstar had

standing to initiate foreclosure; (3) giving legal and tax advice during the summary.  *

judgment hearing; and (4) ruling that the house was not Meisner’s primary residence.

Each argument suffers from a fatal defect and is easily dismissed. First, Meisner

did not preserve her argument that discovery was incomplete and, further, the discovery.

Meisner soﬁght‘ was either irrelevant, related to decided legal. issues rather than facts, or
both. | Second, Meisner’s coqtentién that Nationsiar lacked standing to initiate the
foreclosure is contrary to Well-established South Carolina law and law from throughout
the cduntry. Third, the Master-In-Equity comfnitted no error by rﬁa_king statefnents about
the potential tax inﬁplications of the foreclosure taking place in 2013. Fourth, and ﬁpally,
Meisner did not preserve her argument regarding the home being her primary residence
and, even if Meisner had preserved that argument, Nationstar properly denied her
foreclosure intervention review application due t§ incomplete documentation.

Accordingly, the-Master-In-Equity’s grant of surﬁmary judgment should be aftirmed.

ARGUMENT

I. The Master-In-Equity properly granted summary judgment in favor of
" . Nationstar because there are no disputed issues of material fact and Meisner
did not preserve any argument to compel further discovery.




Meisner’s first argument is a general contention that the Master-In-Equity erred
by granting summary judgment to Nationstar. Though styled as one argument, Meisner
attempts to make the five sub-points in her first argument:

1) The Plaintiff simultaneously suggests that the note and mortgage are
owned during the motion for summary judgment by a) the Plaintiff in
their motion for summary judgment and b) Wells Fargo Bank, N.A. as
Trustee in their answers to request for admission.

2) The fact that the Plaintiff filed the initial Lis Pendens and Summons
and Complaint as the owner of the note and the mortgage considering
the subsequent .public filings of the mortgage assignments. As the
owner of the note and the mortgage, the mortgage assignments create a
material issue of fact of whether the Court had subject matter
jurisdiction based on the fact that the assignments were filed after the
filing of the Lis Pendens and summons and complaint.

3) The fact that the Master-In-Equity gave legal and tax advice during a-
substantive hearing suggesting that the Court was going to grant
summary judgment in either 2013 or 2014 and there were advantages
to acquiescing to Plaintiffs motion sooner rather than later.

4) The Status of MERS related to the agency laws of South Carolina and
therefore the requirement of a “filed power of attorney” on hand prior

- to closing of the loan for a nominee to transfer rights without the
direction of the former principal.

5) The bankruptcy of Lehman Bros. (which includes the wholly -owned
subsidiary of Aurora Loan Services, LLC) and the effects of the
Bankruptcy Court J urisdiction on transfers of assets and notes into and
out of the trust.

(Pe;[’r’s Brief at 7-8) (colléct.i.vely referred to as “points 1-57).

Meisner’s first afgument’, despite the inclusion of five sub-points, is either: (1) a
bascless contention that summary judgmeﬁt should not have been entered because
Meisner sought fufther discovery; or (2) a scattershot attempt to create an issue of fact
where none exists. .Meisn'er’s first argument should be rejected because further discovery
was not needed.and there is no genﬁine issue of material fact which would preclude a
summary judgment award in Nationstar’s favor.

A. Meisner’s argument that the Master-In-Equity erred in granting summary
" judgment because further discovery was needed was not preserved.




Though it isn’t clear,? in points 1, 4, and 3, it seems that Meisner is contending
that discovery was not complete with respect to inquiries related to ownership of the

morfgage, MERS’ duties under agency law; and how Lehman’s bankruptcy affected its

ability to transfer as_sets: (See Def.’s Mem. in Opp. to Summ. J. at 2; R. p. 193 §{ 3-7)

These arguments were not ruled upon and, thus, not preserved for appeal. Where a party
raises' an‘ issue that the trial court does nof address in its ruling, the issue is not preserved
unless included in a, motion to alter or amend that is‘ﬁled under SCRCP 59(e). Bean v. S.
Carolina Cent. R. Co., 392 S.C. 532, 559-560 (Ct. App’.‘2011). In Bean, although the
parties discussed the possibility of additional diséovery at @ summary judgment hearing,
the circuit court did not ru-le on Bean’s discovery argument in its order granting summary
judgment andrBean did not file a Rule 59(¢) motion asking the circuit court to rule on the
issue of insufficient discove;y.lld. at 559. Therefore, the q_uestibn of whéthef summary
judgmentr'was proper in light of Bean’s desire to éomplete further discovery was not
préserved‘for review. Id. - -

The same is true here. Although the Master-In-Equity discussed Meisner’s
contention that disg\overy wasn’t corﬁplete with respect to the issues she raises in points
1,4, and 5, (Hearing Tr. 7:23-17:17; R. pp. 101-111), no ruling on that topic was made in.
the Summary Judgment Order. (See Summ. J. Order; R. pp. 5-11) This is not surprising
because the ownership of the Note and Mortgagg and the validity of the assignment are

not disputable issues of fact, and therefore further discovery was not necessary for the

Master-In-Equity to reach a summary judgment determination. Simply put, because there

? The argument in Section I of Meisner’s Brief is set out ambiguously. Thus, Nationstar responds to what it
presumes in good faith are Meisner’s contentions. If instead of arguing that issues of fact related to the
topics raised in points 1, 4, and 5 remain contested based on incomplete discovery, Meisner means to argue
issues of law related to assignment and ownership of the Note and Mortgage, those arguments are
addressed below. See infrapt. 11.



‘was no ruling in the Summary Judgment Order, and Meisner did not raise this issue in her
Rule 59(e) motion, the issue was not preserved for review.

B. Meisner’s purported “1ssues of fact” are not disputed and do not preclude
an award of summary judgment in Nationstar’s favor.

| As to points 2 and 3, Meisner appears to be referring to the legal arguments she -
makes separately in her Brief contesting Nationstar’s standing and tne Master—In-Equity’s
comments at the Summary Judgment Hearing. (Pet’r’s Brief Pts. II-III) . Nationstar
addresses those legal arguments in detail below. See infra pts. II-1II.  Alternatively, if
Meisner truly means to argue that summary judgment was granted in error due to the
existence of disputed issues of material fact related to comments made at the Summary
Judgment Hearing (i.e., point 3) or to Nationstar’s standing (i.e., point 2), Nationstar‘
would simply assert that those are not disputed issues of fact. An issue of fact is “[a]
point supported by one partys evidence and controverted by another's.” Black's Law
Dictionary (9th ed. 2009). The Master-In-Equity’s comments made at the Hearing
obviously were not in evidenee during the Hearing, and the timing of the Lis Pendens,
Complaint, and Mortgage assignment are not disputed. Therefore, these are not disputed
issues of fact, and Meisner’s érgument fails. Sincé there were no legitimate issues of
material fact disputed, the Master-In-Equity did not err by disregarding Meisner’s
baseless factual contentions and determining that the action could be resolved strictly as a
matter of law.
II. Nationstar_has standing because it is, and .at' all relevant times has been, a

real party in interest, and Meisner cannot challenge assignment of the Note
and Mortgage.

Meisner’s second argument is that Nationstar lacked standing to - initiate a

foreclosure proceeding. Meisner’s contention is without merit; as courts in South



Carolina have squarely ruled that successors in interest lilx<e Nationétar have standing to
-foreclose. |
| “General_ly, a party must be a real party in interest to the litigation to have
étanding.” Hill v. S.C. Dep't of Health & Envtl. Control, 389 S.C. 1, 22 (2010) (internal
quotation marks omitted). A loan servicer is a feal party in interest to a foreclosure
action aﬁd has the ability to initiate a foreclosure aétion./ Bank of Am., N.A. v. Draper,
405 S.C. 214, 222-2423‘ (Ct. App." 2013) (citing Bankers Trust (Delaware) v. 236 Beltway
Inv., 865 F. Supp. 1186, 1191 (E.D.Va.1994) (concluding that both lender and servicer
have standihg to foreclose even if servicer is not the holder of the r;zortgage) (emphasis
,édded)). Additionally, “é third person not in priyity of contract .with the contracting
parties. has no right to enforce a contract.” RJ. Griffin & Co. v. Beach Club 11
Homeowners Ass'n., 384 F.3d 157, 164 (4™ Cir.2004) (applying South Carolina law). A
mortgagor is only a party to the mortgage, and because the assignment is a separe'ite'
contract td which the mortgagor is not a party, a moftgag‘or cannot}question its.validity.
Reese v. U.S. Bank Nat.l_ Ass’n, CA 3;11-2990-CMC-SVH, 2012 WL 1952819 (D.S.C.
Apr. 30, 2012). |
Meisner ﬁrst challenges Nationstar’s standing to foreclose by arguing that the
assignmént of the Mortgage to Nationstar via MERS was legally invalid for want of a
power of attorney. (Pet’r;s Brief at 10-12) -Forémost, Meisner was not a party to the
assignment and therefore cannot question its validity. See R.J. Griffin & Co.,_ 384 F.3d at -
164. More speciﬁcally though, South Caroiiﬁa courts have addressed Meisner’s

arguments regarding MERS, and they have confirmed that MERS’ role in assigning -

mortgages in no way undermines the ability of the assignee to foreclose. ‘See Reese v.

10



U.S. Bank Nat. Ass'n, CA'43:11-2990-CMC-SVH, 2012 WL 1952819 (D.S.C. April 30,

2012) (“Plaintiff's challenge to the A_ssignment is futile, as the Fourth Circuit in Horvath
v. Bank of New York, 641 F. 3d 617 (4th Cir.2011), recently rejected a plaintiff's claim
that only the orlgmal lender had the power to foreclose on a property, not the assignee of
MERS.”). Additionally, Meisner’s alleged corrfusion regarding the identity of the current
holder of the Note and Mortgage should have been assuaged when Nationstar providedv
' Meisner the original Note and Mortgage for' inspection.. (Hearing Tr. 12:17-13:1; R. pp.
106 107); see also Lever v. Lighting Galleries, Inc., 374.S.C. 30 (2007) (A mortgagee
who has a promlssory note and a mortgage to secure a debt has the optron to elther bring
an action on the note or to pursue a foreclosure action.”).

“Meisner also chall,enges Natiorrstar’s standing by arguing that, because Aurora
initiated the foreclosure action prior to being assigned the Mortgage and Note, it was not
a real party in interest. (Pet’r’s Brief at 12-14) Aurora was a real party in interest though,
because, as Draper recently recognized, both the lender and servicer have stanriing to
 foreclose even if the servicer is not the holder of the. mortgage. 405 SC 214, 222-223
(Ct. Ap}p.v2013). Therefore, even though Aurora ﬁled the foreolosure action on February
3, 2011, and the Note and Mortgage were subsequently a551gned to Aurora on F ebruary
10, 2011, Aurora had standing to brmg the action. erewrse the ensuing assignment
from Aurora to Nationstar on June 26, 2012 did not preclude Nationstar from asserting its
standing to foreclose as the successor in interest, as evidenced by the Order approving the
substitution of Nationstar in place of Aurora pursuarrt to SCRCP 17(a), 35(c), arrd 25(e).

(Order Granting Mot. to Substitute P1.; R. p. 5 1') .

11



S'i\nce Nationstar Has st.anding, and Meisner cannot challenge the aSsignmeht of
the Mortgage, her afgument fails. Therefore, the Master-In-Equity’s Summary Judgment
Order in favor of Nationstar should be afﬁrmed with respect to this issue as well.
1L | The Master-In-Equi&?s commen’ts about_potential tax implications of

foreclosure did not reveal a bias that could deprive Meisner of a fair hearing,
nor did they improperly influence the outcome of the Summary Judgment

Hearmg

Meisner’s third argumerit oh appeal is that the Master-In-Equity erred “by giving
legal and tax advice” durihlg the Summ;ary Judgment Hearing.. Meisner’s argument féils
fo»r.at least two reasons.‘ First, Meisner failéd to raise this issue in her Motion for
Reconsideration or otherwise explain why this i.s a proper subject on appeal. Second,
Meisner cannot show that the comments about which she _complains‘ evidence an

impartiality that deprived her of a fair hearing or trial.

A. Melsner failed to raise this issue .in her Motion for Recon51derat10n or
otherwise explain why this is a proper subject on appeal.

When a trial court does not address an issue in its summary judgment order, and
_the appellant fails to raise that issue in a motion to alter or amend the judgment, the issue
is not preserved. BMW of North Arﬁerica, LLCv V. Co’mpleté Auto Recon Services, Inc.,
399 S.C. 444, 454-455 (Ct. ‘App. 2012). As was the case for Meisner’s other unpreserved
arguments, there was no ruling in the Summary Judgment Order on her argument related
to judicial comments, and Meisner did not raise this issue in her Rule 59(e) motion.
Thus, the ‘issue was nét ‘preserved for review. See id. Absent a mo_tioﬁ for
reconsideration, Nationstar cannot conceive how theée comments,' aleniﬁg_ Meisner to
changes in a tax law impacting her case, could be the basis for an appeal ér reversible‘

errof. ‘Since Meisner did not preserve this argument with her Rule 59(e) motion, and she

12



provides no other basis for raising this issue on appeal, it is not properly before this
Court.

- B. Meisner fails to show that the Master-In-Equity’s comments influenced
his ruling.

If this argument had been preserved, Nationstar is uncertain what the legal
grounds for her argument wou]d be, as she cites to no< authority in support of this
argumént. If Meisngr mean.s_ to argue thét the comments themselves improperly
inflienced the outcome of the Hearing, Counsel for Nat.ionstar has not encountered any A
authority to suggest a judge’s commen'ts. at a summary judgment hearing, in and of
themselves, can be grounds for reversible error. This is likely because a judgé’s ruling at
summary judgrﬁent is made as a matter of law, and any errors would be errors-of law.
‘There is a concern underlying judicial intervention in jury trials, but that is dqe to the
poténtial for interference with fact-finding. 35 A.L.R. 5th 1 (Qriginally published in
1996). There is no risk of the judge improperly interfering with an outcome at summary
judgment, as the outcome is dgtermined solely by the judge as a mattér of law. Since this
was' a summary judgment hearing, determined as a matter of law by‘ the Master-Ir;-
Equity, the Master-In-Equity’s own comments did not improperly influenced the
outcome. L

Alternatively, Meisner might be attempting to argue"that- the comments are
evidence of an underlying prejudice held by Judge Scarboroug.h that deprived her of a fair
hearing. A judge’s conduct during a summar)\/ judgment hearing hqight be the baéis for
réversible error if they are evidence of an impartiality that deprived a party of a fair
judicial proceeding. S.C.IApp. Ct. R 561, Canon 3(C)(1) (“A judge shall disqualify

himself or herself in a proceeding in which the judge’s impartiality might reasonably be

13



cjuestio_ned.”). “In applyirig Canon 3(C)(1), the South Carolina S’uplreme Court-has stated
that the movant or petitiqner‘ must show some evidence of the bias or prejudicé of the
-judge.” Lyvers v Lyvers, 280 S.C. 36-1, 367 (Ct. App. 1984). Appellate courts accord
great weight to a trial juclge’s pledge of impartiality and will lquestion i.t only in limited
circumstances. Ellis v. Prbct_er & Gamble Distr.ib. C.'o.,p315 S.C. 283, 285 (1993) (notirig
that a trial judge’s impartiality might be questioned when his factual findings are not
supported by tlie record). ~

Hpre, the Master-ln-Equity’s i:omments were not improper, muéh less evidence of
prejudice. _lf anything, tlne Master-In-Equity. was attempting‘ to help Meisner wheii' he
said to her attorney, “I think this may be something you may waiit to speak to your client
about. . 4. . through December of .20l3 presently the law is . . . . you get a forgiveness of
~ debt on your principle [sic] resiclence ....S0Yyou might want to discuss-with your client
the prospect of lwhether this would l_be al taxable 'trar_lsaction if she gets foréclosed next
year as opposed to this yearl” {Hearing Tr. 22:5-22; R. p. 116) He went on to say, “[a]s a
géneral rule 1 don’t grant summary judgment on the equitable matter of foreclosure of a
mortgage,” which if anything, revealed a prejudice against Nationstar’s position.
(Hearing Tr. 23:1-2; R. p 23) Either way, the Master-In-Equity’s comments did not
reveal a bias that would impact the rgsult. He ixlerely lmade' a comment about tax laws
that might impaét Meisper’s position and went on to suggest that his practice was to rulé
against .Nationstar’s position. The record reflects that Judge Scarborough was familiar .
with the arguments, Case. law, and.undisputed facts and was engaged at the hearing.
| South Carolina courts have refused to cast doubt on a judge’s impartiality in

circumstances far more troubling than those at issue here. See, e.g., Lyvers v. Lyvers, 280

14



S.C. 361, 367 -(Ct. App. 1984) (holding tHe fact that fan&ily court judge 'had represented
counsel for husband in domestic action four years previously was not sufﬁcient evidence
to demonstrate a bias); .Mortgage Elec. Sys., Inc. v. White, 384 S.C. 606, 616 (Ct. App.
2009) (affirming that a spécial referee’s refusal to recuse hifnsclf in a mprtgége
foreclosure proceeding on the basis that referee had represented mortgagor’s mother on a
prior occasion was justified).

Absent any evidence of prejudicé that would have deprived Meisner of an
impartial hearing, Meisner canpot argég: that Judge Scarbor;)ugh dépri;/ed her of a’fair
hearing. Nor can Meisner argue that Judge Scarborough’s comments themselves
somehow irpproperly influenced the outcome of the Sumﬁlary Judgment Hearing.
Accordingly,‘ Meisner cannot show any judicial error, and the Summary Judgment Order
shéuld be affirmed.

IVv. Meisner’s argument attempting to establish that the Property was her
principal residence was not preserved.

'Me_isnef’s final argument is that the Master-In-Equity erred by ruling the house
was not her primary home. (Pet’r’s Brief at 16) Meisner’s arguhient, deever, was not
preserved, as the ‘issue was not ruled upon by the Master-In-Equity and Meisner did not
raisé this issue in her motion to alter or arhend pursuant to Rule 59(e).

In Soufh Carolina, where a party raises an issue, but the issue ié never ruled upon
by the trial céurt, the issﬁe is not preserved unless raised in a motion to alter or amend
filed under SICRC.P 59(e). South Carolina Farm Bureau Mut. Ins. Co. v. S.E.C.UR.E.
Underwriters Risk Retention Group, 347 S.C. 333 (Ct.'App. 2001). Even-if the parties
‘cliiécuss the issue at a lsun‘lmary judgment hearing, if the court doqs not rule on that issue

Y

in its summary judgment order, the issue is not preserved absent a motion to alter or

15



amend. Bean, 392 S.C. af 559. When an issue is not preserved, it cannot be addfessed on
appeal. Noisette v. Ismail, 304 S.C. 56, 58 (1991).

| Meéisner argues thgt the Master-In-Equity, Judge Scarborough, erred by ruling that |
the Property was not her “p.rirna.r}./ residence.” (Pef’r_’s Brief at 16) Thié issue vi;as
relevar_ﬁ only within the context of determining whether Meisner qualified for foreclosure
intervention review unde'f Administrative Order 2011-05-02-01. Meisner would not
qua]ify for.fjoreclosure intervention revieW unless the Property was her pl‘rimary residence.
Meisner seems to believé that Judge Scarborough incorrectly determingd that the
- Property was not her primary residence, whic;,h_ deprived her of the opportunity to
participate in -féreclosure interventioﬁ review.? (Def.’s Mem: in Opp’n to Summ. J. at 1;
R. p.‘ 192) Thoug}; the Master-In-Eciuity discussed whether or not the Property was
Meisner’s primary reéidence at the Hearing, he did not make a rulin'g on that issue in the
Summafy Judgment Order. (Compare Hearing Tr. 3:1-8:2, with Suinm. J. Order;.
'Compare R. pp. 97-101, with R. pp. 5-11) Instead, he determined that “/5 ]asec_z" upon the
Cert'iﬁcatioh of Compliance with Administrative Order 2011-05-02-01 ’. . . the
requirements of Administrative Order 2009-05-22-01 and Administrative Order 2011-05-
" 02-01 have been satisfied.” (Summ. J. Ordér, Finding of Fact No. 11; R. p. 3) (emphasis

l _ acided) Thus, the Mastér-ln-Equity ruled that Nationstar complied wi'th foreclosure

intervention review requirements based on the Certification of Compliance, which

declared Meisner had been provided -a fair opportunity to participate in foreclosure

3 Regardless of the fact that Meisner likely did not actually qualify for review as the Property likely was not
a primary residence, Meisner was still provided the opportunity to participate in foreclosure intervention
review. (See Certification of Compliance; R. p. 225) Furthermore, Nationstar later provided Meisner the
opportunity to participate in loss mitigation in August of 2012 but received no response. (P1.’s Memo. In
Supp. of Summ. J. at 3; R. p. 142) Thus, even if she had preserved this issue, Meisner could not have been
harmed by any ‘primary residence determination,” as she was provided opportunities to participate in
foreclosure intervention review. ‘
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intervention review but failed to submit required documents. (/d.) Importantly, the
Master-In-Equity did not rule that Nationstar‘compliecli with foreclosure intervention
:review‘reQuiremeﬁts‘ due to the féct that the Property was not a primary residence,
" meaning Meisner would not have qualiﬁed. (Id.) Neither the Summéry Judgment Order,
nor the Certification of Compliance, makes any determination with respect to the primary'
résidence status of the Property. - Therefore, that issue wasn\dt ruled upon, and since
Meisner did not raise it in her Rule 59(e) motion, it was not preserved for review on
" appeal. Since this issue was not preserved, Meisner may not raise it on appeal.

. CONCLUSION

For the foregoing reasons, the judgment of the Master-In-Equity‘ should be
affirmed in its entirety.

Respectfully submitted,

MCGUIREW% ZDS L,:P %?2

Robert A. Muck¥nfuss (SC Bar # 13903)
MCGUIREWOODS LLP

201 North Tryon Street, Suite 3000
Charlotte, North Carolina 28202 .
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Facsimile: (704) 444-8707
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