THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas Case No. 2011-CP-10-812
The Honorable Mikell R. Scarborough, Master-in-Equity

. 60
Appellate Case No. 201 3;{2_694 '

NATIONSTAR _ Respondents,
MORTGAGE, LLC ' '

Rhonda Lewis Meisner | Appellant.

Final Brief of Appellant

Rhonda Meisner
Appellant

April 17,2015 PO Box 689
Blythewood, SC 29016
pegasus333@jicloud.com
(803)212-5407



| lTABLE OF CONTENTS o
.TabIe ofAuthorIties' - N P i |
'-:‘Statement of 1ssues on Appeal. : - “ . 1
I' '-"I-Background e - o ‘, - o
Introductron _ | '. i .~ Mo _' - | _\: . 4
Argument o . 6 v R

. I D1d the Master in Equlty err grantmg summary Judgment to the -.
" Defendants’7 L e R c 7

‘ II The Master in Equrty erred by rulmg the Plamtrff had standlng to
' 1n1t1ate a foreclosure proceedmg DR e , 8

B III The Master in Equlty erred by g1v1ng legal and tax adv1ce durlng _
'the motlon for summary Judgment hearrng S ‘-,;15 o

o IV The Master in Equlty erred by ruhng the house was not Ms Mersner S
prlmary home e PR S : 16

‘,C;Oncl_uslqn: T AL N 17

| Certi_ﬁoateof Comp'hahc'e wiithI{-uIe 21'1(h)> o 0 final page




. o o _ TABLE OF AUTHORITIES e
South Carollna Cases - - 'Pages h

Anderson.y. Anderson 299 S.C. 110 382 s E. 2d 897 (1989) Cpdl

E Bank ofAm NA vDraper 405 s c 214 222 223

SCeap20iy) p457811

erla’en v. erlden 276 s. C. 219 262 s E 2d 43(1980) o & b2

: _ Landmark Natzonal Bankv Kressler LEXIS 834 Kansas (2009) p4 : W

B ..'ZOther State Cases

o Paschal V. Causey,309 s c 206 420 S. E. 2d 863 (Ct App 1992) p,‘12_

e ‘Bellistri v. Ocwen Loan Servzczng, LLC 284 S W . 3d 619 623

'l_(Mo App. 2009) -«f;*’p;'ll. .

LaSalle Bank Nat Ass ' v Lamy 2006 WL 2251721

- (NY Sup. 2006) p11 L

w

' Mortgage Electronzc Reglstratzon System Inc v Nebraska i S

.Dept ofBankzng ansznance 704 N.W.2d 784(Neb 2005) i p.}S" A

o ."'Patterson V. GZMAC Mortgage LLC (Ala CIV App

' Filed January 202012 Opinion No.210490 o p3

Rngyv Wells Fargo Bank(Fla App Dlstrlct Tl ey
- Flled Apr112 2012) I Ces T pd3 e

' Venture Holdzngs &Acquzsmon Grp LLC v, A [ M R
'.'Fundzng Grp, LLC 75 So. 3d 773 776 (Fla 4th DCA 201 1) P 13 o

.'zSuDreme CourtCases BTN I .‘."_Pages '

.Anderson V. Lzberty Lobby, Inc 477 U S 242 (1986) . p7
.'Carpenrer v, Longen 33 u. s (16 Wall) 271, 275 (1872) | p89 '

| US.Code
Uniform Commercial Code Artlcle 1 - .
Umform Commerc1a1 Code Artlcle 3 o p-5

Other Authorltles ' ) _ L

- S.C.Rules Civ. P.Rule 59-¢ © == o . pl2,
Black's law Dictionary 1076 (8th ed 2004) ' ' - p9
CJ.S.,"Courts" § 16 . : p.13
Restatement (Thlrd)of Property (Mortgages)§ 5. 4(1997) T p.9,10

§ °

A



Statement of Issues on Appeal o

_ 1.  Did the Master in Equ1ty err in grantmg summary Judgment to the
- Pla1nt1ff7 ' : -

B II. D1d the Master'in Equrty err by ruhng the Plarntlff had standrng to 1n1t1ate,
a foreclosure proceedrng‘? - : : ~

' III D1d the Master in Equrty err by g1v1ng legal and tax adv1ce to the

e Defendant durrng the motron for summary Judgment

IV : D1d the Master in Equ1ty err by ruhng the house was not Ms Melsner s

: :T_,-»v“prlmary home? S

BACKGROUND

Thls is an appeal of a foreclosure proceedmg where the loan was 1n1t1ated

if;“-by and between Lehman Brothers Holdrngs Inc (herelnafter "Lehman Bros ') | -
o and Rhonda Melsner (herernafter n Mersner") 1n October 2007 A note was grven
e to Lehman Bros and a Mortgage was g1yen to Mortgage Electronlc Reglstratlon |
_;:'_.‘-.Serv1ces Inc. (heremafter "MERS") servrng as: the nommee for Lehman Bors by~-

' Ms Me1sner The closrng was p.erformed by an attomely for l’ope and Bowens

LLP Tony Catone The loan was 1n1t1ally servrced by the lender Lehman Bros

but then the servrcmg transferred to an owned sub51d1ary of Lehman Bros Aurora -

. Loan Serv1ces LLC

Prior to the closing_of the loatn,Léhrhan .Bros. faxed'inStructions to the
closing attomcfy Statlng that if any ‘o‘f theparties to the loan was not present in
pe‘rson .then a power of attorney must be ﬁled'withlthe éounty of Charleston
Record of Deeds oft‘rces__ prior to the day of the closing. The notic'e of 'the'p_ower of

attorney must be on file with the register of deeds office prior to the date of the



loan closmg The attorney was further 1nstructed not to proceed if the requlslte
power of attorney was not on ﬁle w1th re.glster of deeds ofﬁce prlor to the day of 5
.the loan closmg The. partles to. the loan 1ncluded Ms Melsner as the borrower and L
"Lehman Bros as the lender All of the documents for the cTosrng 1nclud1ng the ‘ | : v'
- ) 'lmortgage and the note were drawn up by Lehman Bros and- submrtted to the
P '.closmg attorney for admlnlstrauon The documents mcluded a note for $680 OOO L 2

e ' grven to Lehman Bros by Ms Melsner and a: mortgage that was drafted by

' ‘ Lehman Bros grven to Mortgage Electronlc Regrstratron Serv1ces Inc

o (heremafter "MERS") as a nommee for Lehman Bros by Ms Melsner The

4;_mortgage documents spec1ﬁca11y state that MERS Inc is a separate legal ent1ty

" "from Lehman Bros and functlons solely as the nomlnee for Lehman Bros The

mstructlons for the closmg the loan d1d not 1nd1cate the necessrty of ﬁhng a power R
of attomey w1th the state of South Carohna to ensure that MERS 1n the role as ‘, - L
) '-'nomlnee for Lehman Bros could legally transfer the mortgage or a551gn the _. o

._ "v.mortgage to others -

- Lehman Bros rehed on. the document 1tself for the authorlty of MERB to o
act 1ndependently of 1ts pr1nc1pa1 Lehman Bros Imtrally, the loan was serv1ced
e .v by Lehman Bros but shortly after the 1n1t1at1on of the loan Aurora Loan
' j. Serv1ces LLC a sub51d1ary of Aurora Bank FSB whrch in turn is a wholly owned : |
'.subsrdlary of Lehman Bros took over the serv1cmg In late 2007 the note was
sold to Wells Fargo Bank N. A as Trustee for the Structured Adjustable Rate
Mortgage Loan Trust Mortgage Pass through certlﬁcates series 2007-1 1 however

no mortgage assignment into the trust was filed with Charleston County register



‘,of deeds On September 15 2008 Lehman Bros (whrch 1ncluded Aurora Loan |
'. Serv1ces LLC) ﬁled for federal bankruptcy protectron In August of 2010 Ms

“-i..Mersner stopped makmg payments on the note The 1nterest rate assocrated w1th

: the. note ‘was an adjustable rate of 7 1/2% and was .consrdered a Jumbo loan | Thls

I -home was Ms Mersner s pr1mary home Ms Me1sner also resrdes in Blythewood L

o ”::‘"»;_South Carohna but does not own that res1dence :1t"1s.owned by her husband On ‘
s v.i':"February 3 2011 Aurora Loan Serv1ces LLC ﬁled a hs pen dens and 1n1t1ated

I 3\ .‘:",f ’-_ﬁforeclosure proceedrngs:warvmg therr rrghts to a deﬁc1ency Judgment Plamtlff

_I jstates that on February 10 2011 the note and' 'mortgage were assrgned to Aurora .

“"'_'l_rces LLC Lehman Bros and Aurora Loan Serv1ces LLC were both T

- _.<_'-:'i-under Federal Bankruptcy protectron

'M_s‘.f'M_e'isner afgswcrqq the"f'ore.closu'rle:l;lawsuit via her attorriey William =+~

E Sloan of sumemne "sc".énd rﬁade"sév:eféi de‘fenSes énd‘ébuﬁtérélaiméi iﬁduﬁiiig o

i (1) that the assrgnment from MlERS as nommee for the orrgrnal credrtor was”
' mvahd wrthout a recorded power of attorncy (2) the or1g1nal credrtor rs a o
__necessary party to the actron (3) MERS lack the author1ty to assrgn the subject
‘. -mortgage The Crrcurt Court demed Ms Mersner motron to drsmlss wrthout 3
' ‘:prejudrce and Ms Mersner 1n the counter clarm argued Aurora Loan Servrcmg,
“ LLC drd not have standrng to foreclose ln 2012 Aurora Loan Servrclng‘ was
" "forced to cevase busrness by‘the_ F ederal‘B_ankruptcy Court. On June 26, 20l2the
subject note and mortgage was assigned to NatlonStar, LLC. By Orderon - |
Qctober 23, 2012 Nationstar Mortgage, LLC was substituted as Plaintiff pursuan_t

to Rules 17(a) 35(c) and 25-(e) SCRCP. The Court granted the motion without a



._hear1ng Subsequently, the new Pla1nt1ff Natlonstar LLC ﬁled a motlon for -
summary Judgment and the Defendants ﬁled a motron to compel dlscovery
responses as well asa mot1on forl stay, _the Court demed both Motlons by the

~ ':';Defendant and granted Summary Judgment to Natlonstar LLC The foreclosure ..
- sale was ‘scheduled for November 19 -2013. Ms; Melsner ﬁled a motlon to alter _.

A '.f'and amend argulng among other thrngs Natronstar LLC d1d not have standmg to

o “‘foreclose as the1r rlghts were 1nher1ted from Aurora Loan Serv1ces LLC who also"',

i _ .f' . "dld not have standlng to foreclose The Master in Equrty ruled Nat1onstar

. Mortgage

J |

| ‘_LC d1d have standmg and demed the Motlon to alter and amend Thls

:;‘appeal-fq.»- ows.

l\/Iortgage fore.closure proceedrngs lrke any | other legal proceedmg in- :
B South Carohna requ1res the pla1nt1ff to have standmg to 1n1t1ate the lawsult as a' :
"I.vpre requ1s1te for the Court to have the requlred subject.matter Jur1sdlct1onv ln |

- , -South Carohna -the law requlres legal ent1t1es actmg on behalf of other legal B
- entltres to have a plower of attomey delrneatmg the.roles and respons1b1l1t1es as |
-well as the scope‘and breadth of the representat1on or approved act1ons on behalf :
of the1r pr1nc1pal (R p 196 199 216-219) The South Carolma Court of Appeals

- :ruled.that a serv1cer can have standmg to sue. Bank ‘of Amerzca, NA. v. Draper.,
| Opinion No. 5140 (Ct_. Ap_p..) Howe,ver,‘ the issue of defective assignrnents of the
mortgage were not reviewed as there were no allegations that the mortgage

assrgnment was not filed pr1or to the initiation of the lawsuit. (R.p.105-106) In

Drape there were also no allegatlons that mult1ple entities were owners of the



'note and of the mortgage (R p 103 104 114 115,) In rape the Court of Appeals_

N d1d not review the functlon and role of MERS and whether that functron complles .

o | w1th State laws cons1dermg MERS admlss1on to the Nebraska Supreme Court that L

MERS never holds the notes of the mortgages rt records creatmg a dual path for L

the note and the mortgage (Rp 216 219) Mortgage Electromc Reg Sys ]nc vooo '-

Nebraska Departme to Bankmg 270 Neb 529 530 704 N W 2d 784 (2005)

B There was also not a revrew of the ent1t1es (Lehman Bros an the1r wholly owned E

B ' sub51d1ary Aurora Loan Serv1ces LLC subject to Federal Bankruptcy protectlons B

laws (R p 69)

' The mortgage and for the note can be transferred m a varrety of ways

o ) 1nclud1ng by ass1gnment as long as the entlty holdmg the note\and mortgage has L

" the legal rlght to transfer the as51gnment of the note and mortgage (R p 67 74) - |

Once an ent1ty ﬁles for Federal Bankruptcy protectlon the Bankruptcy court has . n

_ Jurlsdlctlon over the assets of the entlty mcludmg recelvable negotrable and non- ""
= , negotlable notes as classrﬁed under the Umform Commercral Code (herernafter .

o "UCC")(R p 69)

Whrle only.rlghtful holders of the mortgage .and notecan pursue o =
) foreclosure a holder of a note in due course whether in. r1ghtful possessron or not
‘ can pursue an actron for a su1t on a note wh1ch. 1S legal and not equltable

(R p-197-198). Plalntlffs can pursue elther a suit on the note or initiate a
mortgage foreclosure procedure South Carolma law prohrblts pursumg both
remedles 51multaneously, (R.p. 219 129 136) Addrtlonally, whlle the Court of

Appeals in Draper ruled the serv1cer of the_loan can file for foreclosure that



P .Plamtrffs assertron 1n therr motlon for summary Judgment '(R:35 A41)

seryic_er must represent an_ent-ity_ that owns both_ the note and the mortgage .a'nd'. not
just the":note.- Q'therwi_se,.the »’Serv}ic:er{._of ia'ny'lo_an that 'doe's notrncludeadeed of o
. trust wouldvbe:able to file for foreclosure and thatwould undermrnethe real o
property foreclosure proces‘s m South Carolma and. lt would be contrary to .ce-nt.ury =
E .‘old law Here Aurora Loan Serv1ces LLC 1n1t1ally clalmed to own the note_and "-

I ':._'the mortgage v1a recordmg the mortgage assrgnment m the-county records and A

At the' summary Judgment hearmg, 1t was brought to the‘court's attentlon o S

that m the request to admrt the Pla1nt1ff stated the note was owned by’WellS

. Fargo Bank N A as Trustee for the Structured Adjustable Rate Mortgage Loan

E »‘ Trust Mortgage Pass through certrﬁcates serles 2007 11 however there has been

= no assrgnment of the mortgage 1nto thrs entrty in the County records (R p: 83)

: 5-'Dur1ng the summaryJudgment hearrng the Court suggested Aurora loan servrces Sl

o LLC could begm a foreclosure proceedmg as the servrcer but Aurora d1d not o
'i ; begm the foreclosure procedure as the serv1cers con51der1ng the a551gnments of

: the mortgage several days after the su1t began and the representatron of the

Plamtrff (R p 35 41) Addltronally, whlle the Plamttff argues possessmn of the oL A

_ note and mortgage allows foreclosure as opposed to a su1t on the note the note
: and mortgage must be glven to the same entlty, thrs is not the case here (R p 15- )
34) In fact the Pla1nt1ff itself suggests conﬂrctrng ev1dence of the ownershlp of

the note and mortgage (R.p.15-34;113-115).

Argument



_ I Did the Master in Equrty err by grantmg summary Judgment to the ‘_ B
Plamtlff" ' : C

The Appellant respectfully requests the Court of Appeals to. revrew the

: _followrng facts in the record that would preclude the grant of summary Judgment.

- The followmg facts create 1ssues of matenal fact as outlmed m Anderson v.
;" : L1berty Lobby, Inc 477 U S 242 ( 1986) and therefore make the grant of

S summary Judgment and the subsequent sale of the subJect property in’ error The A

"5.-‘: , "‘Respondent has created the most srgmﬁcant issue. of matenal fact by suggestmg

.' there are: multlple lowners of the note and the mortgage V1a thelr conﬂ1ct1ng
’: representatrons in therr court ﬁhngs and thelr submlss1ons via requests for .': . i
B admlssmn and Courtrepresentat1ons The plarntlffs srmultaneously‘ states.the -
”Plamtlff is the .owner of the note and mortgage (ylla recordmg ‘of mortgage
o assrgnrnents and summary Judgment arguments) yvhrle respondrng to requests for '
» admlsslons that the note and the mortgage are owned by a trust w1th Wells A

" F argo Bank N A as the trustee and adm1tt1ng as such in the Motlon for summary
o Judgme_nt. '

1) The Pl_aint_iff simultaneously suggests"that the note and _rnortgag’e-are 2
“owned during the. motion for s_ur_nmary judgment by a) the l’lainti_ff in their motion
~ for surnr_nary judgment and b). Wells F argo Bank, N.A. as'Trus'tee in their answers
to request for admission'. |

. 2). The fact that the Plaintiff filed the initial lis Pen dens and Summons

and Complaint as the owner of the note and the mortgage considering the

subsequent public ﬁlings of the mortgage assignments. As the owner of the note



and mortgage the assrgnments create a mater1al issue of fact of whether the Court
had subJect matter Jur1sd1ctron based on the fact the assrgnments were ﬁled after ‘

-"the ‘-ﬁh'ng of the) Lr’s l?en densand summ_ons and.compl_amt. g

3) The fact that the Master 1n Equ1ty gave legal and tax advrce durmg a

substantlve hearmg suggestmg that the Court was gomg to grant summary

- Judgment 1n e1ther 201 3 or 2014 and there were advantages to acqu1escrng to |

N :v-._“'_:f Plarnt1ff motron sooner rather than later

4) The status of MERS related to the agency laws of South Carohna and '

o therefore the requrrement of a ”ﬁled power of attorney on hand prror to closmg

Cha -: of the loan for a nomrnee - to transfer rlghts wrthout the d1rect10n of the former

'. {prlncrpal.

5) The bankruptcy of Lehman Bros (Wthl’l 1ncludes the wholly owned :

! sub51d1ary of Aurora Loan Servrces LLC) and the effects the bankruptcy Court T

s Jurrsd1ct1on on transfers of assets and notes 1nto and out of the trust

o | II The Master in Equltyerred by rulmg the Plamtlff had standmg to
: -1;'5‘ mltlate a foreclosure proceedmg . R SRR
: | Mortgage loan secur1t12at1on has created many quest1ons regardrng who :

- actually owns the note and the mortgage s1multaneously and therefore whrch r
: - ent1ty can le‘gally 1n1t1ate foreclosure proceedmgs. South Carohna Court have long o

. :'held that the assrgnment of a note secured by a mortgage carrres wrth 1t.an |

ass1gnment of the mortgage In Carpenter V. Longan 83 U S.271,21 L. Ed 313 -
(l 872), the Supreme Court of the United States clearly stated the Pla1nt1ff ina

foreclosure proceedmg must be the owner of the note and the mortgage to effect a

8



o foreclosur’e' action; In this action there are transfers 'orassignrnents ofthe: -

. ;mortgage but not of the note In mortgage foreclosure proceedmgs the owner of

A note must be the one to enforce the note Clearly the objectwe of tl‘llS pr1nc1ple is

L to keep the obl1gatron and the mortgage 1n the same hand unless the partles

. ‘-fwnsh to separate them " Restatement (Thrrd) of Property (mortgages) § 5 4 , |

""":'(1997) The pr1n01ple 1s Justrﬁed 1n turn by reasomng that the " debt is: the

T "pr1nc1pal thrng and the mortgage is the acces jory Carpenter V. Longan

:»' Otherw1se [e]qulty puts the pr1nc1pal and the accessory upon a footlng of

fequahty, and glves the ass1gnee o:: he evrdence of the debt the same rrghts 1n L

S .j.f'regard to both ; Id 5 For thls reason'an ass1gnment of the debt carrles w1th 1t an v

",__274‘ 16 Wall 271

) Here the mortgage dwas g1ven to MERS as nom1nee for Lehman Brothers _ |

s : i‘Bank FSB’-"'(R p 2 0) MERS 1s the mortgagee of the mortgage Solely as the o

- "'i-nomlnee for the lender and lender S assrgns The language n the mortgage -
document does. not deﬁne .nommee so the plaln and ordrnary meanlng must bé -
"'fapplred lé.laek"s Law Dlet1onary deﬁnes nommee 1n the followlng way "[al

"Z':person de51gnated to act on behalf of another usually'm a very 11m1ted way and

: : [a] party that holds bare legal t1tle for the beneﬁt of others or who recewes and
d1str1butes funds for the beneﬁt of others Black’s Law cht1onary 1076 (8th ed
2004) Legal Tltle is deﬁned as [a] t1tle that ev1dences ownershlp but does not
necessarlly s1gn1fy full and complete ownersh1p ora beneﬁc1al 1nterest Id at |

1523. This in contrast to Equrtable t1tle wh1ch gives [a] title that has a beneficial

L assrgnment of the mortgage but an assrgnment of the mortgage 1s a nulhty i) Id at



interest in the property that giye's_ the holder the right to acquire formal legal title.

Id.

The language in the mortgage document grves MERS only "legal t1tle" but ‘

; then the document purports to grve the ab111ty of MERS to act as an agent for the

o note holder wh1ch under the laws of South Carolma requlre a power of attorney

L : , ) (R p 125 215 219) Thls expans1on of the ab111ty to act as an agent 1nstead of a-

' '..-: nommee requrres a power of attomey effected by the owner of the note when

- 1ssued to someone other than the _note holder prlor to the 1ssuance of the SR

L mortgage Th1s author1ty to act" must be 1nst1tuted pr1or to closmg the loan the

Colr mortgage secures otherw1se a mortgage is g1ven to a non note holder (MERS)

T w1thout a mechamsm to marry the note to the mortgage and ownersh1p of both the el

. 'note and mortgage 1s requlred for foreclosure Addrtlonally, the mortgage 1tself

o ___,'d1scusses the rlghts of the note holder in the property not the m the property not

- .'the rlghts of MERS m the property (R p 20-34) Generally, a mortgage 1s un-
enforceable 1f 1t 1s held by one who cannot enforce the securrty obhgat1on

':Restatement (Thrrd) of Property, Mortgages §5 4 (c) The language 1n the
mortgage document grves MERS only "legal trtle" but then the document ‘purports
to expand MERS role as the nommee and purports to give the abrl1ty of MERS to
act as an agent for the note holder for the purposes of foreclosure wh1ch under the ‘
laws of South Carolina requrres a "power of attorney" because l\/_lERS, by’
confession does not hold the note and only holds the mortgage in a nominee

capacity not in the capacity of a principal.

10



Here this nommee capamty 1s transferred v1a assrgnment to Aurora Loan
Serv1ces LLCon February 20 201 1 (R p.35. ) As was explamed in Draper by the
' Court of Appeals the transferee can only garner the r1ghts he was. ass1gned by the |
: ass1gnor "MERS by the terms of 1ts deed of trust and 1ts own stated ‘purposes was'. _‘
the lender S agent " LaSalle Bank Nat Ass n v Lamy, 2006 WL 2251721 at *2
B (N Y Sup 2006) (unpubllshed op1n10n) " A nommee of the owner of the note ‘

'_?and mortgage may not effectrvely ass1gn the note and mortgage to another for = S

o '_wa_nt ofvlo_w:nershlp 1nteres_t in sald noteﬂ and mortgage -'by :_the:_nomrne_e‘_j.‘_i SRR

In thrs case l1ke many others the mortgage aSS1gnment ass1gns only the

., A nomlnee capacrty to Aurora Loan Serv1ces _LLC and then subsequently to o R

'-"'-‘Nauonstar LLC The mortgage loan become.sv rneffectual when the note holder
o 5I’d1d not hold the deed of trust l1ke in th1s case. Belllstrr V. }IOCw.en loarq Serwczng; :
: LLC 284 S W 3d 619 623 (Mo App 2009) Add1t10nally, wh1le the mortgage : k
_ .__"ass1gnment to Aurora Loan Servrces LLC only assrgned those rrghts MERS had

"_.to g1ve 1t 1t ‘was several days after the ﬁlmg of the Lis Pen dens the Plamtrffs .

_v'f".v51multaneously argue that Aurora Loan Servrces LLC is theowner of the note “
and mortgage (V1a the reg1ster of deeds and assert1on of counsel) and that the note . |
b‘:and mortgage are owned by a securrtrzed trust (R p. 35 41,p 103 lmele 25

» 104- 106)

In South Carolina like ‘vevery' other state, the Co.urt_must haye subject |

* matter jurisdiction in order to act. Subject matter jurisd’i.ction of a court depends

" on the authority granted to the Coun by the Constitutlon and laws of the state.
Subject Vmatter Jurisdiction eannot be waived or cont'erred by consent. (emphasis

11



R '_erlden 276 s. C. 21_9 262 s E 2d pis (1980) the Supreme Court held that a |

added by appellant) Anderson V. Anderson 299 S C 110, 382 S E 2d 897 o
» '(1989) Paschal v. Causey, 309 S C 206 420 S E. 2d 863 (Ct App 1992) lt is

und1sputed and even argued 1n the summary Judgment motlon by the Pla1nt1ff that T
"'.the LlS pen dens was ﬁled on February 3 2011 (R p 64) The pla1nt1ff also state m;

- .’ﬁthe statement of facts that the Defendant executed and del1vered a promlssory

a -note and a mortgage securmg sa1d note to Lehman Bros Bank FSB (R p 59 60) _» |

o The mortgage reﬂects that the mortgage was glven to MERS as a nomlnee for

': . Lehman Bros FSB (R p 20) The pla1nt1ff goes on to state that "On February 10

‘ .:'_2011 "these were assrgned to Aurora Loan Serv1ces LLC (R p 35) In F zela’en v o

o 1979 amendment to a d1vorce decree could not ﬁx a 1977 Order 1ncorporat1ng an” L

: E:agr_eement between'the__vpartre_sbecaus__e?rn_ 1977 the f_arnllyn court_vj_lacked:subj;ect; A

 mate usisditon."Thiscout s aware of the M 16, 1979 divoree decres.

. whichiricorporated the 1977 séparation agreement. However, that event which -

occurred s.unbs'eqluent to, the entry Of. the order 6n"appea1“f"‘c’5nndt ?o'pferate'-"to S
_;cure the Famlly Court's lack of subject matter jurlsdlctlon at the tlme the e

Order was 1ssued " (emphasrs added )

In the 1nstant ease the ass1gnment of the MERS mortgage after the ﬁlmg
of the hs pen dens and the summons and complamt cannot cure the Court ] lack of a
‘ subject matter Jiunsdrctron -at the 1nlt1atlon of the complamt because Aurora Loan |
Services, LLC d1d not possess the a551gned mortgage rlghts on February 3 2011
| when the action was ﬁled (R.p.35; p. 57 58) The subsequent ass1gnment of the

mortgage to Nationstar, L_LC in the same. action carries with the as51gnment the

12



lack of subject matter jurisdiction. (R.p.37-38). While the plaintiff WQuld-lilce to -
change the position that the fOreClOSure was initiated as-the "'servicer"the‘vfact\s
surroundmg the subsequent mortgage ass1gnment to Aurora Loan Servrces LLC .

; do not support thrs pos1tron

The appellate courts of Florrda and Alabama have found that subsequent .

' cures cannot relate back See Rngy v Wells Fargo Bank (Fla App 4 D1strlct

- .: ;_-:':._ﬁled Aprrl 4 2012)' " aparty must have standmg to ﬁle su1t at 1ts 1ncept1on and

N | may not remedy thrs defect by subsequently obtammg standmg Venture

: :_;"'-:Holdzngs &Acquzsztzons Grp LLC v IMFundzng Grp LLC 75 SO 3d 773,

‘same result in Ratterson V. GMAC Mortgage LLC (Ala C1v App Flled January

| :,‘,_'20 2012 Op1mon No 210490) South Carolma hke Alabama and Florrda have
, long noted the general pr1n01ple of law "Generally, Jurrsdlctron of the court over a._"
- '.vcause depends on the state of facts at the trme the actron 1n brought Thus a court _.
must ﬁrst ﬁnd that a party w1th standmg has brought the cause and that he brmgs )
' va Justlclable 1ssue before the Court If such is not the 51tuat10n there is nothrng
before the Court and the. 'court 1s totally ‘wrthout Jurlsdtcuon to decrde any 1ssue .1n

the cause.” C.J. S "Courts" § 16

" The Pla1nt1ff attempts to defeat this black letter law by mod1fymg the
capacrty of the plalntlff retroactrvely However this change in posrtlon is an
attempt to. confer by consent" standrng whrch is not allowed. (R. p. 104 lmes 3-
18) Notwithstanding the fact that MERS cannot act on its own accord to assign
it's interests outside the directlon of its principal in its nominee Capacit_y. R. p.20) .

13
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" There 1s N0 ev1dence in the record that an a551gnment of the mortgage was’ ever

'made to the owner of the note (R pp 35 41)

While the court noted Aurora Loan Serv1ces LLC based on the court of
' Appeals ruling that a serv1cer could bring an action as. a serv1cer th1s was clearly
- ‘not the 1ntended ase here as they recorded a mortgage a551gnment to both

N ’: entlties (R pp 35 41 ) The plaintiffs are:attempting to graft the arguments n - )

] lother cases to an alternative posrtion to cure the subject matter Jur1sd1ction 1ssue S . o

o and the standlngof plalntiff The plaintlff 31multaneously argues that Aurora Loan '

Servrces LLC was transferred the Mortgage and note and then subsequently

;_'-transferred both the mortgage and note to Nationstar (R p 143 145,P 35 41)

. ':Plamtiffs afe. attemptlng to retroactively state they ﬁled the action as the serv1cer-';-..f,_‘f;[ Lo o

- fof the loan however there 1s no ev1dence that 1n that capac1ty they were the agent _ o
o of the owner of the note and mortgage smce they have submitted two p0551ble o

L owners of the note and mortgage

The problem W1th this posmon 1s that 1n the request for adm1551on the
'. plalntlff acknowledges that the note and mortgage 1s still owned by Wells Fargo
" ‘Bank NLA ds trustee wrth no recorded transfers of the note and mortgage ”
'recorded Therefore m.a Court of South Carolina the Plamtiffs are argumg both
: that they own the note and mortgage and that the.trust owns the. note and ‘ B
mortgage creating a material issue of fact. They'have also registered the Plaintif_fs |
.mortgage in the register of deeds ofﬁce but not the mortgage in and out of the
Trust which the plaintiff claims still owns the note creating a material issue of fact
an precluding summary judgment.
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D III " The Master m Equlty erred by glvmg legal and tax advnce
_durmg the motlon for summary Judgment hearmg »

Durmg the mot1on for summary Judgment the Court made it clear that he

disagreed with the defendants pos1t10n on‘standmg and.suggested ~the case would S

A' goto foreclosure and there may be some advantages to abandonmg the defenses

| »and subm1t to the foreclosure in 2013 The Court stated o

AR "It was pomted out to me. by another attomey in another SRR
o ﬁrm who does a substantlal amount of foreclosure work that 4
_. .’_:through December of’ 2013 presently the law 18===well, T guess I ,
- made an adverse rullng that---I think ; youa. forgweness on your .
pr1nc1pal residence that 1 non- taxable Tve:made the ruhng it's not -
~her prmc1pal résidénce: It m1ght come back to haunt her The F eds
-f,;_""_may have a different pos1t1on than I do Im Just tellmg you it could
L "-;»be---1f she- gets foreclosed next year as opposed to'this'year..So "
' "i,f,g.jf_she may quahfy as; be1ng non -taxable transaction.: $9OO OOO of '
" unrealized income is ‘going'to’ be a substantlal from a tax
L "standpomt Put that m»the mix." (R p 116- 117 1 17)

The effect of the Judges mformat1on was at once confusmg and suggested he had B

‘-made 'a dec151on that w1th or w1thout add1t1onal 'ev1de'nce to conﬁrm the pla1nt1ff

- "_.flacked standmg to sue that Summary Judgment was gomg to be_granted Whether |

- m 2013 or 2014 The comments were made 1n an attempt to m1t1gate losses for the
‘. Appellant but created confus1on.1n addressmg the .1ss.ues on standmg and |
o des1gnat10n of pr1nc1pal resrdence asa result the I)efendant felt compelled to B
acqu1esce to the foreclosure in 20‘13. Losmg one s home isa very stressﬁll S
-'s1tuat10n aI_ld as such suggestmns by the Court c.rea‘t_e .an addltlonal layer of
con{ﬂ.ict for the Appellantcausing her to make knee jerk decisions*{based on
erroneous informationv and abandoning a rigorous_b objection to many findings of

fact.
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IV The Master in Equlty erred by ruhng the house was not Ms
- Melsner s prlmary home

The court ruled that the home was not Ms Melsner s pr1nc1pal res1dence
' however the ev1dence contradrcts hlS des1gnat10n The court ruled because Ms
Melsner was- ' bserv.ed" v1a drop serv1ce at her husband S ho'use 1n Blythewood €. g
| o ata homethat Ms Me1sner does not own was .d1sp0s1t1ve of the Supreme Court S .
| rul1ng all the whrle‘acknowledémg the Supreme Court d1d not outlme spec1ﬁc |
gu1de11nes of what quallﬁes as a prlmary re51dence for the purposes of the

admmlstratwe order Importantly, Me1sner testrﬁed vra afﬁdav1t that she owns the

' :home 1n Isle of Palms South Carollna that she served on a Jury 1n Charleston o |
R 'county and voted in" at least three electlons 1n the last 3 years based on her Isle of

Palms resrden'c‘y Charleston County s des1gnat1on of th'ei-6%'taxable rate is based B

S _on the fact the house is rented in the summer weeks more than 10 days and that S

o , réher husband clalms 4% re51dency tax rate Addltlonally, Ms Mersner test1ﬁed her o

S ]Ob requ1red her to travel throughout the state of South Carollna North Carollna -

and Georgla accountrng for the fact that she is frequently out of town for both

: ‘ _ reSIdences Importantly, (l) Ms. Mersner owned the house at Isle of Palms .SC P

..and does not own the house in Blythewood (2) voted 1n Isle of Palms (3) had her

: .cars reglstered in Isle of Palms SC (4) mamtarned and personally pard for ut111t1es -
b

'_at the Isle of Palms house (5) served on the Jury 1n Charleston county based on her-

'_resrdence but because she is married she 18 precluded from partrcrpatmg in the

Supreme Court's Admmlstratwe Order based on the Master in Equlty s ruling..

" For the above reasons, the Appellant Rhonda Meisner respectfully
| requests the Court of Appeals to find the plaintiffs did not have standing to sue
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Wthh resulted ina lack of subject matter Jurlsdlctlon and warrants drsmlssal of
;the case. Alternatlvely, the Appellant respectfully requests that the Court of
; 'Appeals ﬁnd materlal 1ssues of fact as to the owner of both the note and the , ;

mortgage requ1r1ng a reversal of the grant of summary Judgment

. Rhonda Melsner Pro Se
:_‘;"_Appellant ' .'f :
T TN S o AP © " Post Office Box 689
A1, 2015 % - . Blythewood, SC 29016 -
SR e e T ;;1'pegasus333@1cloud com’ o
2(803)212 o7

17



CERTIFICATE OF APPELLANT IN F INAL BRIEF

’ THE STATE OF SOUTH CAROLINA -
' In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY - APR 2 O
Court of Common Pleas Case No 2011 CP 10- 812 ZO

The Honorable M1kell R. Scarborough Master -in- E@@C@
urt of Appe
i Appellate Case No 2013 2694 o

”NATIONSTAR L L L jligsp'oﬁde'nté,"-
_MORTGAGE LLC N

_ 'RHONDA MEISNER~

© Appellant:
» ‘A.',-’;'v'('.jleERTIFI’CATE‘OF AI":PE:T;LANTIV-?- e

The under51gned certlﬁes that th1s F1nal Br1ef cornphes w1th R 21 l(b) S.C.A.C.R. TR

- Rhonda Me1sner P
o ST T ‘ oo S Appellant
- April 17,2015 . - .o . ' POBox 689 e
g ' o ' e - "Blythewood SC 29016
: pegasus333@1cloud com
(803)212 5407 R



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

~ APPEAL FROM CHARLESTON COUNTY ( AR _2 0 2015
Court of Common Pleas Case No. 2011-CP-10-812 :SC GGU
The Honorable Mikell R. Scarborough, Master-in-Equity *- ” Of Appﬁ @/@

Appellate Case No. 2013-2694

NATIONSTAR 7 Respondents,
MORTGAGE, LLC ' |

RHONDA MEISNER o Appellant.
PROOF OF SERVICE FINAL BRIEF AND REPLY BRIEF OF APPELLANT

I hereby certify that on April Z ? I served a copy of the FINAL BRIEF AND THE
REPLY BRIEF by the Appellant has been served on attorneys for the Respondent Nationstar
Mortgage, LLC and has been served upon the parties in this action by mailing a copy postage
pre-paid to: Robert A. Muckenfuss, T. Richmond McPherson McGuire Woods, LLP 201 North

Tryon Street Suite 3000 Charlotte, NC 28202 (
: ; Rhonda Meisner
74’/ : : Appellant
April /? , 2015 : PO Box689
: v : ' Blythewood, SC 29016
pegasus333@icloud.com

(803)212-5407



