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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
: ' )
Nakia Jones, #231592, ) 2012-CP-40-03697
Petitioner, )
) ORDER DENYING AND DISMISSING
V. ) PETITION FOR WRIT. OF _
) HABEAS CORPUS 5 -~
: ) O =
State of South Carolina, ) O BT
' Respondent. ) , ;j AP MR
) S ff = :

This matter comes before this Court by way of a pro se document filed w1th the mchland
County Clerk of Court on May 25, 2012, and received by Respondent on August 1\6‘, 2012,
captioned “Complamt: Uniform Declaratory Judgment Act.” In response, Respondent filed a
Return and Motion to Dismiss,-seeking to summarily dismiss the filing. The Court declined to
summarily dismiss the action and requested that counsel be appointed to represent Petitioner and
Respondent’s Motion to Dismiss be set for a hearing'.

A hearing was convened on November 19, 2013 at the Richland County Courthouse.
Applicant was present and represented by ‘David E. Belding, Esquire. Respondent was

represented by Assistant Attorney General Megan E. Harrigan of the South Carolina Attorney

General’s Office. This Court finds the action must be dismissed because it fails to support the

requested relief.

I. PROCEDURAL HISTORY
The Petitioner is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Clerk of Court for Richland County. The Petitioner was

Respondent s Return and Motion to Dismiss along with a proposed Order of Dismissal were originally sent to the
Chief Administrative Judge of Common Pleas for the Fifth Judicial Circuit, the Honorable G. Thomas Cooper, Ir.
At Judge Cooper’s request, counsel was appointed and a hearing on Respondent’s Motion to Dismiss was placed J‘A

upon the roster. , . <&
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true bill indicted during the June 1995 term of the Richland County Grand Jury for Assault and
Battery with Intent to Kill (1995-GS-40-01328). On February 29, 1996, Petitioner ai)peared
before the Honoréble L. Casey Manning, where he pled guilty to the chargé as indicted and was
éentenced under the Youthfu} Offender Act to an indeterminate sentence not to exceed six years.

Thereafter, Petitioner was indicted at the May 1998 term of the Richland County Grand
Jury for Failure to Stop for a Blue Light, Possession/Making Implements Capable of Being Used
in Crime, Unlawful Sale or Delivery éf a Pistol, and three counts of Armed Rbbbery (1998-GS-
40-23850, -24551 through -24555). On June 16, 1998, Petitioner proceeded to jury trial before
the Honorable H. Dean Hall, where Petitioner was acquitted of Failure to Stop for a Blue Li'ght;
but convicted of three counts of Armed Robbery and the weapons> charge as indicted. The
Possession/Making Implements charge. was nollé prossed by the State. Judge Hall sentenced
Petitioner to life imprisonment without parole for each count of Anned Robbery pursuant to S.C.
Code Ann. § 17-25-45; Petitioner §vas not sentenced for the Weapons chargé és a result pursuant
to S.C. Code § 16-23-490(a).

A notice of appeal was filed and an appeal was perfected'. Petitione/r was represented by
Senior Appellate Defender Wanda Haile ‘Carter, Esquire, of the South Carolina Office of
Appellate Defense. Afier briefing, the South Carolina Supreme Court affirmed the convictions

_ and sentences by Order filed March 12, 2001 State v- Jones, Op- No-25257-(S-C—fited-March——
12, 2001). Specifically, regarding the imposition of life without parole under S.C. Code § 17-25-
45 due to Petitioner’s prior Assault and Battery with Intent to Kill conviction, the Court found:
“Here, Jones’ armed robberies occurred subsequent to passage of
17-25-45, and, as such, there is no ex post facto violation. Accord

Phillips v. State, 331 S.C. 482, 504 S.E.2d 111 (1998) (no ex post
Jacto violation for legislation to enhance punishment for later

Page 2-0f 8



- offenses based on prior conviction, even though enhancement.
provision was not in effect at time of prior offense). ’

To the extent Jones contends that the Two-Strikes law changes the
consequences of his 1996 plea to ABIK, he is correct. See Gryger
v. Burke, 334 U.S. 728 (1948) (holding that sentencing as a
habitual criminal is not viewed as new jeopardy or additional
penalty for an earlier crime; rather it is a stiffened penalty for the
latest crime, which is considered to be an aggravated offense
because it is a repetitive one). Accord State v. Oliver, supra.

In sum, we find no constitutional violation in application of the
Two-Strikes law to Jones.” ’

State v. Jones, 344'S'.C. 48, 59, 543' S.E.2d 541, 546-47 (2001). The Remittitur was issued
March 28, 2001. | |
- Petitioner filed an initial application for post-conviction relief on June 27, 2001
challenging his 1998 convictions (C.A. No. 2001-CP-40—26§O). Respondent filed its Return on
July 12, 2002, req'uesting an evidentiary h¢aring be held. An evidentiary hearing intp the matter
was convenéd‘ April 28, 2003, at rthe Richland County Courthouse before the Hénorable James R.
Barber, III. Petitioner was present with counsel, Melissa J. Kimbrough, Esciﬁi're. By order filed
May 23, 2003, Judge Barber denied and dismissed the action with prejudice. The subsequent
motion for reconsideration was denied by Judge Barber on June 25, 2003. Petitioner filed a
notice of appeal and a Petition for Writ of Certiorari was submitted to the South Carolina
—’—Sumem&@w%&%ﬁﬁem#&beh&%y@ummwwww&mmb_
Supreme Court denied the petition. The Remittitur was issued on or about March 11, 2005.
Petitioner thereafter filed a second application for post-conviction relief on August 14,
2003 (C.A. No. 2003-CP-40-03963). In this second application, Petitioner raised a claim of

. { .
S ineffective assistance of counsel regarding his 1995 conviction for Assault and Battery with

s

Intent to Kill. Respondent filed a Return and Motion to Dismiss on June 21, 2004, requesting the
| Page 3 of 8



¢ | )05 A-4

court summarily dismiss the application with prejudice. After receiving Petitioner’s objections to
the summary dismissal, the Honorable G. Thomas: Cooper, Jr. sufnmarily dismissed the
application with prejudice by orde; filed February 22, 2006. A notice of appeal was filed, But
later dismissed by the Soufh Carolina Supreme Court by order on or about May 2, 2006. The
remittitur was received May 22, 2006.
[I. CURRENT ACTION

In the current petition, Petitioner alleges he is currgntly being held in custody unlawfully

for the following reasons: | |

1. “That Plaintiff/Petitioner has exhausted his claims in a prior post-
conviction relief application, and that Plaintiff/Petitioner is
currently being held in custody unlawfully, and in the setting
constitutes a denial of fundamental fairness shocking to the -
universal sense of justice. My claim which may be set forth herein,
but was not previously exhausted in a prior application for post-
conviction relief was either not cognizable by the court at that
time, or unavailable to him as a matter of law or otherwise
undiscoverable by the exercise of due diligence at the relevant

times.
Rights to be Declared
2. That Plaintiff/Petitioner was arbitrarily denied his constitutional

rights as conferred upon him by provisions of the United States
Constitution, the South Carolina Constitution, statutes and court
rules.

3. Declare that it is a clearly erroneous judicial finding that the
Plaintiff/Petitioner during his 1996 guilty plea was both “At least
seventeen years of age but less that twenty-one years of age” and

“At least twenty-one years of age but less than twenty-five years of
age”.

4. Declare that the absence of Plaintiff/Petitioner’s election to consent
in writing to be “sentenced as a Youthful Offender under the Act”
constituted a fundamental defect or structural defect in the trial
mechanism and/or deprived the circuit court of any lawful-
authority to sentence the Plaintiff/Petitioner for assault and battery
with intent to kill under the Youthful Offender Act.

5. Declare the Plaintiff/Petitioner was deprived of his Sixth
Amendment right to effective assistance of counsel, where counsel
during the 1996 guilty plea failed to adequately protect

Page 4 of 8
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Plaintiff/Petitioner against anticipatory breach of the plea
agreement by the State of South Carolina who was party to said
agreement, as by later enactment of the Two-Strikes law which
worked an impairment of the contract or agreement between the
parties to the case at that time; and further that the consequences of
“the 1996 conviction and/or guilty plea still persist.

6. Declare that at the time of Plaintiff/Petitioner’s 1996 guilty plea,
the offense of assault and battery with intent to kill was not
enumerated in the codified law as a “most serious” offense, nor
applicable to the Two Strikes law at that time.

7. Declare that the failure of the circuit court to select and specifically
mark the checkboxes related to a judicial finding that the offense in
question was deemed to be a “most serious™ offense on each
sentencing sheet for the subsequent offenses and conviction for
armed robbery; conclusively establishes that not such finding was
made. :

8. Declare that failure to file either of the indictments involving the
1996 guilty plea, and the later offenses involving armed robbery
constitute a structural defect in the trial mechanism violative [sic]
of due process and/or otherwise deprived the circuit court in each
case of subject-matter jurisdiction.

9. Declare that the failure of the indictments for armed robbery to
allege that the offenses were “most serious” and that the
Plaintiff/Petitioner had been the subject of a conviction for a
previous “most serious” offense, so as .to bring -the
Plaintiff/Petitioner within the anbit [sic] of the Two Strikes law,
constitutes a structural defect in the trial mechanism violative [sic]
of due process right to notice, and further failed to allege each of
the elements of the enhancement provisions.

10. Declare that the failure to file the sentence within the applicable
terms of court violated Plaintiff/Petitioner’s right to due process of
law.

11. Declare that Plaintiff/Petitioner was deprived of effective
assistance of counsel where trial counsel failed to object to or
otherwise challenge the defects and matters set forth throughout

this pleading.

12. Declare that Plaintiff/Petitioner’s continued incarceration is in
-violation of the provisions of the United States Constitution and
relevant counterparts of the South Carolina Constitution and laws.”

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW
As a’preliminary matter, this Court notes it has interpreted the current petition as one for

habeas corpus based on the nature of the allegations and the relief requested by Petitioner. While

Page S of 8



Petitioner has captioned the pleading as an action for “Declératory Judgment,” a judgmént for
Petitioner under the Uniform Declaratory Judgments Act would not terminate the uncertainty or
controversy giving rise to the proceeding based on the relief requested and allegations set forth.?
Accordingly, in an effort to fully consider the merits of the pleading, this Cburt has construed the
current action as a petition for writ of habeas corbus.

After reviewing the petition in its entirety, in conjunction with a thorough review of
Petitioner’s underlying charges, appeals and post-convictioh proceedings, the testimony of
Petitioner at thg hearing, and Petitioner’s Trial Brief, this Cdurt finds that the petition must be

dismissed. “A habeas cofpus petition must support the requested relief.” Gibson v. State, 329

S.C. 37, 40, 495 S.E.2d 426, 427 (1998) (citations omitted). Althouglhl the allégations in the
petition are to be treated as true, the Petitioner must make out a prima facie case showing he is
entitled to relief. Id. at 40, 495 S.E.2d at 427-28.

To proceed forward to a full hearing on the merits, the petition must include the two
allegations described below. First, the petition must allege the petitioner has exhausted all

available post-conviction relief (PCR) remedies. Simpson v. State, 329 S.C. 43, 46, 495 S.E.2d

429, 431 (1998); Gibson, 329 S.C. at 42, 495 S.E.2d at 428. “Exhaustion includes filing of an

application, the rendering of an order adjudicating the issues, and petitioning for, or knowingly

waiving, appellate review.” Gibson, 329 S.C. at 42, 495 S.E.2d at 428. Second, the petition

Y

must allege sufficient facts to show why other remedies, such as post-conviction relief, are
unavailable or inadequate. Id. Post-conviction relief is not rendered “unavailable or inadequate”

merely because the petitioner’s application might be dismissed as procedurélly barred.

2 See S.C. Code § 15-53-70: “The court may refuse to render or enter a declaratory judgment or decree when such
judgment or decree, if rendered or entered, would not terminate the uncertainty or controversy giving rise to the
proceeding.”

Page 6 of 8
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In fact, any matter that is cognizable under the Uniform Post Conviction Procedﬁre Act,
S.C. Code Ann. §§ 17-27-10 to -120 (2003), “must be raised in post-conviction relief
application, and may not be raised by a petition for a writ of habeas corpus before the circuit or

other lower courts.” Al-Shabazz v. State, 338 S.C. 354, 365, 527 S.E.2d 742, 748 (2000);

Simpson v. State, 329 S.C. 43, 46, 495 S.E.2d 429, 431 (1998). The Uniform Post Conviction

Procedure Act is “broadly inclusive and will rarely be inadequate or unavailable to test the

legality of the detention.” Gibson, 329 S.C. at 41, 495 S.E.2d at 428. A petitioner may even
allege coﬁstitutiohal violationsrin post-conviction relief proceedings, unless the issue could have
been raised by the petitioner on direct appeal. 1d.

Thus, “[a] person is procedurally barred from petitioning the circuit court for a writ of

habeas corpus where the matter alleged is one which could have been raised in a post-conviction

relief apphca’uon » Keeler v. Mauney, 330 S.C. 568, 571, 500 S.E.2d 123, 124 (Ct. App. 1998).

“Furthermore if a person is procedurally barred, his only means of obtaining state habeas corpus
relief is to file a petition in the original jurisdiction of the Supreme Court.” Id. Here, Petitioner
improperly filed the petitioq with the Richland County Clerk of Court, not in the South Carolina
Supreme Court. |

In the current action, APeti.tioner sets forth numefous, extensi_ve allegétions that could

have. and in some cases even were, raised on direct appeal and/or in his prior post-conviction

relief actions. He has failed to set forth any reason he could not have raised the allegations in his
previous post-convictioﬁ relief actions or why other remedies, such as post-conviction'relief,
were unavailable or inadequate. Therefore, the current claims cannot be raised in a Petition for
Writ of Habeas Corpus in the Circuit Court; of South Carolina. Accordingly, the Petition must

be summarily dismissed.
Page 7 of 8



ITI. CONCLUSION
IT IS THEREFORE ORDERED that, for the reasons set forth herein, the current Petition
is hereby denied and dismissed with prejudice. This Court notes that Petitioner must file and
serve a Notice of Appeal within thirty dayé of the service of this Order to secure appellate
review. See Rule 203, SCACR. Applicant’s attention is directed to Rule 243, SCACR, for the

procedures following the filing and service of the notice of appeal.

i
AND IT IS SO ORDERED this 41 day of A Y\arch ,2014.

vl

Robert E. Hood
Presiding Judge
Fifth Judicial Circuit

Coluweor'a . South Carolina.
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and Pursuant tg
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Parties:
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1. Nakia Jones, Petitioner (herei
in this matter,
in the State of
State of South
subsequent Convictionsg
Kill

(piaintiff")
domicilegd South Carolina,
of the

in the Custody
Carolina

indictments
RBattery with

PUrsuant tgq and
for Assault ang
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resides at M
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McCormick Correction

a Violent
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Crime

53; and
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Institution
McCormick,

locateq in
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Leroy Cartledge, Defendant—Respondent, was  at .a31) times
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L "Plaintiff~PeL;tioner at the behest of -he State of  Zgouth

Carolina. He is sued jn his official Capacity golely fop

declaratory relief ang injunctive relief as .demandeq herein;

and
3. State of South Carolina: Defendant—Respondent, (hereinafter
referred to gasg "Defendant") is a Jeogolitical body of the

State, ang was at all times relevant hereto acting under the

color of law, custom, or Usage thereof, who at a11 times

relevant heretol did violate ‘the Plaintiff-Petitioner's
Constitutional riéhts aa Secured to hinm by the Uniteg States
Constitution, and its Counterparts ip the Ssouth Zaroclina
Constitution. The State of South Caroling is sued in its
cfficial Capacity solely for pPurposes of declaratory relief

and injunctive relief as demanded herein; ang

4. Plaintiff was accused of committing an assault ang battery
with intent to kjll for acts alleged to have occurreg on
January 27, 1995;'On June 14, 1995, Plaintiff—Petitioner-was
indicted by the Richlang County grangd Jury for Assault ang
Battery with Intent To ki1 (ABWTK) . Plaintiff, being born on
November 28, 1974 was at that time twenty-two (28) years of
age. On February 29, 19¢g6, Plaintfff-entered a guilty plea in
the Richlang ‘Count} Court of Géneral Sessions, before the
Honorable L. Casey Manning. Judge Manning imposed an
Indeterminate Sentenée not to exceegd six (6) Years under the
Youthful ffender Act provisions. Judge Manning pronnounced
the sentence, statingi
(a) "The Court finds that the above named defendant was, at

N the time of conviction:

At least s-eventeen years\ of age byt less than

twenty-one years of age.
At  least twenty'lone Years of age byt less than
twenty-five years of age and has consented in writins to

be treated and Sentenced as a Youthful Offender under the

The Court further finds that the defendant is

suitable for handling under the Youthful Offender ng¢

It is the Sentence of the Court that PUrsuant to
Section 5 (c) of the Youthfuyl Cffender act, the Pefendane

-
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is committed to the custody of «tne Department
Corrections,  Youthful Offender Division, for an
indeterminate period of time not tc exceed & (or the
maximum allowable for the said offense if less than six )
yearé."

(h) The portion of the 5sentence sheet which 1includes a
'written field stating "I request to be sentenced under
the vouthful offender Act" which also contains a date
.and signature field for the defendant, is left blank.

(c) There is no indicia of the sentence, dated February 27,
1296, having ever been filed.‘

(d) The sentence does not give the minimum reguirement of
one year lincarceration.

1
puRSt

(e) The sentencing court made no finding that the cffen

[0}

question constituted a "most serious"” offense under
South Carolina law, nor was said offense enumerated in
relevant statutory provisions as such at the time the
offense was committed.

(f) The indictment for Assault and Battery with Intent to
¥ill has never been filed according to the requirements
of South Carolina law. ' )

on June 29, 1997, pPlaintiff was subseguently accused of having
committed armed robbery, possession of a firearm of nife
during the commission of a violent crime. and failure to stop
for a blue light. Plaintiff proceeded to trial before the jury
and presiding judge, Honorable H. Dean Hall, on June 15, 1928.
rlaintiff was found not guilty of the offense of féiling to
stop for a blue light, and was convicted of the remaining
charges, and thereafter sentenced to three (3) concurrent
terms of life imprisonment without the possibility of éarole
(LWOP)., pursuant to_Code section § 17-25-45 (Suppl. 20C2) {Two
Strikes law). The basis for imposing each of the three (2)
said enhanced sentences was a finding that the sinale 1277
vouth Offendef Act conviction and sentence referenced above in
paragragh 4 constituted a prior "most seriou;“ crime under ¢
17-25-45, the Two-Strikes law. The effective date of the Two
ctrikes law is January l. 1296 and so was not in effect at the
time of FPlaintiff's 1995 conduct alleged in the indictment:iand
(a) “one of the indictments for armed robbery have bheen

filed according to the regquirements of Fouth carolina
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(b) None of the indictments for armed robbery alleyes
that Plaintife was the subject of a prior "most Serious”
conviction, so ds to render the "Two Strikes- law
applicable. ‘

(c) Whereas the checkbox Style information fields within
the sentencing sheets for these armed robheries are
pPopulated with checkboxes, for which the Sentencing

judge may elect to find certain facts, or invoke certain

actions: none of the sentencing sheets for armed robbery
robbery in Question constitufed a most serioug"
offense; ang instead the Sentencing Judce left those
checkbox information fields for judicial fact-finding
entirely blank on each of the subject Sentencing sheets
denominated as "SCCA/217 (12/97)."  Those checkhosxes

which the Sentencing court elected or invoked have

checkmarks impressed upon the relevant cheékboxes: and

6. Plaintiff directly appealed to the South cCarolina Supreme
Court, raising the following issues: '

(a) Was Jones tried for three counts of armed robbery?

(b) Is a Sentence of 1ife imprisonment without parole after
the commission of one "most serious” offense
constitutionally permiss?ble?

(c) Did the court err in refusing a Telfaire charge>

(d) That Sentencing under the "Two Strikes"” 1law violategd
separation of powers, constitutes Cruel ang unusual
punishment, results in an equal brotection violation,
shifts the burden to the' defeandant to prcve  the

constitutionality of the statute, and  consitutes arm ex

pPOSE factoAviolation in that it changed the consequences
°f his 1996 plea to assault and 3attery with Tntent to
®ill.
The South Carolina Supreme Court affirmed the jury verdict ang
Sentence. and dismissed the éppeal by writeen Opinion no. PR78 7,
Filed March 12, 2001.
7. 0On June 27, 2001, Plaintiff fileg g4 PoSt-conviction reljef
applicatioh (2001—CP~40-2660) in the Richland County Court of
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- Common . Pleas. [n his application, Plainti.f alleged . ‘

L. Tneffective assistance of counse]

a) Counsel failed to object to thre State's failure

D
rr
O

comply with the written notice rejuirement of T.C. Tode
Section 17-25-45 (H);
b) Counsel failed to object to an improper jury charce on

reasonable doubt.

2. Subject matter Jurisdiction

Trial court lacked subject matter Jurisdiction to invoke
Sentencing under s.cC. Code section 17-25-45 (g) because
the State provided written notice to one but not both, of
roplicant's defense counse].

In an amendeg application fileg April 24, 2003, the Plaintiff

further the above relategd grounds with some amplifications: and

alleged that theﬂ/conséﬁﬁéhceE”“Bf ““““ -his\Aunconstitutional and
unlawful 1294 gu{ity plea ang sentence still persisted.
LPETITION FOR WRIT OF HAREAS CORPUS

Sue the writ of

vided for by Art. 71, § 18, ang Article v,

e Plaintiff/pe

habeas ¢orpus as p

§ 7 <South Carolina cons ittution, ang as codified at §
17-17-10, et. seg., South Carolina code, Annot. and further isg
empowered under the Uniform Declaratory Judgement A ct of the
State of South Carolina, § 15-53-10 et. 5€9:-. to declare the
rights and status of Plaintiff/Petitioner, and other legal
relations involved herein. Plaintiff/Petitioner is Currently
being held in custody unlawfaully in violation ~of the
following provisions of the United States Constitution, ang
their Counterparts in the South Carolina Constitution
involving the Cue Process Clause, right to effective

assistance of counsel, the Equal Protection Clause, the Crue]l

J

and unusuval-—punishments Clause, the Ex Post Facto Clause, to

wit: Fifth, Sixth, Eighth, and Fourteenth Aimendment .

Q. That Plaintiff/Petitioner has exhausted his claims in a orior
post-conviction relief application, and that
Plaintiff/Petitioner Is currently being held in Custody
unlawfully, ang in the' Setting Constitutes 4 denial of
fundamental ‘fairness shocking to the Universal Ssense of

Jjustice. my claim which may be set forth herein, but was not
‘previously exhausted in a. pricr applicating for
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-post—convictiqn relief was either not  cognizable by the court

at that time, or unavailable to him as a3 matter of law or

the relevant times.

RIGHTS TQ BE .DpeLARED

10. That Plaintiff/Petitioner was arbitrarily denjed his

Constitutional rights as conferred upon him by provisions of the
United States Constitution, the south Carolina Constitution,

’
N

Statutes and court rules
l1. Declare that it is a clearly 2rroneous judicial finding that
the Dlaintiff/Petitioner during his 1995 Guilty plea was both

"At least Seventeen vyears of age but less than twenty-onae

years of age" ang " At least twenty;one Yyears of age hbut less
than twenty-fiyve years of age".

12. Dedlare that the absence of Plaintiff/?etitioner’s election
to consent in writing to he "sentenced as a Youthful Cffender
under the aAct" constituted a fundamental defect Sr structural
cdefect in the trial mechanism and/or deprivegd the circuit
court of any lawful authority to Sentence “he
Plaintiff/?etitioner for assault ang battery with intent to
¥ill under the Youthful Offender Act.

12. Declare that Plaintiff/Petitioner was deprived of his Sixth
Amendment right to effective assistance of counsel, where
counsel during the 1994 guilty plea failed to adeguately
protect Plaintiff/Petitioner against anticipatory breach of
the pleg agreement by the State of Scuth Carolina who was
sarty to saig agreement, gas by later enactment of  ry,
Two-Strikes law which worked an impairment of the contracs or
djre=moent betwesn *rhe parties to the case at that time; ana

further tha* the Consequences of the 1284 convicticen and/e,.

SUTTEy plea still persist.

l4. Neclare that at the time of Plaintiff/Detitioner's 1994
guilty plea, the offense of asssault and battery wity intent
to Xill was not efnumerated in the codified law 4
serious” offense, ncr applicable to the Two Strikez law at
“hat time.

TS5, Neclare *+hat the failure of *he circuijt court to selsct ang
specifically mar'- the checlkhoxes related t5 3 Juiicial

findiny that =ye 2ffense in qusstion was deemad Lo wa 4 "mogt
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{ense on each S2ntencing sheot for the subsaquent

rt,
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-
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offenses and convictions for armes robbery; conclusively,
estanlishes that no such finding was made.

Peclare that failure o file either of the indictments
involving the 1295 guilty plea, ang the later Offenses

involving armén robvbery constituyte @ structural defec: in the

trial mechanism violative of due process and/or otherwige

deprived the Circuit court in =ach case of Subject-matrer
jurisdiction.

Declare that the failure of the indictments for armed rohhery
to allege that the offenses were "most sérious" and *hat the
Dlaintiff/Petitioner nad been the subject of 4 conviction for

the

I8

4 previous "mosge serious™ offensz2, g0 as Lo brin
PIaLntiff/Petitioner within the ambit of the Two Strikes law,
éonstitu:es @ structural defect in the trial mschanisgm
violative of due process right to notice, ana further failsg
to allege each of the elements of the enhancement 2rovisiocons.
Declare thasr the failure to file the Sentences within the
adbplicable ternps of court violated PIaintiff/Petitioner’s
right to dye process of law.

Declare thas Plaintiff/Petitioner was deprivaed of effective
assistance of counsel where trial counsel faileg to oh a2t éo
or otherwise challenge the defects ang matters set forty
throughout this pleading. '

Declare that PIaintiff/Petitioner's continued incarceratiop
Is in violation of - the provisions of the United =stares
Conétitution and relevant counterparts of the Souty Carolina

Tonstitution and laws.

Dlaintiff/Pe:itioner hereby leaves this pleaginy oren for

ra

niment nHy Counsel, j-* any. entering into the case a5 Eorrset

of

Car
con
wik
"ro

2t

Lecord—pursugHe E0 Rule 15 dnd/or Rule 71.1(3) of South
olina Rules of Tivil Procedure. This pleading shall not ha
strued in 8N,y way to he a Post~conviction relisf application
hin the meaning of the tmiform Post~CZonvictian Ralief

cedure Az: of South Carolina codified at Section ¢ 17-07-9n,

Sey., F.C. Tode, Mnot .
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Relief Demandes

Plaintiff/Petitoner neredby prays tha* the' Court issue the

great KFrit of haheas Corpus; and hereby incorporates by reference

each of the facts ang matters previously set forth Nereinbefore,

and would deman? such other relier, including the following:

2.

18]
(W%

Neclaratory relief, declaring that the Plaintiff/Petitioner
is being unlawfully beiny helé in custody pursuant to the
"Two-Strikes"” law: and is entitled to his immediate releases
from any application of said statutory provision, because the
1925 conviction andg sentence under the Youthfyl dffender ACt
was in violation of Plaintiff/Petitioner's rights secured. to
him by the Constitution of the United Sta:es-and of the State
of South Carolina, as evidenced by the facts and
circumstances set forth in this complaint; and

Declaratory relisf, declaring that the Plaintiff/?etitioner
is being unlawfully being held in custody pursuant to the-

"Two-Strikes" law; and is entitled to his immediate release

from any application of said statutory provision, with regard

to the sentence sheets for the armed rodberies refoarenceqd
hereinbhefore, which make no finding that any of ‘thesze
offenses constituted a "most serious"” offense, ang therefore
Lo continue Plaintiff/Petitioner's incarceration under a
sentence of life without the possibility of parole would bHe
in violation of Plaintiff/Petitioner's rights secured to him
by the Constitutién of the United States and of the State of
South Zarolina; as evidenced by the facts anig circumstances
set forth in this. complaint and

Declaratory relief that the failure of any of the armed
robbery indictments to allege that the Plaintiff/Pztitioner

a

had been the subject. of

rendered the Plaintiff/Petitioner not subjact te the
provisions of the "Two-Strikes” law, and/or amounted to g3
structural defect in the trial mechanism violative of due
process of law, and/or otherwise divested the circuit court
of subject-matter jurisdiction ko senta2nce the
Flaintiff/Petitioner under the provisicn of said Statutory

provisions.

1D

prior "mos- serious'—of<ensy————————————
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Peclare that the ‘failure to file the indictment and/or the
Se¢ntences themselves, relgted o the 1296 guilty plea an+d the
subseguent armed robberies deprived  the circuit court 3¢

subject-matter jurisdiction, or alternatively, constitutes a
Structural defect in the trial mechanism of each saigd case,
depriving the Plaintiff/Petitioner of dcé Process of law, ang
the right to adeguate notice of the charges against him.
Declare that the Plaintiff/Petitioner's 1925 guilty 5lea was
not voluntarily, knowingly and intelligently entered where,
as here, the State of South Carolina was party to saig
agreement effectively breached that plea agreement by later
enacting or Passiny the "two-Strikes" law, which worked a new
detrimental condi*ion to the agreement not contemplates by
said ayreement. The Plaintiff/Petitioner plead guilty withoyt
thus knowinyg the full range of consequences of enterinyg tha
guilty plea, and was denied effective assistance of counse]
who failed to take reasonable steps in anticipation of saiqg
breach by the State.

Injunctive relief requiring the Defendants immediately
h

r
]

release the Plaintiff/Petitioner from. custody: or in

alternative bring the Plaintiff/Petitioner hack before th

(2]

Richland founty Court of %eneral Sessions for re-sentence to
a single term of twenty-five years imprisonment commensurate
with a concurrent sentence for the armed robberies 1in
guestion with the Possihility of parole and affording hwim due
credit for time served. Alternately, vacats the conviction
and sentence due to failure to file the indictments in dsnial
of due process and lack of Subject-matter jurisdiction.

Tnjunctive relief for an order vacating, overruling, and/or
overturning the 1995 conviction referenced herein related to

the charye of assault ang Yattery with intent to kill under

Youthful offepdepr—act Provisions. Alternately, vacate the
conviction and sentence due the failure to file the
indictment and sentence in violation of due process ang lack

of subject-matter jurisdiction.

Rate:  &- F- ‘ HNalkic Tane S

McTormick, Zouth Carolina. Makia Tones
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STATE OF SOUTH CAROLINA

/o <19

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT

Nakia Jones, #231592, 2012-CP-40-03697

oy

)
)

)

)

)

) RETURN AND MOTION TO DISM:'iés
)

)

)

)

)

)

Petitioner,
8 4
v, PETITION FOR WRIT OF. oF N S
HABEAS CORPUS 0-’ _8, =
State of South Carolina, -'°m N | —
g & X
£
‘Respondent. .{n'.’i! g Q 8
- D [
o I &
o] -
-

This matter comes before the Court by way of a pro se document ﬁled with themchland
County Clerk of Court on May 25, 2012, and received by Respondent August 20, 2012,
captioned “Complaint: Uniform Declaratory Judgment Act”. Respondent submits the action
should be summarily dismissed be.cause it fails to support the requested relief.

L

The Petitioner is presently confined iﬁ the Sputh Carolina Department of Corrections
pursuant to orders of commitment of the Clerk of Court for Richland County. The Petitioner was
true bill indicted at the June 1995 term of the Richland County Grand Jury for Assault andA
Battery with Intent to Kill (1995-GS-40-01328). On February 29, 1996, Petitioner appeared
before the Honorable L Casey Manning where he pled guilty to the charge as indicted and was

sentenced under the Youthful Offender Act to an indeterminate sentence not to exceed six (6)

A\

years.

i

Thereafter, Petitioner was indicted at the May 1998 term of the Richland County Grand

Jury for Fallure to Stop for a Blue Light, Possession/Making Implements Capable of Being Used

in Crime, Unlawful Sale or Delivery of a Pistol, and three (3) counts of Armed Robbery (1998-
1of8
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GS-40-23850, -24551 through -24555). On June 16, 1998, Petitioner proceeded to jury trial

before the Honorable H. Dean Hall at the Richland County General Sessions Court, where he

Weapon charges as indicted. The Possession/Making Implements charge was no/je prossed by

the state. Petitioner was sentenced to life imprisonment without parole for each count of Armed

Robbery, but was not sentenced for the Weapons charge as a result pursuant to S.C. Cod¢ § 16-
23-490(a). |

A notice 6f aiz)peal izvas filed and an appeal was perfected. Petitioner was represented by

Senior Appellate Defender Wanda Haile, Esquire, of the South Carolina Office of Appellate

Defense on the appeal. After briefing the Sbuth Carolina Supreme Court affirmed the convictions

. and sentences by order ﬁied March 12, 2001. State v. Jones, Qp. No. 25257 (S.C. filed March 12,

2001). Specifically, regarding the imposition of life withoui-parole‘_under S.C. Code § 17-25-45

due to Petitioner’s prior ABWIK conviction, the Court found:

Here. Jones' armed robberies occurred subsequent to passage of section 17-25-45 and,
as such, there is Na €x post facte violation, Accord Philly 3315.C. 482,504 -

To the extent Jones contends the Two-Strikes law changes the cansequences of his 1996
plea to ABIK, he is incorrect. See 334 U.S. 728 (1948) (hoiding that
sentencing as an habityal criminal is not viewed as & new jeopardy or additiona; penalty
for an earlier crime; rather itis g stiffened penalty for the Jatest crime, which is considered

S | 5.c-20

to be an aggravated offense because itis g repetitive one), Acc - - 3Upra;

In sum, we find no constitutional viclation in application of the Two-Strikes law to Jones.

The remittitur was issued March 28, 2001.

JONES Nakia, #231592 — Return and Motion to Dismiss Petition for Writ of Habeas Corpus
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convened into the matter on 'Aprii 28, 2003, at the Richland County Courthouse before the
Honorable James R. Barber, III, at which Petitioner was present with counsel,'Melissa J.
Kimbrough, Esquire. By order filed May 23, 2003, Judge Barber denied and dismissed the action
| with prejudice. The subsequéni motion for reconsideration was denied by Judge Barber on June
25, 2003. Petitioner filed a notice of appeal and a petition for writ of certiorari was submitted to
- the South Carolina Supreme Court on Petitioner’s behalf. By order .on or about August 19, 2004,
the South Carolina Supreme Court denied the petition. The remittitur was issued on or about
“March 11, 2005.
Petitioner thereafter filed é second application for PCR on August 14, 2003 (2003-CP-40-
03963). In it, he raised a ¢laim of ineffective assistance of counsel on his 1995 conviction for
ABWIK. Respéndent filed a Return and Motion to Dismiss on June 21, 2004, requesting the
court suﬁmarily dismiss the application with prejudice. After receiving Petitioner’s objections to
the summary dismissal, the Hondrable G. Thomas Cooper, Jr., summarily dismissed the
application with prejudice by orciér filed February 22, 2006. A notice of appéal was filed, but
later dismissed by the South Carolina Supreme Court by order on or about May 2, 2006. The
remittitur was received May 22, 2006.

The Respondent reserves the right to amend this Return upon receipt of any relevant

materials.

IL.
/

In the current petition, Petitioner alleges he is currently being held in custody unlawfully

for the following reasons:

3of8
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2. That Maintiff/Petitioner has cxﬁnusted Ris claims in a prior
post-~¢onviction relief appiication. and that
Plainti{ff/Petitioner is currently *heing held inp custody
unlavfully, and in the setting constitutes a Jenial of
tundamental Cfalrness shacilng to  the ¥niversal sense ef
Jjustice. My claim which may be set forth merein, hyt wvas not
ireviously rxhausted in 3 arior applicatian far
POSt-conviction relicf was sither not ¢agnizable by tne esgre
4t thar time. or unavailable te hiz as a mateer of la¢ or
othervise undiscoverable Ly the excccise of due ditigence atr

*he relevnnt times,

2IGHTS To ﬂp ngcbgsgb
1n, That Plnlntitr/Petitxoner was arbitrarily denieg nis
Constitutional rights as confercred upon nim by provisians of the
hited States Constitution, the south Carvlina conastitytion,
stotutes and court rules

1. neclare that it is a clearly orroneous judieial finding that
the "laiatift/retiz{oner during #ls 1933 quilty plea was bosp
YAL least saventeen Years of age but less than twpnt pvone
rears of age™ and * a:r )east tveaty- one years of aage »ut legg
than tventy-five years of age”

12, reclare thay the absence of Piaintift/betitioner‘s electian
Lo consant in veiting to Se "sentenced a8 a Youlhful 7f%snder
under the det” constituted a fundamental dcfect or structural
defect in the trial mezhanigm and/or deprived the ¢ireyis

I court or ‘any lawfut Autharity te sentencs he
Mlaintiff/veriti'oner for agsault 3nd hatiery with inte to
Yilt under the Youthtul Clfender Act. ‘

12. feciare that Plaintiff/Petitioner wvas deprived of hia 2ixeh
Aﬁenﬂment Tight 2o effective assistance of counasi, uhsere
covnzel during the 1994 gultty plea fFailed to adeguately
protect Plaintiff/peritioane against anticipatory SEeath of
the pltea agreocment by Lthe S3tats of Seuth Carolina a4y vae -

She

party to said agraement a8 by later cnactment R
Two-Strikes law whieh worted an imp_LLmgn,_n£_Lhe_eon%Eﬁe*—at—————————______________

sjtezaent bsteecn the parties “o tho case at that ime: ang
further tha: the conseyuances of the 19295 convietfon ani/or
guilty ples stidl pvéél¢~.

14. Teclare that at the time of Plaintitt/Petitisnec’s (4935
yullty plea, the attanse of sssaulr and Datlocy with intens
‘e %il]l wvas not anumecated in the codified law ‘as a
serious” offensa2., ncr applicable to the Two Strikes law

that 2ime.

4 of 8
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1%, Neclats Shat the Tailure of the circuit coprt to 5é!ec: and
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13,
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19,

it

a

Spettlicolly mar the theckheres related 16 g Judicial
finding that the =Sfpnse in Gecstion wvas deemad g e g YT
8&¢r129:" oflgmie on zach siniencing sheel far whe suhnayuent

4 LA It 3 §
oilenses  and Cwenvictisns  {or  arses rohbery: coacluslenly

. 28tablishes that ne such finding wogs made.

flgzlare  that failure o fite 2ither of ihe indiotments
invslving tay 1998 suilty ales. and the later offenses
invoslving armed robhery congritute a siructural defoct {n the
trial wechanisy wivlativa ac due processa and/or Otherwiae
deprives phe cireuit court jp &ath 2aze o spbsect-mattor
aurisgiction,

Deelare that the fajlure of the indistments for arwed robhery
Yo allege that yue vifanses wérz “moge serious” and that she
Platrliff/Petitioner had baen Lhe subject of a conviction for
a4 pesvious "mogs a¢rfous” effanse, a0 @8 e hring  the
Plaintift/Petivioner within the arbit cf the Tes Stvi";e; Baw,
comstftutes & srructyral defect in the trial Amachaniea
viotalive of dye Process right teo notice. ana furthey failas
to allege eack af the elements of the enkancement provisions,
Declare thas the failure to file the sentences within the
2aplticahte tecms aof court violateg ?iaintiff!?egi:ioaet'a
right to Fug process of lav,

Declare than Plainsiff/Petitioner wag deprived pf etfostive
assletance of coynsst whate trial toungel falled ro ohyesy
OF otherwise challenye the defects ang BALERTS Ber forey
throughout this Rleadjny.

feplare thar Plafntiff/retitioner s continued inmcarceratian
Is in violstion of the Brovisions of the Unfted stases
Canstitution and relevans rounterpacts or Lhe Routrh Taroting
Tonatitution and laws,

~
P

II.

PS c—)>

As a preliminary matter, Respondent notes it has interpreted the current petition as one

50f8

(2012-CP-40-03697)

for habeas corpus based on the nature of the allegations and the relief requested by Petitioner.
While Petitioner has entitled the pleading as an action for “Declaratory Judgment”, a judgment
for Petitioner under the Uniform Declaratory Judgments Act would not terminate the uncertainty

or controversy giving rise to the proceeding based on the relief requested and allegations set

JONES Nakia, #231592 — Return and Motion to Dismiss Petition for Writ of Habeas Corpus
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forth.! Accordingly, Respondent submits the current action should be construed as one for
habeas corpus.
With the above in mind, Respondent submits the petition should be summarily dismissed.

“A habeas corpus petition must support the requested relief.” Gibson v. State, 329 S.C. 37, 40,

495 S.E.2d 426, 427 ( 1998) (citations omitted). Although the allegations in the petition are to be
treated as true, the Petitione; must make out a prima facie case showing he is entitled to relief
and he must present sufficient factual allegations to support the petition before he is entitled to a
hearing. Id. at 40, 495 S.E.2d at 427-28.

To warrant a hearing, the petition must include the two allegations described below.

First, the petition must allege the petitioner has exhausted all available post-conviction relief

(PCR) remedies. Simpson v. State, 329 S.C. 43, 46, 495 S.E.2d 429, 431 (1998); Gibson, 329
S.C. at 42, 495 S.E.2d at 428. “Exhaustion includes filing of an application, the rendering of an
order adjudicating the issues, and petitioning for, ér knowingly .waiving, appellate review.”
Gibson, 329 S.C. at 42, 495 S.E.2d at 428. Second, the petition must allege sufficient facts to
show why other remédies, such as PCR, are unavailable or inadequate. Id. PCR is not rendered
“unavailable or inadequate” merely because the petitioner’s application might be dismissed as

procedurally barred.

In fact, any matter that is cognizable under the Uniform Post Conviction Procedure Act,

S.C. Code Ann. §§ 17-27-10 to -120 (2003), “must be raised in PCR application, and may not be

raised by a petition for a writ of habeas corpus before the circuit or other lower courts.”. Al-

' See S.C. Code § 15-53-70: “The court may refuse to render or enter a declaratory judgment or decree when such
Jjudgment or decree, if rendered or entered, would not terminate the uncertainty or controversy giving rise to the
proceeding.”

6 of 8
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Shabazz v. State, 338 S.C. 354,‘ 365, 527 S.E.2d 742, 748 (2000); Simpson v. State, 329 S.C. 43,

46, 495 S.E.2d 429, 431 (1998). The Uniform‘ Post Conviction Procedure Act (the Act) is
“broadly inclusive and will rarely be inadequate or unavailable to test the legality of the
detent\ion.” Gibson, 329 S.C. at 41, 495 SEE2d at 428. A petitioner may even allege
constitutional violations in PCR prpceédings, unless the issue could have been raised by the
petitioner on direct‘ appeal. Id.

Thus, “[a] person is procedurally barred from petitioning the circuit court for a writ of
habeas corpus where the matter alleged is one which co‘uld have been raised in a PCR

application.” Keeler v. Mauney, 330 S.C. 568, 571, 500 S.E.2d 123, 124 (Ct. App. 1998).

“Furthermore, if a person is procedurally barred, his only means of obtaining state habeas corpus
relief is to file a petitioﬁ in the original jurisdiction of the Supreme Court.” &

In the current action, Petitioner sets forth numerous, extensive allegations that could
have, and in some cases even were, raised on direct appeal and/or in his prior PCR actions. He
haé failed to set forth any reason he ;:ould not have raised the allegations in his pfevious PCR
actidns or why other remedies, §u¢h as PCR, were unavailable or inadequate. Therefore,
Respondent submits thé .current claims cannot be raised in a Petition for Writ of Habeas Corpus
in the Circuit Courts of South Carolina. Accordingly, the Petition should be summarily

dismissed.

: _ 7o0f8
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WHEREFORE, having made its Return and Motion to Dismiss, the Respondent requests

the matter be summarily dismissed.

September 28, 2012.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH -
Chief Deputy Attorney General

. SALLEY W. ELLIOTT

Senior Assistant Deputy Attorney General

ROBERT D. CORNEY
Assistant Attorney General

P.O. Box 11549

CO}\m{;&}s.i 29211 '

Attorneys for Respodént
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State of South Carolina ) In thevCourt of Common Pleas
S ) Fifth Judicial Circuit
County -of Richland ) 2012-CP-40-3697

Nakia Jones,
.Applicant,
vs. Transcript of Record.

State of South Carolina,

Respondent.

November 19, 2013
Columbia, South Carclina

B E F'o R E:

The Honorable Robert E. Hood, Judge

APPEARANCES:

David E. Belding, Esguire
Attorney for the Applicant

Megan E. Harrigan, Esquire, Assistant Attorney General
Attorney for the Respondent

Elizabeth B. Harris, CVE-M
Circuit Court Reporter
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. THE COURT: All right, we're on the record in
2012—CP—40—3697; Nakia Jones vs. The State of Séuth
Caroliha.

Ms. Harrigan, tell me what's going on.

‘MS. HARRIGAN: Okay, the petitioner was true-bill
indicted during the June 1995 term.of the Richlaﬁd County
Grand Jufy.foriéssault énd battery wiﬁh intenf to«kiil. Oon
February 29;ti996, petitioner appeared befgre the Honorable
L. Casey Manning, where he pled guilty to the charge as
indicted and was sentenced under the Youthful-Offendér Act
Lo an intermediate sentence not to éxceed SixX years.

Thereafter, he was indicted during the May 1998 tefm
of the Richland County Grand Jury for failure to stop for a
blue light, possession or making implements'that could be
used’ . in a crime, unlawful sale or delivery,bf a pistol, and
three cOuntslof armed robbery.

On June 16/ 1998, petitioner proceeded to a jury trial

-

- before the Honordble H. Dean Hall, where he was acquitted

of failure to stop for a‘blue light but convicted of armed
robbery and the weapons charge as indicted. .The possession
or making charge was nolle prossed by the state pursuant to
>the-conviction. Petitioner was sentenced to life

imprisonment without parole for each count of armed robbery

w

bursuant to the three of two -- two three-strike tatute.

=

A notice of appeal was filed and an appeal was
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perfected. Petitioner was represented by ---
" THE COURT: Hold on.
-MS. HARRIGAN:‘ -——- Wanda<Carter.
B fHE COURT: Hold on. Hold on one second.

(A PAUSE.)f

THE COURT: Okay. Go ahead.

MS. HARRIGAN: There was a direct appeal that was
undeftaken from this conviction, and the South Carolina
Supreme Court -- or Court of Appeals affifmed the
conviction and éentenég, Speeifically; they addressed
whether or not the priof ABWIK could be used for éentence
enhancement for life without parole pursuant to sC code
17-25-45 and did uphold. the conviction. The remittitur was
issued én March'28th‘of 2001.

Thereafter, he filed his first application fér
post-conviction relief on June 27, 2001. Respondeht filed
its return regquesting an evidentiary hearing be held. A
hearing was convened in this courthouse on April 28th of
2003 beforeAﬁhe Honorable James R. Barber, III, where he
was -+- petitioner was presentAand repreéented by counsel.
Judge Barber denied and dismissed the action‘with
pfejudice; he also denied a subsequeﬁt ﬁotion‘for

reconsideration that was filed on applicant's behalf.

-There was a appeal filed from this, and the Supreme Court

denied certiorari, and the remittitur was issued on March
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11th of 2005

‘Thereafter, he filed a second apblication for
post-conviction relief on BAugust 14th of 2003. In this
applitétion, Mr. anes raisea claims of ineffective
assistance of coﬁnsél on his 1995 conviction for ABWIK.

The state filed a return and motion to‘dismiés,,requesting

that the application be summarily, summarily dismissed as

beyond the statute of limitations and successive .in nature.

After receiving petitioner's objections to the sﬁmmary
dismissal, the Honorabie'G. Thomas Cooper,_Jr., summarily
dismissed the application. A notice of appeal was filed
from this denial, and the South Carolina Supreme Courtv
affirmed the summary dismissal of the second’ appllcatlon
for post- conv1ctlon rellef The remittitur was received
for that second action'on May 22nd of 2006.

Thereafter.on.May 26th of 2012, respondent -- or
petitiqnér filed a complaint, Uniform Declaratory Judgment
Act,‘and,part of the application or summdns and comélaint
that our office recalved mentloned a habeas corpus. Our
offlce attempted to summarlly dismiss this action and
further requested the chief administrative judge -- asked
it be set for a hearing. At that time Mr. Belding was
appointed, and we're heré today in regard to the Unltorm

Declaratory Judgment Act and habeas that was filed by Mr.

Jones.
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THE COURT:

MS. HARRIGAN:
our motion to dismiss. for. the reasoning as set forth in our

proposed order in our return and motion to dismiss this

before the court.
THE COURT:
MR. BELDING:
THE COURT: .
APPLICANT:
MR. BELDING:
THE COURT:
‘MR. BELDING:
THE COURT:

MR. BELDING:

Theldeclaratory judgment actions that’ I've done before,

Py -

Okay.-

All right, Mr. Belding.
Thank you, Your Honor.

Where is Mr. Jones?

Right here.

Mr.-Jonés is in ---
You need him-with you?
~--- the witness box.

You need him with you?

Either. here or -- I did want to ask you.

pretty much in the discretion of the, of thé‘court.

would permit a little live testimony, we would be happy to

put Mr. Jones on,

and that would, that would be my

preference 'if you would grant us that courtesy.

THE COURT:

MR. BELDING:

I will grant you that courtesy.

Okay. Well, then I would like Mr.

to be called to the stand, please.

BAILIFF:» You need to éwear him in, Your Honor?

THE COURT:

Mr. Jones.

I'd be happy to.

And the state at this time would renew

If vou

(9}

Jones
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" TESTIFIES AS FOLLOWS:

~J

APPLICAN :  How you doing, Sir?

BAILIFF;. Sir, sir, you need to comé bagk around.
THE QOURTé'nNo; He's okay right there.

BAILIFF: - All right. Go ahead and just raise your =---

"THE COURT: Raise your_ hand.

- ’ NAKIA JONES, BEING-DULY SWORN,
, , : o _ e :

.TéEfCOURT; A1l right, Mr. Belding.

MR. BELDING: Thank.you, Your Honor. May it please
the coﬁrt? First,of all I wantea toﬂask:' The -- does the
court haQeliﬁ‘itS file the pro se ;—:whén he wasvstili pro
ée,,Mr, Joneé,filéd a,return that I would like to make sure
the dourt»hasAaééeséthJ

. Mé.faARRIGAN: That is part of.the packet that was
yhahded up'QAd - - | |

MR.. BELDINGE: Okay.

'MS.léARRIGAN: == is before the court at»thié ﬁime“

MR. BELDING: Great. n

THE COURT: "I might can find it.

MR éEﬁDING:' Great. - Mr. Jones did a lot"of~resear¢h
iﬁ this case and;vand;méde‘é lot Qf good points on his‘own
thét vaould,Ai would like thé court to consider in this
matter aS'well}:f“' | | /

- THE COURT: Okay.

MR, BELDING: ALl right. .
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N. JONES - DIRECTAEXAMINATION BY MR. BELDING. ] 8
DIRECT EgAMiNATION BY MR. BELDING:
Q. Wouid you please state ---

THE COURT: 1 have it.

MR. BELDING: Thank you, Your Honor.

Q.  Would you pleaseAstate your full name for the record?
A. Nakia Deangeld Jonesl
Q. Okay, and; Mr. Jones, where are you incarcerated right
now?
A. McCormick Correctional Institution.
. Q. -~ And is -- WHO is the warden at McCormick?
A.' Leroy Cartledge:
Q.  Okay, and is he a named defendant in this action?
A. Yes, sir.
Q. - Okay.' Now, you heard Ms. Harrigan recitg for the

court the procedural history of your cases?
A. Yes, sir.

Q. Okay. Did she pretty much cover how we came to be

here today?

A. Yes, sir.

Q.. Okay .

A.\ Close.

QT So, there was a YOA conviction and then a subsequent

jury trial that ‘ended up. in convictions for armed robbery
and a couple other things, right?

A. Yes, sir.
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N. JONES - DIRECT EXAMINATION BY MR. BELDING

Q. Okay. Now, vyou =-- she, éhe pointed out to the court
thére‘had been two previous PCRs. 1Is that t;ue?

A. Yes! sir. |

Q: bkay. NQQ; ina P -- ihva normal PCR, which -- we're

here under the Declaratory Judgments Act the way you filed

AY .

it, correct?

" A.  Uh-huh.
Q. All right.
A.  Yes, sif.
Q. fn a normal PCR, the, the sufficiency of thev

indictﬁents and. the sentencing sheets normally isn't
brought up. Isn't that correct?

A. Yes, sir.

Q. Okay, and because they'rélnot'brought up in your PCR,
was that part of your appeal of those PCRs? ‘

A.l Yes, sir.

Q. Okay, but was the, was the sentence sheet under the
YOA part of your appeal?

A. Yes,>$if.

Q. Okay. Now, let me go through the 1998 -- excuse me,
the 1996 convi;tion, okay? You were accused of committing
an assault and battery with intent to kill in January of
1995, correct?

A. Yes, sir.

Q. Okay. How old were you at the time of the crime?
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N. JONES - DIRECT EXAMINATION BY MR. BELDING 10

A. Twenty.

Q. Twenty.' Now, were you brought.to court in May of
19957

A. No, sir.

Q. I{m sorry. Did you have a court-appointed attorney
A. Yes.

Q. ;—— for that case?

A. Yes, sir.

0. And who was that attorney at the time?

Al Theres; Johns. |

Q. Okay. Was she with the public defender's office —--
A. Yes, sir. \

Q.  --- then? ALl right. 'Did she file er a bond

reduction in that case?

A.. Yes, sir. '

Q. Okay. Was it‘grénted?

A. No, sir.

Q.' 'Okay. Did yoﬁ stay 1n jail the entire, the entire

time that you were awaiting.trial or whatever?

A.  Yes, sir.

Q. Okay. Was theré an indictment finally handed down in
ydur case? |

A. Yes, sir:

Q. All right, and you temember when that took place? .
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N. JONES - DIRECT EXAMINATION BY MR. BELDING 11

A. I think Juqe, June -- which one?

Q. Well, Let me just ask you first.

A.  Go ahead.

Q. If I mayf Does Jﬁne 14, 1995, sound right?

A. Yes, sir:

4Q; Okay. I.undersﬁand you weren't there.

A Yeah. |

Q. . Okay. Now, when were youlbrought to court on tﬂis
chargé? |

A. January of'é -- '96,

0. Okay. Is-it possible that it was Februa;y of ---
A. Fébruary. :Excuse me. Yeah, February: Excuse me.
Q. Okay.

A. My fault:-tMy‘fault.

Q. No. That's a long time ago. The.records I've seen

indicate you were brought to court‘on'February the 29th, -

1996. Does that sound .correct?
A. Yes, Sir.

Q. Okay,_and at that time, were you still represented by
Ms. Johns? |

A, Yes, sir...

Q. Okay, and at that time, did, did she talk to you about
pleading-guilty before the courtAto the crime that you were
alleged to have committed?

A No, sir.
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Q. Okay. Did you appear in front of Judge L. Casey

Manning on that day?

A. I think so. I did. I think so. Yeé, sir..
Q. Okay. What was'the'purpose of .your appearing in court

in front of Judge Manning?

A. She just told me I'm going to get you a plea bargain,
and you will do one' year, and you'll get out. That's it.
Q. Okay. Had you ever heard of the Youthful Offender Act

at that time?

A.‘ No; sir.

Q. Did'she‘discuss the Youthful Offender Act with you?
A. No, sir.

Q. Were you asked‘by the court if you consentéd to being

sentenced under the Youthful Offender Act?

A. Not to my knowledge.
Q. Okay. Did -- there is an exhibit that I have

attached.

MR. BELDING: And, Yocur Honor, let‘me'just
parenthetically point out. Some of the exhibits I've
attached to the brief ﬁhat I éubmitted I obtained from the
clerk of couft’sxoffice. They're pot the bestf They have
the 1890s technology with microfilm in phere,ﬁénd they're

hard to read. I think that there might be some better

+

copies in your file; the Attorney General's .office has

better. ocnes. Hopefully you can, can, can make these out,
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N. JONES - DIRECT EXAMINATION BY MR. BELDING - 13

but I, I'm specifically going to ask Mr. Jones about

Exhibit 3.

BY MR. JONES:

0.
A.

Q.

\

Do you have that, Mr. Jones? . Okay.

Yes, sir.

AllAright. ELease'turn to Exhibit~3. Is -- does this

lock like the indictment for assault and battery with

intent to kill back in '957

A. Exhibit 32 I got ---

Q. Yes.

A.. I got bond hearing on mine, on Exhibit 3.

Q. Yeah, you gbt it last. There you go.

A Oh, okay. ~ Yes, sir. |

Q. All right. Do ybu recall -- 1t appears on my copy
that,‘that you signed the back of the, the indictmént. Is |

that your signature next to the signature of Barbara Scott?

-

.Q‘ |

A.

Q.

Yes, sir.

Oka?. Dd.ydu know why you signed this ipdictment?
No, sir.

Was it explained to you ---

No.

--- in any way why. you ﬁeeded to be signing'this?
No, sir.

Do you. know what your signature means on this

document?
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A. . Yes, Si:f

0. Oh, and when did you find that out? (

A. Wben I started reading cases and stuff on it.

.Q; okay. What, Whgt is yéur undefstanding of what your

signature on the indictment means?

A, I --'walver or I don't know. Waiver of indictment,

something like that. I don't know.
Q. Okay. Now, the next page that is still part of the

indictment is the actual ind;ctment that was handed down

stating.what ﬁhey allege that you did.

A. Yes, sir.

Q. Did you see a copy of this?

A . Yes,.sir.

Q; okay. in, in thié indictment, it is alleged -- is it

’alleged that you committed any bodily injury to this

alleged victim, Wesley Goodwin?

A. -No, sir. |

Q. Okay. Now, would you mind turning to Exhibit 47

Okay, I'll represent to you that this is the sentence sheet

that was signed by Judge Manning on that date back in 1996.

A. Yes, sir.

Q. Haye you see this before?

A. fes, sir.

Q. Okay. Now on the date of your sentencing, February

29, 1996, how old were you at that time?
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A. Twenty-one.

0. | Twenty-one vears old?

A. Yes, sir.

Q. Okay;' Now, in the printed indeﬁerminate sentence
form,-the third paragraph says thét —; can you read it
where -- does it say on yours at least that ---

A. At least tweﬁty4one years of age or less than

twenty-five years of age and has consenting right to be

~sentenced -- treated and sentenced as a youthful offender

under this act.

Q. Okay.  Was this all'explained to you?'

A.. No, sir.

Q; Before:you'éled_guilty?

‘Ai No, sir. |

Q. Did you see ﬁhis séntence sheet'at the time of your

sentencing?

A. No, sir.
Q. -When did you finally see a copy of this?
A. When 1 subpoena -- wheh I asked for a copy of my

records from the clerk of éourt.
Q. Scme time lafer?,
A. Yeah. Yearsy years later.
Q. Okay. CAll rightf
MS.'HARRIGAN?*]YOUI Honor -- Mf. Belding, are you

moving any of these info ---
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N. JONES - DIRECT EXAMINATION BY MR. BELDING 16

MR. BELDING:‘ I'm going to mové them all in at the
ehd,iif that'é all right.

MS. HARRIGAN: Okay. The state doeg have an objection
to. Exhibit 4.

MR. .BELDING: Okay. Well, I'm -- let me at this time

~—-— the...

BY MR. BELDING:

Q. Mr. Jones, do you, do you recognize this document?
A. Yes, sir.
0. It -- does this -- although it's hard to, to read,

does this look like every official version of the document

you've seen of\the sentencing under the Youthful Offender

Act?
A. Clarify for me.
Q. I'm SOorry. Is, 1s there anythHing different looking

about this than any version .or any copy you've ever seen?
A. Yes, sir. I ain't signed, I ain't signed any sentence
that was youth offender on here.

Q. I understand. Had you ever seen any copies of this

-where you did sign 1t?

A, No, sir. i
Q. Ckay.
A.  No, sir.

MR. BELDING: Your Honor, at this time I'd move this

as -- be introduced into evidence, Exhibit 4, as
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N. JONES - DIRECT EXAMINATION BY MR.‘BELDING
Petitioner’é i,in this hearing. This is a ccopy that was
?rovided to me by the clerk of courf's office, and I dida't
bring an authenticating witness, but we can get one.

MS. HARRIGAN: There is hotﬁing on here to indicate
that it is a éertified coby. ‘However, 1f Mr. Belding, as
an officer of.the court, says that 'he got it directly from
the clerk's office, then I'll withdraw my objection.

MR. BELDING: Thaﬁk you, Your Hoﬁor. As a‘matter of
fact, it the'botﬁomiit has the little microfilm dates and

everything. I, I wish I had a better copy myself. Thank
. L -

you.

(SENTENCING SHEET MARKED INTO EVIDENCE AS PETITIONER'S

EXHIBIT NUMBER 1.)

BY MR. BELDING:

,hQ. Now, Mr. Jones, what has now been introduced into

evidence as Petitioner's 1 in this hearing is a copy of
your youthful dffende:-sentence sheet.

A. Uh—huh.

Q. Okay. T want to make sure I understand. Did Ms.

~Johns, your attorney, discuss your sentence under the

Youthful Offender Act with you before you pled guilty?

b. No, sir.

Q. To .your recollection, did Judge Manning ask you did

you consent tco be sentenced under that act?

A. - No, sir.
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N. JONES - DIRECT EXAMINATION BY MR. BELDING 18

Q. Did you consent in writing to be -- being sentenced
A. No, sir.
Q. --- under that act;.and doesn't Exhibit 1 evidence

that you did not consent in writing to being sentenced that

way?
A, Yes, sir..
Q. All right. Is it your position under the Uniform

Declaratory Judgmehts Act that your YOA sentence is invalid
because you did not éohseﬁt'in writing as the-statpte
requires? |

A: That’s.cdrfect.

Q;‘ -Okay. When did you find out thét the statute required
that yOQ consent in writing?

A, When I started studying and got a copy of this from
the clerk of court, and I started‘studying a lot of cases,
going béck and stuff like that there. That's when I found
out that this sentence was illegal, and so I filed

declatory ([sic] --.dec -- declatory judgment.  That's what

I call it. I can't ---

Q. I undérstand; Okay; declaratory judgmept.
A. Declaratory judémént. Excuse me, sir.

MR. BELDING: And.I think the word that was used
earlier, YourlHOnQr,“is actually pronéunced indeterminate

sentence.
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N. JONES - DIRECT EXAMINATION BY MR. BELDING 19

APPLICANT: Yes.

'MR. BELDING: Soméone'said intermediate but that's --
I meaﬁ,,it's‘indeterminate. : . | |

.THE COURT:' I agree.

' MR. BELDING: Okay.

BY MR. BELDING:

Q. Mr. Jones, did you -- when you went under the Youthful
Offender Act to serve your year/ did you appeal that?

A. No, sir.

0. Okay. Did your attbrney ask you whether or not you

wanted to file an appeal?

A. No, sir.

Q. Okay. Did you just gb andvdo yoﬁr time?

A. Yes, sir.

Q. And go£ out in a year?

A Yes, sir.

Q. Okay. Dufing the time you were 1n jail under the

Youthful Offender Act, did you do any legal research about

your case?

A. No, sir.

Q. Okay. Now, later were you accused of committing a
crime in 19 -- that happened iﬁ Juné of 19877

A. Yeé, sir. -

Q.- Okéy. What were you originally charged with in, in

19972
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N. JONES - DIRECT EXAMINATION BY MR. BELDING _ ' 20

A, Three counts of armed robbery, possession of pistol
during a violent crime.
Q. Okay. Did the state serve you with notice of intent

to seek life without the possibility of parole?

A. Yés,‘sir.

Q. -Okay, 'and you signed for that?

A. Yes, sir.

Q. All right. Why were they seeking life wifhout_parole,

go your knowledge?

A. They was using my -- this invalid YOA conviqtibn for
enhancement filing‘purposes.

Q. Okay. Is that the first time ﬁhat YOu.knew that they
could do such a ‘thing? |

A. Yes, sir.

‘Q, Okay. Who were your attorneys at that time?
A. John Shutt [phonetic] and Robbie -- John Shepp

[phonetic] and Robbie Sneed.

Q. Okay. Did they ﬁove to quash the indictments?

A. Yes, sir. |

Q. .Okay. Was that mqtion granted or denied?

A. | Denied.

Q. - Okay.' You went to trial. How long did the trial
laét?

A. I think about a week. Something like that.

Q. " Okay.
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_N; JbNES - DIRECT EXAMINATION BY MR. BELDING ‘ » 21
A. So Iongvago.

Q. "And a§ the eﬁa, ybu were found guilty on -- of what?
A.".Pbésessioﬁ of -- thrée;éounts of arhed robbery,

possession of firearm during commission of a violent crime.

Q. Okay, and  did Judge Hall sentence you to life without
the'possibility éf parole?

A.' Yes, sir. (

Q. Okay. Did -- and you, as you heard earlier, you did
appédl thét'and -

A. -Yes.

Q. Part of YOur -- was paft.of your appeal that you
filed, it was ex post facto?

A, Yes, sir.

Q. Okay. Two strikes law came in after vyour original

conviction?

AL Uh-huh.

Q. Okay, but the,éupreme Court turned that.dan,'correct?
A. Yeah.

Q. All ffght. 'Néw, I'q'like vou to tellAthis court your
méin grounds forﬂdeélafatory Jjudgment. First thing 1is yéur

-- the seqteﬁcé sheet that you did not consernt under the
Youthful Offender Act, correct?

A. Yes[ Sir. |

Q. Okay: Even though you'd done the time%

A. I'd done the time yes, sir.
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=l

Q Okay. Is it your position that the sentence sheet 1is

void as a matter of law?

A. Yes, siri

Q. Does the'statute require that you consent in writing?
A. Yes, sir.

Q. Is‘there any‘writing of.yours, anyrsignature anywhere?
A. No, sir.

Q. Okay.‘!Is —-.do you, dévyou believe that, that the

sentence sheet has a place on it where you're supposed to

consent in writing? -.

A. Yes, sir.

Q._ Okay. ‘Now, as to, as to your 1998 convictions.

A, fes. |

Q. The ones that came out of the trial before Judge Hall.
A. Yes; sir.:

Q. Have you seen the sentence sheets ip those cases?

A. Yes, sir. |

Q. Okay. Did any of fhose indicate a jﬁdicial

determination of whether the convictions were violent,
serious, Or most serious?
A. No, sir.

/
as you can tell from those copiles, are those the sentence

Q. I'm going to show you and, éng hope you can -- as best

sheets from your 1998 trial?

A. Yes, sir.
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N. JONES - DIRECT EXAMiNATION BY MR. BELDING . - 23
Q.  Okay.
MR. BELDING: -Do ?Qu have ---
MS. HARRTGAN: Exhibit 82
_MR. BELDING: Yes.

MS. HARRIGAN:' Yes.

Youf Honor, at this tihe I'd move these be introduced
as Exhibit -- pboth Qf them as Exhibit 2. They are copies
from the clerk's office,and a'little hard to read, but I
think‘yéu can make ﬁhem out.

MS. HARRIGAN: ©No objection from the stafe.

MR. BELDING: Thank you.

(SENTENCING'SHEETS MARKED INTO‘EVbeNCE AS

PETITIONER'S EXHIBIT NUMBER 2.)

' BY MR. BELDING: .

Q. All right. Now, on those —; whét's now peen
introduced as Plaintiff's Exhibit 2, do any of those
indicate any ofnthose'judicial determinations about
violent, serious, or most serious?- |

A. No, sir.

0. All‘right.' Is there any determination that you can

tell from those sentence sheets that would justify a
sentence of life without possibility of parole?

A. No, ;ir.

, [

Q0. Okay. Is it your position, Mr. Jonés, that under the

Uniform Declaratory Judgments Act, that you've got a --
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"N. 'JONES - DIRECT EXAMINATION BY MR. BELDING 24

what thgy call é'justiciablv'c‘ntribu -- now I'm not saying
it -- juéticiable controversy 1in fhis court with the state?
A Yes,.sir. |

Q. -All right,._Now, if the state were to -- if this court

were able to rule that‘your YOA sentence was inadeqﬁate
under the law ---

A. Yés, sir.

Q. --- because the.étatute wasn't followed and vacated

that sentence, even>though it's years later.

A. Yes, sir.

Q. Would it affofd you relief?

A. Yes, sir.

0. Okay, and in'what Way would it afford you relief?
A, it wouid:take the iife sentence, life without the

possibility,of parole, off me.
Q. My. Jones, I want to talk briefly. You also --
understanding that you, you, you filed this action by

yourself, correct?

A, ‘Yes,'sir.

Q. So, you'reApro se?

A.  Yes, sir.

Q; You know what that meané?

A.  Uh-huh.

Q. All right. Did vou irclude the habeas corpus part of
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N. JONES - DIRECT EXAMINATION BY MR. BELDING 25

A. Yés, sir.

Q. ~-- action?

A Yes,,Sir.

Q. What do you undersﬁand habeas corpus to be?

A. It's a little confusing on my end. ’

Q. Okay. Ais it -- did you understand that may be a way

to get you to the court to see if you're being held

legally?

A. Yes, sir.

Q. Okay. i undéjstand you don't speak Latin, doAyou?

A.  No. |

Q. . Okay. Is, is if.—; is that just another type of PCR,

A. Yes.
Q. --- a séparate action where you're trying to show that

you're being held illegally?

A. A separate action.

Q. And, and why do you feél'you're‘being held unlawfully?
A. Because my 1995 cénvictioﬁ is‘illegal;

Q. Okay. Are‘you, in this action, tésting the legality‘

of your present detention?

A. Yes, sir.

Q. For the reasons you just stated?
A. Yes, 'sir:

Q. Now, let me hand you what has been marked as part of




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Po. -

N. JONES - DIRECT EXAMINATION BY MR. BELDING
your trial brief that is Exhibit 1. You.may have discussed
this earlief, but let me show you. Do you recognize what,

what that, that is?

A. I 'know thart that's the arrest warrant right there.

Q. Okay.

A, I don't, I don't, T don't know what this is.

Q. Let ‘me represent to you that's the back.

AL Oh.

o ndictrent _

Q. Okay. 1Is this the srrest warrant from your YOA, what

ended up being your YOA conviction?

A. Yes, sir.
Q. So,Athis is the assault and battery with intent to
kill? | |
A.  Uh-huh. TYes, sir.
Q. All right.‘

Mé. BELDING: Your Honor, again from clerk's office,
I'd.hove this -- ha§e this exhibit introduced as Exhibit 3

for the plaintiff.

MS'. HARRIGAN; ‘No objection frdm the state.
BY Mﬁ. BELDING:
Q. All right. Showing you, :Mr. Jones ---
V THE COUQT Hold on " She can only go so fast.

Indjctmen+
( SERREH—RARRENT MARKED INTO EVIDENCE AS PETITIONER )

*EXHIBIT NUMBER 3.)

BY MR. BELDING:
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N. JONES - DIRECT EXAMINATION BY MR. BELDING 27
Q. Briefly, Mr. Jones, let me show'you what has been
marked inAyour brief as Exhibit 2. Do you recognize the --

that document?

A. Yes, $ir.

Q. Okay. Was thét the petition for the bond reduction?
A. Yés, gir. * | |

- Q. Okay, aﬁd'were.you granted ---

A.  No, sir. y

Q. ~-- reduction? Okay.

AL No, sir.

MR. BELDING: 'You£~Honor, again T would move to have
this introduced as Plaintiff's Exhibit- 4.

THE COURT: What's the relevance of that?

MR. BELDING:‘ In his, in his handw;ittenvbrief -— and
I included it in my brief, too -— he was in jail the entire
time withou£ much behefit of having Ms. Johns come by, and
he -- this is the'reason that he pled guilty is he'd
'already Eeen in jail erOOQer a year, even ghough she méved
to have .the bond‘réduced. It's...

THE COURT: Okay.

MS. HARRIGAN} The state would object to that as an
issue that was already litiééted in his two prior'PCRS.
The state would object to any further ---

" THE COURT:, I'just don't‘UHderstand‘fhe -- I mean, his

issue is is that he didn't sign off on getting a YOA.
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N. JONES - DIRECT EXAMINATION BY MR. BELDING ) 28
Theréfore, his'ABIK case is invalid from 1996 when he pled

in front of Judge Manning. Therefore, his life sentence is

"invalid because the original sentence that was used to

increase his punishment and enhance his punishment per the
statute waé‘originally invalid, righf?

That -- that's your deal?

WITNESS: Yes, sir.

THE COURT: VYour deal is that Judge Manning gave you
an illegal sentence in 1996, not -~ you alreédy -—- you've
already'litigated-the ex post facto énd lost. You'wve
already litigaﬁed Ms. Johns being ineffective and lost.

Your issue is that Judge Manning couldn't have given you

- that sentence without you agreeing to it and, therefore,

that sentence 1s void; therefore, that sentence being used
to enhance you on the néxt set of charges is( is improper.
Therefore, a life sentence is improper 

'APPLICANT: Thét'é correct, Your Honér.

THE COURT: Okay. |

MR; BELDING: :We got right to it. Aall right, VYour
Honor, and I wouldvjust add all that's included in our
brief and argumént in support of it.

.THE COURT: That's fine. I mean, you know, all of
your, your briefs and motions will be clocked in and made a
part of thé record. I.mean, and éll these are official

court dbcuments. So,.it's not like 1it's something that,
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you know, he has created. I, I Jjust don't -- there's

1

really not much relevance in the fact that she filed a bond
reduction mééibﬁ_or she --—=~ \

MR. BELDING: I'understand.

- THE COURT:T‘——— didn't for the purposesv—— I mean,
this is purely almost a legal argument - -

APPLICANT: VYeS. |

THE ¢OURT:V --- more than anything.

Do ydu agree with that?

APPLICANT: VYes, sir.

.THE COURT: I'm not trying to put words in your mouth
but, I mean, in, in your mind yoﬁ, you've created this and
you -- thisAis -- what happened happened.

APELICANT: Yes, sir. |

THE COURT: There's really not much dispute in that,

okay, based on what I've heard today. ‘But it's more of a

legal issue as to.what the effect of that is. Do you agree
Qith that?‘

APPLfCANT: ;Yes,'sir.

Mﬁ. BELDiNG: I;‘I think that sums it up.

THE COURT: Okay.

MR. BELDING: And I have no further gquestions.

THE COURT:  ©Okay. Good. |

Go ahead. |

MS5. HARRIGAN: Briefly, Your Honor.
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CROSS-EXAMINATION BY MS. HARRIGAN:

Q.

Mr. Jones, you signed the indictment for your 1985

ABWIK, correct?

A,

Q.

I, I don't remember, ma'am.

.But I, I believe it was Exhibit 3. Do you still have

your exhibits up there?

THE COURT: No. I have the exhibits.

MS. HARRIGAN: Oh.

BY MS. HARRIGAN:

Q. Do you have your copy oﬁ_your attorney's brief?

A." Yes, ma'am;

0. Do, do you fecall your signature on there? I think
you ﬁeStified on direct .that you -- tha£ was your
signature?

A Yeé, ma'am.

Q. Was this given to you at the same time as the Youthful

Offender Act sentencing sheet you didn't sign?

AL

ma

@]

Al

,Q.

mdefevminate
No. I, I never seen the zsesdent sentencing sheet,

'am.

You've never seen that beforé?

I never seen ---

It wasn't presented to you with ---
No, ma'am, ét all.

And you knew at the time of your trial for your three

- robberies and your weapons-charge the state was seeking
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life without parole -—-

A, Yes.

Ql - pursﬁant to -

A Yes

Q. -—- 17—2%—45 -——-

A ‘Yes/ ma';m.

Q. Right?

A, I'know'that, uh—huh?

Q. So, you were aw;re that this 1995 assault and battery

with intent to kill was being used for enhancement

purposes?

A. Yes, sir.
0. At'that time gn 19987
A, Uh—hgﬁ.
Q. And youjhad a direct appeal of that, those three ---
A. | Yes, ma;am. A
O cbnvictioné for armed robbery and your weapons

charge, correct?

A, Yes, ma'am.

Q. And your appeal specificaliy dealt with enhancement

issues and using.that ABWIK for enhancement purposes to

give you life without parcle, correct?

A. ‘Yes. That's my' understanding.
Q. = And you had two prior PCRs challenging both the armed

robberies and -- at least in your second challenging the
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1995 conviction, correct?
A. Yes, ma'am!
Q. And you've been afforded two appeals of each of those
PCRs, correct?'_ |
A. Yes, ma'am.

MS. .HARRIGAN: No furthe: queétions, Your Honor.

THE CObRT: Any.redirect?

MR. BELDING: Nothing‘on redirect. Thank you, Your
Honor. |

THE COURT:T'All right, is there -- an;.since I'm the
judge and £here ié’np_jury,‘is there anything else you want
to teli.me?' Méybe vou think ; have ——}and I'm not trying

to puﬁ words in vyour mOuth, but do you, do you think, based

‘on my recitation just a couple of minutes ago of what you

believe is your iésue, do you believe that I've accurately

stated it? Or is there anything else you want to -- this

is your opportuﬁigy to tell me anything else -

APELICANT: No.

THE COURT: --- you want to tell me.

.APéLICANTf No, sir. I'm fine.

THE COURT: You sure?

APPLICANT: Yes, sir.

THE COURT: Okay,'ﬁecause51 dOn}t, I don't want you to
say he didn't let mé talk, or he didn't give me an

opportunity. If you, if you want to tell me something else
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about it, then, you.kndw, now is your chance.

AE?LICANT: No, sir. No, sir.

THE COURT: Okay. Very good. Thank you very much,
Mr. Jones. |

MR. BELDING: Your Honor, that would be the
plaintiff's case. We, just briefly, if, if -- we
app:éciate.you téking the timeAto review the submissions.
Obviously,'weAdon't think that this is a case of‘statutofy

interpretation at all. The statute's clear. It says even

.on the form what's supposed to be done, and it didn't

happen/ and the petifioner's cése, the plaintiff's case 1is
that makes it void ab iﬁitio.

THE COURT: All right, Ms. Harrigan.

MS. HARRIGAN: And in response to that, the state

would contend that at most, that would make the sentence

illegal, not the underlying conviction illegal. And all he

would be entitled to in the case of an illegal sentence,

that he be -- the case would be remanded for the purpose of
resentencing. So, the overall underlying conviction would

still stand and would still be eligible to be used for the

LWOP provisions as set forth in 17-25-45.

Additionélly, a lot of these issues have already been
litigated in his direct appeal, his two prior PCRs, and his
apéeals of his twofpﬁior PCRs. The étaté would contend

that this is blocked under res judicata. It's been --
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issues;surrqthding this, this might be a new way of
couching it,'but this issue has been litigated several
times. He's been afforded an oppertunity to come to Courtv

several times to litigate these issues.

Additionally, regarding his habeas petition that was

vfiled pro se, and I believe is still mentioned in

plaintiff's trial brief. I don't believe it's being
abandoned b? Mr. Belding .or petitionet: Habeas is'only
available for'Constitutional-vielations of which PCR is
inadeguate or unavailable, and here the facts‘have not
changed; there's nothing new; ~This is just a situation
where habeas.is being used, the state would contehd, to get
atoﬁnd the lohg—standing rules in South Carolina against
successive applications as set forth ithice, as well as
statute of limitations”

And finally, a declaratory judgment or habeas should
not be able to be used just to circumvent the clear
standing case law and statutory provisions entitling
applicaht to his one bite at the apple. Mr. Joaes has had
multiple bites of multiple apples at this point, and we're
asking that this matterlbe dismissed.

If Your Honor would like, I coﬁld address each of the
iasues as set fotth in plaintiff's trial briet, or the

state is more than happy to submit our own response to

plaintiff's.trial brief.
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- THE COURT: Why don't we do this? Why don't you bot
prepére pfoposediorders? Is sixty days Qnough time? If
it's not,‘teli me how. |

‘Mé. HARRIGAN: Sixty should be more thén fine, Yqﬁr
Honor.

MR. BELDING: That‘ﬁakes us beyond Christmas, right?
I can't dé math that fast.

COURT: I think so, yes.

MR. BELDING: That's, that's ---

MS. HARRIGAN: I believe it's Jaﬁuary,~mid—January.

MR..BELDING: That will be, that will be enough time.

THE COURT: Aéd if you need more time, just email the
law clerk. I don't get upset about things like that.

MR. BELbING: What, what is your law clerk's name?

.THE‘COURT: Elizabeth Hedgepeth. -

THE COURT: "Ail'right.

MS. HARRIGAN:frThank you, Your Honor.

MR. BELDING: -Thank you, Your Honor.

THE COURT: All right, good luck to you, Mr. Jones.
APPLICANT: Okay. Take care. |

THE COURT:l You,ﬁtoé, Sir.

-—-—- END OF TRANSCRIPT OF RECORD ---
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