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CERTIFICATE OF COUNSEL
Counsels for Petitioner certify that the Petition for Rehearing was made and denied by the

Court of Appeals on January 28, 2016.
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QUESTIONS PRESENTED
1. Did the Court of Appeals err by failing to. hold that the record.on appeal contains
undisputed facts which obj ectivély should have led a reasonable person to discover the damagés
complained of herein and trigger the statute of limitations to run?
2. Did the Court of Aﬁpeals err in holding that McAlhany may create his own issue of fact
by presenting inconsistent and contradictory testimony without also providing the requisite
explanatioq, elaboration, and/or connection to new evidenée as neceséitéted by prior South
Carolina precedent?

3. Did the Court of Appeals err by failing to recognize that one who produces a CL-100
Wood Infestation Report has a no legal duty to discover and disclose mold and/or conditions
conducive to mold, contrary to statutory and regulatory provisions?

4, Did the Court of Appeals err by failing to hold McAlhany’s injuries for personal injury
and property damage are indivisible, and as such, the statute of limitations for both began in

October or November of 2007?
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STATEMENT OF THE CASE

Kenneth A. Carter, Sr. d/b/a Carter & Son Pest Control, Carter & Son fest Control, Inc.
(collectively hereinafter “Cérter”) conducted an inspection for termites, and other wood
destroying organisms, on October 19, 2007 for a residence at 3633 Faust Street, Bamberg, South
Cafoliha and thereafter issued a CL-100 Wood Infestafion Report (“CL-100"). (APP. p. 243, 11.
8-15, pp. 227-228). This inspection was performed as a prerequisite for. the sale of the Faust
Street property from Co-defendant, Erick Cogburn (“Cogburn”™), to Plaintiﬁ’/Respondént, Claude
McAlhany (“McAlhany”). (APP. p; 21, 11. 9). The use of, and certain éontents in, this CL-100
are governed by South Carolina regulations as promulgated by the Director of the Department of
Pesticide Regulation, és named in the enabling act and relevant regulations."

The CL-100 issued by Carter states, in relevant part, that this “report is for the purpose
only of an opinion of the presence or absence of wood—déstroying organisms.” (APP. pp. 227-
228) (emphasis added). Moreover, pursuant to South Carolina Regulations, CL-100 inspections
are never intended as a “report of the presence or absence of health-related fungi” (such as the
mold complained of by McAlhany) “or conditions conducive to their presence or developmenf in
the structure.” Additionally, the CL-100 at issue also contains a mandatory exclusion stating that
“[t]his report speciﬁcally excludes [inspection of] hidden areas, areas not readily accessible.”
(d.).

While most CL-100 reports do inspect for the presence of wood moisture-content only

around the property’s crawlspace, as a precursor to termite intrusions, the particnlar CL-100

! See Pesticide Control Act, S.C. Code § 46-31-10 et seq. (defining “Director” to mean the Director of the Division
of Regulatory and Public Service Programs, College of Agricultural Sciences, Clemson University.) Also see S.C.
Code Regs. 27-1070B (naming the relevant Department as the Department of Pesticide Regulation, a department
within the Division of Regulatory and Public Service Programs, Clemson University, and the successor to the
Department of Fertilizer and Pesticide Control and the Plant Pest Regulatory Service.) '

?8.C. Code Regs. 27-1085K(4) (emphasis added).
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report at issue indicates that no moisture tests were performed on the Faust Street property.® (Jd.).

In particular, the preformatted mandatory section (5), of the instant CL-100 states, “[t}here is
evidence of the presence of excessive moisture conditions below the first main floor.” Section
%) cbrresponds with two boxes allowing for a “check,” or other mark, to respond “Yes™ (or
otherwise) to the preceding statement. The CL-100 in question has a typed “NA” response to
section (5) to éignify that no moisture tests were performed. (/d.). . In another section of the CL-
100, intended for a more detailed explanation pf findings, designated “Remarks,” Carter notes
that “[t]he building was built on a cement slaB and is therefore inaccessible for underneath
inspection.” (/d.). Carter further explains in this section that “[w]ood and ground meisture [sic]
is not available due to the building being on [sic] cement slab.” (Id.). McAlhany signed and
dated the CL-100 on November 5, 2007, thereby acknowledging that he reviewed and received
such report. (Id.). And, McAlhany further confirmed his acknowledgement by testifying to his
review of this CL-100 report. (APP. p. 96, 11. 13-25).

McAlhany also testified that he took residence in, and possession of, the Faust Street
property approximately two weeks before the November 5, 2007 closing. (APP. p. 99, 11. 17-25). |
McAlhany chose not to have a certified home inspection performed on the home. (APP. p. 102,
11. 8-16). Instead, McAlhany personally inspected the propérty. (APP. p. 136, 11. 5-10).

Immediately after taking possession of the Faust Street Property, in October of 2007,
McAlhany testified that he personally began repair and remodeling work on the home. (APP. p.
100, 1L 10-13). McAlhany pulled-up the existing hardwood floors, which already were warped
from water seepage into the home, and installed — what McAlhany believes to be — the correct
moisture bamer ([d., 11. 11-25). McAlhany testified that he also discovered “black mold” when

he “very first moved in there” and “tore out the first floor,” while engaged with the replacement

31d. (3)c).
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of the existing hardwood floors. (APP. p. 152, 1l. 1-7). This could have only occurred on or
| about October-or November of 2007. This time-line of work done to the Faust Street property
floors in 2007 is referenced several times by McAlhany in his deposition. (APP. pp. 100-102, p.
152, ll 1-7). McAlhany testified that he did his best to clean the mold discovered in 2007 with
© bleach and other “mold products” supplied by a friend. According to McAlhany, he then
installed the replacement ﬂoor, along with a new moisture barrier, on top of the cleaned areas..
(APP.p. 152, 1. 16-19). McAlhany’s testimony the'n again confirms that the mold cleaning
products for first replacement floor’s installation were supblied in 2007. (APP. p. 153, 11. 2-3).

The excerpt, which follows, is taken from the deposition of McAlhany:

Q: When you first moved in?
| A: When I very first moved in there. The first flooring that was in

there, when I took it out from it being warped because it had the
wrong moisture barrier under it, that’s what was under it, the black
mold.
Q: So you found mold when you first moved in the house?

‘ A: When I very first moved in there after I tore out the first floor.
(APP. p. 151, 11. 25, p. 152, 11. 1-7; Deposition of McAlhany).

Additionally, McAlhany notes that the floor he personally installed, after taking residence
at the Faust Street Property, also began to warp from water intrusion about eight to nine months
later. (APP. p. 101, 11. 5-9). McAlhany also claims to have discovered additional mold in a
bedroom — somewhat confusingly — in ““07/°08, or late 08 sometime” while he was pai_nting the
bedroom walls and the roller penetrated the sheetrock. (APP. p. 102, 11. 2-6, p. 107, 11.-5—13).

Later, McAlhany then clarifies that the bédroom mold discovery occurred “[i]n probably *09.”
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(APP. p. 109, 1. 25). After discovering the bedroom mbld, McAlhany claims he used a |
“sheetrock knife” to remove a 12-foot span of sheetrock. (APP. p. 107, 1l 13-1'6). The removed
sheetrock section, covered in mold, accidentally fell to the ground and created the main mold
spore exposure complained of by McAlhany. (Id.).
‘After this latest mold discove_:ry in the bedroom, McAlhany hired EXecutive Restoration,
~ amold specialist, to investigate. (APP. p. 105, 11. 18-21). Executive Restoration determined that
the cement blocks, forming the outer wall for the first-floor, are partially buried on the exterior in

dirt and sand. These cement blocks were not sealed properly, and as such, when rain water seeps

|
|
|
i
through the sand and dirt, it penetrates the éement block wall, then into the sheetrock, and house.
} (APP. pp. 105, 11. 18-25, 106, 11.-'1 -6). According to McAlhany’s testimony, “this was a bad
design;” Carter would agree. (APP. pp. 105, 11. 23). McAlhany further testiﬁed that Carter did
not design the home nor install the cetﬁent blocks. (APP.p. 118, 11. 12-15).
Due to the mold damages described above, McAlhany initiated the instant action on April
11, 2011 against Carter alleging negligence in the issnance of the CL-100 inspection by failing to
perform a moisture test. (APP. p. 17-24). McAlhany then asserts that this negligence caused the
mold, property damage, and personal injury (from inhalation of mold/fungi spores) as -
complained of by McAlhany. (/d.). McAlhany also brought a claim against Cogburn, the
property seller, alleging negligent misrepresentation regarding the condition of the Faust Street
property. (1d.).
Both Carter and Cogburn answered by denying all allegations and causes of action
-against each and asserting the statute of limitations as an affirmative defense. (APP. pp. 25-38).

Following the deposition of McAlhany, Carter and Cogburn each filed rﬁotions for summary

judgment pursuant to Rule 56, SCRCP, and Carter proffered a supporting memorandum. (APP.
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pp. 40-71). The trial court heard Carter’s and Cogburn’s motions for summary judgment on July
26, 2012, and after receiving oral argument and consideration of written memorandumé, the trial
court took the matter under advisement. (APP. pp. 72-92). Thereafter, the trial court issued an

order granting the motion on»Sveptember 13, 2012. (APP. pp. 5-15). McAlhany then moved the

- trial Court to reconsider by filing a Rule 59 (), SCRCP, motion dated, September 24, 2012,

(APP. pp. 42-43). McAlhany’s Motion to Reconsider was denied on February 15, 2013. (APP.
p. 16). In response, McAlhany filed a Notice of Appeal on March 18, 2013. (APP. pp. 316-
317). On November 12, 2015, the S.C. Court of Appeals reversed the decision of the trial court
regarding damages solely resulting from mold, but not for termites, and remanded the case back
to the Circuit for further consideration.* (APP. pp. 377-391) A timely Petition for Rehearing was
filed by both Carter and Cogburn. (APP. pp. 392-402). The Petition for Rehearing was made and
denied by the Court of Appeals on January 28, 2016. (APP. pp. 411-414).
ARGUMENT

1. THE COURT OF APPEALS SHOULD HAVE HELD THAT THIS ACTION IS TIME

BARRED BY THE STATUTE OF LIMITATIONS

S. C. Code Ann. §§ 15-3-530 (3) & (5) provide that “(3) an action for trespass upon or
damage to real property;” and “(5) an action for... any injury to the person” must be filed within

three (3) years such cause arose. In South Carolina, this statute of limitations “runs from the date

- the injured party either knows or should have known by the exercise of reasonable diligence that

a cause of action arises from the wrongful conduct.”® Moreover, South Carolina Courts “have

* McAlhany v. Carter, 2015 S.C. App. LEXIS 237, *17-18 (S.C. Ct. App. Nov. 12, 2015) “Because McAlhany was
aware of terriites in the home in late October 2007, and he knew the October CL-100 erroneously stated there were
not active termites in the home, a reasonable person would have been on notice of a potential negligence claim
against Carter for fermite damage. Nevertheless, a reasonable person would not have been on notnce ofa potent1al
negllgence claim for mold damage.” (emphasis in original).

3 Young v. South Carolina Dep't of Corrections, 333 S.C. 714, 719, 511 S.E.2d 413 (Ct. App. 1999)(citing and
summarizing the holding of Wiggins v. Edwards, 314 8.C. 126, 442 S.E.2d 169 (5.C. 1954)).
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interpreted the ‘exercise of reasonable diligence’ to mean that the injured party must act §vith
some promptness where the facts and. circumstances of an injury place a reasonable person of
cominon knowl_edge and exi;erience on notice that a cléim against another party might exist.”®
This discovery rule standard, articulated above, is an objective test to be applied to McAlhany
and the fact and circumstances of the injury at issue.”

McAlhany complains that Carter failed to detect moisture and report the same in the CL-~
100 at issue, thus giving rise to McAlhany’s injuries. Carter counters this cause of action by
. asserting a statu;ce of limitations defense. Carter argues that according to McAlhany’s’own
testimony, he had at least two separate opportunities where through the “exercise of reasonable
diligence” McAlhany would have discovered “that some right of his has been invaded or that
some claim against another party might exist.”® The first of these instances include McAlhany’s
repeated testimony that he discovered mold and water damage upon immediately taking
possession éf the Faust Street Property and beginning repairs of the original floor. (APP. p. 152,
. 1-7).

Although some of McAlhany’s testimony appears contradictory, McAlhany frequently
testified he discovered the ﬁrst—ﬂoor,}wai'ped by water intrusion, and covered in “black mold” in

November of 2007. (APP. p. 100, 11. 10-25; p. 152, 11. 1-7). Such testimony reveals that he was

fully aware of the existence of water dainage, the presence of moisture, and mold/fungi from first

taking possession of the property. Since McAlhany had specific knowledge of the very

conditions complained of by this lawsuit upon immediately taking possession of the Faust Street

8 Dean v. Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (S.C. 1996).
" Cline v. J.E. Favllmer Homes, Inc.,359 S.C. 367,371 (S.C. Ct. App. 2004).
8 Snell v. Columbia Gun Exchange, Inc., 276 S.C. 301, 303, 78 S.E.2d 333, 334 (S.C. 1981) (per curium opinion).
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property, then the statute of limitations must begin to run from this date.® As such, the suromary

judgment granied by the trial court should have been sustained.

Tiw second instance where — through the exercise of reasonable diligence — McAlhany
would have discovered the alleged injuries, about which he complains, is on the face of the CL-
100 at issue. (API". pp. 227-228). With regard to this notice and opportunity for discovery, there
is no ihconsistency of testimony. (APP. p. 96, 11. 13-25, pp. 227-228). As previously noted, this
CL-100 makes plain in several places that no moisture tests were performed. All CL-100 reports
in South Carolina include the following preformatted language, “[t]his report specifically
excludes hidden areas, areas not readily accessible, and the undersigned pest control operator
disclaims>that he has made any inspections of such hidden areas or of such areas not readily
ac;essible.” (APP. pp. 227-228). Additionally, the specific CL-100 issued by Carter repeatedly
indicates that wood and ground moisture readings were not performed on the Faust Street
property and then goes on to explain that the lack of such a test is due to the building being on
cement slab. (/d.)

McAlhany’s signature and testimony confirm that he received and read the CL-100 at
issue. (APP. p. 96, 11. 13-25, pp. 227-228). If McAlhany believes the failure of Carter to
perform such tests give rise to his cause of action, then again, by McAlhany’s own testimony, he
had specific knowledge that no moisture test were performed in November of 2007. McAlhany
chose not to have a certified home inspection performed, on a home built in the 1960’s, which
would have better determined the condition of the home he was purchasing. (APP. p. 102, 11. 10-
15). The plain language of the CL-100 report advised that no moisture tests were conducted, and
a reasonable person would be aware of the implications associated with the presence of moisture,

and the possibility of mold ensuing, as well as the likelihood of health problems that might arise

® Dean Id. at 363. (Citing Johnston v.‘ Bowen, 313 S.C. 61, 437 S.E.2d 45 (1993)).
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with a mold infestation. McAlhany need not be aware of the full extent of his damages or have
specific knowledge that a cause of action exists. He merely needs to understand “that some right
510

of his has been invaded or that some claim against another party might exist.

 The uncontroverted evidence in the record reveals that McAlhany had access to the CL-

100 and reviewed the CL-100 with language notifying him of the lack of 5 moisture reading.

Moreover, McAlhany acquiesced to the proposition that he “knew,” in October of 2007, that
Carter “hadn’t done his job properly.” (APP. p 156, 11. 18-20). As such, McAlhany was

certainly on notice that some right of his has been invaded or that some claim against Carter

might exist. 4As such, the summary judgment granted by the trial court should have been

sustained.
2. THE COURT OF APPEALS SHOULD NOT HAVE ALLOWED MCALHANY TO

MANUFACTURE HIS OWN ISSUE OF FACT.

To the extent this Court finds McAlhany’s testimony inconsistent, the Court of Appeals
erred by too narrowly construing McMaster v. Dewitt, 411 S.C. 138 (S.C. Ct. App. 2014) and the
proposition that a party “cannot create a conflict and resist summary judgment.”"" The Court of
Appeals’ opinion in the instant action focused incorrectly on the “sham affidavit” at issue iﬁ
McMaster and not the more important principals oﬁtlined by the case-law supporting cited by
McMaster.

Carter maintains that a close examination of McAlhany’s deposition testimony
demonstrates that McAlhany found mold and moisture at various places and at various times

beginning with his initial possession of the house. However, the Court of Appeals disagreed and

10 Snell at 303 (emphasis added.)
"' 1d. at 149 (citing Torres v. E.I Dupont de Nemours & Co., 219 F.3d 13, 20 (st Cir. P.R. 2000)).
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found his testimony contradictory and unclear.'? Yet, McAlhany has never offered any

explanation, elaboration, or new evidence for the contradictions of his deposition as required by
the case-law.

Should McAlhany wish to change his testimony, then — according to well established
precedent — he must “give a satisfactory explanation of why the testimony is changed.”® As the
Court of Appeals noted in McMas{er;, “[e]xplanations that may be satisfactory include the need
to correct misstatements made duriﬁg the deposition,... to ‘elaborate upon or clarify information
already submitted,” and ‘to alter testimony based on the discovery of new evidence.”**

Without some exﬁlanatidn, McAlhany would appear to lack the personal knowledge
necessary to establish a foundation for any ensuing testimony as required by South Carolina Rule
of Evidence 602 on a material issue of this action. Alternatively, if McAlhany cannot provide
clarification, then he might be considered “incapable of expressing himse;lf concerning [this]
matter as to be understood.” In either situation, if McAlliany cannot present clear and cogent
testimony, or an appropriate explanation for the repeatedA inconsistency of ﬁis testimony, then

Carter should not be required to defend a case where the complainant cannot put forth competent

testimony on a material issue of fact.”

2 Mc:A Ihany LEXIS *9

13 Colantuoni v. Alfred Calcagni & Sons, 44 F.3d 1, 5 (1st Cir. R.I. 1994) (citing 10A C. Wright, A, Miller & M.
Kane Federal Practice and Procedure § 2726, at 30 31 (2d ed. Supp. 1994)) (internal citations omitted).

McMaster at 149 (internal citation omitted).

15 See State v. Tennant, 394 S.C. 5,12(S. C 2011) (indicating that if a foundation is not provided, then such
testimony should be excluded.)
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3. THE COURT OF APPEALS ERRED BY FAILING TO RECOGNIZE THAT A CL-100

INSPECTION INCLUDES A NO DUTY TO DISCLOSE CONDITIONS

CONDUCIVE TO MOLD

The Court of Appeals’ opinion iinproperly creates a duty on CL-100 inspectors to find
mold and/or “conditions conducive to [the] presence or development in the structure’; of health
related fungi (i.e. mold).'® Such a holding goes weli beyond the statutory duties set forth in the
enabling Pesticide Contro]l Act, S.C. Code § 46-31-10 ef seq. and directly contravenes the
regulatory duties imposed by S.C. Code Regs. 27-1085K.

Specifically, .the Court of Appeals notes that “[a]ccording to McAlhany, [Carter was]
negligent because it knew of water damage to the home at the time of the October 2007 CL-100,
yet it failed to conduct a moisture test. As a result, the home developed mold, which caused
McAlhany's injury in August 2009.”'7 The Court then goes on to recite the elements of
negligence, beginning with “a duty of care owed by [Carter] to [McAlhany],”'® and thereafter -
asserts that “there was evidence [in the record] Carter had a duty to check moisture levels in the
home ... as part of a CL-100 inspection.”"® However, Carter asserts that he only is required to do
a mbisture reading when there are other visible signs of water and only in readily accessible
areas of the property.? (APP. pp. 237-239). As discussed infra, this duty arises solely in
connect with an inspection for termites, since moisture makes termites more likely.?! The Court
of Appeals’ opinion is silent as to what evidence in the record demonstrates — or on what legal

authority it relies — to support the proposition the Carter had a duty to discover moisture related

16 Colantuoni at 5. ’

i; McAlhany v. Carter, 2015 S.C. App. LEXIS 237, *24 (S.C. Ct. App. Nov. 12, 2015) (emphasis added).
Id *25 .

1d %26

2% 8.C. Code Regs. 27-1085k(3)(c).

! 1d. 27-1085K(4)
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to mold.?* What can be found in the record is Carter’s position that moisture levels need only be
measured in readily apcessible pl'aces, when moisture is viably present, and that the qément slab
foundatién preventé access to such areas. (d.).

Carter’s duty to inspect .the' moisture levels is Iimited in scope to the “moisture-content
readings around the interior perimeter of the crawlspace and in the accessible portions of the

center of the crawlspace”23

and only as such moisture-content is useful in “describing the
apparent absence of wood-destroying organisms.”** $.C. Code Régs. 2'?-1085K(4) makes plain
that one performing a CL—iOO inspection has absolutely no duty to discover or disqlose moisture
— as that moisture might cause or be a condition conducive to — the development of mold/fungi.
“The Wood Infestation Report [CL-100] is in no way a report of the presénce or absence of
health-related fungi or conditions conducive to their presence or development in the structure.”?
Carter argues that this position is supported by the Clemson Report, issued By Kristin Lennox.
(APP. pp- 201-204). Although Ms. Lennox found that the CL~100 at issue failed to fully comply
with South Carolina Regulations, Ms. Lennox noted that this failure related solely to the non-
disclosure of previous terminate damage. (/d.). Ms. Lennox refused to comment on the presence
or absence of health related mold/fungi in connection to the issuance of the CL-100. (Id.). Carter
argues this is because the presence of health related mold and fungi, or condition conducive to
such, are not within the scope of a CL-100 inspection.

By finding Carter had a duty to disclose mold conducive conditions, the Court of Appeals

contravenes clear legislative and regulatory intent, which vested in the Director, as defined by

% McAlhany LEXIS * 24 (Importantly, the Court of Appeals does agree that the Clemson report, relied on by
McAlhany, “does not establish proximate cause because the report does not indicate Carter violated the Act for
failing to discover or disclose mold or moisture damage.” (APP. pp. 266-267)).

2 §.C. Code Regs. 27-1085K(3)(c).

2 §.C. Code Regs .27-1085K(1).

2 1d. 27-1085K(3)(c).
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the Act, the authority to promulgate regulations related to structural pest control activity.?® Had
the legislature or the Director wished ;co expand the scope of duties imposed on a person
performing a CL-100 inspection, then either could have utilized the statutory and regulatory
apparatuses alréady in place. |

As the Opinion n;)W réads, an inspector may now be held civilly responsible for any

failure to do so. Such a duty may prove unworkable given that a CL-100 inspection is never

. performed on “hidden areas, areas not readily accessible, and the undersigned pest control

operator disclaims that he has made any inspections of such hidden areas or of such areas not
readily accessible” but these are the very areas where such mold and mold-causing-conditions
might be found and only through a partially destructive inspection to access such hidden areas.
4. APPELLANT’S PERSONAL INJURY CLAIM IS ALSO TIME BARRED BY THE

STATUTE OF. LIMITATIONS

McAlhany’s injuries for pérsénal injury and property damage are indivisible and the
stahite of limitations for both began in October or November of 2007. Any claims for
mold/fungi exposure began with the initial discovery of mold and/or the disclosure that no
moisture tests were performed in 2007. The Supreme Court of South Carolina held in Dean v.
Ruscon Corp. that where the subsequent harm was not separate and distinguishable from the
original injury the statute of limitations runs from the original harm.*’ In Dean, the Court
considered whether a building owner exercised reasonable diligence in determining when the
damage to her building occurred.?® Dean, the building owner, observed a fine crack about three

feet in length along the building’s outer wall, which resulted from pile-driving activity of the

% See S.C. Code § 41-13-55.
2! Dean v. Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1995).
B Dear
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Defendant, Ruscon, in November 1984.% Later, in August of 1985, the crack had grown, and
there was now a noticeable bulging and buckling of the brick building’s fagade at the location of
the 0riéinal crack.”

The Court held that the potential aamage to Dean’s building was not latent, but was
apparent in 1984.>! The Court noted that there was no question that the damage was discovered
in 1984, and such damage was associated with Defendant’s pile driving activities.’> The Court
further stated that the fact _thét “Dean may not have cbmprehended in 1984 that the original crack
would éxpand causing the building to ultimately buckle is immaterial.”* |

The faéts of Dean are analogous to the case at bar. McAlhany testified that he discovered
termites and mold/water intrusion when he first moved in the house in Oct;ober and November of -
2007. (APP. pp. 134, 11. 23-25, 135, 11. 1-5, 152, 1L. 1-7). McAlﬁany also testified that he
received notice that no moisture tests were performed as part of the CL-100 in November of
2007. Given the plain language the CL-100 and McAlhany’s testimony regarding mold
discovered in 2007, McAlhany should have known — by the exercise of reasonable diligence —
that a cause of action against Carter existed.*

Assuming arguendo that Carter had a duty to inspect for moisture related to mold, then at
the time McAlhany knew, or should have known, that no moisture tests were performed the
statute of limitations would begin to run on all those claims, which are attributable to Carter’s

failure to perform such moisture tests. This would include McAlhany’s personal injury claims

® Id. a1362

N

* Id. at 365

3 1d. at 364-365.

% Jd at 366.

34 Although, Carter still maintains that the scope of work reflected in the CL-100 is in no way addresses, or was the
proximate cause of, the mold at McAlhany’s residence. Carter was not required to perform moisture readings on the
subject property unless water is viable, and a CL-100 is never intended as a report on the presence of mold on the
conditions likely to cause mold. See S.C Regs. 27-1085K.
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resulting from mold expoéure because moisture is commonly known as a precursor to the
presence of mold. “[TThese facts ‘would put a person of common knowledge and experience on
notice that some right of his has been invaded or that some claim against [Carter] might exist.””*
The fact that McAlhé.ny’s alleged personal injuries had yet to manifest is irrelevant; South
Carolina case-law holds that “the fact that the injured party [McAlhany] does not comprehend

the full extent of his injuries is immaterial.”*

The Court in Dean distinguishes itself from Benton vs. Roger C. Pease Hosp., wherein é
Down syndrome patient fell out of his wheel chair and suffered facial lacerations.”’

Subsequently, a more serious injury of neurological damage developed, which may have been
caused by the fall or may not have been caused by the fall. Because the causation was uncléar,
the Court held that these injuries were two separate, distinct, and severable harms and that the
statute of limitations began to run at different times for each injury.®® Similarly, Carter argues
that Benton is distinguishable from the instant action. McAlhany’s own claims for relief directly
tie his alleged damages to the information, or lack of information, appearing on the CL-100 at
issue and non-compliance with the South Carolina Pesticide Act. No other possible causation is
even alleged, with respect to Carter.

McAlhany testified that he found termites the first day that he moved into the Faust Street
property, at end of October of 2007, and “knew” the CL-100 was defective. (APP. pp. 134-135).
Alternatively, McAlhany reviewed, and attested to a review of, the CL-100 at issue on
November 5, 2007. Either date would be an applicable date from which to start the running of

the statute of limitations. Since McAlhany did not file its complaint within the applicable three

35 Knox v, Greenville Hosp. Sys., 362 S.C. 566, 571 (S.C. Ct. App. 2005) (citing Snell v. Columbia Gun Exchange,

Inc., 276 S.C. 301 (S.C. 1981)).
36 Knox (citing Dean).

37 Benton vs. Roger C. Pease Hosp. 313 S.C. 520, 443 S.E2d 537 (1994).
38 Benton at 524
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(3) vear statute of limitations, his action is now time barred, and the order granting summary

judgment should be affirmed.
CONCLUSION

As argued above, the Court of Appeals should have found that the applicable statute of
limitations bars McAlhany’s claims against Carter. McAlhany testified that he found mold and
water damage, along with terminéltes, upon first taking possession of the Faust Streét property in
1ate 2007. _(APP. p- 151, 11. 25, p. 152, 11. 1-7). McAlhény also testified that he received and
reviewed the CL-100 at issue, which repeatedly indicates that no moisture inspection of the
property was conducted. (APP. p. 96, 11. 13-25, pp. 227-228). Since either set of facts and
circumstances described above would provide notice and opportunity to discover a potential
cause of action, McAlhany’s statute of limitations should run from this date, November of
2007.%

Further, the South Carolina Code of Regulations governing the Wood Infestation Report
(CL-100) do not require moisture tests to be performed in areas not readily accessible and the
standard language of the CL-100 advises as much.”’ Moreover, these same regulations provide
that the CL-100 report is in no way a report on health related mold or fungi. As such, Carter had
no duty to discover or disclose mold/fungi or the conditions conducive to mold/fungi. Fiﬁally,
McAlhany's claim for personal injury and property damage are indivisible because both arise
from the same alleged original harm, the purported failure to disclosure moisture levels of the
Faust Street propérty on the CL-100. The statute of limitations runs from the original harm; as

such, both claims are barred.

¥ Knox
40 5.C. Code Regs. 27-1085K.
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For these reasons, Carter prays this Court grant this petition for a writ of certiorari and
that this Court reverse the Court of Appeals and sustain the Circuit Court’s order grant summary

judgment in favor of Carter.

Respectfully submitted,

/}/M,Mﬂ 4/ 23

faﬁzgg C. éy) @’ JHI, Esquire

Trevor M. Hughe, Esqulre
GRIER, COX & C NSHAW, LLC
Post Office Box 2823
Columbia, SC 29202

(803) 731-0030

Attorneys for Petitioner

February&, 2016.
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2999 Sunset Boulevard, Suite 200
West Columbia, South Carolina 29169

F. Barron Grier, III* Telephone (803) 731-0030 - Mailing Address .
James C. (Trey) Cox, III Facsimile (803) 731-4059 Post Office Box 2823
Bradford W. Cranshaw Columbia, South Carolina
Trey Matthew Nicolette E-mail: THughey@GrierCoxandCranshaw.com 29202

Trevor M. Hughey** Website: www.GrierCoxandCranshaw.com

* Also Certified Mediator and Arbitrator

**Attomney Licensed in SC & NC '
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The Honorable Jenny Abbott Kitchings MAR 03 2016
Clerk, South Carolina Court of Appeals .
Post Office Box 11639 SC Gourt of Appeals

Columbia, South Carolina 29211

Re: Claude McAlhany v. Kenneth A. Carter, Sr., Erick Cogburn, et al.
C/A No.: 2011-CP-05-65
Appellate Case No. 2013-000578
Our File #: 005-237

Dear Ms. Kitchings:

Please find enclosed a copy of Defendant Kenneth A. Carter, Sr. d/b/a Carter and
Son Pest Control’s Petition for Writ of Certiorari which has been sent for filing with the
SC Supreme Court. '

If you have any questions or concerns, please do not hesitate to contact our office.

With kindest regards, I remain

ery/truly yours,

Trevor M/Hughey

TMH/vnc

Enclosure

cc: William F. Barnes, III, Esquire
Richard B. Ness, Esquire
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