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: I : .7 STATEMENT OF THE ISSUES ON AI;PEAL
1. - Whether the C1rcu1t Court Erred By Failing to Apply the Correct Legal Standard
‘forFiiduciary Dnty Among' Partners and LLC Members of Full and Honest-
- <Disclo’s'ure of "Side’ Deals_and'_Competitive Activity That .Should‘ Haye Been ‘
Business of ﬂ‘lé éompany? . |
2. . Whether the lCirclurt Court Erred' In Disregarding andamental Business
Operations and i’ﬁnciples andvllnstead Focused_: on The Personal Financral
| Situation of Wilson: to Find ‘that- Wilson Was An Oppressed Shareholder?
3. Wlietherlthe Circuit Court Erred By Vl.jailing to Dissolve thevCompany, Failed to
Order the Company to Purchase the Shares, and Ordered Individual Members,
One of Which Was a Non-Voting Member to Purchase the Shares of Wilson ata
"Valuatlon Date Prror to Wllson Removing Substantial Value from the Company‘7
4. Whether the Circuit Court Erred i in F ashlomng Equltable Rehef for Wilson When -
.. .Wilson Had Unclean'Hands? ' |
| II. ll STArEMENT OF THE CASE
This case spawned from the estabhshment. management and eventual unravehng )
of Carohna Custom Convertlng, LLC (CCC), a company engaged in the plastic film
business owned'_by‘three members — Defendants/AppeHa'nts John Gandls (45%); and
Andrea Comeau-Shirley (Shirley) (10%) and- Plaintiff/Respondent ‘David Wilson (45%).
Wilson filed an action allegmg (1) shareholder oppression by Gandis and Shlrley, (2)'
Gandis breached his ﬁduc1ary duty to CCC and Wilson; (3) Gandis and Shlrley converted
company funds and property; ©)) seekmg dissolution of CCC, or Aalternatlvely,’.

disassociation. - Gandis and Shirley answered and counterclaimed for Wilson’s breach of -



his ﬁdu01ary duties to CCC and its members. A bench trial was held September 30 -
‘October 3, 2014 before the Honorable D Garrison Hill.

~ On January 9, 2015 the trlal court entered an Order finding that Gandis and
Shirley “froze-out” and ¢ oppressed” Wilson as the other member of CCC and ordered"
: they indi'vidually buy—out'Wilson’s interest fora total of $547‘863.23 pursuant ‘to its -
claimed equitable powers under S.C. Code Ann. § 33-44-810 (the “Order”) The Order -
7 further found that: (1) the évidence at trial did not establish Wilson breached his ﬁducrary
~duty to Gandis or other members of CCC; (2) CCC failed to provide its trade secrets
claim; 3) the“cyidence demonstrated that Neologic/Freshwater used CCC’s confidential
information and therefore the company’s trade secrets claim was justified; (4) CCC failed
to provide sufficient evidence in support of its civil conspiracy claims'; (5) neither party
proved their conversion ’cases and (6) Wilson was not entitled to prejudgment interest.
Appellants filed a Rule 59 Motion on J anuary 20, 2015 asking the trial court reconsider
the date for valuation of Wilson’s interest or give weight to:the Valuation when Gandis
and Shirley agreed to seil their interest to Wilson during December 2011 and January -
2012 its ruling requiring Gandis and Shirley personally buy-out Wilson’s membership
‘ interest; its conclusion that Wilson fuliy disclosed the existence and substance of disputed
accounts and its application of the law respecting the South Carolina Trade Secrets Act.
(Mot. Recon;).' The circuit court denied that m_otion by Order dated J anuary 28, 2015. |

(Order Den. Mot. Recon.). This appeal followed.



IIl. STATEMENT OF THE FACTS'
A. The Deai

After VyTech’s bankrupt\cy,--(.}andis’ wife gave him the go ahead to cash in his
'401(k) to support his family and pursue énfrepréneurship.z, (Tr. 19, In. 22 ; 20, In. 1).
'Gandis sold his metal wo-rkih:g assets and set oﬁt to make CCC' a viable entity; living off
his 401(k). Wilson, on the oth'er hand, was supporting his family through his EFS“Work.
- Without .other sourcés of income or available credit, Wilson requesteAd initial income
security at thé_ outset o"f this_ new d.ea‘l,' He requésted that if he rolled EFS into CCC, that
he would initiaﬂly receive a moﬁfhly inéome to replace his EFS inéome. (;l'r. 55,Aln. 6-10).> -
This issue presented an obstacle to creating the combined company.

The men discussed their draft operating agreement and had several questions to
.éxplore. Gandis arranged for them to meet with Shirley (an accountant and trusted
business advisor 't;) his father) in early 2008. ‘During  this léngfh'y meeting the men
A discﬁssed their plans and for expanAsion, management, énd operating in ‘the film induétry,
Fron; late May to early July 2008, Gandis .and 'Wxi‘lson exchanged e-mail correspondence'
dealing with fhisissue and others. Wiléori believed that he could er11 EFS into CC'C‘, and
still achieve income security by holding back three supplier relationships. (Tr. 45, In. 3-
17). Thié was his first pitch to Gandis. Gandis consulted with Shirley regarding this
initial proposal. She did no£ like the idea lbecause it did ﬁot sound like a paﬁnership and
Wilsoﬂ could not‘adequately explain how this exclusive suppliér relationship would not-

eventually lead to him cherry-picking the most profitable orders by simply “selecting”"

- ! Appellants reference and incorporate CCC’s Statement of Facts into their brief and provide the additional
facts within this section necessary for discussion of the legal issues pertinent to Gandis and Shirley.

? Gandis also pulled rﬁoney out of a home equity line to provide CCC with initial working cash. (Def. 7).



these suppliers rather than the supphers that CCC was‘using. More irrtpottantly as _these'
were purportedly low-cost suppliers, thisv ¢Xclusivity uvould uamage CCC’é potential.
Aacordingly, Gandis informed Wiléon his initial proposal would not work. Ultimately
Wilson’s idea to withhold three‘acicovunts’ was tlropped, and in retum,—'Gandis agteed that N
he would use his’llinnes of credit to make sure that Wils'on. received ruOnthly incama in the
startup phasé. :To that end, heginning in July of 2008, and in_exchangé for Wilson rolling
all of his customers into CCC, Wilson started recei\}ing $8,000.00- pér month from the
company. (Tr; 78',’ In. 8-14). CCC was up aud running and thson was now toi dedicate
his all efforté to the company. The fotlowing are the contemporaneous e-mail discussions
that describe these conversations and hpw this all played itsélf out.

On May 30, 2008, ('}andi‘s sent an e-mail to Shitley, who at thc time ‘had no
ownership interest, regarding her attendance at a meeting 'bet-ween Gandié and Wilson the
previous week. (PL 3). It was latet agteed that she would be compensated by réceiving a
“fixed equity’ intere‘st”'r'naking her a méruberof CCC with a 10% interest.” Gandis writes
that, “Dave and I sat down on Tuesday ~ and had some great discussions on moving our
‘business forward. Dave is’in‘fayor 1n mot/ing his accounts over i~ntQ the CCC account
column and collecting a salary for a period» of time until we can really get things going.”
(PL3). He continues, [W]e also dlscussed putting Dave-on the payroll startmg in July I |
think we can handle the $8000 that he pays himself . . .".” (Pl. 3). Later in that same e- |
mail, Gandis writes that there are “three accounts that Dave imports that do uot currently
go through CCC we both thmk it best that these three accounts stay away from CCC.
iDave agrees that all future orders (even if they are 1mports) should be run through CCC.>

(P1. 3). Describing to Shlrley what he was told by Wilson, Gandis writes that, “I do not



knewl how much of his income is derived from these three accounts I mentioned — but
again . this is something you can help us with. Maybe CcCC should not pay the salary .
portion that the three accounts cover.” (P1. 3)
On June 2, 2008,' Shirley responded attaching a worksheet to use in creatirig a .
partnership agreernent advising Gahdis to fill this form oiit based upen.the conVersatien
he and Wilson had' late May, 2008: “I"d .like to suggest that you' complete the
qiiestionnaire alone (Althohgh you are documenting the discussion you had with Dave). .
. .Once you fill out.the dues‘tionnaire (leavihg open any items that you have not fdcu_sed
" on — we’ll get them in the next reundﬁ. Then send it to me and we can discuss the pe‘ints
together. I can help you think through the b‘est case and worse case planning. .. .. 7(PL3).
Gandis filled out the partnership worksheet based upon his discussions with Wilson.

On June 16, 2008, as promised, Shirley provided her thoilghts on the partnership
worksheet so that she and Gandis could discuss before circling back up \ivith Wilsori._ (PL
4). The back and forth was set forth on Defendarlts’ Exhibit 7.3 (Def.l7). Page five of the |
worksheet, paragraph €. addressed Wilson’s desue to retain three accounts separate from
CCC. Gandis notes, it “[n]eeds to be ...minus three.” (Def 7, p- 5) Shirley responds, |
“Everything in our industry...goes through LLC — first right of refusal on every single

‘contract opportunity (new or old customers),' and if we refuse, then he can pursue
independently through [other] slitting business partners.-” 'tDef. 7, p.5). In the same
paragraph, Gandis sets forth his and Wilson’s late May 2008 discussion: “There are three
accounts that Dave wants te retain something over ... maybe easier to discuss this over

the phone.” (Def. 7, p.5). Shirley did not respond to that specific sub-paragraph, but it is

3 The blue ink represents: Gandis® reeollection of the late May 2008 discussion with Wilson, and the green
ink represents Shirley’s responsive advice. -



apparent her response to paragraph e. covered it. Shirley’s June 16, 2008, e-mail also
étated that she “[n]eed[ed] a list of e\IIefy customer, with the old commiésion in whatever
rate he .lised to chérge,and a year by year volume/sales ﬁgure.” (PL. 4). She asked for this
A inforfn'ation in an effort to analyze the validity and feasibility of Wilson’s request for $8k.
On Juné 24, 2008, Wilson»respolndé_.d to that request in aﬁ e-mail to Gandis with
an attachment containing a listing of EFS custémers (including the three he wanted to
retain) their purchasing Volulﬁes, but without an indication of either their contribution
marg'in‘or his higtéﬁcal commissions as requested. (Def. 8). .That -same day, Gandis
responded noting: “Good stuff. . . .What she said she wanted to get was a projection of
what the EFS book of bpéiness was worth the last couple of -years ... (PL 6). He
continued: “If I understand what she is trying’to .do is assign a Value'(like’equity) to the
book of business to write into thre agreement so that we are shown as 50/50 partners. My
part is eésy - dollérs invested in eqﬁipment/har& assets... your[s] is a little more tricky
since it is an inté.ngible....l think what she is looking for is a statement erm EFS for the
last two years — tax returns/cu#toniers - margihs, etc.” (PL. 6). That séme day, critically,
and Zeréing in on the question of what he was bringing to CCC in return for the proposed
$8k per month, Wilson made his ﬁﬁal pitch:  “The real question is this — are the
customérs, ‘vendors and- margins I am bringing to the table worth the salary we are
proposing? If I am to focus all my efforts in the film business_ on CCC, I am foregoing
opportunities to earn money dn those opportunities outside of CCC.” (Pl. 6)(emphasis
added).‘ |
| On July 1, 2008, CCC provided Wilson wﬁh an $8,000.00 check, and it continued

to do so during the éntirety of its start-up phase. Looking back on this arrangement, on .



April 13, 2009, Wilson said this ébéut the ﬁnderstanding: “The payments I feceived lést
year was basically a salary whicﬁ I required since I was taking my ‘c'ustorriers from EFS
-and putting them in to CCC reducing my abilityvto earn- a living.” (Def. 31). He went on,
f‘[n]ow that the company is‘ profitable and‘ c-as-h‘ﬂ-ow is better, we arebojch pulling out .
mor»lefy' each month which isin tile form of a distribution.” (Def. 31); |
Once the start-up phase passed, the ,éompany' began to make money for its: '
owners. In fact, CCC shoyv_ed a profit from‘2008-10. (Tr. 586, 3-5). 2010 was a banner
year for CCC based upon a woﬂd-Wide ﬁlrr; shortage. CCC was able to capitalize -on the
shorfage because it was ableuto purchase large amoﬁnts of inventory. (Tr. 651, 1.1-25). '
With iﬁvéntory oﬁ-hand, CCC was able to serve a large number of customers (including
(;ther film convertors) that it did not previously servjce in-2008v-09. (See Tr. 653, 23- 654,
1). In 2011, however, the éompany’s profitability ended when -the ‘market dipped
precipitously. (Tr. 586, In. 5; Def. 67, 4). During:its successful start-up yearsv,‘ CCC grew
to roughly 24 employees. (Tr. 39, 2-24).* Although '2011 sgles started out __abov.e budget,
by mid—year the forecésted budget was significantly reduced. (Tr. 655, 8-24). By the fall -
of 201 1,-Wilson told Corﬁeau-éhirley tha}-t his fprecast should be reduced to 10% of the

projected budget. (Tr. 655, In. 17-24).°

* In 201 1, CCC’s profitability ended and it pbsted a substantial loss that year. (Tr. 586, 3-5). Specifically,
CCC posted a loss of $456,000 in 2011, (Tr. 245, 8-15). The financial health of the company led to strife

regarding the internal affairs of CCC and ultimately Wilson seeking employment elsewhere.

5 A: At some point he téllé me to drop the sales to 10% of the number he had given me before.
Q Drop by 10%? | '
T A ~ No. Drop them to 10%.

Q So hé’s asking you to revise the bﬁdget for the last half of the year - -,';hat iast third of the

year, and drop the sales projection by 90%?

7



B. The Banner Year Causes Internal Finatlcial Stress
The banner year of 2010 resulted in a significant tax liability for the owners.
Witson testified that he owed rougltly $2‘00k to the federal government. (Tr. 411, In. 14-
15). '_Wilson did ﬁot haye the funds to 'paythis tax liabitity and neither did CCC. (Tr. 665,
12-1'6).' Wilson ctaimed tltat 'the tax isstle was' significant artd eought asst‘stan‘ce from
Gandis. As a result of Wilsorfs financial strain, Gandis asked Shirley to develop a tax
strategy that would allow Wilson to reduce or remove his tax liability. (Tr 665, In. 23 -
666, In. 15). Gandis’ efforts to help Wilson trlggered tensions among the members that
would end with Wilson. leavmg.
C. What Went Wrong: Too Much Inventory
_ In 2010 CCC had a banner year generating over $1 million in net income.
vWilson, as VP o_f sales and purehasing poured the vast majority of that cash back into
purchasing film stock/inventory. As VP of sales and purchasing, Wilson-alone bore the
responsibility for both the film purchasing activities and sales; and liquidating film stocks
to generate cash. (seé Def Ex. 40 at para. 4). Because Wilson invested the vast majority
of the net ptoﬁt into ﬁlrrt stock and failed to make sales on it that meant that CCC did not
have cash to distribute to its owners in 2011. This set the stage for Wilson’s frustrated
economic expectations and ultimately, his decision to leave the Cotnparty. The inventory
issue, artd the failure to turn it over, led to an impending tax scenario that would be the

owners’ and not CCC’s responsibility.® Thus Wilson himself created this tax liability:

A: Yes. I was flabbergasted.

8 A LLC is taxed as a pass through entity, which means that its owners pay the income taxes on profits
rather than the company. This is commonly referred to in the accounting world as “phantom income.” For
pass-through entities, phantom income is often synonymous with undistributed income. Phantom income is
an accounting term given to taxable income reported to the Internal Revenue Service but not actually
pocketed by the owner. It is called “phantom” because it does not generate cash flow that year, it only

8



The resulting fall out of bus1ness to 10% of the budget in mld -year 2011 was the
respon51b111ty of Wilson and his failure to anticipate market changes

By the end of 2010, Wilson built up the company’s film stocks in excess of
typical levels. ‘(Tr. 145, 11'1'. 22~ 146, In. 1; see e.g. Def. 46 but not 'ffro‘m,2010)i. As this .
Iﬁatter impécted all the owners, thé group met numerbﬁs times during 2011 to‘discuss>
inventory Vreduc'lcion planning. (Def. 46;’ Def. Ex. 47; Tr. 7223,A In. '7-2A5).' The owné_rs had
agreed to put'v a “tight -clamp down on purchasés” (Def. 46) meaning thgt each purchase
should have a home. To demonstrate the magnitude of the issue created by the excess
invéntory levels, the company prepared various reports detgiling film which has been
purchased in prior year(s)'which had yet to be converted to *‘c‘:ash. (’Def. Ex. 4,6); Sféted
simply, 1f these film .purchases had been avoided through more careful planning by
Wilson, that cash would have been available in the company for distributions. In fact,
Wilson admits to this failure iﬁ execution in his discussions with the pros;')ec.tive buyers
where he states “We need to.address thq purchasing/material planning function...When
we had 30 customers- and $3,000,000 in sales, I could effectively do both sales and
purchasing. Now that we ha?é 100 customers, new products, and $5,000,000 plus in
sales, I have lost effectiveness.” (Def. 67). Unfortﬁnately, ‘Wilson failed to execute the
ag‘rqed-upon‘ plan; this' meant that CCC did not have sufficient cash for a tax distribution.
(Def. 95).  This inventory issue _a.nd the resulting tax liability caused all members to
experience a significant phantom taxable income because their cash was tied up in’
inventory. Wilson alfeady received preferred monthly cash distﬁbutioﬁs that caused

CCC to be late in makihg payments to vendors. (Tr. 152, In. 10-22). Wilson was aiready'

exists on paper, but the IRS expects tax revenue on business assets or investments. An example illustrates
the point. On paper an LLC may have $80k in distributable profit in a given year, but if it uses $40k to
purchase inventory the owner is still taxed on the full $80k. IRS expects the owner to pay taxes on $80k. .

9



‘over $‘1 00,000.00 ahead of Gandis in cash distributions, and Gandis had to borfow, in
part frqm a home eciuj_ty line of credit to pay his tax bill. (Def. 129; Pl. 14; Tr. 107, In.
1621; Tr. 256, In. 6-14). | |

D. ‘,Wil-son’ls Taxes & Draws

During 2011, and almés‘f tWé and one-half yéar_s aft'ér.‘steadily injecting ca_pital
into the company for start-up costs and Wi‘lson{s monthly draws, Gandis exercised his -
right to end sieady capital infusions into CCC. (Tr. 101, In. 7-19). Wilson claimed that
he was ‘not financially piepared to-live off of distributions alo.ne.A He ésked' for the
members to_.allow him to begin.receiving company loans that could be off-set against
future distribﬁtions, and Gandis agre_:ed.' (Tr. 255-56). Unfortunately, CCC was already
‘ faéing cash ﬂow pr;'_)blems' as the markét -turned sour. Gandis grew incréasingly '
uncomfortable with the fact tﬁét Wilson had not remitted his tax distributions to' the
government and WorrAied'that this could negatively impact CCC.

In the spring on 2011, knowing what his own tax bill looked like, Gandis became
éoncem¢d that Wilson may also be in a bind. (Tr. 410, In. 13-1v-8). Kﬁowing that Shirley
had significant experience when it came to reducing tax liabilitiés, h‘e looked to her for
help. (Tr. 228, In. 18-23). All thrée members decided that they would m.eet to Aisc{ls-s “
the company;é finances and their economic expectations. This was set to occur in late
March to early April 2011. As it turned out, Gandis could not. mak¢ the meeting, but
,Wiison and Shirley went ahead without him.

In Fhe time leading up to the members’ meeting, Gandis and Shirley discussed
Wilson’s economic expeétations, énd whether he wouldn’t be ﬁappier and ﬁnéncially .

safer as an employee. In one e-mail, Shirley notes the fbllowing:

10



He keeps wishing -that cash would fall from the sky . . . but we have to
BUILD the business to support additional cash. . . . I plan to explain to
him that the role of an owner (even in an LLC) involves ﬁnancing his
business, mostly through deferred compensatlon That an owner’s eye is
on the upside. ‘
, I Would then propose to him that h1s actions (e.g. loans from company)

- seems to indicate that he would really rather be in a structure where he
receives good monthly salary and he earns a regular bonus. This
alternative structure gives him (a) more cash now and (b) preserves some
of his participation [in] the financial results. It also means that he would

~ convert to a situation where his tax obligation matches his cash flow....
'If we are going to talk about what it means to be an owner, I think it is
important that he not feel TRAPPED by his LLC and realize that . . . at -
this point in the game ... we can talk restructure of his part1c1patlon ina-
‘way that should be a win-win. :
(PL. 34)(emphasis added).
By the fall of 2011, with Wilson’s tax bill not going anywhere, Gandis again
. reached out to Shirley for tax strategies help. (Tr. 225,. In. 18-23). Shirley offered up the
idea (simplified here) that if Wilson were to convert from a member to an employee, and -
allocate various losses to him, the latter loss allocatlons could flow back into past tax
years and eliminate the tax 11ab111ty (PIf. 42; Tr. 143, In. 1-12;Tr. 228, ln 24 — 229, 1In. 3;
Tr. 666, In. 7-15; Tr. 669, In. 9-17). After receiving the broad brushstrokes for-the idea,
Gandis asked Shirley whether it was in a form that he could forward to Wilson. She
responded he could and Gandis forwarded the e-mail in September 2011. (PIf. 42).
After Gandis forwarded the tax reduction proposal, the relationship between
- Wilson and Gandls qulckly soured. . It is important to note that in all of this
correspondence and planning, the idea was never to get Wilson out of the company, but

to get him in a position that did not cause him the financial stress of the downturn.. (Def.

51; Tr. 228, In. 24 — 229,‘ In. 3; Tr. 666, In. 7-15; Tr. 669, In. 9-17). As opposed to proper A
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tax and.busin.ess planning, Wilson viewed these good faith efforts as'an alleged a coup to :
- gef him out of CCC; a pérception fhat led to this lawsuit and ,oﬁe Wilson su"ccessfull)'l sold
tro the circﬁit couﬁ. |
A few dayé after Gandis sent the tax 'reduction pfoposal to Wilsén,'on O-ctobér- 17,
_ 2011, he reépbndéd in a negative' féshipn, clairﬁing it was flawed 'anvd urﬂikely to hel‘p.
(Def. 5'2)'_. Ih addition, Wilson‘ made the following three suggestions/threéts. First, he
suggested that the Cémpaﬁy start making regular accruals and- distributions to éoVéf tax
liabilities. (Def. 52).- This was a curious request coming frorh .Wi-lson, who.alone, was
| respdﬁéiblé for the excess inven£oriés that precluded CCC frpm having tax>distributio'ns.
(Def. 55, 56).7 _Seéond, he suggeéted 'thét he Wduld resign from the company, retain his
equity iﬁterest, é.ﬂd go work for another film company stating that “he did npt ﬁave any .
rduty to the Company, but would maintain all of the ;rights and privileges of a member.’”
‘(I,)ef. 52). Finally, Wilson suggested that he wo'uld simply resign and diséociate; fofcing
CCC to purchase his interest, and if the othef members were ;‘unable to or unwilling to
buy” him out, he wouid force a “liquidation.” (Def. 52). Wilson threw down a gaunﬂet as
‘he recognized the power that he held over Gandis and Shirley — the control over sales.
Once these negotiations began Wilson was using his mistakeﬁ belief that he had
the aBility to unilateraily force a dissolution/liquidation as a levérage point. (Def. 52-57; ’
Tr. 39, In. 20 - 40, In. 1; Tr. 243, In. 25 - 244, In. 6). He continued to insist CCC pay his
tax bill. (Def. 52; Tr. 229,-In. 21 — 230, In. 4). He‘was also telling Gandis that if he did
not bend, he would. shut 'dowvn thé company. (Tr. 39, In. 20 — 40, In. 1; Tr. 243, In. 25 -

244, In. 6). Wilson continuously made these threats through the 2011 Christmas and

7 «As you know, we started saving money this spring so we could maké a tax distribution this fall, but our
money was spent on film.” (Def. 55,56).
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New Year Holi.days (Id ) -At that pomt CCC had 23 employees all of whom Wllson
) .‘ sa1d he would put out of work (Tr. 39, In. 20 — 40, In. 1) B
E. Buy-Sell

After Wﬂson fired off his threatening e-mail, Gahdis circted back to come up with
a better SOhlthIl thson was continued to ask for loans from the company—;whlch had
1ncreased to $12 000 00 per month." (Def. 55) Desplte having no obhgatlon to prov1de
these loans Gandls reluctantly s1gned off on the requests because Wllson was an 1ntegra1
member of the team.: Nevertheless, as Gandis explained in a letter to Wilson, “[r]ecently ’
" .we have had to pay se\teral bf our venoors late.in order to set aside.fur_lds to loan to you.
It is not in the best interest of our company to pay our vendors late, particul.arly when we
have the funds available to pay them. The current payment of $12;OOO a month is too
great a burdento pay monthly _while assuring our 1ega1 obligations be paid in the order as
they are outlined above.” ( Def. 55, pg. 1). Gandis cOntirrued noting that “it is- not my
desire to create an undue burden: for you and your family either.‘ I have three options for
you to consi‘der.”. (Def. 55, pg. 1). Option One: Remain as a member.‘ T_his option
meant simply that Wilson would maintain his current equity position, but he was put on
notice that he would no 1onger receive preferentlal treatment. (Def. 55, pg. 1 2) Optlon
Two: Buy-out and become a salarled officer, w1th a ‘bonus plan. (Def 55, pg. 2-3).
"Option Three: Shirley’s membership modrﬁcatlon, to eliminate the tax bill, and become a
salaried officer with a bonus plan.. (Def. 55, pg. 3). Each option hept Wilson in the
Company. Importantly, Gandis made known to Wilson that he was fine with anyone of
them; (Def. 55, pg. 4). Wilson refused to engage this discussion and continued to look to

the company to fund his tax liability.
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On‘ce‘ the discussion of a buyogt began, the:whole dynamic 6f the members’ _
'rélationshib Vcorhltinued.to change. Duﬁng the buy-out negétiations, Wilson\beli'eved that
: Gandis and Shirley were &ying to'leverage him down to below fair value Ab.y élteriﬁg fhe
numbers. (Deﬁ 66, pg2, Tr 156, ln, 17 =157, In. 3; 421-26; 670, In. '23 - 671, In. 2).
: Accordinéiy, ‘Wilson statea that he wéiild buy Gaﬁdis iand Shirley out using 'th'eir; . |
valuatiorg numbers for hfs equity. (670, In. 23 — ‘671, l‘n.v\2). Wilson’s‘;)ffer» was
accepted. (Def. 64; Def. 68, p. 2)(“My first preference is that he buys us out at tﬁe price |
we foered him — there is no deadline on that ability”; see also Tr. 257, In. 8-10). ,ABut,
-- WilSon -did not perfoxjrﬂ and did nét buy Gar_ldis and Shirley out at the price they g-)‘ffered.
The buy-sell discussion lastea through tﬁe end of 2011 and into the beginning of 2012.
‘ When Wilson- told»Gan(_iis aﬁd Shirley that he was seeking a purchaser for CCC;
~ they understo'odi that fhis meant he was discussing a buy-out with his brother&n-law"s
family- Steve Nofvell. (Def. 69, p. 3). They later learned that Wilson was also in‘
discussions with other parties. At that point, on January 6, 2012, Shirley sent an e-vrAnail’to
.Wilson with the genérai coﬁ‘cem' of whether he was protecting CCé’s confidential
information during “these-’ discussions. (Def. 69, pg. 1). ‘Wilsén responded that he
“certainly v;/buld ﬁot divulge information- that could be potenﬁally haﬁnﬁll to the
company in the hands of aicompetitof. ... . [And that his] desire is to continue discussions
with the infereéted parties about buying out the company as a whole.” (Def. 69, pg. 1.
One of these parties was a corﬁpany out of Tennessee called FilmTech. Wilson
however was not ﬁy@ng to sell CCC to FilmTech. On January 13, ‘2(1)172, he received an e-
mail from FilmTech discussing “a.possible saleé agency égréement.” (Def. 73). Tl;ree

days later Wilson sent an e-mail to FilmTech discussing their “agreement”:
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I look forward to the opportunity to join your organization. . . . ‘
Here are the points of discussion for our agreement....Full time
employee with draw or salary of $8k per for month for a period of
time until my commission reaches a level that supports-my needs.
‘My goal will be to move as much of the business I manage at
CCC to Filmtech as quickly as possible. In addition, I will work
to bring prospecttve business that CCC has been working on our
qualtfymg over the past 3 to 6 months.

(Def. 74)(emphaszs added) See also Def 75- 76) Wilson had made up his mind—he was
operating in his best interest. He would not put CCC and standard business practlces of
_paying vendors, employees, and taxes before he paid hrmself. The Company did not -
mean anything to Wilson and he was going to leave and take its customers and

prospective business with him.
F. Wilsown Announces his Intention to Leave the Company

When Wilson and Gandis did not reach a deal, Gandis assumed Wilson would
" continue as member. Then, on January 17, 2012, Shirley received a phone call from John |
Zamer, a partner in Jones Day’s Atlanta office. (Tr. 163, In. 11-14; Tr. 675, In. 10-18).
During that phone call, Zamer told Shirley that he-had just spoken with Wilson’s lawyer,
and that Wilson was going to leave CCC. (Tr.l 675, In. 10-18). '

Gandis realized that he had a 23 employee company to protect. One of his initial
reactions was to protect his Company’s confidential information. (Tr. 163, In. 18 — 165,
In. 8). Accordingly, when he showed up at the Company’s Greenville office to accept
Wilson’s resignation, he brought along a police officer to make sure he would be able to
. ret'rieve the Company’s property. (/d.). The plan did not work, however, because Wilson

took the- Company s computers blackberry, and files with h1m (Tr 252 ln 8-15).

G. Wllson S Slde Deals
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’ The agreement between Gandis and Wilson was for EFS to roll all of its business
, into CCC Gandis later diseotfered: that unbekﬁownst to him, Wilson. continued ‘tov run
51de deals w1th EFS.. (Tr 211 ln 18 22 Tr. 216, In.’ 14- 18 Tr 217, 1In. 20 22). In fact ,

’WIISOI’l contlnued to run side deals through EFS even after he began recejving the $8k a
month as agreed in exchange for rou all of those customers into CCC “(Def. 126). ‘The.
eviden.ce at trial she‘wed- that Wils‘en took activeefforts to keep hislpartner in the datk'on
his eide _dealings.,9 Wilson never utilized his CCC email address to conduct side deals,
only using his EFS email; (i’r. 21l5,‘ In. 6-14). He never copied Gandie '_on-the side deal
corresﬁendenceor informed him that he was conducting this business outeide of 'CCC for
hie sole beneﬁt. (Tr. 215, In. 6§14). When Gahdis confro.nted»Wils'on about these side-
» deals he denied them save one admission recbunted by Gandis at trial: | |
A Ivsuspeeted Dave had done a side deal. A_nd-, yeu know; this was

well after he had assured me that everything had rolled into CCC.

We were coming off of a bumper year. We made a lot of money in

2010. And I was pretty disappointed to find that out. So I invited
him to meet me at the Starbucks close to where we live.

And 1 asked him, I said, Did [sic] you do this deal 0uts1de of CCC?
And he said, Hey, it’s Christmas, you know:

And T was incensed. And, you know...he assured me, yeah,' but 1
haven’t done it much. And, you know, it’s Christmas and I'm all
in. That’s what he told.me. ’

(Tr. 235, In. 5-25 - 236, In. 1-10; see also Tr. 660, In. 3-—25 - 661, In. 1-10; Def. 25). -

H. Trial Court’s Ruling

¥ Gandis testified that Def. 126 reflects sales Wilson ran through EFS without his knowledge beginning in
July 2008 which should have gone to CCC.- (Tr. 220, In. 6-14). '

? Gandis testified that he only learned of these side deals “by accident.” (Tr. 215, In. 6-14).
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The ciredif ‘court fdund that ‘Gandis. andllS'hirAley ‘“froze-dut”/.oppr_essed Wilson
through a litany df sapposed oppressive and unfairly prejudicialxe(jnduct desigrled to
squeeze Wilson out of CCC (Order at 6-7. ). The lower court also held that Appellants
failed to prove their claim for breach of ﬁducmry duty against Wilson based on his side -
deahngs because ‘[t]he ev1dence d1d not establrsh that Wilson had agreed to transfer the .
- three import aceounts.;.td CCC 1n.2008.” (Order at12).

IV.  LEGAL ARGUMENTS AND AUTHORITIES

This is a case abour bu‘siness and the relationships of owners. It'is also one about
an individual who put 'his financial interests before these of the company -and the fallout
led to cdmplieated _b\isiness iitigatiori—with a deadly purpose. Business is simple math.
_Cash flow must :‘exceed expenses or a busin'es'sv will cease to 'exist, much less provide
payroll, pay vendors, and if “t.hereis any left—pay the owners.. It is axiomatic that state-
and federal law requires employees be paid first, contractual and business relations
require the payment of vendors for the goods and services necessary for a business, taxes
must be remitted to the,vgoyernment authorities, and the remainder may be distributed by
~ the owners. In thi.s case, there was one dwner, Wilson, that sought'_to be ’paid first—
before anyone—ndtwithsrandirag legal and brlsiness priorities of payment‘td anyone else.
Wilson’s me-first mindset. permeates this case, required multiple proposed plans to -
attempt to placate Wilson, and ultrmately manifests itself through Wilson’s violations of
his duties to his other owners WlhO are striving to protect the interests of the company.
Disregarding the other owners’ effective management and attempts to accommodate
Wilson’s me-first dernands with the priorities of the business as a whole, the trial e'ourt

below ignored the business judgment rule, misapplied the standard for fiduciary duty
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' requireménts betwéen' LLC memberé, overreachgd and held that business con_duct by the
owners in managing a company and protécting it against aLn owner who was out for -
himself was oppression, aﬁd went ‘so fér as to hold that business ac.:tirvities by the owne;rs | ,

. were unconécionablc to impnc‘)se individual liability. If there is any ability of small .
business dwne;fs to condﬁét business and maintain appropriate( —bl}Sil’lCSS prerogatives
against a demanding minbrify owhér this State, the lower‘cburt’s order must be reversed.
Standard of Review

“[A]n appellate court must look to the main purpose of the pl‘o’ceeding in order to

-determine the staﬁdard of review.” Wheeler. v. Estate of Green, A38LS.C.. 548,:554 (Ct.
App. 2009).‘ “The charécter of the action is generally ascertained from the body- of the
co‘mplair'lt, but when »necess:ar}:l, reéor@ may also be had to the prayer for lrelief and ;iny
other facts and circunistances which throw light upon the main purpose 6f the action.”
Sloan v. Greenville County, 380 S.C. 528, 534, 670 S.E.Zd 663, '666—67‘ (Ct.App.2009).
“When legal and equitable actions.are maintained in one suit, the court 1s presented with
a divivded:scopé of revievy, and eéch action retains its own ider.ltity‘as legal or équitable
for purposes of review on appeal.” Wright V. Craft, 372 S.C. 1,"177(Ct. App. 20006). |

A. The trial court erred in applying an incorrect legal standard and finding that
Wilson did not breach his fiduciary duties to Gandis and Shirley.

1. Standard of Review

An action for Abrea-ch of fiduciary duty is one at iaw. Verenes v. Alvamos, 387
S.C. 11, 690 S.E.2d 771-(2010).. “In an action at law, the appellate court will correct any -
error of law, but it must afﬁ"rm thé [trial court’s] factual findings unless theré is no
evidence that reasonably supports those findings.” Linda Mc Co. v. Shore, 390 S.C. 543,

555,703 S.E.2d 499, 505 (2010) (internal citation omitted).
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' The lower oonr.t»rnade a fnndarn_ental legal error and applied an incorrect standard
of disclosure for-ﬁduciar_y duty. In discussing the operation of fiduciary duty in this case,
it is-irnportant.to note that the business started as a siinple partnership and at sorne point-
became a‘limited liability'company vi/it_li-no written operating agreement. Accordingly,
the standard of fiduciary duty in the nértnership and limited liability c‘ontext is applicable.
l“he .courl found that “the oarties agreed that Gandis and. Wilson founded the business as
equal partners[] (Order at 3.) In addition, the court found that Wilson was to lead
CCC’S sales efforts. w1th Gandls managing operations. (Order at 3.) CCC was later
oiganizedras a manager_—managed LLC_ but no "izlfritten operatlng agreement was ever
completed. ‘(Order,ati 3).. Gandis and Wilson were 45% owners and Sllirley accepted a
10% non-voting interest iniexohainge for providing her services. (Order at 3.)

The Order states that Defendants; however, failed to prove their claim for breach
of fiduciary duty. (Order at 12.) ’lhe basis of this holding _is that “the evi_dence did not
establish that Wilson had agreed to transfer the tliree import accounts to CCC in 2008.”
(Order at 12) The court further stated that a “reasonable inquiry in 2009 by Defendants
would have established the full extent of EFS activities with these import accounts, yet

“even with full knowledge of West Carrollton sales by EFS, Defendants did noth1ng

(Order at 13. ) These holdmgs constitute errors of law in that they impose a duty on
Defendantsthat does not exist in the context of ﬁduoiary -duty and ~disregard' Wilson’s
ﬁduc1ary --ol)ligations‘ to CCC andhis co-owners ‘vl/hich is aflirmative duty to disclose
( sucli relationships. VWilson haddn_ affirmative duty to disclose Ato- Gandis liis ongoing
| financial interest 1n other ventures. The lower court erred by flipping the responsibility to

the non-violating party.
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Our coﬁrts have long recognized that the duty of -a partner is to exercise the
utmost good faith, fairneés and loyalty is required by statute and common law. ‘Anthony
v. Padmar, Inc. 320 S.C. 436, .448-49‘ (Ct. App.1995).1° In expoundiﬁg on “ﬁtmost good
. faith, fairness, and loyalty the court explained that “[p]arties in a, ﬁdubiary rélationship o
must- fully dlsclose to each other all known 1nformat10n that '1s 31gn1ﬁcant and material,
and when this duty to disclose is triggered, silence may constitute fraud. Id. at 7449
(intemal citations omitted). ‘A fiduciary relationship is founded on the trust and
confidence reposed'by é’ne person in the integrity and fidelity of another. - Ellis v.
\chlzvidson, 358 S.C. 509, 519 (Ct. App 2004). A' fiduciary relationship exists “whep one
imposes a special confidence in another, so that the latter, in equity apd good conscience,
is bound to act in good faith and with due regard to the -interest’s of the one imposing the
confidence.” Mooré v. Moore, 360 S.C. 241, 250, 599 S.E.2d 467, 472 (Ct. App.
2004)(internal citations omitted). “Partners are fiduciaries to each other and their
relationship is one of mutual trust and conﬁdenc¢ imposing upon them requirements of
loyalty, good faith and fair dealihg.” Id. at 251. “Partners 1n a fiduciary relationship
must fully disclose to each other all known information that is signiﬁcaﬁt and fﬁéterial,
and when this duty to disclose' is triggered, silence rﬁay constitute fraﬁd.” ‘Ellz'e V.
Miccichi, 358 S.C.'_78, 100, 594 S.E.2d 485, 497 (Ct. App. 2004). This Court has stated a
fiduciary’s duty of idisclosure imposes an “obligation‘ of refraining from taking any
advantage of one another by the-SIightest misrepresentations or coﬁcealmént.” “Moore,

360 S.C. at 252, 599 S.E.2d at 473(emphasis in original). Accordingly, the fiduciary

19 Citing S.C. Code Ann sec 33-41-540(1990)(partner is accountable as a fiduciary) and Few v. Few, 239
S.C. 321, 122 S.E.2d 829 (1961)(establishing that partners are treated as fiduciaries each to the other; their
relationship is one of mutual trust and confidence, imposing upon them the usual trust requirements of
loyalty, good faith, and fair dealing.). .
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standard under pamiership law 1s one in which Wilson was required to diséli)se to Gandis
all known information that is s’igniﬁcant and material. The coiirt has imposed on Gandis
- a duty to investigate thatiwhichAhe' hais been told was a zero volume account énd may well
‘ ’.continuei to bé a zero volume écg:ount." iT-he c1v11 court erred by fail_ing to take into
accmint Wilson’sirep'eated"habit of failing to identify the ilames of "ihe ihrcé account.s,.‘
particular as Wilson had presumably‘alreaciy provided ‘io Gandis a complete listing of the
EFS accounts with their two year sale volumes. The court also fails to e‘xplain how a.iiy
account that was on the listing should be retained by Wilson wiihout absoiute ciarity of
'identiﬁcati(i)n.r By failing to recognize tliis- standard established b)i law, the lower court
committed a fundamental error of law.
| The South Carolina Limited Liability Act recognizeé the fiduciary relaﬁonships
that exist among‘mcmbers stating:
(a) The only fiduciary duties a member owes to a member-managed
company and its other members are the duty of loyalty and the duty of

care imposed'by subsections (b) and (c).

(b) A member's duty of loyalty to a member-managed company and its
other members is limited to the following: : :

(1) to account to the company and to hold as trustee for it any
property, profit, or benefit derived by the member in the conduct or

~ winding up of the company's business or derived from a use by the
member of the company's property, including the appropriation of
a company's opportunity;

" (2) to refiéin from dealing with the company in the conduct or
winding up of the company's business as-or on behalf of a party

having an interest adverse to the company; and

(3) to refrain from competing with the company in the conduct of
the company's business before the dissolution of the company. -

(c) A member's dufy of care to a member-managed company and its other
members in the conduct of and winding up of the company's. business. is
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limited to refraining from engaging in grossly negligent or reckless
~ conduct, intentional misconduct, or a knowing violation of law.

-(d) A member shall discharge the- duties to a member-managed company
and its other members under this chapter or under the operating agreement
* and exercise any rights consistently with. the obligation of good faith and
fair dealing. -~ . .. [ o o S '1 |
S.C. Code Amn. § 33-44.409.  Subsection (b),(3) expressly sttes that a member’s .
kﬁduciary duty of loyalty to a rhemBer-méﬁaged company and its. other members requires
that he refrain from comi)eting with the company before dissolution.
CCC was incorporated as a LLC wifh Wilson and Gandis as its sole members.
Théir shared membership and iﬁterest carﬁed with it a fiduciary relatidnship. As such
Wilson owed Gandis ﬁduciary duties, including that of full and honest disclosure of
material facts, refraining from ‘c'onceéllment or rﬁisrepresentation and competing with tﬁe
company; all of which he indisputably breéched. The trial court commit"[ed error by
disregarding the duty and evaluating whether or not the evidéﬁce established Wilson
agreeq to transfer three imi;ort éccounts to CCC in 2008. Its evaluation was more akin to
" a contract rathér than’a bréach of ﬁ.duc;iary‘ claim. Thev approin"iate inquiry :was whéther'
the evidence showed Wilson fulfilled his ﬁduciarsl duﬁes to Gapd_is and'CCC by acting in
good faith, disclosing material facts to Gandis, and' refraining from competing with CCC
before its dissolution. This constitutes an error of law because the trial court essentially
placed the burden of broof on the wrong pérty. '
Aséuming arguendo> that fhe'lqwer cburt’s conclusion is correct, it shoﬁld read
“Plaintiff pfoved he disclosed all m»aterial faéts relevanf to his agreement with Gandis to

him.as his partner and fellow member of CCC ...(three import accounts would be

excluded from the deal... acted 4in', good faith and did not compete with the company
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through some other venture).” The evidence presented at trial shows Wilson absolutely -
failed to abide by these fiduciary duties. |
Further, Wilson breached his statutorily mandated ﬁduciar}; duty to “refrain from
competlng with [CCC] in the conduct of the company S bus1ness before the drssolutlon of
| the company ”- 8.C. Code Ann '§ 33-44- 409(b)(3) erson unequlvocally admlts that hehi
ran side deals through EFS while CCC was operating, including during the times When he |
was receiving $8,000 a month from the company. He contended this was allowed
because his agreement with Gandis carved out these three accounts.A (Tr; 378, In: 25 =
379, In. 18). As noted above, the testimony and evidence at' trial shou/ed that the
agreement between Gandis and Wilson was for EFS to roll all .of its business into CCC.
Gandis later discovered that unbeknownst to him, Wilson continued to run lside deals with
EFS after all of that companies customers were supposed to be transitioned to CCC. (Tr.
211, In. 18-22; Tr. 216, In. 14-18; Tr. 217, In. 20- 22). In fact, Wilson continued to run
51de deals through EFS even after he began recelvrng the $8, 000 a month as agreed in
exchange for rolling all of those customers into CCC. (Def. 126). ‘Gandis testrﬁed that
he only learned of these side deals “by accident” and that when he confronted Wilson
about them Wilson denied he \uas doing side deals. (Tr. 215, In. 6-14; 217 1n. 3-22). The
evidence and testimony at trial shouved that Wilson took active efforts to keep his partner
in the dark on his side dealings. Specifically, Wilson neuer utilized hi{s CCC email
address to conduct his side deals, only using his EFS email. (Tr. 215, In. 6-14). 'H_e never
copied Gandis on the side deal correspondence or informed him that he was conducting
this business outside of CCC for his sole beneﬁt.‘ (Tr. 215, In. 6-14). When Gandis

confronted Wilson about these side deals he denied them save one admission recounted
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by Gandis at tria1.  (Tr. 2‘15, In. 6-14). These actions could not be further from the full

and honest disclosure of material facts-required of a business _i)artner (to fulfill hisi,-

fiduciary duties to other memberé/partnérs). Wilson did not just féil to mention his side

dealif;g, an act in and of itself gﬁfﬁcient for a breach of fiduciary duty finding: He took .

3 >afﬁ.1.matiiye arid‘ dél‘ib'éravte» meaéufgé to é:dncéai his side déaliﬁgs from Gandis and CCC S
| 2. Appellants’ breacﬁ of ﬁduciary duty cléitﬁs weré not time barred

Genefally, in South Carolina, a plaintiff has three years from thef time he knew or
should*héve-'k.nown he had a cause Qf actioﬁ to bﬁng Asuit. -S.C. Code § 15-3-530; Mahé?
v. Tietex Corp., 500 S.E.2d 204 (S.C. 'Ct. App. 1998). A cause of actibn should have
been discovered through exerci-se of reasonable .diligel;c_e when the facts and
circumstances would have put a person of common knowledge and.'experience on notice
that some right had been invaded or a claim against ano‘ther party mi‘ght exist. Benton v.
Roger C. Peacé Hosp., 313 S.C. 520, 443 S‘;E.2d 537 (1994). Thé statute begins tb run
from this point — thé date upon which plaintiff discévérs the injury — and not when
Plaintiff learns the- id¢ntit-y of 'ail the alleged qungdoers. Tollison v. B&J Machinery
Co., Inc., 812 F. Supp. 618, 6'19-20- (D.S.C. 1993).

‘The Order concluded that Appellants received notice of Wilson’s 'side dealing
activitiés in July 2009,-and because they failed to engage in a reasonable inquiry when
the.y-received notiqe,fhat ‘Wilson had in fact conducted side deals Appellants assert .should
have gone through CCC, their counterclaims fof breach of fiduciary duty were time
'barred. (Order at 12-13)'. The Order again made no specific cifation to any evidence or
trial testirhony éuppbrting this conclusion and failed to take into account the totality of

the record — most importantly Wilson’s active concealment of his side dealings.
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“Deliberate acts of deception by a defendant calculated to céncéal frorﬁ a
potentfai plaintiff that he has a cause of action toll the sfatﬁte of limitations.” Doe v. °
Bishop of Charléston, 467 S.C. 128, 140, 754 S.E.2d 494, 500‘-01 (2014). As noted
. above, the agreement between Géndis" and Wilson was for EFS toroll ali-of its business

into CCC. ,_ Gangiis. létér 'disvcovered thatvunbekl,‘lownst.,to him;‘Wi1$On. "/con'tir'lued to run |
side deals Witﬁ .EFS' after | all‘, of that company’s customers Weré_ ‘supposedf to béA o
ramsitioned to CCC. (Tr. 211, ln.:18-2é; Tr. 216, In. 14-18; Tr. 217, 1}1.‘2(_);22; Def. 126).
| Gandls téstiﬁed that he only learned of these side dee'llsr “by accident” and that when he
confronted Wiléon about them Wilson denied he Qés doing si(ie deals. (Tr. 215, Vln.-6-i4;
217 In. 3—22).' The evidence and tesﬁfnény at trial ShoWed that Wilsop took active efforts
to keep hié_ pai‘tner.‘in the dark on his side dealings. Spéciﬁcally, Wilson ‘ne-yer utilized
his CCC email addfesé to c'onduc£ .ﬁis side deals, only using his EFS email, (Tr. 215-, In.
6-14). He never co:plre'd ngdis on the side deal correspéndenéé or informed’ﬁim that he
- was conducting this business ou‘tsilck of CCC for his sole benefit. (Tr. 215, In. 6-14).”
~ When Gandis confr(;nt-ed Wilson ébout these sidc;i deals he denied it>e>.('cept the admission
in late 2010 whén he attempted to justify his side dealing saying “it’s Christmas.” (Tr.
215, In. 6-14; Def. 25). Up until this poiht Wilson dec;:ived his business partners to
co_nvcea_l,lr his illici.tvac.ti;/iti'es, thus tolling the statute to at least late :201:0 V&hen he offered
A‘ the paltry ekcuse théf it was Chﬁs&naé. |
| At trial' Wilson. submitted email corréspondence from June 17 and October 30,
2009 related to EFS sales to West Carrolton. (P1. 1’}); That email correspondence did not
provide Appeilluanvts sufficient hotice: of the scope of Wilson’s. illicit acti\}ities, and is

insufficient to support that finding. Moreover, it may have related to deals Wilson
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maintained were precluded as aﬁ import deal that pfeda_ted CCC. Nevertheless, assuming
a‘rguendo that it did, Appellants’ claim for breach of ﬁduciar-y rdut-y was not time barred
because it felated back to 'Wilson_’s initial filing on April 27, 2012. See SCRCP 15(c).
Gandis and Shirley answsred and filed counterclaims alleging breaches of ﬁduc;iary duty.
. Lzﬁe"r, when CCC was Aa.dld»ed to the case.yia_ Wil-son’s‘ Second Amended Ciorﬁplain;, it -
‘counterclaimed seeking the same 'r'elrief.‘ .T'Ahvereon»ré, Appellants’ bfe‘achA of fiduciary duty
,c-laims against Wilson aré timely pursuant to SCRCP 15(5) as thsy felated back to fhe

original April 27, 2009 filing..

3. Wilson violated his fi ducmry duties to CCC and its members by competmg
with the Company after January 2012

Finally, Wilson also immediately set out so compéte with CCC utilizing’
confidential company information; The Repoftef Comments to § 33-44-409 make clear
competitive acti{Iity ;:oﬁstitutes a}’breach of a fnember\’s fiduciary duty to the company —
“[t]he duty to ﬁot‘ compete terminates upon dissociation...[hjowever, a diSsociated’
member is not free to use éonﬁdential combany information after dissociation.” The triél
court found tha‘; Neologic/Freshwater used CCC'conﬁdential information to compete
with the company. (Order at 17)."! AWilsorAlr provided this conﬁdential informatiqn to
Neologis and therefofe bfegche’d-his fiduciary rdut'y to fhe other members of CCC."?

BecauseAthe trial couﬁ fnisappliéd ithe' law and standard on fiduciary d_uty, thé .
rema‘inder‘of the Order’s oppression analysis becomes suspect. Gandis and Shirley’s

actions were proper, legally based business acts taken by owners to protect the interests

I «“Evidence shown at trial demonstrated that Neologic/Freshwater used CCC’s confidential information
and that CCC was justified in bringing its trade secrets claim.” :

12 This breach of fiduciary duty would be mdependent of the clalms possessed by CCC and addressed by ’
CCC on brief.
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of the compony against an owner who had concealed breaches of fiduciary duﬁes for
| whioh he personally profited. In aoplying the wrong standard, the trial judge
consequently viewed the Gan.dis and Shirley’s acts as “oppressive” rather than as oneo
taken to protect their company.. The context cannot be understated, CCC and the
‘ individual_ owners faced a lorge looming tax liability and oosiness challenges includihg'
‘thAe need t0 wean from the reiiarice/ on personal oeot/credif to fund the busioeos when
there was a business slow down. Wilson was ah owner who was breaching his fiduciary
duty to Gandi»s and Shirley and was side dealing/taking corporate opportunities for his
own boneﬁt. The fiduciary duty imposed by tho law is there to orévent.tﬁe Wilson’rs
" disloyal actions. | |
| The trial court’s error of law colored the Court’s findings on the remaining oloims
in this caso. Tho Order re»ﬂects an utter failure to take Wilson’s nefarious and unlawful
-conduct into acooun;c in ovaluating thoother claims — namely Wilson’s shareholder
oppression ..cause of action.. The lower dourt’s fundamental legal error on the breach of
ﬁdooiary duty olaim colored and tainted its oppression analysis and cenclusion. . Thio
error is substanti'al and bleeds into the entire analysis of the case.
B. No Sharoholder_ Oppreosion Occiirred V‘in-this Caso
1 Standqrd of Réview o |
“A -corporate dissolution is an action in equity.” Jordan v. Holt, 362 VS.C. 201,
205, 608 S.E.2d 129, 131 (2005). “A shareholders derivative‘ action, as well as an action
for stockholder oppress‘ioﬁ, is one in equity.” Ballard v. Roberson, 399 .S.C. 588,‘593,

733 S.E.2d 107, 109 (2012) (internal quotation marks omitted). - In an action in equity,
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the. appellate court may find facts according to its own view of the preponderance of the
evidence. Ballard,>399 SC at 593, 733 VS.E.Zd at 109. |
- 2. The trial court erred in finding Appellants “froze-oitt” & oppressed Wilson
The trial court found that Gandis and Shirley “froze-out” and ‘-‘oppresse'd” Wilson
as the other mémber of CCC by: : S | o |
| Initiating; an “Exit Strategy” for Wilson on August 16, 2011;
Giving Wilson the option to'eliminéte the ;ca); burden from prior phantom income
allocations, including the tranéition frorﬁ member to‘employ.ee in order to keep
recei\}ing the $8,000 a month he had been receiving and prevent futuré phantom:
income issues or remain ;1 member and bé treated as such;
‘Using corhpany .funds-to repay a line of credit held by Gandi; through which he
fuhdéd CCC since its inception rather than dispersing that money solely vto Wilson
as a tax distribution (to cover his tax liability');»
- Monitoring Wilsqn"s- company erfléils'_dé.spite the factv'that he had no éxpec_fation |
of priyécy, ;15 evidenced ﬁom his own ability to access accouﬁts of «othefs (Def. 8);
Informing Wilsbn that he may nét receive distﬁbutions for tw:0 or more years;
Ménaging CEC’s money supply 1n a way Wilson contends made it fgppear aé if ”
cash was more limited than it actually was; ;
Limiting Wilson’s access to CCC financial information so as to festn'ct his ability
to export or 0therwise_ distribute company déta as of January. 7, 2012 ;
Removing Wilson from sigﬁafory agthority on the operating accégnt;

Removing his ability to make wire transfers for the company;
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Not including him on certaiﬁ discussions concerning CCC businesé operations

(although the discussions did not pértain to the subject matters which the statute

outline require full AmemberAinvolvement);

Physically lc;cking Wilson out of fhe company following his resignation;

Demanding Wiléc-mﬁ retuﬁ ACCC_’s computef and biackberry 'following- his

resignation which he had removed whilst cléiming to the officer present that he

was only taking'persbnal- assets from his office; -

Termmatmg CCC funded cell phone plans for Wilson and his famlly while

» mamtammg coverage for other members (Gandis) after acceptlng his remgna‘uon

Terminating health insurance coverage for Wilson and his fam_ily after accepting

his resignation as of the mOhth following his resignation;

Forming ZOi ‘after Wilson’s departure from CCC to compete with the corﬂpany. |
(Order at 6-7). Based on these findings the 'Orde_r directed Gandis and Shirley
indiVidﬁally t(;‘ Bﬁyfout W‘ils‘on’s int¢rest in CCC for $347,863.23‘. _(Ordef at 18). .The _
Ordér’; ;:onclusion hoWeyér Was'iﬁ érr as Wiison was not “'oppressled” or “frozeﬁ-out.”

S.C. .C»odev Ann. §v3‘.3l-44-410 émpéwers a LI;C_mgmbgr to “maintaiﬁ an acvtion’
against ;1 lir;litéd liability company or another mémbef or manager for lveéa‘l or -equitable
relief...to enforce:- (1) | the member’s rights under the operating agreement; (2) the
‘member’s rights under this chapter; anci (3) the rights that otherwise-protect the interests
of the member, including rights and interests arising independently of the member’s
relationship to the corﬁpany.” S.C. Code Ann. § 33-44-410. Section 801 allows fhe
circuit court to dissolve aﬁ .LLC under certain circumstances including if a member

establishes that “the managers or those in control of the company have acted, are acting,
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or will act in 5 manner that 1S iunlawful, oppressive, fraudulent, or unfairly prejudiciai to
the petitioner.” S.C. Code § 33-44-801(4)(e). Section 801 permits the. court to fashion
~ equitable remedies other than dissolution in such cases, including ordering a buyout of
the disgruntled member’s‘interest When “one or more members have enga_ged'in,-'
‘fr‘andulentor .uncon'seionablecondnct.; ..l”"’ 'S.C..‘Cod‘e § 31»5-44-8(.)'1' Reporter Comments.'
Sout}i Carolina courts nave explicitly refused to fashion a standard/test for
deterrnining what constitutes shareholder “oppression” calling for consideration of
various factoi:s for evnaluation on a case-by-case basis. In Kiriakides _v.-vAtlas Food
Systems & Services, Inc., the South Carolina Supreme Court established how courts
should determine whether majority shareholders oppressed the minority. 343 S.C. 587,
541 S.E.2d 257 (2001)." In establishingoppression considerationé the Court recognized
~ “that the terms oppressive and unfairly prejudicial are elastic terms whose meaning varies
with the circumstances.'presented ina particuler case” which should be determined ona
oase-b}i-case‘analysis. Id. at 602. %‘Although [the oourt] declined to set out speciﬁcv-
fzictors in Kiri‘akides, [it] observed Several eommonly eonsidered ones inoluding: :
eliminating minority 'sheireholders from directorate and excluding them i‘rom
employ_ment[,] yfailure to enforce contracts for the beneﬁt of the: corpor'ation [and]
Withnolding information from minority shareholdere.” ' Ballard, 399 SC at 594, 733
S.E.2d at 110. The Ballard Court noted that an oppressed minority shareholder “faces
prospects’ of exclusion from the business, a silim chance of seeing a return any time soon,

and no market in which to otherwise unload his investment.” Id. at 595.

'3 The case established how to determine if majority ehareholders acted oppressively within the meaning of
S.C. Code Ann. § 33-14-310 which is substantively identical to § 33-44-801.

30



“Freeze out” a squeeze-out” are used interchangeably and the terms mean “the use
by some of the owners or participants in a business enterprise of strategic position, inside
information, or powers of control or utiliiation of some legal device or technique, to
eliminate from the enterprise one .or more Owners or participants.” Kiriakides, 343 S.C.
587 at n.26. “Common freeze out techniques include termination or a minority
shareholder’s employment, the refusal to declare dividends, the removal of the minority
shareholder form a position of management, and the siphoning off of corporate earnings
through high compensation.” Id. “Ofteh, these tactics are used in combination.... The
primary vulnerability of a minority shareholder is the specter of being locked in...having
a perpetual investment in an entity without any éxpectation of ever receiving a return on
that investment.” Id. at 604-05. “The application of these grounds for dissolution to
specific circumstances obviously involves judicial discretion [and] [t]he court should be
cautious...so as to limit them to genuine abuse rather than instances of acceptable tactics
in a power struggle for control of a co'fpdration.” Id. This cauti‘onary adrhonition looms

- large in this case. The Court continued:
-[W]e do-not believe the Legislature intended a court to judicially order'.a :
corporate dissolution solely upon the basis that a party’s reasonable
- expectations have been frustrated by majority shareholders. To examine
the reasonable expectations of minority shareholders would require the
courts of this state to microscopically examine the dealings of closely held
family corporations, the intentions of majority and minority stockholders
in forming the corporation and thereafter, the history of family dealings,
and the like. We do not believe the Legislature, in enacting section 33-14—
300, intended such judicial ‘interference in the business philosophies and
day to day operating practices of family businesses. '
Id. at 599, 541 S.E.2d at 264. Importantly in the context of this case “[S]ection 33-14—

300 does not place the focus upon the rights or interests of the complaining shareholder

but, rather, specifically places the focus upon the actions of the majority, i.e., whether
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' _ they have acted, are acting, or will act in a manner that is illegal, fraudulent, oppressiye‘,
or unfairly pfejudicial either to the corporation or to any shareholder.” Id. 343 S.C. at
600, 541 S.E.2d at 265. >“Giver.1 the languagé of our statute, a reasonable expectations
appfoacﬁ is simply incopsistént w.ith:our statu‘pe.”- ld.

Oppréssion, fraﬁd,, and ﬁnfairly preju(iicial 'co.n'duct 1n fhé cbnte{d ofé shafeholdér
suit remain elusive terms and no attempt has been made to define them as “[they] are
elastic terms whose rﬁeaning varies' with the circumstances presented in a bérticular case,
and it 1s felt that existing case la_w provides sufficient guidelines for courts and litigants.”
} Kiriakides at 598. “The concern and focqs in shareholder oppression cases is that the
miriority' ‘faces a trapped investment and an indefinite exclusion [from] participation in.
buginess returns.”” Ballard , 399 S.C. at 588 (intefnal citations orﬁittcd).

Kiriakides involved a family owned close corporation v(Atlas), where the brothér
~ held the majority shére.» Id. at 591. His siblings, the plaintiffs in the case, were minority
shareholders. 1d. ‘ 'S‘iblings brought suit agaipst- Brother and Atlas seeking dissolutiqn for
oppression. Id. at 593. The'Court féuhd the facts ‘;present[ed] a classic situation b‘of
minority ‘freeze out” and noted several supporting factors iﬁcluding ‘Brother 'pa_ying
Sibling less than what was oWed to her based on her ownership; Brother’s conduct in>
transferring 21% of a wholly owned subsidiary to his children instead of to a partnership
which included thé siblings; Brother and his family receiving substantial benefits from
ownership of Atlas 'while Siblings had no such expectations of benefit; Atlas having no . -
intention of declaring dividends in the near futu;e; Aﬂas’ extremely low buydut options.
for the minbrity, offering them $4,000,000 in 1998 when one minority had been told by

an accountant in 1995 that his interest alone was v;/ortﬁ $10,000,000; and there being no
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market otherwise for the minority’s stock. /d. at 603-06. These circumstances, coupled
with findings of fraud, led tﬁe court to conclude that “the totality of the circumstances
‘demonstrated that the majvori'tyAhad acted ‘Qppressively’ and ‘unfairly prejudicially” and
afﬁﬁn the‘order requiring Brother buyopt his Siblings’ interes_t;. Id. at 606\-07:
Later in-lééllafd fhe S{Jpreme Couﬁ foﬁnd ‘th-at‘ Ballérd (20% fninbl;ity éhérehblder
in Warpath Develcipment) had Been oppresse('i/by the majority.‘ Ballard incorporated
Warpath for the devélopment of a marina on Lake Keowee. Id. at 590. Following years
of negotiations with Duke (owner of the lakefront property), Warpath entered a lease to |
ﬁse the property fqr‘ a marina concept. ‘BallarAd .later entered into a Stock Purchase
Agreement with the threéA VAppellantvs. Undef the Agreement, the‘thre'e paid Ballar(i $IM
-in exchange for half the 40k shares he'held and the additional 60k unissued ;shaies so that
Ballard v?ould hold 20% and they hold 80% when all the stock was 1ssued. Following the
sale of Ballard’s interest it was diséovered Warpéth could only fit just' over h.a'lf thé
number of projgcted -slips. UpSet over ‘the. decrease 1n projected income, thé majority
shareﬁoldefs tried to convince Ballard to return the money paid for hlS _sha'res ér to return
his 20k shares and leave the company. Id. at 7592. Ballard rejected 1bloth options, and was
then removéd as dir\ecto? at the first shareholder meeting. At that same meeting, all three
majority shareholders were elected to the board and appointed as officers. Immediately
after, the Appellants approved issué.nce of an additional 900,000 shares. Id. Issuance of
the additional shéres conflicted with the Articles of Incorporation; which authorized
100,000 shares and the Agreement, which stated Béll;ard would ultimately own 20% of

Warpath. It also diluted Ballard’s interest from 20% to 2%. In addition, the court found
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it granted the majority more control over allocation of beneﬁts. Id. at 597."* Thus the
court found th.at the majority’s actions, while not as egregious as those in Kiriakides-,
" constituted oppression. Id. at 5‘95, 733 S.E.2d at 110.> |
' -In . Kifiakides. .a:nd. Bélldkd 1h§_ minority sha.r_eholzders. were offered at' bést a
Hobson’s choice, if one é’t all. In Ballérd, thé majority sharehollders aét'gd With a singular
purpose — get the minority out of the business and control the allocation of any beneﬁts
flowing from it éxclusively to ‘Fheir own interests. -Ballard had no orpt:icl)ns‘_to prqtect
himself and remain a meaningful part of the business due to the drastié and illegal
alteration of his ownership interest. In Kiriakides, the majority likewise welded his
superiorrpower to shut 6ut ihe ‘minority to service his own interests. N‘one of this
_occurred in thié case.’®

The actions of Gandis and Shirley d}éemed“‘olppressive” certainly did not équate ,
with the actionsiof: thg majority shareholders in Kiriakides and 'Bdllard. ‘They did not
even rise to tile level of those Of, the Son in Mason wherg this Courtvf(v)uAr'ld no‘ minority
oppression. In this case Wﬂson was-not “oppressed” or f‘froien;dut” of the bﬁsiness by

Gandis and Shirléy.’ He did not.find himself in a “trapped investment” or sufferihg

4 By increasing the amount of shares, the majority would be allowed further means through which to
dictate and control the allocation of returns in favor of their own interest, and to the exclusion of Ballard’s.
I3 Recently, in Mason v. Mason, 412 S.C. 28, 770 S.E.2d 405 (Ct. App. 2015) this Court affirmed a finding
that a minority shareholder of a family owned auto-service company was not oppressed. The minority
shareholder, Son, brought an action: for oppression and breach of fiduciary duty against the other
shareholder family members and the company among other things. This Court examined the facts under
the circumstances and in light.of the decisions in Ballard and Kiriakides and found Son had not been
oppressed: “Based on the evidence in the record, Son seems to be the primary party who engaged in illegal
activities and benefited from those activities. He received the benefits of his casing scheme. He was not
reelected as president of the Company, but was elected to serve as vice-president and-receive the same
salary. He chose to leave the Company and.as a result to stop receiving a salary and other benefits he and
the other stockholders enjoyed.... He was the one stockholder who refused to repay the Company for
personal expenses .... Additionally, most of the testimony on the record indicates he had knowledge that -
adjusting the Company’s inventory to diminish its tax liability was fraudulent. Jd. at 55-56, 770 S.E.2d at
419. : ’

34



“indefinite exclusion from participation in business returns.” In fact, Wilson had
repeatedly expressed a desire .fo increase his family’s investment and both times the
remaining sh:dreholders accepted the offer to sell.. Rather Wilson took issue with the
business decisions made and acted upon by his fcﬂow CCC members aﬁd argﬁed to the
.lowef courtyt_hat those actioné 'cc;nsltitutéd' oppres.si>onl. The 'tfial couﬁ mi‘stakerily4i.'21greé<'1; '
a. Evidence and circumstances of the case do not Suppbrt a finding of oppression
It must be reiterated that this is a business case. Thé 5aseline for .,the dispute in

this case is the continued existence of a business. Expenses and taxes must be paid from_;
revenues produced. When revenues fall, owners are not able to continue to pay
themselves out of cash flow and debt that has limits unless you are the government. One
ﬁoubling aspect of the Order is the seeming absence of any consideration of real world
business factors. The focus. of the Order is dﬁven by Wilson’s hindsight acivocacy
" oriented approéch’ ‘that he was an oppressed shareholder. This is not an academic
~ exercise and the factors ﬁtilized by ‘dle lower court did not occﬁr in a vacuum. Wilson‘ :
was an éétdf seekiﬂg the bést deal for-himséif—not CCC. There §vas ';10t oppréésioﬁ.
Much like the Mason case, Wilson was the actor who made or spurred the actions from
Gandis and Shirley as they responded to hié demands and tried to find a workable way.t'o
grow the business. The lower court also erred in disregarding the impact on the health of
the compaﬁy when two options were considered. Speciﬁcally Wilson sought to remove
his tax obligation by demanding the company increase its debt leverage and make a
briority distribution to him. The additional leverage as well as the heightened disparity -
amongst the members’ relétive interests would very likely impair the ;:ompany’s future

value. Instead the lower ¢ourt has, in essence, granted a minority member veto 'power -
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over the business judgment rule when he is unsatisﬁed. The consequences to small
‘business owners for such a ruling are profound. The Order and Aits oppression analysis
 failed to consider several undisputed facts and circumstances that demonstrate Wilson
could not have been an.oppr_essed as the lower court found. The particular grounds
identified for the:tri’al court’s oppression ‘holding aside, these undisputed ;facts:in and of -
themselves require reversal of the lower-court’s oppression ﬁndiné.

i Wilson controlled his destmy and CCC and therefore could not have
been oppressed

The undisputed facts and evidence presented‘ at trial show that Wilson was. in
control of his ciestiny and CCC and could not ha\re been oppressed. First, is it undisputed
Wilson had the option to either be bought out by Gandis and Shirley or purchase their
interest for the same price (valuation). As detailed above, in mid-late 2011 tbere were
exchanges among CCC mernbers about Gandis and Shirley buying Wilson’s interest.
. (See supra pgs 20 21) Wilson began to claim it was his preference to buyout the other ‘

.-two (Def. 62 64). He believed they were altermg numbers to dnve down the buyout |
~ figure offered for his interest and therefore stated that he would buy them out using their
valuation numbers for hlS equity. (Def. 66, pg. 2; Tr. 156, In. 17 — 157, In. 3; 421-26;
670, In. 23 — 671, In. 2).'° Gandis and Shirley accepted this offer. Wilson, however
failed to obtain a serious purchaser. Thus, in mid-late 2011 Wilson had the option of
either selling his interest and getting out of the company or buying the other membersf
| interests at the same price/valuation. A minority shareholder simpl}t cannot be oppressed.

when the other members (and alleged oppressors) agree to buy his interest or sell theirs to

18 Shirley referred to this arrangement as a Texas Draw. Gandls and Shirley were willing to sell their
-ownership for the amount that was offered to Wilson.
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him using the same valuation: It was an equal and reciprocal buy-sell situation 'in which
Wilson had the power and ability to choos¢ eithé‘r_‘o‘ptioln. He chose to do neithér.

| Second, Wilson had the option and ability to remain with CCC and be treated as
the other members. - The so c‘alled “exit strategy” cited by »thé Order as “oppreséipn” kcpf
Wilson in the buéiﬁesé; | He cbnfinuéd to .be‘ over,$100,000.00: é.heéd 'in’cémpé_nsation_
over Gandis. CCC needed to éqﬁalize Gandis and 'Wilson 1n lean times however Wilsonl
objectéd to losing his favored status. To treat owners eciually‘is not oppréssion but good
business. As detailed above, in late 2011 CCC Waé in a cash flow crunch and could no
lbn_ger continue providing Wilsqn lbans which had increased to $12,000 a month. . Gandis
and Sﬁirley gave him three options to consider, the first .of which was to remain a
' member aﬂd be ﬁeatéd as such -a top line participant as an owner. This meant Wilson
would maintain his equity 'position but no 1onger receive. p’_.referential treatment in the
form of monthly advanced distribptions as the-distributions would require debt to fund.
'The other ﬁyo options gltered his merhbersh_ip status to address his p:ersor‘lal‘ cash flow/tax
: s_ifuation. Impoftaﬁtly, all three .kept Wilnson‘ in ’CCC aﬁd Gandis: ma(ie it known to
Wilson he was fine with any one.of them.'” In short, Wilson had the o'iation to. remain
with CCC and be treated the same as Gandié and Shirley. He chose notto do so. No
longer agreeing to afford a member preferential treatment not required by agreement or
law simply cannot equéte to oppression. The former is a discontinuation of a gratuitous
and unnecessary act while the latter requires affirmative acts thét prevent a member from
receiving what heA or she is legally and rightfully owed. Wilson controlled the options of

‘whether he bought the other owner'shar'es, sold his shares, or stayed in the company and

'7 At trial Gandis testified that he wanted Wilson to remain with the company. (Tr. 229, In. 5-8).
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be treated as the other members.'® Having multiple options for business planning for
future business activities is not oppression. It is effective mémagément of a business and
the expectations of i‘ts owners. Why did Wilson not exercise any of the options? The
answer is clear from Wilson’s own conduct. Wilson controlled CCCV because he was
res'p'onsible for the qorrl;r.)any’is,sales‘ Without Which no business survwes "H_e acted as-the '
conduit between CCC _and its customers and 'tilereforeA welded enormous pdwer over the -
company. A'fundamental aspect of shareholder oppression is that those in control weld
their power in a prejudicial, unfair, and inequitable manner to the detriment of the less
powerful member. It is antithetical to the notion of oppression thatA a member with total
control over a business’s livelihodd éan be oppressed. .In this case not only did Wilson
have this power, he welded it to his benefit and the detriment of Géndis, 'Shirlyey, -ahd
CCC. |

fi. Wilson took all the good out of CCC

The trial court’s finding of oppression is also incongruent with the undisputed fact A
that Wilson ultima;cely made off with all the good aspects/asséts of CCC— nérflely its:
stock of customers and prospective business. A party making off with a business’s assets
cannot be oppressed."’

The buy-sell ‘discussions between Wilson and the other two members lasted
through the end of 2011 and into early 2012. Wilson'informed Gandis and Shirley he
was seeking a purchaser for CCC. During this time, Gandis and Shirley became

concerned that Wilson was sharing CCC’s confidential information with prospective

' These options are especially important because of the control over sales that Wilson had and the threats

he made when he threw down the gauntlet after receiving Gandis and Shirley’s proposal.

1 Gandis and Shirley incorporate the arguments of CCC regarding the confidential information and trade
secret misappropriation. ' : ' ‘
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" Wilson responded that he

purchasers and .remindedA him to refrain from'doing s0.2
' “ce;'tainly would not divuige information that could be potential-ly harmful to the
company in the hands of a competitor....[and his] desife is to continue discussions with
| the interested parties about buying the company....” (Def. 69»,'lpg. 1).- Contrary to/ what
this statement, fhe vevidence révealed rtlilat Wilson waéi attempting to get a job with
FilmTech, a 'competing: bﬁsiness in TN. (Det. 70 p. 2). In é Jan'ugry ‘2012 email -Wilsc_)n,
- stated that “[he] look[ed] forward to the oppo@ﬁity to join [the] )organization....” and
that “[in]y goal will be to move as much of the business I manage at CCC to Filmtech as
quickly as possible. In addition, T will work to bring prospective business that CCC has |
been working on qualifying over the pastr 3 to 6 mornths.” (Def. 70). A member Who is
: taking the busjness and the lést six months of CCC prospects to a porﬁpétitor canr:10t be
oppressed. Filmtech ultimateiy did not hi?e Wilson. He, however left CCC, taki'ng Wifh
him the company’s confidential information to a competitor and his new employer
Neologic. (Order at 17).*! |

Wilsbn capitalized ron CCC’S» information after his depa’yture 4arnd> generated cash
for Neologic with it. Wilson cannot claim that he was oppressed for failure to reqeive
regular distribution-s following his departure. The circuit court’s expert confirmed that
neither Gandis nor Shirley received distributions following his depaﬁure. Accordingly,
this case does Vnot present a situation where the minority has been prevented from
receiving the economic benefits retained by the majority. Instead, the evidence of this

case showed that after leaving CCC, Wilson almost immediately took advantage of the

?® This is consistent with the arguments regarding the fiduciary duty owed to CCC that Wilson not act in his
own interest but in the interests of CCC.

2! Trial court found Neologic/Freshwater was utilizing CCC confidential information.
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information he took from CCC and generated cash for his family. (See Def. 81, p.1; Def.
82).2 A list of Neoiogic customers‘submitvted at tridl showed that 23 out of '.dlle'27 were
cusfomens of CCC. (Def. 135; Tf. 883, In. 17-,24).- When it became clear to Wilson that
he wpuld -no longer receive pre‘:feren;cial‘ treatment by. way nf advanced monthly
diétributions/ldané hé set out to. take eﬂlerytning Qf ?alué he éoiﬂd ont iof CCC, ;nnnealea
~ his own. sélﬁsh actionn; acted és_if‘he_ was Aattempting to séli the cnmpany to a third paﬁy,
and used the time.to.ﬁnd a better deal for himself to the detriment nf CCC. In prdving— his
effectiveness as a salesman, Wilson convinced the lower couﬁ to focus on his dire
'pers_onal ﬁnanc_:ial _situation (of his own Ilnéking)23 to convince _the lower court that he was
onpreésed. "

iii. Wilson was always ahead-of other ﬁembers in cash distributions

Under the LLC statute “[a] member is not entitled to reﬁuneration for services
performed .for a limited liability company, except for reasonable compensation for
- services renderéa 1n winding up the business of the cnmpz‘iny.v”' S.C. Code Ann § 33-44-
403; Section 405>(a)" méndntés distribntions mnde before dlssolutlon be made in equeil
shares to the members and Section 406 prohibits distributions if:

(1) the limited liability company would not be able to pay its debts as they
become due in the ordinary course of business; or

(2) the company’s total assets would be less than the sum of its total
liabilities plus the amount that would be needed, if the company were to
be dissolved, wound up, and terminated at the time of the distribution, to
satisfy the preferential rights upon dissolution, winding up, and

22 Def. 82 - discussing transaction with company named Imperial—a company that Wilson never transacted
business with prlor to CCC.

2 1t should be noted that Wilson had a number of prior failed business ventures in the film industry due to a
disagreement with other owners about appropriate debt loads that led to his expulsion and an instance
where his venture as a sole proprietor led to his own personal bankruptcy. (Tr. 306, In. 8-13; Tr. 365, In. 2-
3). Personal financial distress was apparently very common for Wilson. He resisted accounting controls,
responsible cash management, and business/financial management at CCC.
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termination of members whose preferential rights are superior to those
receiving the distribution.

S.C. Code Ann. § 33-44-406(a). The undisputed evidence presented at tn"al established
that Wilson was always ahead of Gandis and Shirley in casil diétributi'ons. »(T:r. 115, In.
12-18; Tr. 153, In. 18; Tr. 256, In. 10-14). Wilson does not dispute that he V.rec_ei.ve.dv _,
nﬁmerous monthly >paymentsA .as éd\;anced distributions which neither Gandis nor Shirley )
'receiyed. -‘ Wilson did not simbly get his pfopc;rtionél interest "in disﬁbutions; he
undeniably received above and beyond the other members throughout his tenure at CCC
and remains substantially ahead of them ';o this day. Simf;ly put, Wilsbn .received more
cash distributions than he was actuaHy entitled to under the LLC statute. Oppression
requires a member failing-to rcceive what is owed to him. One repeiving more thén th'ey _
are éntitied to under the statute éimply canno;[ be oppressed. | |
iv.  Gandis and ,Wils'on met to discuss potential business the day he resigned
The Order’s- oppression ﬁnding also ignores the fact that Gandis and Wilson had a |
séles rheéting to\discuss> what needed to be done to get the Cofnp?tny goihg the day
‘Gandis and Shirley. learned he was leaving CCC. (Tr. 163, In. 5-13). It makes no sense
that a membef-who is far along in a plan to oppress and freeze-out another member wouid'
meet with him to discuss sales plans and opportunities going forward. On the contrary,
having such a meeting indicates one thing — Gandis thought and pla@ed for Wilson to
remain a part of CCC at that point. WilsoAn’si own words corroborate this fact when he
wrote on Jan. 6, 2012 that “[s}ince John and I began discussions regarding CCC buying
me out and extending an employment arrangement, John has insisted that the goal was
- not to forcé me out of the- compény but to give me some secﬁrity and incentive to heli)

grow the business.” (Def 69, p.2). Wilson’s own word “incentive” is the polar opposite
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of oppression and indicative t"hat'this was.not a “trapped investment,” but merely an
ownership intérést tha'tfeéuire‘d work to. grow"it and kéep itsr\'/élue. Th‘at.is buéiness. |

In sﬁm, none of the factors identified ir'luKiriakAides and Ballard as indicators of
sh'are‘honlderl oppr'es_sion are pf/esent in this case. The unciispufcéd facté and circumstances
show Wilson was r;bt and could not ﬁave been “oppr'eséedi” ‘Wilson did not ﬁﬂd himself
renderéd powerlesé and vulnerable to the calculated actions of the other membefs. He
was .ﬁot “trappéd in his investment” in CCC without the prospect of receivirig aben¢ﬁcial
‘return. On the’ contrary, he remained and stands to this day substantiaily ahead of Gandis,
and Shirley in distributions received.. The only'vahiable investment Wilson made into
- CCC was the stock of EFS cus.tomers he rolled into the business and the subséquent
de‘velopment of fhose and other cusiomers with Gandis’ help in produc‘; development andr
sourcing. He fook that investment when‘he left CCC. The Ballard Court recognized,
“[r]elationships in business, like ény other relationship, can quickly sour when they are
predicated on uhmet expecfat_ions, whéjher justified or not.” 399 S.C. at 590. This case
1s one in which a bﬁsiness relationship soured when Wilso.n’As Lnlﬁre.ali;tic and s'eliﬁsh
expectations of preferential treatment were not met.

b.. The Order’s grounds fo'r finding oppression fail

The grounds listed in the Order as supporting its oppression holdipg ‘are’
' pontradicted by the evidence présénted at trial. The Order sets forth a laundry list of
alle_:ge‘d “prejudicial acts” evidencing Wil_son’s oppression. (Order, p. 6-7). Wilson not -
getting his Way in a business relationship is not a “prejudicial éct” against him but an oft
true business reality that an owner does not getrtheir own subjective expectations met. It'

is a fact that Gandis and Shirley as CCC members had no obligation to do any of the
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thmgs listed as oppressive acts by the lower court.”* As detalled in Appellants Motion to
Reconsider, the alleged oppressrve acts were nothlng of the sort and all done as real'
world responses th_at responsible businesses take e\-/ery day‘-to protect a busin’ess. (See
" Mot. Recon.). ’Norle of the qetidne listed Were oppressive acts. .

¢

C. The trial court erred in ordering the individuals members to buyout Wilson?s
interest in absence of unconscionable conduct

Assﬁming Wilson was. oppressed; the Order erred irr orderirlg Gandis and Shirley'
indivitiuerlly' to purchase his interest in CCC. The trial court fashioned this remedy
pursuant to its equitable powers under S.C. Codev‘§§ 33-44-401 and 801. _(Or‘cAier at 18).
While those‘prO\risions allow a cortrt to order a buyout of an oppressed member’s
“interest, the Reporter Comments to Section 801 make it clear that fraudulent or
unconscionable conduct is required to order individuals buyout another member: “a buy- ‘
out might be appropnate where for example, one or more members have (i) engaged in
fraudulent or unconscmnable conduct...or (111) engaoed in serious mlsconduct.... § 33- '
44-801 Rep. Comm. The Order did' not ﬁnd Gandis’ 0rShir1ey’s actionsrunclonscionable
or fraudulent. It simply deemed them “oppressive.” Only in denying Appellants"Rule'
- 59 motion did the trial court attempt to remedy this fatal error by summarily stating that
“[t]he evidence revealed that Mr. Gandis and Ms. Comeau-Shirley deliberately
collaborated to oppress Wilson. Their conduct was unconscionable.” (Order Den. 59

Mot. at 2). Neither order deemed their actions “fraudulent.” The trial ceurt failed to

2* There is an important procedural point to address. Regarding the facts and the courts application of the
facts, the lower court refused to allow post trial briefing. This refusal amplified its misconception and
misinterpretation of the evidence and grounds it relied upon. The Order itself does not cite to any
supporting evidence and does not cite to any trial testimony. The Order does reveal that it was submitted
by an advocate and the advocate’s view of the evidence was amplified by not allowing post trial briefing.
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specify what conduct it deemed unconscionable and any basis for its conc_lusion.25

Without é specific finding that Gandis and Shirley’s actions Wefe unconscioﬁable
ordering individual buyout was not an option.

The‘LLC staﬁite does not define “urllcon_sciqnabl.c conduct” and wﬁat é;oristitutes ,
such .ﬁnder,the;stafute appiear_s to be an issue of ﬁrgt 'irﬁpressic;h iﬁ Séuth Carolina.
Black’s defines “uncohscionable” as “(of an act or trar‘lvsaction'). shoWiﬁg no regard for
conscience, affronting the .sense of justice, decency, or reasonableness...shockingly -
-unjust or unfair.” BLACK’S LAW DICTION;ARY (10™ ed. 2014). Unqonscionable con&uct
arises in case law most often in contract dispﬁtes. ,In- that regard,A“unconscionability”is a
* narrow doctn'ne whereby a chalienged contract must be one which ho reasonable person
woﬁld enter, and inequality so gfoss as tb» shock thé conscience. Brown v. Green Tree
Services, LLC, 585 F.Supp. 2d 770 (D.S.C. 2008). Our courts define “unconscionability”
as the absence of meaningful choice for one party due to one-sided provisions with terms
so opp-ressive. that no ireaso.nable person Woﬁld make tﬁerﬁ and no fair person ‘would
- accept them. .Héller v. Holler, 364 S.C. 256 (Ct App. 2005). Based upon these
recognized definitions and iterations unconscionable/uhconscionability one’s conduct
. must go well beyond simple oppression and be so one-sided7 unjust, shocking to the
conscience and unfair that no reasoﬁab_le person would undertake such acts. The
Reporters Comment. denotes a higher burden of devious activity beyqnd oppressic;n
necessary to order individuals buyout an oppressed member. Assuming Gandis and
Shirley’s actions were oppressive, they certainly were not unconscionable. The actions

deemed oppressive by the Order were business decisions made and acted upon to address

25 This was yet another error in the proceedings below exasperated by the denial of post-trial briefing.
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ordinary issnessuch as fax liabilities and ensuring cash flow to pay debts. They dvid not
reach the lével of offending human decency to a degree no reasonable pernon would -
undertake or tolerate them. Furthermore, South Carolina courts nave shown clear
.ihésitancy!to diSregard statutorily cre_ated corpo_raté liability shields and hold individuai-
LLC membérs "liabAle for acts tal&en on béhélf of the cornpany.‘ in 16 Jade St LLCv. R.
Design Const. Co., LLC, 398 S.C. 338, (2012) the Court initially'heid that a LLC member
was not shielded frofn personal liability nn(ier the LLC Act under the circumstan;:és of
that cane but subsequéntly withdrew and entered a superseding" opinion walking back the
opening to individilal lianility. 16 Jade St., LLC v. R. Design Const. Co., LLC, 405 SC ‘
384 (2013). Similarly, the judiciary has long respected and looked to the businnss
judgment rule to evaluate thethevr‘ actions by those in power within a business are
actionable because acts that appear nefarious or unlawful may very well be
justiﬁed/reas.onable business decisions ‘nnder the circumstances. “Under the business
- judgment rule, a court will not review the business judgment of a corporate governing
boand when if aCtS‘V\Vliﬂrlinl its authnn"ty and it ncts 'withvout corrupt'rnotives and in 'good'
faith.” 'Do-ckside Ass’n, Inc. v. Deytens, 291 S.C. 214, 217, (Ct. App. 1987).
Holding individual LLC members liable to another member in the absence of
fraudulent or unconscionable behavlior sets a dangerous precedent, creates bad policy and
- an unfriendly business climate. Tne Reporter Comments to 801 reflect the legislature’s
recognition of this simple concept and provides the rare enception (individual liability) to
: thé fnajority rule (corporate liability) requires reprehensible and shocking acts. The

individual Appellants’ allegedly oppressive acts are not ones calling for imposition of this
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~ rare and exceptional -remedy. Therefore, should this Court find Wilson was opprpssed it
should order that CCC rather than Gandis and Shirley buy;out Wilson’s intefest.

1. Trial court erred in iis valuatt;on of Wilsbn ’s interest in CCC

The Order also erred in valuing: Wilson’s interest by rél?ing ~on Stoddard’s
adjusted December 30, 20_1:1 Valuation ihereby greatly »inﬂating the”\i/alue of. Wiisén’s
interest while failing to consider his actions that greatly de\;alued CCC. (Order at 18).%°
Should- the Court- deem buyout appropriate the valuation of Wilson’s interest should be
based upon the couﬁ appointed accounting expéﬁ’s 2013 valuation. To do otherwise
allows Wilson to “double dip” by be‘ing paid a cérfain value for his intefest and allowing |
him to continue to capitalize on the business that he took from CcCcC.

2. Gandis and Shirley should bnly have to pay their proportipnal share

Tile Order is profoundly unfair to the minority member Shirley. It relied upén
Stodciard’s schedule derived from Bradshaw’s work (exhibit 20 ih Ct. Ex. 1), for th¢
“computation of Wilson’s equity value.’ (Ordef at 11-12, 18). The Order .erred by not
relying upon that séme sc>hec-1ule“ prepared by Brédshaw in identifying what poﬁion of that
figure was attribu;cable to Gandis and Shirley based on their respective relative capital
account in the company. The evidence showed that Shirley owned 10% of CCC, had no
‘voting rights and did not participate in daily business operationé. At worst, she should
only have to pay her i)roportional share based on her relative capital account. The Order

erred by imposing an inequitable remedy on her as a 10% non-voting owner.

% There was no consideration of the taking of its customers, theft of its confidential information, and the
costs imposed by the use of scorched earth litigation tactics to the financial detriment of the business.
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D. VWilson Wrongfully Obtained Equity Deépite his Unclean Hands,

“He who comes into eqliity must. come with clean hands. It is far more’thén a
mere banality. Itis a self-imb'osed érdinance that closes the door of the court of equity to
" one tainted with inequitableness or bad faith relative to the mattér in §vhich he : seeks
relief.” Si;aight V. Go‘vss,-38.3AS.C. 180, 267 (Ct. App. 2.009)(C.0u‘rt foﬁnd tﬁé minéﬁty
» shareholdef’s “owﬁ inequitable éonduct came directly to béar on the transactioné of
which [he] now complains.”). “The doctrine of unclean hands precludes a lplaintiff from
. recovering in equity if he acted unfairly in a matter that is the subj»ect of the litigation to
the prejudice of the defendant.” Id. 383 S.C. at 206. The trial court afforded Wilson,
equitable relief to which lhe was precluded from receiving due td his “unclean hands.”
' The lower court flatly ignored the litany of inequitable conduct perpetrated by Wilson
and erroneously in violation of the unclean hands doctrine awarded him equitable relief.
Logical fallacies in the Order allowed Wilson to receive relief to which he was not
~ entitled. |

1. Wilson’s Nﬁmerous IAn.equitabie Acts Were Well Established at Trial

a. Usurping Cofporate- Opportunities: lllegal Side Dealing

Wilson was to roll all of his EFS customers into CCC in exchange for a monthly -
draw. Gandis provided the draw however Wilson did not roll all EFS customers into
CCC but instead conducted a steady stream of side deals which he attempted to conceal
from the other members.”’” Wilson argued below that he and Gandis agreed to exclude

three import accounts from coming into CCC. Even if this were true, which Appellants

27 Discovery showed that Wilson transacted over $1.7 million in illegal side deals while being paid with -
Gandis’ personal money. (Def. 126). Gandis was unaware his partner was conducting side deals for his
own gain which could and should have come through CCC. :
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deny, there was‘ undisputed evidence presented at trial that Wilson was doi’ng illegal side
 deals including one which hé attempted to excuse by claiming “it’s Christmas.”

b. Erasing'Computers aﬁd Elackberly

Wilson devstroyed_.eviden'cg both before and during the litigatioﬁ. (Def. 1 15, 122).
Wilson’s pre-litigatioﬁ evidence destrﬁctioﬁ 1s particularly troubling because ile received
an evidence presgrvation 1¢tter the day after téking CCC’s computers and Blackberry.
(Def. 77). His destructidn of evidence prévénted Appellants from conducting complete
discovery on their fiduciary duty cléims, and hihdered others from defending themselves.

¢. Theft of CCC Confidential Informétion and Trade Secrets Erasing

The evidence presented at trial show'ec-l' Wilson shared CCC trade secret and
confidential information with co;ﬁpetitors when he was attempting to get a new job under
th.e false .pretvense of selling the business. (See Order at i7)(“EVidence at " trial
demonstrated that Néologic/FreshWater used CCC’s confidential information and that -
CCC was justified in bringing the trade secrets claim.”). .

é.’ Litigation Tactics

Wilson’s on'ginal and amended pleadings requested the court order dissolution.
Gandis and Shirley thus assumed that CCC would be dissolved and acted accordingly. In
a December 6, 2012 hearing ’scheduled for the dissolution relief he requested, Wilson
argued against dissolution by telling his counsel (who relayed the message to the court)
that a legitimate offer had been made to purchase Appellants’ equity. (Def. 102; Tr. 257,
In. 11 - 259, In. 25). The court was told “we’ve made an offer to purchase this business
for almost half a million dollars, their interest. That hasn’t been — they haven’t accepted

or rejected that yet. But we think this business has value.” (Def. 102). The court did not
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order dissolution and the purcha‘s-e of Gandis and Shirley’s interest néver came to fruition.
Wilson then carﬂe to trial demanding buyout of his interest in CCC. Not only did the trial
couﬁ order-the buyout, it erroneously Qalued Wilson’s interest at a point before his own
actions greatly devalued the company. The Order simﬁly turns a blind eye to Wilson’s
" numerous egregious énd:csnsistent inéqhitable actions. In short, Wilson ﬁpdertook a
campaign of deliberate and undeniably inequitable actions for iliS personal gain aﬁd to the
detriment of CCC and his fellow members. He exercised control over the rsales and the
futuré of the business. Because of his own personal financial situation he used Gandis for
~funding, acted as an owner whgn business was good, and when Company sales under his -
directioﬁ plumrheted and taxes had to be paid, he did not want to suffer the pain of
ownership andAhe sought to be paid as an employee-with a mantle of ownership. At all
times, he placed his ihtefest above those of the collective good of the Company. Other
deeds chronicling Wilson’s unclean hands ha\;e been addressed previously and are
contained passim. . It-is antithetical to the conc::ept of equity tha‘; someone who acted in
this manner can be rewarded by the court’s award of equitable relief. The trial couﬁ
disregarded Wilson’s known and established history of inequitéble conduct and
wrongfully awarded hilﬁ equitable relief in the form of an ordered buyout contrary to the
established principle of “unclean hands.” The Order therefore lshbuld be reversed.
V. CONCLUSION
Wilson wanted all the upside of business ownership, ‘none of the downside of
ownership, and the security of being an empioyee. Reality and universalfy recognized
business principles fequire choosing one or the other. Business ownershi;; entails greater

risk for the accompanying possible gfeater reward. On the-other hand an employee
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enjoys little to no nsk by receiving a salary but no possibility of re;aping the potentially
| larger rewards accompanying ownership. Wilson uniquely received both the owner and’
employee upside for several years with CCC. When the business needed him fo >choose
one or the .ot_'her he took action»s and mén_euyered to rl;aximize the upsidé ahd the tﬁ'al
court’s drder gave him | just that. After gbsconding with CCC’s Valuéble assets, namely
its stock of customers and confidential information ovér to his new employer, the circuit
court ordered Gandis and Shirley pay him for his interest in a devalued CCC company.
Wilson wins threefpld should the Order be upheld — (1) receipt of distributions-over and
“above other members; (2) controlling CCC’s valuable assets for use by his .new employer
Neologic and (3) payment for his interest in CCC at a price he only could have received
héd he not dismantled'the company for his own benefit. Thus, for the reasons set forth

above, the Circuit Court’s Ofder of January 9, 2015 should be reversed. ‘
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