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COLLOQUY
MR. DANIEL: The State calls the case of Sammy Lee
Scarborough. 2013-GS-17-292, C.S.C. with a minor in the
first degree; 293, dissemination of pornographic material;

328, C.S.C. with a minor in the first degree; 294,

~dissemination of pornographic material; 290, C.S.C. WITH A

minor in the first degree; 291, dissemination of.
pornographic material; and finally, 710, engaging a child
under the age of 18 for sexual performance.

These are seven indictments that the State has had
true billed against .Mr. Scarborough. The first thing I
would do is ask 1f we could inquire of the people in the
courtroomf'just to make sure there are no jurors here.
They are supposed to report at two o'clock. Before we
start talking about this it might be prudent to make sure
nobody is here.

THE COURT: Any potential jurors in the courtroom if.
you will raise your right hand. Seeing none.

MR. DANIEL: Thank you. Judge, there are several
pretrial motioﬁs that we ﬁeed to cover. First is the
matter of consolidation, and I'm passing up a memo in
support of consolidations. The Defense has a copy of
that.

And I'll briefly go through that motion. Obviously,

as I just said there are seven indictments that the State
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has against Mr. Scarborocugh. They involve three different
victims. Two of them are brothers? These charges are
intérconnectéd, and ofvcourse, the same general nature.
The witness -- the victims here are necessary witnesses in

the other victims' cases, so the testimony of each witness

"will be requifed in. the other case.

And, obviously, pursuant to State v.-Smiﬁh most
significantly the State requests consolidation because
these are connected transactions which aré closely related
in kind, place aﬁd éharacter. Of course, the State law is
clear. And this is necessary because the victims/ Nﬁmﬁ2
Minor 2 and Minor 1 and Minor 3 are minor
children who live near the defendant. The defendant
having had multiple opportunitieé to be alone with these
victims.

Also, as I said, each victim is a necessary and
material witness in establishing the defendant's physical
proximity and access to the other victims on the dates of
these allegéd offenses. 1Initially, as I said, some of
these victims may have to testify or will certainly be
testifying that they either witnessed or participated in
other acts involving the defendant for which he has been
indicted.

These are‘closely related in time, place and

character. All of the victims were between the age of
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five and eight when this abuse occurred. All were subject
to acts of abuse by the defendant to include oral and anal
sex. All of them where shown pornographic material by the
these so these cases are certainly related closely in
kind.

They were all lured into the backyard or barn area of
the defendant's home, thus, they are closely related in
place. 2And then, finaliy, they all had similar
relationships with the defendant. They all lived close by
him. He lived in the neighborhood. He was known as Mr.
Sammy throughout the neighborhood. So these cases are
closely related in character.

And so finally, Judge, I would just say in conclusion
that consolidation is proper here. The case law fully
supports.this conSolidation. Of course, the State
believes that these charges are of the same general
nature. They involve a pattern of sexual abuse which
expanded to(include all the victims.

And, again, State v. Jones is the case that the State
will cite as 325 S.C. 310. And so we would ask that the
Court allow us to go forward with all seven of these
indictments at once.

THE COURT: Counsel.

MR. HOBBS: Thank you, Your Honor. It would be the

Defense's position that allowing these cases to be
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‘consolidated would create a substantial prejudice against

my client. Your Honor, the State would contend that all
of these instances and all of these accusations arise from
one chain of Circumstancés. However, Your Honor, as you
will get the chance to review some of the facts in this
case none of those children allege that they were actually
sexually batﬁered. |

Also, Your Honor, you would notice that some of them
recount incidents that the other children weren't there.
They recount instances where they weren't actually 6n the
premises. And, Your Honor, the net which the State has
thrown as far aé a time period is very large. We'fe
looking at two and a half years in some instances. And I
do have a motion‘regarding that whenever the .time is
appropriate. | |

But the primary concern here, Your Honor, is with all
these children‘denying that they were actually sexually
battered the cumulative affect of their testimony'in
saying, "It wasn't me. It was him. It wasn't me. It was
him" would have the jury -- would invoke emotion in the
jury to believe that something had occurred and wrongfully
convict my client.

Again, Your Honor, when we're léoking at State wv.
Jones, the case that the State has cited, "Offenses which

are of the same nature but do not arise out of the single
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13
chain of circumstances are not provably by the same
evidence may not properly be tried together." Again, Your

Honor, that case cites State v. Tate holding that joint

‘trials on identical but unrelated forgeries violated

defendant's right to a fair trial.

In this case, Your Honér, when we're interpreting the
accusations of the victims we see that these victims
recount different circumstances, different dates where
they allege thét elither someone was sexually assaulted,
they saw someone sexually assaulted. Two out of the three
victims make mention of a pornographic magazine. One
victim does not.

These factual assertions by the victims are so
different in character and represent different occurrences
that to consolidate these cases together would create an
undue prejudice on my client that would lead the jury to
find a‘conclusion.that somehow even though no one says it
happened to them it must have happened.to someone.

THE COURT: Anything élse?

MR. DANIEL: If you need some more I'll give you some
more. Judge, the indictment is prejudicial. Anything is
prejudicial. 'The fact that the Defense claims that .it's
going to be prejudicial to bring about more than one
charge at the same time, yes, it's prejudicial. But is it

more probative than prejudicial, and it certainly is. And
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in thé interest of judicial economy and all these other
reasons that people consolidate the case law is clear.

Mr. Hobbs says .a couple of interesting things. He says
that this kids don't e&er say the things they say happened
to themselvés didn't happen when somebody else was around.

And I'm not sure what he means by that. I know that

‘he's going byvthe forensic as part of his argument, and

the forensic interviews, which we will have a motion on
that in a minute. But in these forensics the boys say
that certain things happened that they witnessed to the

other boys. These boys at the time were five -- well, now

they're five, six, seven and eight cause there is a Lyle

victim.who is eight. So five, six, and seven, these
indicted victims.

'And-we;re going to have expert testimony to talk.
about why these kids may'or may not have said certain
things in their forensic versus what they're saying now
which is very clear. And, of course, the Court will hear
that later. But as. for consolidation,‘whiCh is what we're
talking about riéht now, Judgeg the éases ére clear..

The -- these kids don't have to be able to identify the

exact date that it happened. They can't.  They're five

and six and seven. Those kids dén't know the difference
between last week and last year. And we ha&e expert

testimony to address that. -
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They don't have to be able to say that the exact same
thing happened to Kid A as to Kid B as to Kid C. That's
not the ;equirement. The requirement is that they are
closely related in it time; closely related in place, and
closely related in character. Not exactly, but closely.
And we certainly have met that threshold of closely
related in kind, closely related in place and in.character
in this case.

MR. HOBBS: Briefly, Your Honor. What we're looking
for is a single chain of circumstances. And when I refer
to what I believe the- State will present all I can do is
look to the statements of the victims. To propose that we
should consider testimony that has not been presented to
the Court or has not been presented to a finder of fact I
believe is. a little off putting, Your Honor.

It's about what they intend to show, and what they
intend to show is that these children, through their
forensic interview, I.d.'d the defendant as the
perpetrator in the instances. And when I talk about no
one said it was them C.S.C. with a minor first degree.
Your Honor, requires a sexual battery.

A sexual battery is a very specific legal term that
generally refers to some sort of penetration. Your Honor,
none of these children say a sexual béttery occurred to

them. And in one of the recounts this child says he was
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there by himself, and then in another he recounts that he
saw these children -- this happening to-these other
children.

Your Honor, again without them claiming that these
sexual;batterieé, which is what we are here to litigate.
Your Honor, we are here becausé he is charged with C.S.C.
with a minor which requires a sexual battery. None of
those children say a sexual battery occurred against them.

And we have a two and a half year timeframe here that
creates such an ambiguous sort of chain of circumstances
and qnclear chain of circumstances that it's next.to
impossible for my client to maintéin his defense‘when all
three of these children are being tried in one case and
aré pointing the finger at each other.-

‘MR. "DANIEL: I would just like to reserve comment on
the sufficiency of the indictment as it relates to the
time period since Mr. Hobbs brought that ub. I didn't
know thét,was going to be argued. Mf. Hobbs didn't tell
us that was going to be an issue this morning. And we are
happy to argue it ‘and we're alread?, but I'll deal with
that later if the Court wants me to.

THE COURT: All right. State understand that this is
a two edged sword. If the case goes south on you you put
the padlocks on your arsenal for later on. You understand

that?
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MR. DANIEL: Yes, sir, and we have a lot of witnesses
as backup if we need them.

THE COURT: Which is no concern of mine, but just
from discussion it appears from the Jones case and much so
in the interest of judicial economy the State is entitled
to have it's motion granted. We'll get it all together
here and we'll try it.

MR. DANIEL: Sir?

THE COURT: I said we'll get it all together here and
we'll try it.

MR. DANIEL: Thank you, Judge. I would also add just
for the record that we are also relying on State v. Harry,
468 S.E.2d 76, which just -- and again this is ali for the
record for appeal purposes, but all the charges are
properly tried together when they arise out of a single
chain of cifcumstaﬁces or proved by the same evidénce or
of the same general nature. And then no real riéht of the
defendant has been jeopardized. So that's just another
case that we're relying on. Thank you, Judge.

The next issue tﬁat we have is Lyle. There is a
fourth victim who ig Minor4 who i1s now eight years
old. Minor 4 , Young Minor 4 , went to his mother in
2009 and claimed that he had been abused by Uncle Sammy.
There 1s some relation to the victim or to the defendant.

And in this particular situation, because he was three or
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four at the ‘time, law enforcemenht neglected to sign a
warrant. This case was handled in the Family Court. We
asked at this time that his testimony be admitted under
Lyle. And before we argue Lyle you may want to hear that
testimony. He is back in the jury room ready to go;
however the Court wants to handle tﬁat.

THE COURT: We better hear from him.

MR. DANIEL: Okay. State calls Minord

Minor 4 , after being duly sworn,

testified as follows:

CLERK OF COURT: . Statevyour full name for the Court.

MR. DANIEL: Say yoﬁr whole name. |

THE WITNESS: Minord

MR. DANIEL: Let's pull ﬁhat chair up a little bit so
you can be close over the microphone.

DIRECT EXAMINATION

BY MR. DANIEL:

Cheraw.

Did you used to live in Dillon? -

Q. Okay, Minor4 , how old .are you?
A. ’Eight,

Q. Okay. Let's say that again.

A; Eight.

Q. Where do you live, Minord . 7
A. .

Q.

A.

Yes, sir.
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Minor 4 ) - Direct by Mr. Daniel
Q. What grade are you in?
A. Third.
Q. What school do you go to?
A. Intermediate.
Q. Intermediate.
 A. Yes, sir.
Q. Whose your teacher?
A. Miss Midgley and Ms. Owens.
Q. Ms. Midgley and?
A. Ms. Owens.
Q. Owens. What is your favorite thing to study 'in
school?
A. Math.
Q You make good grades in math?
A. Yes, sir.
Q Who lives at home with you? .
A My -little brother, my sister, and my step daddy and
my mom.
Q What is your little sister's name-?
A . B.
Q What is your brother's name?
A, P. |
Q What's is your momma's name?
A Natasha.
Q Is she in the courtroom right now?
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O ? ORI OB

o r oo »

Yes, sir.

- My grandma.
What's her name?

Denise.

‘tell a lie?

Bad.
Is it good or bad to
Good.

If you told a lie at

in trduble?

A. Yes, sir.
Q. If you told a lie to
you would get in trouble?

A. Yes, sir.

Q. If you told a.lie in

Judge might do?
A. I don't know.
Would that be a good

Bad thing.

Yes, sir.

Q.
A
Q. OCkay. Can you tell the truth today?
A | |
Q

Who is sitting with your momma?-

All right, Minord , what -- is it good or good to

tell the truth?

school you think you might .get

your mom or grandmomma you think

Court what do you think :the

thing or a bad thing?

That's the Judge. That's Judge Burch. Okay. I'm

going to show you —=
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MR. DANIEL: Well, as for competency,_Judge, I think
that Minor 4 is more than competent, but if the Defense
réquests additional voir dire.

MR. HOBBS: Youf Honor, I would reserve my questions
regarding competency or my issues regarding competency for
the cross-examination. '

THE COURT: Okay.

MR. DANIEL: Okay, the problem with that is if he
testifies right now, because I think he's competent, so if
it comes in and then he has competency questions later you
can't unring that bell once the jury hears.the direct
testimony.

MR. HOBBS: Your Honor, there is no jury in here..
This is an in camera hearing. I can reserve competency
argument until after he's had a chance to be
cross—-examined. |

MR. DANIEL: So long as that's whét he's talking
about doing right now. But, obviously, later we can't do
it that way.

THE COURT: Okay.

BY MR. DANIEL:

Q. Okay. Minord ; let me show you this picture. You've
seen this before?

A. Yes, sir.

Q. Okay. I'm going to point out some things'and you
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tell me what they are, okay? All right?

O N O N T © 2 - © T - © B - I © .

Yes, sir.

What are these?
Feet.

What are these?
Legs.

What is thié?
Face.

What are these? .
Arms.

What is this?
Backbone.

What is that ---

THE COURT: Neck bone?

MR. DANIEL: Backbone.

THE COURT: Backbone. Yeah.

BY MR. DANIEL:

Q.

Just make sure you talk in there.

are these?

©

o O T SR

Feet.
What's that?
Legs.
What is that?

Private.

'Private? What is that?

You're good.

What
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older man,

©c ¥ o0 ¥ 0 » O P O » O » O ?

© » 0 ¥ O » 0O ¥ o P

Arms.

What is that right there?
Belly button.

How about those?

Chest.
Okay. What's that?
Lips.

What's that?

Nose.

What about those?
Eyes.
Okay.
Yes, sir.
Okay. Show you one more.
right?

Yes, sir.

What are these?
Legs. |
What is that?
Arm.

Right there?
Butt cheeks.
What are these?
Evyes.

Okay. What's that?

This is a picture of an

And that's a picture of a little boy, right?
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A. Backbone.

Q. What's that?

o

Hair.

Okay. What's that?
Face.

All right. What is that?
Lips.

What's that?

.Nose.

How about those?

Arms.

What's that?

Private.

What are those?

Legs.

And that?

Feet.

All fight. Okay, now, Minord
Sammy?

A. Yes, sir.

What do you call him?
Uncle Sammy.

Q

A

Q. Uncle Sammy?
A Yes, sir.
Q

So he's related to you?

’ dQ you know Mr.
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A. I don't know.
Q. Have you always called him Uncle Sammy?
A. Yes, sir.
Q. And did you used to live in Dillon?
A. Yes, sir.
Q. And when you lived in Dillon did you see Uncle Sammy
a lot?
A No, sir.
Q Did you see him sometimes?
A. Yes, sir.
Q Okay. Were your evervalone with Mr. Sammy, just you
and him?
A. Yes, sir.
Q. When you were alone with him did he ever touch you in

your privates?

A.

Q.

No, sir.
Did he ever touch you on this private?
No, sir.

Did he ever make you touch you -- I mean touch him on

his private?

A.

Q
A.
Q
A

Yes, sir.

Okay. Where were you when that happened?
At a store.

At a stofe?

Yes, sir.
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Q Were you inside the store?
A No, sir.
Q Were you outside on the street?
A. No, sir.
Q Where were you?
A ~In his tfuck..
Q In his truck. Do you remeﬁber What color his truck
was? |
A. No, sir.
0. TWas it juét the two of you in the truck?
A. Yes, sir.
Q. Okay. Me made you touch his private? .
A. Yes, sir..
Q. Did you touch it with your hand?
JA. No, sir.
Q. What did you touch it with?
A. My hands. I mean my mouth.
Q. Your mouth?
A. Yes, sir.
Q. Did he make you put that in your mouth?
A. Yeé, sir.
Q. His private, when that happened, were his pants

pulled down?
A. No, sir.

Q. Was his private sticking out of his pants?
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A. Yes, sir.
Q. And what did it look 1like? Was it ---

MR. HOBBS: Your Honor, we're in an in camera hearing
so I think we can relax the Rules of Evidence just a
little bit, but I would ask the State to refrain.from
leading questions. -

MR. DANIEL: The State is allowed to lead a juvenile
witness, and I'll be glad to brief that at lunch if I need
to.

THE COURT: You're fine. Go ahead. 1I'll overrule
the objection.

BY MR. DANIEL:
Q. His private,;when this happened, when he made you put

his private in your mouth was it hard or soft?

A. Soft.

Q. Waé it a long time that he made you do it or a short
time?

A. Short time.

Q.l And did you see anything come out of it when you did
it?

A. No, sir.

Q. And you said this happened how many times? One or
more-?

A. One.

Q. And you .were outside of the store?
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A. Yes, sir.
Q. And did you tell anybody that this happened?
A. Yes, sir. | '
0. And who did you tell?
A. My sister.
Q. Okay; All right. Hang on just a second.
MR. DANIEL: Beg the Court's indulgence.

BY MR. DANIEL:
Q. All right, Minor 4 ’ I‘don't have any more questions

for you. Stay right there because Mr. Hobbs is going to
ask you some guestions, okay?
A. Okay.

CROSS-EXAMINATION

BY MR. HOBBS:

Q. Minor4 - do you recall how old you were when this
happened?
A. Yes, sir.

Q. Will you tell us?
A. Threé.
Q. You were three years old. Okay. Do you remember

going san talking to somebody after this happened?

A. Yes, sir.
Q. Okay. And do you ‘remember. how many times you spoke
to them?

A. No, sir.
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Q. Okay. Do you remember what YOu told that person when
you went and spoke to them?

A. .No, sir.

Q. No. Okay. That's fine. Do you remember saying that .
this happened ét a church?

A. No,.sir.

Q. Okay. That's fine. Do you remember ever saying that
-Uncle Sammy peed on his clothes?

A. No, sir.
Q. Okay.- That's fine. That's fine. And going back is

it hard to remember stuff from three years or four years

ago?
A. Yes, sir.
Q. Okay. That's fine. When you spoke to the person you

said something about Mr. Sammy or Uncle Sammy making

contact with your butt. Do you remember that?

A. No, sir.
Q. Okay. So you don't remember saying that Mr. Sammy
made any accusations -- I'm sorry. Mr. Sammy stuck

anything in your butt?

A. No, sir.

Q. Okay. That's fine. Minord , thank you for your time
and thank you for answering my questions. Okay, buddy?

A. Yes, sir.

MR. DANIEL: No redirect. You're good, buddy. You
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can'go back'there. I'll come get you in a few minutes.
Good job. I got it. Don't worry about it. Thank you.
(WHEREUPON, the witness leaves the courtroom.)
COLLOQUY

Judge,(as it relates to Lyle, 401 is the first
considefation. Relevance, I don't think that there is any
question that the testimony here is relevant. If it's
relevant then we go‘to 404 (b). Does it fail undér an
exception. In this case, of course, we arguing common
scheme and plah. And for it to be admissible the bad act
must logically relate to the crime for which the defendant
has been charged.

If the defendant has not been convicted of this
testimony, essentially, then I have to prove that it's
clear and convincing. Here, of 'course, the defendant was
not convicted. - So the first question is is that clear and
convincing that it happened. The Court can take notice
heredthat the Family Court, even though it is a different
staﬁdard, has found by a préponderance of thé evidence
that Mr. Scarborouéh did commit this crime. He was,
therefore, placed on the central registry.

-And I think, even though the testimony speaks for
itself, but an eight year old who gave more specifics

actually right after this happened at his forensic

- interview four years ago. So, therefore, a four or --
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three or four year old in my mind has no frame of
reference to make this kind of thing up. I mean a three
or -four year old doesn't know what's going on in life much
less does-he know what it means to suck something and

to -- ‘the sorts of things that he described.

So according to the Wallace case, which of course, is
our trademark case here as it relates to Lyle. When
determining if this evidence is admissible as a common
scheme or plan the Court musf analyze the similarities and
dissimilarities and the similarities must outweigh the
dissimilarities. -So here the similarities between the
testimony you just heard and the evidence that we are
presenting at trial with the three victims that are
indicted it's a similar type of abuse.

It's oral sex. The age of the victims are similar.
They're very youné individuals. The sex of the victims is
the same. They are all little boys. And, finally, there
is a position of authority to some degree over these
victims. 1In this case Sammy Scarborough was the uncle or
great'uncle by marriage of Minor4 . In the other cases
there are no relationship by blood. But Mr. Sammy, is

what they called him in the neighborhood, he kept them

- throughout the neighborhood. It was very common to go

over to his house to play. It was a very common thing.

And, actually, it was a very common thing in this
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family as well. There is going to be testimony from
Minor 4 s mother that they were together almost every day.

The only real dissimilarity here is the location of abuse.

In Minord s case he says in happened in the truck, in

. Sammy Scarborough's truck outside of a store. .The other

little boys will testify that it happened somewhere else.
All the same place.

So with -- again, with the Wallace factors, the age

_of the victims, and here that's similar; relationship

between the victim and the perpetrator; that's similar;
location where the abuse occurred, that's not similar.
Use of coercion or threats, there were no real -- well,
there was some coercion in the cher casesﬁ And-that will
be flushed out with the testimony of the other three ‘boys.
And\then,‘finally, the matter of occurrence. That is
certainly -- I meaﬁ we're dealing with almost the exact
same type df abuse. The only difference is that it gets a
little bit worse with the other three boys than it did
with Minor4d
And then, finally, assuming tﬁe similarities outweigh

the dissimilaritiés and in this case it does. And, again,

‘that's 404(b) under Wallace and Partucci.

403, does the prejudicial affect outweigh the
probative value in this case. I would argue that under

the litany of cases that deal with Lyle that in this case
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the probative value is significant and it outweighs the
prejudicial affect. You know, like I said earlier even an
indictment is prejudicial, but if we went solely on what's
prejudicial and what's not then Lyle evidence would never
be admitted.

And in this case we've got another little boy who is
sexually abuse at the hands of somebody who had -- was in
a position of authority over him. And I think that this
is pretty much textbook Lyle.

MR. HOBBS: First of all, Your Honor, with the
State's contention that they intend to call the mother to
bolster this child's testimony he would also be included
in this Lyle consideration. I would ask that the Court
proffer her testimony. Allow the Court to examine what
she would say about this incident because that's -- again,
the issue here is that he is calling people to show
propensity. " He is calling witnesses to show propensity,
and he's going to bolster this for -- she's going to
testify as to what happened to Minor4 then I would ask
the Court to proffer her testimony for cross-examination
and consideration of this Lyle issue.

Your Honor, I have prepared my motions in régard to
disclosure of this evidence. It's two copies. Your
Honor, I would.pass us -- I do apologize that I don't have

an extra copy. I didn't realize there were two
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Solicitors.

MR. DANIEL: Here. We can share one.

MR. HOBBS: I think I've got one for your law clerk
as well, four Honor. Your Honor, within this packet I
have also included a memorandum in opposition to. the
State's édmission of this evidence. That has been filed
with the Court this morning. . Your Honor, there are
several issues here as far as this Lyle testimony. The
first of which would be this gentleman's competency to
stand trial and testify or.-- I'm sorry. Appear at trial
and testify.

Your Honor, State v. Needs sums up that just beyond
knowing the duty to tell the truth and fearing that he may
be punished if he were to tell a lie they also articulate
the Pennsylvania Supreme Court factors in adopting that
the victim ér the testimony should be able to préceed the
event with substantial degree of certainty or accuracy,
remember it,. communicate about it intelligibly and be
mindful of the duty to tell the truthf

Your Honor, in this case we have a child trying to
remember events that happened to a three year old. Your
Honor, I think we would all admit and common sense would
stand to reason that a three year old's memory is not
developed in a way in which we can all recall what

happened when we were three years old. Actually, Your
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Honor, I can't remember anything that happened to me when
I was three years old.

Further, Your Honor, I would represent to the Court
that the forensic interview presented for Minor 4
Minord —  which taken shortly after even occurred taken from
an impartial interviewer; asked him the same situation
that we're seeing here today. The State actually provided
me with a copy of that interview.

Your Honor, in that interview he states several
different recounts of what actually happened as Witﬁ
Mr. Scarborough, with Uncle Sammy. He states in one
recount that it happened at a market. He states in
another that it happened at a church, and there are
several aspects of this statement, Your Honor, that lack
any sort of coherency or competency to be making these
statements.

And, again, Your ﬁonor, now the State purports that
his memory has actually gotten better since this forensic
interview was taken. Now, that being a different issue
all together from what we consider for Lyle but it does
show, Your Honor, that he made different statements in the
time closer in proximity to the alleged event. And that
these differences would show a lack of ¢coherence in his

statement.

Your Honor, I would also present tc you that now
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coming intb.Courf'and dismissing some of those prior
accusations'that he made in the forensic interview would
further show.that he lacks the capacity to recall the
events correctly and to recount them to ﬁhe Court and
Communicatevthem intelligently. Your Honor, also within
that packeﬁ that I passed up you will see a couple
photocopied pages regarding what coercion is and alsc what
clear and convincing evidence is. |

Your Honor, clear and convincing evidence is a
heightened level of evidence that would show, and I quote,
"Indicating;that the thing to be proved is highly probable
or reasonably certain."”

Further, Your Honor, I have attached State v. Taylor,

" and State v. Wilson. The two of these cases. First, the

State v. Wilson stands for the fact that I think as the
State admitted»thaf thisvsort of evidence needs to be
shown by clear and convincing evidence; And the second,
State v. Taylor, purports that a high degree of similarity
needs to be reached between these two alleged events for .
it to éome in. |

Your Honor,‘I would adamantly disagree with the
State's position as to these matters being related and
being highly siﬁilar. If I might point the State and the
Court to.my memorandum in opposition I would present that

the allegations in the current case include Minor 1
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Minor1l . Through Minor 1 7's forensic examination
it is said that.Mr. Scarborough lured him to his house
with balloons and once there showed him pornographic
magazines. And that his -- he or someone else was forced
to perform sexual acts on him.

Second,. Your Honor, let_me get this quote a little
bit better. "Minorl denies Mr. Scarborough sexually
abused him but says that Mr. Scarborough sexually abused
Minor3 by making him perform fellatio." It also states that
Mr. Scarborough showed the boys pornography, pornographic
magazines and exposed himself."

Then we have Minor3  Minor3 - went in for a forensic
interview, Your Honor, and he testified to sum it up that
he witnessed or heard about Mr. Scarborough sexually
abusing Minor 1 and Minor2 through fellatio performed on
the defendant, fellatio performed by the defendant,
humping, jacking it, touched his butt, humping a wall and
penis to penis contact.

* Your Honor, then we have Nﬁmﬁ2 come iﬁ who is
another four year old who is testifying against my client.
And he says that he saw the defendant kissing the victims
on the mouth, victims kissing the defendant's butt,
humping, fellatio, bondage and peeing into his brother's
mouth.

Your Honor, at the case at hand when we're looking at
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Minor 4 what he's come here and presented to the Court
today is that he was told or he performed oral sex on Mr.
Scarborough. Agéin,iwhen we're looking at compefencé and
the reliability of this evidence varesent to the Court
that it goes against reason that he's now stating that Mr.
Scarborough was flaccid when these actions occurred.

Your Honor, when.we’re looking into these, elements
these factors, what_we're-going~to consider -- excuse me.

I'l1l go over to the page here -- are the factors that

.Wallace tells us to .look at. And the age of the victim

when the abuse occurred is the first factor.

Your Honor, for C.S.C. with a minor it has to be a
minor under ten years-old. So we have to throw out the
notion that because the charges are similar, the
allegations are 'similar that the ages are necéssarily
similar. We do ha&e three years old through six

years-old, and I would present to the Court that these

~differences in the psychological and physical differences

of a three year 'cld versus a six year old‘are significant
especiallylwhen it comes to their cognitive:and lingﬁistic.
skills in their social and emotional development.

Secondly, Your Hoﬁor,.we would look to the
relations —-- the relationship between the victim and the
perpetrator. Yéur.Honor, there is simply not similarity

between the relationships of the victims in this case and
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Minor 4 .  Your Honor, Minor4 is the grand nephew cf Mr.
Scarborough. Mr. Scarborough, as admitted by the State,
was put in a position as a caregiver and was in charge of
taking care of this child at the time of the alleged
abuse.

Your Honor, that was also supported by the State
putting in the D.S.S. action or mentioning it showing that
he was in a position of care when this incident occurred.
Despite the State's contention that living in the same
neighborhood is a relationship which can be parallel to
being a family member. And being charged with being a
caregiver I would state that it doesn't pass the
similarity test on that factor.

Third, Yéur Honor, the location of the alleged sexual
battery are completely different. Your Honér, we have a
nephew that alleges that it happened -- at one point he
salid at the church. At one point he said at a store. At
onerpoinf he said at his truck. Regardless, all of the
accusations in the present case occurred in the backyard
of Mr. Scarborough.

Fourth, Your Honor, there is no evidence whatsoever,
either the prior or present allegations, that Mr.
Scarborough used threats or coercion. However, Your
Honor, in Minor2 's statement he says that his brother,

Minor 1 was bound by tape and the ankles and at the wrist
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and that this was part of the sexual abuse allegations for
Mr. Scarborough. Paralleling that with the accusations of

Minord - we have no coercion, no force. We only have a
relationship between the great uncle and the nephew that
would show any sort of relationship at all between Mr.
Scarborough and Minord

Your Honor, also the presenting a pornographic
magaZine as an act of enticing the children is
significantly different in this case. We have two
children saying that Mr. Scarborough showed them a gay,
pornographic magazine and in this case with Minor4 we
have no pornographic magazine.

| Your Honor, further, we have the notion that these
children in the present case weré lured into the backyérd;
that théey were given balloons and given footballs.  And in
this case with Minor4 there is no such luring.

Your Honor, as I presented State v. Téylor it's not
that one of the factors needs to be considered. All of
those factors neéd to be weighed, and needs to be put the
standard of clear and convincing evidence as to whether

these factors have been satisfied and the weight that each

‘factor should be given.

Your Honor, I would present to you that at a minimum
four out of the five factors are dissimilar. The only

thing we can say is that these children were boys of the
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same age. Now, the State would also contend that the act

of fellatio is repeated throughout the accusations of

. these present children.

Your Honor, but I would present to you the other
accusations proposed by these children. Again, shown
pornographic magazines, exposure, fellatio performed by
the defendant, humping of the children, jacking it,
touching of the butt, humping of the wall, penis to penis
contact, bondage and coercion, penis in the defendant's
mouth and kissing the defendant on the mouth.

So when we throw out the notion that we need to
consolidate these cases cause they come from one chain of
events, Your Honor, we're then forced to look at which
case is the most diséimilar to Minor4 ‘s case becéuse,
Xour Honor, when all of those cases are being tried
together the privilege that flows from one will flow to
all three charges.

Your Honor, I would ask that you review our
memorandum in 6pposition of the State's and also Minor4 'S
prior statements.

MR. DANIEL: Judge, Mr. Hobbs is arguing two
different -- completely different motions here. One is
Lyle which I thought we were doing. The other is

competency. Let me deal with competent first. Competency

.in this case or in any case goes to weight that the jury
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can give. Not to admissibility. Just because a child

can't remember every single detail of something that may "

have happened to the child when they were —-- three or four
years ago or even yésterday when he was falking abéut the
kids of this age. That'é stuff that I'm sure Mr. Hobbs
will do a fantastic job dealing with in his close
argument. But that doesn't go to admissibility. It only
goes to weight.

Aléo, it doesn't matter, for purposes of competency,
it doesn't matter what they said dn their forensic
interview. What matters is what they're saying right now
because their testimony right here is what this Court has
to Jjudge. Nothing else is in evidence. There is nothing
else to talk aboﬁt except for what they's saying right
now.

And, finally, Jjust as a matter of public policy, you

can't allegedly abuse little boys and then hide behind

"their age when it comes time for you to be held

accountable for those actions. And so competency 1is
something that we can deal with later;vbuf I needed to
address it since Mr. Hobbs addressed it to the extent that
he did.

As to the mother's testimony, we intend to call the
mother. She'é on our witness list assuming this evidence

comes in. We're going to call the mother, and I'm sure
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that Mr. Hobbs said that we were going to call her to,
"Bolster Minor4 1's testimony" and then; "To testify what
happened to Minor4 ." Well, I'm sure Mr. Hobbs knows that
we can't ask the momma what happened to Minor4

We can only ask her time and place. Were you told by
Minor 4 -that he was being abused? Yes. Were you -- did
he tell you when it happened? Yes. When did his say?

Did he tell you where it happened? Yeah. Where did he
say? That's the only things we can get into on the stand
with any time and place witness as it relates to what
happened. We can't talk about the details, but I'm sure
Mr. Hobbs knows that.

Finally, this testimony or testimony in cases like
this or any case doesn't have to be corroborated. His
testimony alone, i1f we were to try Jjust his case, we can
put up just his testimony and we could -- the law is very
clear. We could take that to a jury and get by D.B. and
get to beyond a reasonable doubt. So if testimony that is
non-corroborated 1s good encugh for beyond a reasonable
doubt then it's certaiﬁly good enough for clear and
convincing which is all we're dealing with right now.

As to -the factors Mr. Hobbs said something about the
difference in a child age three to age six and something
about their psychological differences. Who cares about

the difference between something three to six. We're
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talking'about little boys. That's simpler. Little, young

boys.

~ And the relationship to the victims, again as I said
earlier, he had a relationship of authority over these

victims. The other boys will testify as will their

parents that sometimes that Sammy Scarborough had

authority over them in the sense that. we're going to leave
the kids with him before school or right when they. come
home ffom school before the parents get. home from home and
things like that. Same situation with Minor4

And, agéin, uitimately, the similarities must
outweigh dissimilarities. It doesn't have to be ten
similaritieé to one dissimilarity. It's just got to
outweigh, and that's all we're saying. We've got little
boys who were abused in a very similar method by the same
man.

MR. HOBBS: Briefly, Your Honor. Competency is

always ‘going to be a threshold determination that the

Court needs to make regarding a person's ability to
testify. "A person can be disqualified as a witness if
the Court determines that the proposed witness in
incapable of understanding the duty to tell the truth.”

That comes from Rule 601(b)2, South Carolina Rules of

- Evidence.

Your Honor, the contention that this wvictim could go
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up on the stand and he doesn't need to be corroborated and
then they can.get a conviction is Vefy, very fér off, Your
Honor, because my client has never been charged with the
actions that Minor4 is testifying to. And he cértainly
is not chargéd with it today. So, Your Honor, the notion
that his stateﬁent would somehow help prove. this current
accusation against him is very, very incorrect, Your
Hoﬁor.

What we have is essentially the attempt to show a
propensity of a prior bad act in making my client seem
like he was a bad guy then so he must be a bad guy now,
Your Honor. And when we're looking at the factors we
weigh all of the factors and the Court requiresoprior
proof that is clear and convincing and proof that shows a
high degree of similarity. |

And, Your ‘Honor, if you were to go through the
factors again we have. the accusation that these children
are three to six years old and that that's the same age.
Well, given, if We say that this is all the same, the ages
are the same, every other factor fails. And, Your Honor,
I cannot see how the State can put on the burden of a
caregiver to Mr. Scarborough because he lives in the
neighborhood. And now he's saying that he intends to get
evidence in that he was a caregiver or that,hé took care

of these children.
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- Your Honor, 1 héve seen no evidence and purporting
that‘you're going to put e#idence in the futureAthat
supports that heAWas‘somehow in. a relationship éf
responsibility for these children is incorrect. Your
Honor, in considering the facﬁbr that this similarity
outweighsvthe similérities in(this case and,- Your Honor,
again, when we consolidate three différent cases we have

to look at the accusations of those children individually

and compare them to the Lyle evidence because if it is

similar to one but very dissimilar to the other then the
prejudice is going to flow between all three charges.

'So we have to look at this ‘in the light most

_ favorable to the defendant with the ‘charge that is most

dissimilar. -And, Your anor, the similarities are few.
The dissimilarities are_great and many.

THE COURT: Okay. After hearing the testimony of the

 minor child it appears to the Court that he is a very

-~

intelligent individual. Invthe‘thirdvgrade in. school.
Apparently doing well in math. He was Véry concise, very

straight forwérd and clear in his testimony. I disagree

‘with -- well, I agree with the Defense that all children

are different.' Some children probably don't remember
various asﬁectsiof,their third year:-of life.
I differ from Defense counsel in that I very well

remember myvthird birthday and many things that went on
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when I was three yeérs—old. Sé éverybody is different.
So with éverything taken into consideration I'm going to
find him at this time competent to testify. The-State's,
motion to allow the Lyie evidence I think they made a good
case there, and that motion is granted.

And I'll also add this that over the past 22 years

I've tried several cases similar to this and sometimes

‘there are problems and sometimes there are not. And I

don't see any real problem with this. And, you know, as
far as the Court's point of view as far as the clear and
convincing aspect of it the child was straight forward and
concise.

As I said as far as the Court's point of view I think
that clear-and convincing argue has been met. Of course,
what a trial jury does is up for grabs.

MR. DANIEL: Thank you, Judge.

MR. HOBRS: And, Your Honor, to elaborate that and to
preserve the record and I know it to be a little bit

unorthodox could the Court articulate the Wayne Test found

in State v. Wallace and tell us how's it's appropriate in

this case and how it's applied.

THE COURT: Well, you got your similarities there.
You've got ybung children. I agree with the State that
you've got the degree of control, degree of authority by

an adult male over children that apparentlyAhad children
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put in his care. And I don't think I need to go any
further than to say that. What's been said and what's
been argued is enough for appellate review.

MR. DANIEL: Thank you, Judge. Judge, next Miss Hall

will take this next issue which passing up'the motion or

-the memo for the motion Mr. Hobbs has.

MS. HALL: Your Honor, State will be offering Sally
Williamson who is a forensic interviewer at the Care
House. She performed forensic interviews on Minor2
Minor2 , Minor 1 . and - ~ Minor 3 .  Your Honor, we're
offering these videos pursuént to the hearsay exception
which was codified as SC 17-23-175 also known as Jessie's
Law.

Your Honor, any out of Court statement made by a
child under the age of 12 is admissible in the Coqrt of
General Sessions provided we are able to satisfy the
factors laid out in 17-23-175.

Your Honor, I do want to briefly address. We intend

' to make this motion after the forensic interviewer

testifies, and you've already heard the testimony of the
individual children. We do intend to call the forensic
interviewer individual following each child so that we put
that evidence‘in one at a time. And, obviously, Qe'will
make that motion out of the presence of'the Jjury, but we

did want to go ahead and give Your Honor the motion as
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well as copies of the three DVDs so that you will have the
opportunity to review those prior to the middle of trial.

Your Honor, there are three minor children. As I

mentioned Minor 2 , date of birth
Minor 1 , date of birth c and Minor 3
Minor 3 , date of birth

Your Honor, all of the statements made in those

. videos were given in response to questioning which was

conducted during. an investigative interview of the
children. That's 17-23-175(A)1. Audio and visual
reCordings of the statements have been preserved by
electronic means. , That's right there in front of you.
17-23-175(A)2.  We do expect all three children to testify
at trial, and ﬁhey will ‘all be subject to
cross-examination by Mr. Hobbs on the elements of the
offense in the making of out of Court statements.‘ Again,
pursuant to 17-23-175(A) 3.

"Your Honor, 175(By.discusses the factors that are to
be considered; Whether the statementé were elicited by
leading questions, whether the interviewer was trained in
conducting these types of interviews, whether the
statements contained a detailed account of .the offense,
whether the statements have internal coherence, and sQorn
testimony of any participants which may be determined as

necessary by the Court.
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Again, Yoﬁr<Honor,'some of this, obviously, we won't
be able to take up until after the Child has testified and
the forensic interviewer has testified. But we do want
Your Honor>£q have the opportunity to view those Qideos,
and wanted to 'go ahead and provide a copy of our ‘motion té
you, to the Court and to the Defense attorney.

Also, I want to briefly mention pursuant to State v.
Crumler, the State has no-intention of offering the
forensic interviewer as an expert in this case. She will
merely. be éffered for the purposes of laying foundation
for us to admit those out of Court statements.

And if Your Honor has any questions about that I'll
be gladito-elaborate or you-méy wish that we wait;until we
are ready to offer those videos.

THE COURT: Okay.

" MR. HOBBS: Thank you, Your Honor. If the Court
would reference the Defendant's opposition to stated
admission of out of Court statement pursuant to 17-23-175,
Your Honor, I made several arguments against the
constitutionality and wvalidity of 17-23-175.

Specifically} Youf HOndr, I do presentlto,the Court that
admission of video forensic interview in this caée is in

direct conflict of the provisions of Crawford v.

_ Washington.

Your Honor, the Crawford Court looked and discussed
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the admissibility of out of Court statements of a witness
and concluded that the right of confrontation is violated
by admission of such statements except in very limit
circumstances. . Your Honor, those limited circumstances
for admission exist only when the witness is unaVailable,
when the out of the Court statements are considered
testimonial, and the defendant had a prior opportunity for
cross-examination.

'Your Honor, as you know in'this case I did not have
the availability to cross examine the child at the time
these arguments were made. Further, Your Honor, I would
present to the Court that S.C. 17-23-175 violates Maryland
v. Craig in that the constitutional testimony of the child
witness incurring inside the presence of defendants --
outside the presencé of the defendants must be under oath
with an opportunity for contemporaneous éross—examination.

Your Honor, beyond the unconstitutionality as applied
to Crawford v. Washington I would point the Court to the
fact that it is in violation of the Sixth Amendment of the
United States Constitution in that he does not have the
opportunity to cross-examine and confront his accuser.

Further, Your Honor, in South Carolina 17-23-175, it
does again stand in the face of the conclusions that the
Court drew in Maryland v. Craig. Your Honor, again, these

extreme circumstances or these compelling circumstances to
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allow someone to testify via videotape are not met under
South Carolina Code Section 17-23-175. I would ask the
Court to refer to my arguments as to the constitutionality
provided in the mdtion that I filed with the Court.

Your Honor, moving beyond the‘cbnstitutionality of
17-23-175 I would point to the Court that the Court is
required under the statute to have a hearing conducted
outside the presence of the jury; that the totality of the
circumstances surrounding the making.of the statement
provides particularized guarantee of trustworthiness.

As the State pointed out those are articulated in
175(B) which state that‘the Court needs to consider, but
is not limited to whether the statement was elicited by
leading questions) whether the interviewer has been
trained in conducting investigative,interviews of
children, whether the statement represents a detailed
account of the alleged offenses, whether the statement has

internal coherence, and sworn testimony of participate

which may be determined as necessary by the Court.

Your Honor, in this casé, first of all, we don't have
any swearing ofbthese children. This was not a Court
proceeding that reéuired them.to be sworn, however, that
is for the Court's determination. Your Honor, I would
also ask the Court to consider whether or not the children

appear to be competent when they're making. this video
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testimony. Your Honor, as I articulated earlier, the
State v. Needs case shows that the beyond the ability to
remember and know the right from wrong the childrén need
to be able to intelligibly recount what happened. They
need to intelligibly be able to convey with some coherence
what they're alleging occurred.

Your Honbr, I feel that you cannot address these
issues until you have had a chance to review the videos
yourself. Your Honor, I would also present to the Court
and also preserve my argument that many of these
statements were elicited by leading questions. 1In
particular tactics of the forensic interviewer. Your
Honor, the statute speaks directly to this because this is
a very serious issue when it's no opportunity for
cross—examination. |

In this case I would not there. I did not have the
chance to talk to the child or ask him about what he was
saying, and the forensic interviewer time and time again
asked the child leading questions. Your Honor, also as a
threshold determination as to admissibility of thé
evidence the Court needs to look to see if there is any
internal coherence with these statements.

.Your Honor, in reviewing these statements you will
see that they aré all over the place. At one time they

will say that this héppened at and so and so was present.
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At another time they will say that something else

happened, and that the aren't present. Your Honor, these

statements are only going to serve to be highly

prejudicial against my client and not probative as they
will be available to testify'in Court.

Again, I would ask that the Court hear these
arguments after they have had the chance to review these
statements so that we can make these determinations as to
these particularized guarantees of trustworthinees.

And, Your Honor, I would also‘ask'to be considered
the constitutionality arguments that I made regarding the
Code 17-23-175 as contained in my Defendant's opposition
to State's admission of out of Court statemeht.

MS. HALL: Your Honor, very briefly; There are
several cases that the South Carolina Supreme Court has
considered regarding forensic interviews éarticularly in
their admission under 17—23—175. State v. Bryant, State
v. Russell and State v. Cromont were all examined by our
State's highest:court, and nothing in these cases
indicated that-the Supreme Court felt that these
statements were constitutional or that they vioclated ‘the
defendant's constitutional right to confront the witnesses
against him.

Contrary to Mr. Hobbs's'interpretation of the statute

the State's position is that the statute requires the
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Defense have the opportunity'to'cross—examine the children
about the elements of the offenseé and any other thing
that they wish to question the children about. There is
nothing in the statute that says the Defense has the
opportunity to examine the child during the interview.

Interviews are conducted every day by law .
enforcement, Your Honor, for any victim for any case. And
defense attorneys are usually not there to cross-examine
defendants in the situation or victims or any witnesses.
Neither is the State, Your Honor.

These are law enforcement and investigative tactics
that are used to essentially get an interview that law
enforcement made. They are designed for very young
children, bit there is nothing in the statute that
requires that the Defense have the opportunity to cross
examine the children at the interview,

Again, Your Honor, the children will take the stand,
and he will have the opportunity to cross-examine them
about anything that he wishes to cross-examine them about.

MR. 'HOBBS: Thank you, Your Honor. Very briefly.

The fact that I did not have‘a chance to cross-examine
these children and the statute does not provide for it is
exactly why I would say that it violates the Sixth
Amendment of the United States as interpreted by Crawford

v. Washington. That was my contention as far as the
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constitutionality of the statute I would argue that it is

unconstitutional,, Our highest court has not had an

opportunity as to evaluate the constitutionality of this

code because it has never been properly preserved in res.
Your Honor, also-as for the Statute itself I

understand I do not have the entitlement to

. cross—-examination, but when an investigator cooperates

with a forensic interviewer to take testimony from an
individual they are acting on behalf of the Stéte. And I
do not had an opportunify to cross—-examine. ‘They wouldn't
cross-examine if the State was working.for -— if the
forensic interviewer and the investigator are working on
their behalf there wouldn't be a cross-examination.

Your Honor, further, I believe the Court really needs
to look at these statements to determine whether or not
this child is competent to make the statements that he's
making and whether or not the questions are leadiﬁg as
presented by the forensic interviewer and if £hey have
coherence.

four Honor, I would present that none of these

statementé do. They're highly prejudicial because I don't

have the opportunity to cross-examine these kids in the

-video about what they're saying.

Your Hohor, also the video represents something that

can be replayed in the jury room, and that can be reviewed
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over and over again. And the results of that video is
highly prejudicial especially considering that the State
is going to have the opportunity to get this testimony.
The‘same say they say I'll have an opportunity to
cross-examine they will have an opportunity to examine
these children and get these statements on the record.

They do not need this video. The code itself is
unconstitutional. I would étand by that argument, and
then Your Honor, if you're to find that the code is
constitutional and passes constitutional vigor then I
would present to the Court that it fails to provide
particularized guarantees of trustworthiness.

THE COURT: Okay. I'll take a look at them. How
long are these interviews?

MS. HALL: They're about an hour apiece, Your Honor.
There are three of them. So réughly about 55 miﬁutes
apiece.

THE COURT: All right. Do y'all want to be present
when I view them?

MS. HALL: 'No, sir, Your Honor.

MR. HOBBS: Your Honor, I don't need to be present.
I would like to reserve arguments until the manner of the
interviewing and to the coherence of their statements
until after you have had a chance to review them.

THE COURT: Good. That's fine. Okay.
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MR. DANIEL: Judge, the only other issue, very brief
issue, that we hqve and Qe don't think this will come up,
but there has been -- there is a significant body of law
that deals‘with a Court's ability to allow the State --
allow the victims, the little children, to testify via
closed circﬁit television should that bé necessary bésed
on the accusations and when they've got an alleged
perpetrator sitting in the room. We are not asking for
that at this time.

We don't think it will be necessary, but we would
like to reserve our right to discuss that in the future,
tomorrow, if that becomes necessary. We don't think it
will be, but just putting.you on notice. That will be the
State's motion.

THE COURT: All right.

'MR. HOBBS: Your Honor, many of my motions were
responsive to the State, but I do have a couple of motions
that I would like to present at this time. Your Honcr, I
would reiterate my discovery, Rule 5, Brady motion that I
presented to the State. Your Honor, and ask that any
evidence that falls within the Rule Five of the South
Carolina Rules of Criminal Procedure, Brady v. Maryland,
be turned over to me.

Your Honor, I filed‘a motion asking for them to

disclose the alleged victim's counseling records. Your
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Honor, I'm not positive that these exist because I don't
have them in my file. What I can present is that after
the forensic interviewer's -- interviews were complete
that she recommended therapy to follow up with what they
had said and what she believed they were dealing with.

Your Honor, if there are any such records exist I
would ask this Court allow me to examine them as I do
think they would be highly probative as to the nature and
substance of their allegations.

MR. DANIEL: Judge, first of-all, of course, the
State complies with every rule that we're supposed to
comply with. We did get the request by the Defense for
these counseling records. I got it about four o'clock
Friday afternoon. To our knowledge the three named-
victims in these indictments never received counseling.

How, I'll ask them again when we meet with them in
the morning. or whatever, but to our knowledge they never
had any kind of counseling. I do know thaf Minor 4 , the
young man who testify that -- who you heard testify
earlier he did go to counseling for a very brief time. He
is no longer in counseling.

I don't know who saw -—- I have not seen any reports.
We don't have any records; So the fact that our indicted

victims, to my knowledge again, don't have any counseling

" records. And, again, the fact that I didn't get them
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until four o'clock Friday afternoon sort of presents us
from having anything today.

THE COURT: Double check on- it.

MR. DANIEL; Okay.

MR. HOBBS: ° Your Hohor, I also ask that they provide
the same counseling records as to the‘Lyle victim in this
case fér the same reasons. It's going to go to his
consistency and his ability to recount and keep his story.

MR. DANIEL: Withholding objections to admissibility
because I think it's going to be admissible, I certainly
will find that out. I'll work with Minord ‘s mother this
morning or over thé lunch break, but again, this is 12:30
on the morning of trial. I mean it's kind of tough for us
to get stuff together. What if the office is -- I have no
idea. What 1f the counseling office is closed today .and
tomorrow. I don't know. This is what happened. I didn't
get this until four o'clock Friday afternoon.

fHE COURT: Well, do the best you can.

MR. DANIEL: Yes, sir.

. MR. HOBBS: Thank you, Your Honor. I would reserve
my motion for competency until the children are actually
here and they can be evaluated by the Court. Your Honor,
I understand the state's position that everyone is
presumed competeﬁf, but again, as State v Needs shows us

there is the need for the Court to make that determination
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when the challenge is brought.

Your Honor, I would present to you that after looking
over these videos you're going to see a strong basis for
considering whether or not these childfén are competent to
testify and whether they can essentially address all of
these concerns that are in State v. Needs.

Again, Your Honor, when we're looking at State v.
Needs we're'considering their ability to testify and to

speak intelligibly about what the accusations are. And I

-point out to the Court again that those competencies

are —-- the competency considerations are the ability to
perceive the event with a substantial degree of accuracy,
remember it, communicate about it intelligibly aﬁd be
mindful of the duty to tell the truth under oath.

Your Honor, -once you see these videos you're going to
see several isSues with these factors as far as they're
ability to perceive the event with a substantial aegree of
accuracy, remember it, communicate about it intelligibly.
I do believe that we need to have an in Court
determination as to the competency of these children given
their' age and the statements and the nature of what is
contained in these statements as you have an opportunity
to review. |

MR. DANIEL: Judge, again, the presumption is

competence and just as we did the voir dire with Minor4
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we will dolthe same thing with the other boys, and I would
invite Mr.. Hobbs as I think the rules allow him, to
question the witnesses as to competency as well.

I think this Needs case, I don't. K know about
Mr. Hobbs. "Mr. qubs,.he didn't give me a éopy'of this
case. It's a'Pennsylvania case he's arguing.

| MR. ﬁOBBS:"No} no. no. no. Your Honor, State v.
Needs, Court of Appeals, South Carolina, heard 1996. They
adopt the Pennsylvania factors that I'm referriﬁg to.

MR. DANIEL: In his brief Mr. Hobbs mentions a case
of Michael H. and he relies heavily on that case. .. In that
case the child had heard voices, and the counselor had
called them auditory hallucinations. If mental health
were some issues that we thought we here, then of course,
we would be. all about getting a competency evaluation
before we went‘and'héd_this trial or before they
testified. 'But,théf's not what we have here.

And the fact that -- and, again, this is very
important. The fact that the children Said something to
some degree different than on their forensic interview
versus what they may testify to in trial doesn't matter.
It doesn't mattgr that. their recantations are different,
and there is going to be expert testimony why that is
actually the norm for those things to be different.

As for competency we think the presumption is
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competence, and we'll be glad to vdir dire each yocung man
as hé testifies.

THE COURT: Okay.

MR. HOBBS: Your Honor, State v. Needs, 333, 134. I
apologize for not providing the Court with copies of that.
It does adopt the test from Pennsylvania into that, and
Your Honor, the reason that I state in res Michael H. is
because the Court in extraordinary circumstances can do an
independent examination for competency. I would ask the
Court to consider that. If the Court is not inclined to
do that, Your Honor, we do have some competency issues and
you will see that when you hear the statements of these
children. ‘

And, Your Honor, also in light of these statements I
need to make sure that they can perceive these events with
a substantial degree of accuracy, remember it, communicate
about it intelligibly and be mindful of the duty to tell
the truth. I think we lack that, but I would ask to
reserve the argument on that until you have had an
opportunity to review the tapes.

THE COURT: Okay.

MR. DANIEL: Briefly. So if -- well, in summation of
fact, of argument, I think that's -- Mr. Hobbs keeps
coming back to these videos. They said videos. Well,

that's not what determines competency here. It's what
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they say on the stand. So we'll deal with that when the
time arises.

THEACOURT: I'11l look at the videos, and we'll get
into all that before we get into the children.

MR. HOBBS: Your Honor, just like any testimony, the
videos and the children making these statements needs to
be competent when they're testifying. This is out of
Court testimony that they're trying to admit, and when the
child makes it they need to be competent when they make
that or else it fails the threshold determination that
they. were competent to make the testimony in the first
place.

THE COURT: Anything else?

MR.’HOBBS:' Your Honor, if I may Jjust have one
moment. Yout Honor, I do have one motion regarding when
these videos should be played if they are admitted, but
again, I will ‘state that and reserve that until you've
made the determination that the videos should be admitted
at all. I did make a motion to sequestef the witnesses.
I was told earlier today that we had the State's consent
on that, but I'1ll be happy to argue ‘it if we need to.

MR. DANIEL: Victims, and under the Victim's Bill of
Rights, when the wvictims are children their parents are
allowed in the courtroom. So we have two investigators in

this case. I know the rules typically allow us to just
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have one of them in the room. If Mr. Hobbs has an
objection to me having both of them in the room. One of
them is my first witness anyway. He's here. One of them
is my next to last witness. We can accommodate Mr. Hobbs

3

with that,'and we have an expert who will not be in the
courtroom. And we have also no objection to the forensic
interviewer remaining outside the courtroom.

THE COURT: Okay.

MR. HOBBS: Your Honor, I would ask that the-alleged
victims themselves be sequestered. The parents can remain
in the courtroom.

MR. DANIEL: That is contrary completely to the
Victim's Bill of Rights. Victims are allowed to be in the
courtroom when their case is called for trial for the
whole thing if they want. ©Now, I will say for the record
we're not going to have our kids sit in the courtroom the
whole time, but they are certainly entitled to under the
Victim's Bill of Rights.

MR. HOBBS: Your Honor, there needs to be a case by
case determination as to whether sequestration is needed
once a defendant makes.thé request. Essentially the
purpose of sequestering the witnesses is to prevent the
witnesses from, you know, essentially lying together and
corrobofating each other's statements. And in this case

we have the alleged victims making multiple different
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statements.,

_And I would pecint to the Court to State v. Huckabee.
That is 694 SC 2d 781 which states, "The purpose of the
exclusion rule is, of course, to prevént the possibility
of one witness shabing hisvtestimony to match that gi&en
by other witnesses at .trial. The question of exclusion of
testimony of any witness, however, depends upon the
particular circumstances énd lies‘within the souﬁd
discretion of the Court.”

“Your Hohor, that determination is going to lie within
your determination. However, I will present that by
sequestering these‘children_we would be able to afford my
client the means.of discovering discrepancies in the

different accounts. This is even more important because

we have a consolidation of these cases, and these

statements are so didn't in nature that I believe it's
imperative that we sequester them from being able fo view
each other's statements and now allow them to coﬁform
their testimony based on the testimony of anbther
individual.

THE COURT: All right. This is the way we'll do it.
Keep them outﬁ Once they testify they can stay in.

MR. DANIEL: Okay. I would say for the record,

please, for the Court to note that Statute 16-3-1550(b)

which says, "The victims must not be sequestered.”
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THE COURT: Well.

MRL DANIEL: They're not going to be in here»anyway.

THE COURT: That's fine. The best way to handle it
they stay in here once they testify. |

'MR. HOBBS: Your Honor, I just have one more motion,
and then my pre-trial motions will be done. This 1is a
matter that I believe the State correctly put. I did not
file a motion fdr, but in consideration I . do believe it's
a motion that needs to'be made.

Your Honor, I would ask that the State guash the
indictment due to their inadequacies as far as the date
alleged. Your Honor, our Court in State v. Wade. That is
409 -- I'm sorry. 306 SC 79, declined to take a per se
viewpoint that two :years was too broad of a time period
for the client to make his alibi and maintain a défense.

Your Honor, in this case we have a time period of two
and a half years, okay. This makes this highly
prejudicial to my client because I'm unable to defend the
charges and he is unable to defend the charges against him
because it is impossible for him to establish an alibi
defense when the time periods are so broad of two and a
half years.

Your Honor, in this case as opposed to somebody who

lives with these children my client was the next door

- neighbor. My client is alleged that somewhere between, at
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least far Minor2 and Minorl , some two and a half yéar

" period that he essentially sexually battered these

children and exposed them to obscene material.

Your Honor, the indictment needs  to be sufficient
when judged from a practical standpoint with all
circumstaﬁces of the particular case in mind. That is
State v. Wade citing State v. Adams, 277 SC 115.

Your Honor, my client has maintained that he would
never had an opportunity to be in the backyérd with these
children, and he was not -- has not committed these
alleged facts. And if we were able to know when the
actual time frame was it is very possible that Mr.
Scarborough was out of town working or not available to
have actually committed these offenses. _

Now, the State I anticipate will Say, "Well these
children are so young that they can't even imagine to
figure out when- this actually happened.. Your Honor, in
many cases the State -- I'm sorry. The Courts have upheld
that argument that a child shouldn't bebor an indictment
shouldn't be precluded because the child was too young to
remember exactly when it happened.

However, Your Honor, as you will see when you review
the statements the children all say that as soon‘as this
happened they went.- and reported it to their parehts. So

if a parent is told that their child was sexually
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violated, sexual battered or exposed to obscene material
then the State can very much pinpoint the date and time
when this occurred. Instead, Your Honor, the State has
cast a large net of two and a half years stating that my
client must account and alibi for every one of those days
for the accusétion that is being made here today.

Your Honor, the State knows when this occurred
because the State has competent evidence from the'parent
which would say when this allegation was made. Instead in
an attempt to preclude my client from availing a defense
of alibi and to bring an adequate defense as to these
accusations they have cast this two and a half year time
span.

Your Honor, as for Mol we look at a timeframe of
November 1st 2011 to May 25th 2012. Again, Your Honor,
all of these children maintain that as socon as‘this
incident happened they reported it to their parents.:
Again, Your Honor, I believe that the State knows when
this happened and is instead creating a larger time period
to prejudice my client in his ability to maintain a
defenée and present an alibi against these accusations.

MR. DANIEL: We wish we knew when this happened.
Judge, again, we're arguing well settled law here in the
State of South Carolina. ' State v. Tumbleson, 654 SE 2d

849, "Indictments in a criminal sexual case -- conduct




70

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Colloquy.
70

case with a minor were not required to specify precise

- time of each offense charged because time was not a

A material element." A three year, in that case, a three

year time period covered by indictments -was sufficient.
The Court noted that, "The stealth and repetitive nature
of the conduct compels the broader time period." The
victim is a young child who one cannot reasonably expect
to recall the exact dates of the sexual abuse.

Next, Mr. Hobbs cites State v. Wade. Acfually,
interestingly, Mr. Hobbs cites a case that supports our
position. State v. Wade, 409 SE 2d 780, "An Indictment
alleging sexual abuse which occurred between 1984 and 1985
is permissible." Supreme Court upheld the sufficiency of
the indictment wherein, "The victim could have
legitimately had real difficuity on remembering the date
on which the defendant committed his offense. Instead
only being capable of remembering that it happened
sometime in 1984 or 1985. And the defendanf was not
adversely.affected by the indictment", period according to
that Court in State v. Wade.

Further, State v. Wingo, 403 SE 2d 322, "Time is not
a material element of child sexual abuse. = Where time is
not an essential element of the offense the indictment
need not specifically charge the precise time the offense

allegedly occurred.
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Judge, these are three cases that are landmark cases
in our State for this issue. It is more common than not
for C.S.C. cases involving children to have broad time
periods in the indictment. And, finally, as to Mr. Hobbs'
contention that, well, the State knows when this happened
because as soon as this happened the kids went and told
their parents.

Well, in one of the case we know that the kid did go
and tell his mom, and the mom is going to testify that she
didn't call the police because -- for several reasons, but
because she had some issues and because the kid was young
when it happened and she said, "Well, I'm not real sure
what's going on with this kid -- with my kid." And so we
actually know -- actually, it's going to come out that she
didn't go straight to the police. She did once she found
out the other kids came forward saying the same thing.

So, Judge, this is well settled and our indictments
are fine.

MR. HOBRS: Your Honor, I cite the State v. Wade

. because that would be the argument that I would expect the

Court -- the State to make. Your Honor, they state that
sufficiency of an indictment must be judged from a
practical standpoint with all the circumstances particular
case -- to that particular case in mind. The reason they

say that is because they don't want to say two years is
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over broad.

"In this case they urged him to adopt a per se or the
COuft'should‘adopt a per se rule that two year indictment
was constitutionally over broad. They declined. They éay
it has to be a case by case evaluation. In the case at
hand, Your Honor, all of these children, as you will see
from the statement, say that this happened one timé. Not
a repetitive nature. ‘This is not something where he lived
we these children and the abﬁse occurred again and again
and again;

We have, and to the State's own admission, the child
said, and in the forensic report it says, "The mother
heard this accusation in November 2011," but yet she then
casts this net of Nbvember of 2011 to May 25th 2012. As
for the othe; two children, again, we told our mom
immediately therefore. Okay. So now we're creating a two
and a half year timeframe.

Andlit's not that time should never be considered in
an indictment. - - It's that there should be a case by case
review of the indictment from a practical standpoint with
all the ciréumstances kept ihto mind. |

Your Honor, in this case the children state that
these told their parents. They state that this happened
one time so we don't have'repetitive nature. We have a

one time event where the parents were told, and instead of
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sticking to what the parent says when they were told and
when this happened we have created an overly broad
timeframe to prejudice my client and not allow him to make
a defense foi these accusations.
| THE COURT: Motion to quash is denied.
-MR. -DANIEL: Thank you, Judge.
THE COURT: We're in recess until 1:45. That clock
is a little bit fast, but 1:45.
MR. DANIEL: Thank you, Judge.
MR. HOBBS: Thank you, Your Honor.
THE COURT: So if anybody is going‘to get lunch let's
get it done.
(WHEREUPON, Court was ‘in recess at 12:35 and
reconvened at 2:15 p.m.)
(WHEREUEON, other Court-related business was
conducted ‘on the record but not related to the trial
of this case and not included in this transcript of
record.)
(WHEREUPON, the jury pool was sworn in at 2:45 p.m.)
(WHEREUPON, qualification of the jury was conducted.)
THE COURT: We're going to take a 15 minute break.
I'm going to ask that everybody step out. You can scatter
around the court house, but we do need you out of the
courtroom.  We've got to protect the record for a few

minutes. Please do not come back in until the bailliff
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lets you in.

(WHEREUPON, the'jufy pool is-excused'from the

courtroom at 3:13 p.m.)

THE COURT: ‘All right. Going forward or we got
something worked out here?.

MR. HOBBS: No. Your Honor, at this moment he would
like to go forward with the selection of jury panel. I do

feel like he's strongly considering if he actually wants

. to move forward with this trial. I would ask the Court to

allow us to seleét the jury panel and then essentially we
can get this_resolved this afternoon if possible.

THE COURT: Okay. Nc problem.

MR. HOBBS: Your Honor, I do know -- I was believing
that we were close to resolution, and so I in good faith
stepped out. Might I still be able to present a Qitness

list to. .the Court for their consideration. I do have some

" requests for voir dire as well. I ask that the Court at

least review it to see if it would be appropriateAto ask.
THE COURT: Okay.
MR. DANIEL: State has the same -- some requests as
well.
(WHEREUPON, the jﬁry pool enters the courtroom at
’3:30 p.m.)

VOIR DIRE OF THE JURY.

THE COURT: Solicitor.
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back to the jury room for a few minutes. I may have to
bring you back in aﬁd talk with you a little bit further
but we won't be going too late this evening. If y'all
will just sit back there, relax, get to know each other,
but don't talk about the case.

Anything before I send them back?

MR. DANIEL: Nothing from the State.

MR. HOBBS: Nothing from the Defense.

THE COURT: .All right. We'fe going to take a brief
recess cause we've been going at it all day, all
afternoon. If y'all will just step back, relax a few
minutes we'll let you know something in a few minutes.

(WHEREUPON, the Jjury panel was excused fromﬂthe

courtroom at 4:17 p.m.)

THE COURT: All right. All the jurors are clear, but
that brought back memories. The last time we had somebody
leave a personal item up there somebody stole it. All
right. We'll be in a brief recess.

MR. HOBBS: Thank you, Your Honor.

(WHEREUPON, Court was in recess at 4:19 p.m.)

THE COURT: Any progress on working this matter out?

MR. HOBBS: No, Your Honor. Mr. Scarborough.would
like to proceed with the trial of this case.

THE COURT: He wants a trial, he's going to get a

trial.
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MR. DANIEL: Judge, if Mr. Hobbs and I can talk Very
briefly'about the videos there_might be an agreement with
that.

MR. HOBBS: Yes. Thank you.

MR. DANIEL: Your . Honor, a Jessie's Law issue, we are
not going to intfoduce the videos, and by agreement of
Defense the Defense is not either. Obviously, that allows
or still both parties have the right to gquestion the
forensic.inferviewer and the victims as to their
involvement in the forensic interview. Obviously, there
is some significant rules as to you can't get into the
context necessarily from another witness like a forensic
interviewer.

But the State is going to withdraw its motion to
introduce the videos so long as the Defense agrees on the
record to also not introduce. Cause we don't want to sit
up here and say/ "We don't want interviews in" and then
Kyle comes up tomorrow and says, "Oh, I want to introduce
them in my case." So I think we've agreed. Not going tol
happen.

MS. HALL: Saves you three hour's tonight, Your
Honor.

MR. DANIEL: fou don't have to watch anything. It
knocks three hours off of our trial, also, our case. And

that's one less issue for the Appellate Court to have to
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deal with.

MS. HALL: Well, don't feel like because of
scheduling or anything, now, we'll be glad.

MR. DANIEL: ©No. It has nothing to do with the Court
schedule at all. Sorry, but we didn't really care so much
about that as we our case.

MR. HOBBS: Your Honor, I will consent to that. One
isSue, and I'm not trying to create -- I haven't got to
see Minor4 's tape yet. I imagine they reflect what I'm

reading in the forensic interview report. It that's the

case then I will take -- likely take the same stance with
Minor 4 . But I would reserve Mimor4 -- the issue of
Minor 4 just not to the alleged victims.

MR. DANIEL: We have not made a motion to admit
Minor 4 'S tapés anyway.

THE COURT: All right. 9:30?

MR. DANiEL: Sounds good.

MR. HOBBS: Yes, sir, Your Honor.

(WHEREUPON, the jury panel enters the courtrdom at

4:48 p.m.)

THE COURT: Ladies and gentlemen of the'jury, thank
you very much for your patience with us. We're ready to
go in the morning. It's almost 5:00 now, so we're gOing
to stop now. We'll fire up at 9:30 in the morning. So if

you will be here, report to the room from whence you just
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came. . We'll get stafted as promptly as possible. We may
work a little latef tomorrow evening than we normally do,
so please make appropriate arrangements in case you have a
child or whateﬁer that you need to pick up in the
afternoon or a loved one that you need to take.care of as
far as picking up from work or school or whatever.

We may go well past 5:30. We normally try to stop by

-5:30. We may work a little bit longer tomorrow. We just

have to see how it goes. All right. Y'all have a good
night. Remember everything I talked to yoﬁ about.
(WHEREUPON, the jury panel was excused from the
courtroom at 4:50 p.-m.) (
MR. DANIEL: Judge, we're done with the panel if
Madam Clerk wants to put on the message machine that we're
done with them. And I would ask that Mr. Scarborough's
bond be ;evoked at this time. He does have a bond. I
don't know what it is, but he's got‘a bond out there. I
would ask that since we've got a jury empaneled but not
swofn that that be revoked. He is in the Department -- or
he is at the jail, but in the event they win the lottery
tonight.
MR. HOBBS: Your Honor, I would object to the
revocation of the bond. One of the conditions of his bond
is electronic monitorihg. I think if he was able at this

late hour to post bond it would be on a condition that he
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would be monitoredﬁ So I would ask the Court to keep his
bond in place throughout the trial.

THE CCURT: NQ, I can'ﬁ do that with the possibility
if he's convicted by the jury and the nature of the
possible sentences, I'm not going to take that risk
because I don't trust this electronic monitoring matters.
We had one saw one off and put it in a mailbox, and I
don't know-if they've caught him yet over in Marlboro
County. |

So you will be secured for the night. All right.
See 'you in the morning.

MR. HOBBS: Thank you, Your Honor.

MR. DANIEL: Thank yoﬁ, Judge.

END OF TRANSCRIPT OF RECORD
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THE COURT:’ All right. Anything before we get
started? |

MR. DANIEL: Nothing from the State.

MR. HOBBS: Yes, Your Honor, briefly. I would renew
my request to the State to produce any counseling records
of these children that are testifying. Specifically as I
noted yesterday theAforensic'interviewerAactuaily
recommended follow-up treatment for the three children.
Minor 1 » Minor 2 and Minor

Your Honor, I asked the State yesterday, and I

believe the said they would do their best to get me that

information. I wanted to'follow up and again present that
request to the Court at this time.

Further, Your Honor, as far as Minor4 is concerned
we had a hearing concerning his testimony, the Lyle
testimony, yesterday and within that report it cites a

medical examination. 1I've never been produced this

medical examination for him. Now that he is -- the Court

has ruled that he is relevant and is coming into trial I
would ask that thejState produce that medical exémination
for any review.

MR. DANIEL: Thére are no counseling records as it
relates to the three juveniles that Mr. Hobbs just listed.

They didn't go to counseling despite'the recommendation in
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the report.

As for the medical information, we don't have that.
We could see about getting that before his testimony this
afternoon. Anticipate that being this afternoon, but we
don't have the information.

THE COURT: You don't have it. LaW-enforcemént
doesn't have 1t?

MR. DANIEL:. Correct.

THE COURT:  You don't have any duty to have to do his
job for him. TIf he wants it he can subpoena it from the
medical provider. If you want to be nice about it and get
it for him, that's fine, but I'm not ordering you to do
it.

MR. DANIEL: Thank you, Judge.

MR; HOBBS: Thank you, Your Honor. The next matter I
would have is I would, before we get into opening
statements and before I imagine the State makes comments
on the admission of Minor4 as a witness in this case I -
would renew my prior motions regarding the Lyle 404 (B)
evidence being introduced in this case.

Your Honor, I do believe under State v. Wallace, in
consideration of the factors, these cases are dissimilar
and highly dissimilar.

Further, Your Honor, under Rule 403 they are far more

prejudicial than they are probative. I would renew that
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and ask the Court if they would make a final determination
on the ruling of the admission of the Lyle evidence prior
to the State's opening statements so that I don't have to
renew it every time Lyle evidence comes in.

MR. DANIEL: We already ...

THE COURT: 1I'll stand by my ruling-yesterday.‘ I'm
nét going to change 1it.

MR. HOBBS: Thank you, Your Honor.

THE COURT:  And let me say something.

MR . HOBBS; Yes, sir.

THE COURT: There are some things went on yesterday I
didn't -- I should have said something at that time, and
I'm sensitive to this since Ivjust got back from a seminar
on court house security. There will be no more of this
coming up to the rail and physical contact between the
defendant and anybédy.

MR. HOBBS: Yes,. Your Honor.

THE COURT: - You undefstand that, sir?

MR. SCARBOROUGH: I understand, Yéur Honor. -

THE COﬁRT: _Everything back there in that courtroom
understand that? Visiting hours are over.

MR. HOBBS: Thank you, Your Honor. The last matter
that I believe that I would present to the Court Was
renewing of the motion that I filed with the Court to

exclude testimony of the alleged victims for lack of
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competehcy to testify. I did file this motion with the
Court. I have copies of that motion, and yesterday I
actually had a copy of State v. Needs, the case I képt
referring to and I failed to pass it up to the Court. So,
now, at this point I'd like to pass up that motion as well
as State v. Needs, the case that I kept referring-to.
Thank you, Your Honor.

Your Honor, in regards to competency, deépite the‘
State's contention that witnesses are presumed, competent,
I would present to the Court that after‘review of their
forensic interview there are inconsistencies and
incoherencies that are created with the story which would
directly conflict with their ability to be confident to
testify in this trial.

Your Honor, as I pointed out yesterday in State v.
Needs looked beyond just the ability to and knowing the
duty to tell the truth when he states that he knows that
it is right to tell the truth and wrong to tell a lie and
that he will tell the truth if‘permitted to testify.
Again, I would point to the factors which I highlighted on
the third page considering that in order to be competent
to testify a witness must have the ability to perceive the
event with a substantial degree of certainty or
accurately, remember it, communicate about it intelligibly

and be mindful of the duty to tell the truth under oath.
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Your Honor, in all of these children's statement,
including Minor4 s, we have inconsistencies about the --

wheredthe location of the incident, who was present during
the incident, the time of the incident, and a lack of
coherence when we're cénsidéring what they're saying now
versus what they're saying then.

.Your Honor, also as far as compétency goes 1 spoke a
little bit about Minor4 - yesterday and his competency and
his ability to recall what he ---

THE COURT: No, sir. I've already.ruled on his
competency. .

MR. HOBBS: Okéy.

THE COURT: I'm not hearing anything else about it.

‘MR. HOBBS: That's fine,. Your Honor.

THE COURT: We are going to get this case tried.
Your ciient wants a trial, and we are going to give him a
trial. fhevSo;icitor is competent in what he's doing.
I‘ll‘deéide whether competent or not. I've heard enough
about it.

MR. HOBBS: Your Honor ---

THE COURT: We're not going to stéll this case all
week long with all this motions and-all this paperwork.

'MR. HOBBS: I would simply ---

'fHE COURT: - Don't argue with me.

-~ MR. HOBBS: I'm not, Your Honor. I would simply ---
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THE COURT: You know the rule about arguing with me
after I've ruled?

MR. HOBBS: Yes, sir.

THE COURT: Well, sit down.

MR. HOBBS: Your Honor, I would need ---

THE COURT: Sit down.

MR. HOBBS: I'm not arguing with you, Your Honor.

THE COURT: Sit down. Anything you'd like to put on
the record concerning what he's passed up?

MR. DANIEL: Judge, I would briefly, and I know. I
agree that the Court has already ruled and I'm confused as
to why we're arguing this again,. but State v. Needs is.a
South Carolina case that deéls with. a woman, an adult
woman, who the defense claimed was not competent because
she lied several times. And they said she was a
pathological liar. Had nothing to do with children.

And in that case the part that Mr. Hobbs doesn't read
for the Court, "Rule 601(a), every person is competent to
be a witness except as otherwise provided by statute or
these rules. Courts presume a witness to be competent
because bias or other defects in a witness' testimony
affect a witness' credibility and may be weighed by the
fact finder," of course, the jury.

And it goes on to say, "The party opposing the

witness has the burden of proving a witness is
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incompetent," and that's a Pennsylvania case that 1is
referred to by Mr. Hobbs. And then and finally, "After
the trial court properly determined the witness is
competent the resolution of the credibility of the witness
is within the province'of the jury." And in this case Mr.
Hobbs talks about these forensic interviews.

Well, he is free to bross—examine these victims on
those forensics as much as he can aﬁd the rules allow it
considering Jessie;s Law, but this is an issue for the
jury. And what they may have said in statements before
has noﬁhing tOde With their competency today. We're
talking about their competency of this witness to testify
and the Court has méde its ruling.

THE COURT: Counsel, come back to chambers.

(WHEREUPON, a short break was taken.)

THE COURT: Sit down, please. Be seated. vBring the
jury in.

(WHEREUPON, the jury panel enters the courtroom at

9:57 a.m.)

THE COURT: Good morning. Thank you for your
patience this morning. All right. Let's see here.

Miss Robin Bracey. |
JUROR: Here.
THE COURT: Mr. Robih Bracey Juror Number Nine. All

right. Mr. Bracey is going to be the foreperson of the
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can go forward with their opening.

MR. DANIEL: Judge, if it pleases the Court before we
de that we have secured a room downstairé with the help of
the Clerk to sequester our witnesses pursuant to the
Court's ruling. So if the victims in this case will head
out. Thank you, Judge. State is ready to proceed.

OPENING STATEMENT BY MS. HALL

MS. HALL: May it please the Court, Mr. Hobbs. If
you look up the word, 'neighbor' in the dictionary you're
going to find that it sayé that it;s.a person living near
or next door to another person. Many of us have great‘
memories of times spent with our neighbors especially as
little children.. Playing in a treehouse, maybe having a
picnic, hide and go seek between one another's houses, |
jumping rope, dressing up our dollies, building forts,
riding bikes, tossing the football around.

But what happens when a neighbor uses fun and games
to lure little children to his home and then becomes a
predator? When a neighbor takes advantage of trusting
little children and molests them. The Defendant, Sammy
Lee Scarborough, is just such a predator. He lured little
children to his home including Minor 1 o hﬁnorz
Minor2 and Minor 3 . He offered them things that they
would enjoy like colorful balloons or candy. And then he

showed them pornographic magazines and took advantage
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sexually of those little boys.

He sought his own gratification by taking their
innocence, and today we begin the process of holding him
aécountable for my actions. My name is Kelly Hall and I
along with Shipp Daniel;represent the State of South
Carolina through the Office of the Attorney General and
the Fourth Circuit Solicitor's bffice. We appreciate you
being here today and probably tomorrow. Even though you
realize you have many other things you would probably
rather be doing.

| This case is important. 1It's important to a lot of
people. It's important to those little children and to
their families. 1It's also important to the Defendant,
Sammy ‘Scarborough, and the State of South Carolina. Mr.
Scarborough is indicted with three counts of criminal-
sexual conduct with a minor in the first degree, three
counts of dissemination of obscene material and one count
of engaging a child for sexual performance.

Now, that's a lot of legal tefms, but the elements of
the charges are straight forward and fairly simple
especially as to what Mr. Scarborough is accuse of doing.
The first cha;ge 1 mgntioned,was criminal sexual conducﬁ
with a minor in the first degree. And there are two
things you need to be listening ﬁor in testimony. The

first is evidence that the three children were under the
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age of 11. That's what makes this first degreé.

The second thing you need to listen for is evidence
of a sexual battery. The sexual battery can be a lot of
different things under South Carolina law, but in this
case there are two main types of sexual batteries that
you're probably going to hear about. One is what's called
fellatio which is the Latin term for oral sex on a man.
And the other is anal intercourse.

The second charge that you're going to be listening
to testimony about is disseminating obscene materials.

And this is when someone knowingly gives obscene material
or makes available anything obscene to any group or
individual. And simply put you're going to be listening
for testimony that the children are going to tell you that
Mr. SCarborough, thé defendant, showed them dirty
magazines, dirty pictures.

The third charge that I mentioned is engagihg a child
for sexual performance; and that's when somebody employs,
authorizes or induces a child under 18 to engage in a
sexual performance. And, essentially, you're going to be
listening for testimony that the children were not only
made to participate in sex acts with the defendant, but
they were - also induced to do things with one another.

Now, we must prove these elements to you beyond a

reasonable doubt. That sound like a really high burden,
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but it is a burden that's met in states across -- courts
across the State of South Carolina every day. It doesn't
mean proof beyond any doubt, but it does mean that Mr.
Daniel and I must establish the elements of these crimes
we believe this defendant‘has committed. And we must
establish them beyond a reasonable doubt.

How do we do that. Well, in this case you're going
to hear from the young victims themselves, Minorl , Minor 2
and Minor3 You're ‘also going to hear froﬁ the fourth child,
and His name is Minord Minor 4 - He was aiso a victim at
the hands of Sammy Sca;borough-who happened to be is great
uricle by marriage. |

'You're also going to hear from Minor4 ‘s mother and
Minor3 ''5 mother. |

THE COURT: Counsel, I'm sorry to interrupt. You
need to step out? |

JUROR: Yes, sir.

THE COURT: Okay. If you will just hold up just‘a
second, please. I'm going to do something that I don't
normally do. Madam Altérnate, if you will take that seat.
Jurors, 1f you willvall mqve dqwn. Youlﬁill be a little
bit morevcomfortabie-there, and.that way you can get my
atteﬁtion as well. Okay. Sorry.

MS. HALL:' Before we took é break I was talking about

-our burden of proof which I said was beyond a reasonable
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doubt. And it's not proof beyond any doubt, but it is
proof that will leave you firmly convinced of the
defendant's guilt. And I was telling you how we're going
to go about establishing our proof beyond a reasoﬁable
doubt.

First thing I said is that you're going to hear from
the young victims themselves. ~ From Minor!l , from Minor2 ,
and ffom Minor3  You're also going to hear from a fourth
little boy, and his name is Minord . He was also a
victim at the hands of Sammy Scarborough who happened to
be his great uncle by marriage. You will also hear from
Minor 4 s mother as well as Minor3 's mother. You will not,
unfortunately, be able to hear ffom Minor1 or Minor2 's
mother as she recently passed away a few months ago from
an unrelated medical condition.

You will hear from Minor1l and Minor2 's grandmother
and aunts, howéver. - And all of these adults are going to
tell you what they observed about the access the defendant
had to each of these children and how this case came to
light. You will hear from an expert witness who will
explain to us why child sex abuse cases are unigue. And
will help us to understand some of the issues that go
along with these types of cases.

I ask that you pay special attention when you hear

from Minor1 , Minor2 , Minor3 gnd Minor4 cause they're going
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to. tell you their story. They're now ages five to eight
years old so they are little boys. They are not going to
be able to communicate to you like an adult would be able
to communicate with you, but they will be able to tell you
about Mr. Sammy,.their neighbor. Minor4 s uncle. A
predétor. A predétor who took advantage of little boys
every chance he got.

And I submit to you, ladies and gentlemen of the
jury, once you have listened to and viewed the evidence in
this case you will know beyond a reasonable doubt that the
defendant, Sémmy Scarborough, 1s guilty. Thank you.

THE COURT: This chair is broken? Solicitor, can we

pull one of the chairs, or Mr. Hobbs, if you've got an

extra chair back there we can swap out with Madam Juror

because she's sitting -in.one of these metal chairs. That

better? Counsel.

OPENING STATEMENT BY MR. HOBBS

MR. HOBBS: Thank you, Your Honor. May it please the
Court.

THE COURT: Yes, sir.

MR. HOBBS: Madam Solicitor and Sir Solicitor. My

name is Kyle Hobbs. I'm here today on behalf of Mr. Sammy

Scarborough, the defendant in this case. Before you were

sworn in as the jury in this case you were asked a series

of questions. Those questions included whether or not you
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could be impartial. Whether or not.you could hear
testimony of children and still weigh their testimony and
consider and be partial. Whether or not you coula hear
about terrible accusations brought against my client, Mr.
Sammy Scarborough, and remain impartial.

Now, admittedly, this is a tall task for all of us.
We have instincts. Instincts that tell us to protect
those who can't protect themselves. Instincts that would
have us look at a child and relate that child may be
someone that you care about and have you want to reach out
and take care of that child, to protect that child. And
that's the exact emotion that the State wants youito
conéentrate on.

They would have you check your common sense‘at the
door. Common sense is so important in evaluating evidence
in a case. And have.you focus on those instincts, on
those emotions that you feel about these children. They
would have you focus on those instincts and inclinations
and then not focus on the weaknesses of their case.

Not focus on the lack of forensic medical competent
evidence against my client. Not focus on the fact that
these children made inconsistent statements when
questioned about this incident about, approximately, a
little 'bit over a year ago. ANot focus on the fact that

these children denied Sammy Scarborough ever having
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touched them when asked multiple times. Time and time
again they denied it. And they would also like for you to
disregard what islapparently'an incomplete investigation
and one that was not done zealously and competently.

Instead they want you to focus on those emotions.

And I will present to you and request of you that your job

as jurors is to check those emotions at the .door at least
when ydu come into the courtroom. And I would ask you to
do so for the next two days. In considering this
testimony, in weighing the statements of these witnesses,
in considering the weakness of the State's case.

Now, as the Madam Solicitor told you there are three

"victims in this case. That's Minorl ' , Minor 2

and Minor 3 . Now, my client is being charged with a
variety of chérges including having sexually battered
these children aé well as disseminatiﬁg pornographic
materiél_to them. There is also a charge for all three of
those children for thé exploitatidn.

However, you also heard about a fourth child,va Mr.
Minor 4 . And ~ Minors who is going to
attempt to recount something he believes happened tovhim
five years ago. A child whose accusations were never
brought'to Mr. Scarborough by way of a charge, an
indictment, or a conviction. Accusations that are only

meant to arise and create and provoke emotions in you and
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make you believe that despite all the weaknesses in the
State's case that we should throw it all out the window
because these are children.

Now, I'm not coming here today to tell you that these

children are liars. I'm not here to tell you that these

children got together and propagated some scheme against

Mr. Sammy Scarborough. Instead it would present to you
that these children are victims, but not victims by the
hands of Mr. Scarborough. Victims at the hands of a
malicidus investigation. A malicious prosecution that
predisposed his guilt: from the moment it started. .

Instead of.zealously investigating and taking the
steps that needed to be taken to look into this case. It
was a foregone conclusion in their minds. But, again, I
ask you to put aside those instincts of protecting and
listen to these inconsistenceé. List to these children
and the fact that they denied that Mr. Scarborough had
ever touched them when asked multiple times a year ago if
this happened.

We have an interesting situation here where the
primary source of the evidence in  this case is going ﬁo
come from the children. As I told you there is a lack of
medical information. That's a lack of tangible evidence
that we can look at. Instead we have the testimony of

those young children, and much like any crime scene these
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children's minds have been contaminated through the
continued propagation of these accusations from the people
who they trust most. |

Through family members, through authorities asking,
prodding, ébing in, again, again, again. Bringiﬁg up
theée accusations until these children believe them to be
fact. Again, these children,. they're not liars. They're
not going to come up here and lie to you. They're going
to tell you what they believe.‘ But much like many beliefs
of a children they're influenced by those external
factors, those life experiences, and.what they have seen,
what they have been told, and what they believe té be‘true
based on all of their life experiences.-

So, again, I would-ask you éll to help me and do your
job as a jury. To put aside these instincts and. weigh the
testimony and hold the State to their heavy burden of
proof beyond a reasonable doubt that Sammy Scafborough
committed these crimes.. Put aside your instincts and
protect the man who is presumed innocent and not'the
accusers. .

MR. DANIEL: Your Honor,aif it pleases the Court the
State calls Jason Turner. |

ATHE COURT:. Come around and be sworn, please.
JASOﬁ TURNER, after being duly sworn, testified

as follows:
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CLERK OF COURT: Be seated in the witness box. State

your full name for the Court spelling your last.

THE WITNESS: My full name is Larry Jason Turner.

T-U-R-N-E-R.

DIRECT EXAMINATION

BY MR. DANIEL:

Q Mr. Turner, good morning?

A Good morning.

Q . By whom are you employed?

A. City of Dillon Police Department.

Q And what is your role with the City of Dillon?

A I'm a criminal investigator for the Police
Department.

Q. And what's your title?

A. I carry the title of detective. I éarry the rank of
sergeant.

Q. All right. Detective Turnér, what sort of experience

do you have in law enforcement? How long have you worked

with the Police Department?

A.
Q.
A.

Q.

Eighteen and a half years.
And how long have you been in investigations?
Since May the 18th of 1999. Thirteen, 14 years.

What sort of training to you have for criminal

investigations?

A,

‘For criminal investigations once you get beyond the
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basic academy you go for Detective Level One. You can't
take any advanced investigations class until you>take
Detective Level One. Back in 2000 I took Detective Level
One Advanced Cfime Scene, Crime Scene Level One, Iﬁterview
and Interrogations. I've taken —-- I've also taken about

four or five different types of interview interrogation

techniques. 1I've taken Beginning Detective Level Two
through the -- through Charlotte/Mecklenburg. I can go on?
Q. All right. That's enough. Have you worked all sorts

of crimes?

A. Yes, sir I have.

Q. Have you worked any crimés involving child sex abuse?
A. I have. Yes, -sir.

Q. Did you work the case of child sex abuse involving

" Sammy Scarborough?

A. I did. Yes, sir.

'Q, How did law enforcement come to know about the

allegations made against Mr. Scarborough?
A. On Friday, May-25th of 2012 Queena Murphy came to the
Police Department to file a report..

Q. Who is Queena Murphy?

A. Queena Murphy is the biological mother of Minorl and
Minor 2
Q. Okay.

A. She came to the police department and requested to




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

101

122

Jason Turner - Direct by Mr. Daniel

meet with me, and I met her and she let her two boys in
the lobby and wanted to talk to me about something backvin
the office. We met back in the office, and she disclosed
to me that she had information that she heard her two boys
may have been sexually assaulted or molested, in her
words.

And so once she started that conversation I
immediately told her that I needed to hear it from the
boys; that I wasn't going to get into taking a statement
because I wasn't trained to do that, but I did need to

hear enough from them to initiate an investigation.

Q. You're not trained to do what?

A. I'm not trained to do forensic interviews on
children.

Q. What is a forensic interview?

A. A forensic interview is someone who 1is trained,

specifically trained to do interviews on childreﬁ based on
psychology, based on how the trauma, different
sensitivities. I'm trained with adults. .I can
communicate with adults, but with children I'm not trained

to do children that young.

Q. Okay.
A. Well, I still needed to get enough‘information to see
if there was a complaint, to file a complaint. Sp o

instructed Queena that I didn't need any reaction. I told
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her I just needed her to sit in the room, make no

expression or outburst. I was going to ask them a couple

of questions to kind of see what they were going to say.

‘And I just need her to sit.. Don't make any faces. Don't

make any gasps. Don't do anything.

So T brought Minor I in, Minor 1 ~ in. TWent
through the introductions. Told him who I was.
Identified myself. I always wear my badge around my neck

so that way I can easily identify myself. I identified

.the roles of what I did in law enforcement. I asked him

if he understood and he did. And I asked him a couple of
open ended guestions. Do you know why you're at the

police department, and I asked him, you know, why he was

_here. And as a result of that conversation.

0. Let me stop you right there. The rules prevent you
from telling the jury what he told you, but I can ask you
these two questions.

A. Okay.

Q. At that point did Nﬁﬂxl indict to you that she had
been sexually'abused?

A. He did.

Did he tell you where it happened?

He did. Yes, sir.l |

And where did he say?

> 0 b= O]

At Mr. Sammy's. house on
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Q. Did he tell you when it happened?
A. He wasn't completely clear on the exact date. We
were trying to isolate may be to a specific date. We were
trying to isolate it to a season or some type of event.
But the best we could do is I asked Miss Murphy when she
moved into the house beside Mr. Scarborough or
pérpendicular to Mr. Scarborough's house, and it was
January of 2010. That's the best we could do.

As a start date?

As a start date..

Okay. That was Minorl you said?

‘Yes, sir.
- Okay. . So was that -- did that pretty much complete

your conversation with Minor1 ?

A. That did. At that point I had enough to initiate an
investigation. .

Q. Okay. And then what did you do next?

A. So we took Minorl Dback into the lobby and brought we

Minor2 which is the younger brother in, and Minor2 1is
really energetic and he is really vibrant. So we had to
be really quick with what we were going to ask him. And
Minor2 disclosed -- as a result of that conversation
Minor2. disclosed a sexual battery.

Q. So Minor2 told you he had been sexually abused?

A. Yes, sir.
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Q. Okay. Did he tell you where it happened?
A. He did.
Q. And- where did he say?
A. Mr. Sammy's house on ‘ ' . It was on

just perpendicular to where he lives.
Q. And did he tell you when it happened? '
A. And there again, he wasn't specific on the date. He
couldn't -- we were trying to isolate seasons again.
Isolate specific events, football season, féll, school.
But there agaiﬁ the best we could do is come up with the
start date ofbwhen Miss Murphy moved‘in that location.
Q. ‘Now, in your experiences as a law enforcement
investigator of 18 years is it unusual for a very young
child such as this to not be able to identify an éxact
date of abuse?
A. It's not uncommon.
Q. In fact is it more common than not for a child to be
confused as to what day?
A. It is. Unless it's a specific isolated event like a
family reunion or something that is a big event or a.

family  event. More times than not you're not going to get

" a specific date or a specific time.

Q. All right. When you were in the room talking the
Minor1 , that's the one you talked to first, when you were

in the room talking to Minorl was Minor2 in the room?
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A. He was not in the room.
Q. And was- Queena, his mother, in the room?
A. . She was sitting in there, but Queena was sitting --

the office we were in was probably, maybe, the size from
that wall to here. It's kind of-a smaller office, but
it's one all patreol officers uée. Queeha actually sat
behind Minorl and Minor2 each time they were in that.
Minor 1 and Minor2 both were in between me and Queena. So
they couidn't see her. She was behind me. And I posed in
that position for that reason. |

Q. Okay. When Minor2 disclosed to you what had happened
what did you do next?

A. Immediately we brought -- I told -- I asked Minorl
because, you know,; children. Once they get started on a
topic they want to talk. So I asked Minor2 to stép
talking. We would talk about it a littlé bit more in
depth a little bit later, but I had enough informétion
right now that I needed. We brought Minorl 1in. We
brought them both in, ahd I collected some information
from them.

While they -- while Queena and Minorl and Minor2 were
sitting in the room I called the Care House in Florence,
which is a facility that does forensic interviews for
children.

Q. Is that the facility that your agency commonly uses
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or cohdudt‘forensic inte:views?

A. We do. We try:and balance between the Durant Center

which is also a forensic interviewing facility. We trying
a spread it out. “We try not to overload one more than the

other. We just kind of go back and forth.

Q. Okay. So YOu set up a forensic interview?

A Yes, sir. | |

0. And then‘what‘happened?

A We got allvthefinformation. \Wé filed an initial

report. We setUuP'forensic.interview. Was set up for
Tuesday, May'29£h{ 'Tﬁat would haQeybeen the 29th; that
Tuesday. It was set up for that morning. May -- Tuesday,
May;29th,'that morningf I>toqk Minor 1 , Nﬁﬁnz and Queena

to the Care Housé*in Florence and did the forensic

interview.

Q. All riéﬁt.  Did yQu observe the forensic interviews?
A. I did.

Q. Okay.‘ And by where about -- were you in the room

with them?

A. No, sir. The way it's set up is the'child and a
forensic interviewerﬁaré going to a room and it's closed
off. I ---it is all-doﬁe on'video. The interviews are

Videotaped, I sit in anothef.room.through a two way

mirror and I'm actually watching a monitor so the kid

doesn't see me. But, now, the interviewer does instruct
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the child that there is a camera and that it's recorded

‘and that law enforcement is watching.

So I was in another room out of sight and out of

mind.

Q. And that's standard procedure for a forensic
interview?

A. It is.

Q. . So did they in fact give forensic interviews to the

lady at the Care House?

A. They did.

Q. Okay. And we'll get into all that later. What
happened next? .

A. As a result of the forensic interview we learned of a
third child, Minor3 _ . or referred to as Minor 3
They call him Minor3 e learned about Minr3  And while we
were leaving the Care House in Florence we actually called
Minor3 's mother, Hope. And when we got to the police
station Minor3 Hope and Mimor3 's father, Drunta Sampson, Sr.
were waitihg on us at Fhe ﬁolice station so I can
interview him.

Q. Okay. And-did you in fact intérview him?

A. I did. I performed the same style of interview with
Minor3 35 I did Minor1l and Minor2 .

Q. All right. And in your interview with Minor3 did he

disclose that he had been victim of sexual abuse?
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He did;_'

Did he tell you where it happened?
He did.

Where did he say?

Af Mr. Sammy's -on

And did Minr3 t£ell you when it happened?

i OB S © 2 - © S

Minor3  we got cldser to Mimor3 pecause Minorl actuélly
disclosed .to his mother the sexual abuse. This would have
been in Noveﬁber’of 2011. But, now, she did not report.
When the child disclosed this to his mother she did not
disclose. So we were able to get a little bit closer with
Minor3  because of that.

0. Okay. So.in light of the information that you
received from Minor1 , Minor2 and Minor3 what did you do?

A. On June the 13th, after completing case file and
doing review and reviewing the videos and reviewing the
notes I signed Warrants on Sammy Scarborough for three
counts of criminal sexual conduct first degree with a
minor and three counfs of disseminating pornographic
material to a child.

0. Okay . vDid yoﬁ go and immediately,afrest him?

A. We tried, but we did not immediately arrest him.

Q. Okay. Tell the jury about that?

A. When we signed the warrants we got a téam of people

together to go around to Mr. Scarborough's house to
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attémpt to serve him. Our guys got around and surrounded
the house. We searched the house. We went through the
house. Did not locate him. .We went back several times.
His wife, Barbafa, came to the police station and met with
me. She was upsef we were.searching the house. She
wanted to see éll the case file. She wanted to see
statements. She.wanted tb_see videos, and she wanted to
know why we heré haraésing her husband.

We put him on the news. We put hié picture on t.v.
We put his picturé in the paper. We but him in N.C.I.C.

as wanted that way if he went through a road check or if

" he got stopped in.a road check he would be immediétely

detained.

Q Now, so his wife is aware of what was going dn?

A She was.

Q. - And this was in June of 20127

A Yes, sir..

Q Okay. I'm going to show three photos. I'm showing
you what’s been premarked as State's One. You recognize

that photo?

A. I do. Yes, sir.
Q- -‘And what is that a photo of?
A. This is a photo of -- actually, a straight shot to

the house where Sammy Scarborough lived at the time of

this incident.
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Q0. Is that in Dillon County, by the way? .
A. That is in;DillonACounty.
Q.. All right. And is that a true and accurate depiction

of that‘stfeet-and that house?
A. It is. |
Q. - Okay?

MR. DANIEL: " Judgé, T would ask that State's One be
admitted intofevidehce? .

MR- HOBBS; No objection,,Your.Honor.

' THE_CbURT: -In withbut objection.

V(WHEREUPON;'Stater Exhibit.No. i was admittéd into

" evidence.). | .

BY MR. DANIEL:
Q. . All right. . I'mhéoing to do the same thing with
what's beén premarked'as State's Two.
A I got iou;
Q. Can you'idéntiff that?
A. . Yes, sir. |
Q. Apd~is.that a’true;ana aécurate depiction ofltﬁé Same
A. It'is, Yes,‘sir;-' .

MR. DANIEL: Judgé, I woulauaSk thatﬂsfate's‘qu'be
admitted? | | ' “

MR. HOBBS: No ébjeétion, Your Honor.

THE COURT: In without objection.
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(WHEREUPON, State's Exhibit No. 2 was admitted into
evidence.) .
BY MR. DANIEL:

Q. Finally, State's Three. What is that a picture of?

A. That is a side shot of the house where Sammy
Scarborough lived at the time of this -- during the time

of this incident.
Q. Okay?
MR. DANIEL: Judge, I would ask that State's Three be
admitted?
MR. HOBBS: No ebjection, Your Honor.
THE COURT: In without objection.
(WHEREUPON, State's Exhibit No. 3 was admitted into
evidence.)
BY MR. DANIEL:
Q. Now, let's talk about the details of these photos.
And ask you to speak up, please; so the -- causeAyou're

turning from the microphone here. All right. This is

State's One, and can you point out and this is -- you

said -- what's the address here?

A. This would be

0 Okay. Who lived there?

A, That's where Sammy Séarborough lived at the time.
Q -All right. Do you know who lived in this house?

A I didn't at the time. I didn't know who lived in
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that middlethouse;
Q. = Do you kﬁow whollived'in this house?
A. This hbuséjon the corner would have been where Minor,
Hope andemm3 . | wéuld have lived.
Q. And do. you happen to know who livéd in this house?
"A. I sure don't.
Q. Okay;
A. I'm not for sure.
Q. All right. - Now, State's Two which is a -- just'taken

from a different angle. What is that house?

A. This last house, that‘is just a different shot of --
that would be Sammy Scarborough’s house at the time of the
incident. | | . ‘. |
Q. All righf. And these houses we just talked about.
This, I believe, is the third house on that street. Who
lived there?

A.  That would be where Mmm3-——‘this, the last shot you
saw was like thisu‘ This shot was from a différenf,
opposite aﬁgle. "This woﬁld be Minor3 T g hoﬁse and that's
wheré Sammy'liVes..,

Q. And who lived iﬁ'this hoﬁse?‘

A. . That would be where Queena Murphy lived along with

Minor 1 and Minor 2

Q. Ckay. Fiﬁally, showing you what's been marked and

introduced as State's Three. This is .a close up of whose




10

11

12

| 13
14
15
16
17
18
19
20
21
22
23
24

25

113

134

- Jason Turner - Direct by Mr. Daniel

house?

A. That could be a close up -- side shot of where Mr.
Scarborough lived at the time.

Q Okay. Now, is there anything behind his house?

A No, sir, there is nothing there now.

Q. Was there something a one time that you observed?

A There was a little shed there at one time.

Q So you were saying that you went to that house, Mr.
Scarborough's house looking for him. Talked to his wife.
What happened next?

A. So we put him in N.C.I.C. We went through all
provisions that you would go try to serve the warrant.
Put him on t.v. |

Q. N.C.I.C. again is what?

A. National Crime Information Center. That is.the
system that the F.B.I. has put in place. The national
system that the F.B.I. has put in place to put-offenders,
stolen vehicles, stolen cars, missing persons. And,

basically, what happens is for all law enforcement

‘agencies across the world that have access to N.C.I.C. if

someone goes through a road check, if you go to a port, if
you go to an airport, if you go through any type of
detention through law’enforceﬁent or customs it's gbing to
red flag and stop you.

Q. Okay. So you put Mr. Scarborough in N.C.I.C. because
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of the outstanding warrants in June?
A. Yes, sir.

Q. All right. What happened next?

. A. What we did next was went through a series of

investigations trying to figure out how to get our hands
on Mr. Scarbofough.‘.He evaded us for a pretty good while.
And around November ---

‘MR. HOBBS: Your Honor, I would object to the
evidence of any sort of alleged flight against Mr.
Scarborough. There is no substance to the accusations
that he actually knew these charges were pending against
him. So words such as 'evading' énd 'flight' are very
prejudicial given the lack of evidence.

BY MR. DANIEL:
Q. Please don't use the word, 'evading'.

'MR. DANIEL: But jury is certainly entitled to know
how he came tbqarrest Mr. Scarborough.

THE COURT: All right. Go ahead.

THE WITNESS: Sorry. We started receiving
information in November of 2012 about Mr. Scarborough's
location. We were following or trying to track him for a
couple of months. Around February of 2013, this year; we
were finally able to secure a good cell phone for Mr.‘
Scarborough. We were able to call in .U.S. Marshalls and

they tracked and trace his cell phones and we were able to
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track him to South Boston, Virginia where he was arrested.
Q. Okay. Aﬁd did Dillon Police Department go pick Mr.
Scarborough up from Virginia? |

A. We did. |

Q. At that time did you ask Mr. Scarborough if he wanted
to give a statement?

A. As a rule we -- I, as the lead investigator, did not
gb on the transport for a lot of reasons. But we always
tell our officers that we want to talk to him -- ask him
if he wants to talk, do you want to give a statement, do
you want to tell your side of the story. And Mr.
Scarborough -- and I don't want to misquote him, but what
was told to.me was he told our officers that he actually
tried to talk ---

MR. HOBBS: vYour»Honor,'I never heard of any sort of
statements being offered by the defendant, and also, Your
Honor, we would need a Jackson v. Denno hearing to
determine its admissibility.

MR. DANIEL: That's okay. If he can finish his
answer you will see there is no need for a hearing.

BY MR. DANIEL:
Q. Did he talk to you?
A. No, sir. He did not give a statement.

THE COURT: That- takes care of that.

BY MR. DANIEL:
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Q. All right. Did you -- can you point out for the
record Mr. Scarborough in this courtroom?

A. Yes, sir. That's Sammy Lee Scarborough sitting at
the table right there with the green shirf on.

" MR. DANIEL: Please let the record reflect that the
witness has pointed out the defendant; Your Honor, at
this time i would ask_permission to .publish these three
photos to the jury.

MR. HOBBSQ No objeption, Your Honor.

THE COURT: In wiﬁhout objection.

MR.'DANIEL: Judge, I have no further questions.
BY MR. DANIEL:
Q.. Investigator,'if you would please answer any -
questions the defendant may have. |

THE COURT:‘ Your witness. |

MR. HOBBS:  Thank you. Your Héhor. May it please
the Court.

CROSS~-EXAMINATION .

BY MR. HOBBS:

Q. Investigator Turner, how long have you been with the

‘Dillon County Police Department?

A. About ‘18 and a half years.

Q. Eighteen and a haif‘years.-'And what training did you

have to partake in to- become.an investigator?

A. When you say, 'have to'?
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Q. What required traihing?
A. I'm sorry.
0. Your fine.
A. Well, obviously, you've got to go through the

Academy, the basic academy, to become a certified law

_enforcement officer. Once you have a Class One

Certification, pretty much Department policy and
procedures in South Carolina govern the training.
requirements for being an investigator or detective within
the Department.

But with ours we require Detective Level One, which
you can't take any advanced classes beyond that until you
have Detective Level One. Detective Levei One you -- they
want you to do Basic Crime Scene and Advanced Crime Scene

in our Department.

Q. So you‘went to the Academy?

A. Yes, sir.-

Q. And how long were you at the Academy?

A. When I went it was only eight. I think it'é 12 now,

~but it was eight or nine weeks.

Q. Okay. And they essentially taught you how to be a
police officer, right?

A. That's right.

Q. Taught you how to shootAa gun?

A. Yes, sir.
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0 » 0 P O

How to drive a car?:
Yes, sir.
Defénsive tactics?
" Yes, sir. |
They taught you how to conduét an.investigétion?
Yés, sif; |
Taught you how to interview witnesées?
Yes, sir.
Téught you a basic understanding of the.laW?
Right, yeé, Sif, basic.
Okay. Taﬁght ybu how to write a report?
Yes, 'sir. .
Okay. ‘Taught you how to write a,supplemental report?

Yes, sir.

O - H o S © - © B - )

Now, in-your'anber of years -- I believe you said 18

and a half?

A. Yes, sir..

Q. What other positions have you had as a police
officer?

A, T worked the streets for about three and a-hélf
years,gand-then I went to - they»made me an investigator.
Q. And -——= |

A I've been an investigatoﬁ ever since.

Q. And now yoﬁ':é a sergeant?

A Yes, sir. |
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Q. Okay. And did you have to go to any continuing
education classes, any sort of follow up training?

A. Yes, sir. And you'fe right. Every year -- I may
have left that out earlier. Every year we have to do
mandatory updates, mandatory C.D.V. And there is.X number
bf’hours beyond that. It's‘eight to 16 hours of other
type training that you have té have each year. Thaf’s
every year.-l

Q. And over'yoﬁr 18 ahd»a~half years you have written
hundreds of incident reports?

A. It would be more than that. -On cne case I wrote up

373 reports on one case. So it would be a lot higher.

Q. 373 on one case?

A. Right.

Q. Okay. Thousands of reports?.
A. It would be thousands.

Okay. And thousands of supplemental reporté?

That wquld be accurate.

(O A ©

Okay. And so what is the point -- excuse me. Let me
réphrase that. The point of this incident report_is fo
document your investigation/ correct?

A. Yes, sir.

Q. Okay. And you would want your incident report to be
as extensive and complete as possible, is that correct?

A. On some cases, yes, sir.
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Q. SolyouAdon‘t want your incident report to be complete
and extensive? -
A} See, you use the words 'incident reports'. Incident

'reports;are public record, and due to the sensitive nature

of some things'there are some things that we leave off of

normal incident'reports because of that. Anybody can walk

in our department with $51and4get a copy of any report in

our éystém.

Q. Well,'if:something Qas to:happen to you as,aﬁ officer
and somebodyrwaS'td have to pick.up behind you they would
look to. that incident réport"to see what'work‘you had
done, CCrreqt? | A

A. Yes, sir.

Q. So‘ih light of that'possibility you would wantrfo
document YOur thorodgh investigation; is that correct?

A. Yesf sir.. | |

Q. - Okay; 'éo in this case you wrote an inéident report;

is that corréct?

A, Yes,:sir.

Q. Okay. Do you have a copy of that incident report on
- you? | | -

A. Not with mé,vno,_siru

Q. . Okay. Let mé,'since you don't have‘a copy bf'that

incident‘report, let you look at it. And let me grab you

a copy. I figured you might have had your incident report
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since you're testifying here today.
MR. HOBBS: Court's indulgence?
THE COURT: Yes, sir.
BY MR. HOBBS:
Q. All,right.A Very good. All right. Now, that's the

incident report that you wrote regarding the accusations

of Minorl and Minor2 7

A. Yes, sir.

Q.. Is that correct?

A. .Yes.

Q. Okay. Tell me how many pages 1is that incident report

and supplemental incident report?

MR. HOBBS: Your Honor, my apologies. I didn't
incident present that to the Solicitor that_he_may
examine.

MR. DANTEL: I just want to make sure what I'm
looking at. Great. Thanks. Thank you, Mr. Hobbs.

MR. HOBBS: No problem.

BY MR. .HOBBS:
Q. Thewreport itself is seven pages, okay. And some of
those pages include him being entered into the N.C.I.C; is

that correct?

A. '~ Yes, sir.
0. Another page is notifying central dispatch; is that
correct?




122

10
11

12

13

14

15

16

17 .

18

19

- 20

21

22

23

24

25

Jason Turner - Cross by Mr. Hobbs
143

A. Yes, sir.-

Q. Okay. And then there is- another page talking about
him beiné extradited; is that correct?

A. Yes,-sir.

Q. Okay. Sd four pages other than thosé three that I
just mentioned? |

A. Yes, sir.

Q. Okay. Very good. And looking at your incident
report it states that, on the supplemental report, that
you conducted an extensive follow up investigatién of this
incident. Where is the information abéut that extensive
follow up inyeétigation contained in your report?

A. I'm-not -sure what you're asking.

Q. Where is the information regarding -the extensive

follow up investigation contained.in your report?

A. Well, that would be when we take them to the forensic

interviewer the forensic interviewer generates a report of

the ceonversation. = There is also a video of that

interview. - And there is also an intake form. There is

also -- there would be one done for Minorl , Minor2 and
Minor 3
Q. Like we talked about earlier you want your incident

"reports to be complete and extensive, correct?

A. Right.

Q. Okay. So you cite an extensive follow up
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investigation?

A. Right.

Q. Where is the information in these reports regarding
that extensive follow up investigation?

A. Like I was saying earlier due to the sensitive nature
of children and this being a public record, anyone cay pay
$5, we do not put that sensitive information. It would be
contained in another document besides the incident report
or supplemental report.

Q. So the incident report does not contain any of the

details of this extensive follow up investigation?

A. No, sir.

Q. Okay. What was this extensive follow up
investigation?

A. We took the three children -- we took Minor1 and

Minor2 to the forensic interviewer on Tuesday, May 29th.
And we had a forensic interview done with a professional,
Miss Sally Williamson, with the Care House. As a result

of that interview we learned of a third person, ™™’

Minor 3

'We called Minor3 s mother 'on the way back from
Florence, and we had her to meet us at the police
department. And whenever we got back D.J, his mom and his
dad were waiting on us in the police department. We toock

them and conducted a similar type -- I conducted a similar
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type interview with Minr3 in the police department that I
did we Minorl and Minor2 .

Q.  Okay.

A. - And as a result of that we set up forensic interview
with Minor3  on Thursday, May 3lst. |

Q. Okay. " So.the follow up involved the forensic
interview and speaking to D.J; is that correct?

A. Right. There was nothing else to do.

0. Nothing else to do. Okay. Very good. So in your
extensive investigation you went and you searched Sammy's

house; is that correct?

A, I didn't, no, but my officers did.

Q. Your foiceré aid. When did they éearch his house?
A. I don't know. |

Q. Was it’before or after his warrant had élready been -

éigned out?

A. They searéhed the house fof him was to serve the
arrest warrant.

0. Okay?

A, It wasn't after June 3rd -- either the evening of

13th or the next day.

Q. So they searched this house looking for Sammy?
A. Yes, sir.
Q. Okay. Did you search the house to look for these

obscene materials?
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A. No.
Q. Did you search the house to look for these balloons?
A, No.
Q. Did you search the house to look for the footballs or

any items that these children alleged Mr. Sammy lured them

in with?
A. No.
Q. Did you search Sammy's car to see 'if any of these

materials were in there?

A. No.

Q. Did you go to ldcal store owners to see if any of
them knew Sammy to purchase pornographic material?

A. No.

Q. ‘So in your extensive investigatioﬁ, in investigating
this case you did not feel the need to search Sammy's
house‘to look for these materials?

A, No.

Q. And, therefore, we have no materials to present to
the jury here today?

A. Right.

Q. Did you ever talk to the neighbors about seeing Sammy
with any sort of obscene material?

A, vNo.

Q. Okay. Instead we took the children and conducted a

forensic interview?
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A. Absolutely.

Q. You had a pretty thorough.memory of these forensic
interviews, correct?

A. Yes, sir.

Q. OCkay. And you told the Court that on May 29th 2012
you took Minor2 and Minor 1 to have their forensic
interview done? |

A. Right?

Q. And they both got their forensic interview done that
day?

A. They did.

Q. But that's not correct, is it? Because Minor2 has

his forensic interview done on June 1llth 2012. Some 13

days after Minorl 's interview; is that correct?

A. I don't recall that.

Q. You'don't recall going there twice?

A. I don't.

Q. Okay. And you were present during these forensic
interviews?

A. I sat in the room in the observation unit.

Q. Okay. Before the forensic interview was conducted

did you talk to the forensic interviewer?
A. No. There is a screening process where they come in
and ask some health questions and some basic health

questions and I sat in on that. But to ---
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0. Okay?
A. No.
Q. Did you ever tell the forensic interviewer that Sammy
‘was charged with prior C.S.C.s?
A. I don't recall if I did or not.
Q. But you told Queena Murphy that he was charged with
prior C.S.C.s; is that correct?
A. I don't know if I told Queena, but she may have prior
knowledge of her own because she made comments that -- she

made comments.
0. Because it's -- this interview is routh with the
accusations that he has two prior charges of C.S.C..with a

minor; isn't that correct?

A. You talking about Mr. Scarborough?

Q. Yes, sir.

A. Yes, sir.

Q. Has he has —+= does he have any prior charges of
C.S.C. with a miﬁor?

A. He has been charged in the past.

Q. Has he ever been formally charged and presented a

warrant for C.3.C. with a minor-?

A. Are we talking about Minor4 ? Are you asking prior?
Q. - Prior to the offenses we are here.for today. Has
Sammy Scarborough ever been formally charged with a C.S.C.

with a minor?
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1 A. I think there may be something in 2001 or 20002 you
2 may want to look at on thatp'

3 Q. -I've never seen any charges, and I would challenge

4 the Court that his charges were never presented to him.

5 MR. DANIEL: Judge, if Mr. Hobbs wants to ask Mr.

6 Turner a question that's fine, but he doesn't need to be
7 introducing évidence.

8 : MR. HOBBS: Your Honcor, I wiﬁhdraw the previoﬁs

9 yquestion. |
10 THE WITNESS: vI have never charged him. I have never

11 charged Mr. Scarborough.
12 BY MR. HOBBS:

13 Q. But you would admit that Queena  Murphy was presented

14 information about Mr. Scarborough in prior instances?
15 A. Queena knew about some thing in Mr. Scarborough's
16 past.

17 Q. And you confirmed and‘told her about fhat, did you?
18 A. I'm not sure. Yeah. Yes..

19 Q. Yes, you did.

20 A. Yes, IAdid.

21 Q. Yes, you did.

22 A. I did.

23 Q. You told her that there were prior accusations,
24 correct?

25 A. Right. Right. Right. I wasn't sure. Yes, sir, I
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did. I did.-

0. You told the victim in the case, the parents of the
children, that Sammy had been charged with prior criminal
sexual conduct charges? |

A. Right.

Q. Were you ever concerned that this might taint their
viewpoint of the case?

A. This would have been done after -- this would have
been done after the fact. This would not -- this would
not have happened in the room where we talked the very
first day. This would have been after all this would have
been over with. This would 5ave been after charges would
have been filed. We would have -- this wouldn't have been
a conversation we would have had in the beginning.

Q. Then how is this information presented by the
forensic interviewer?

A.. We don't withhold anything from the forensic
interviewer. We tell -- you have to, if they ask, we to
tell them. That way they can have good information or
background on what we're dealing with. |

Q. Tell them what?

A. Anything they choose to ask us. If there‘is any --
there is a whole battery of questions that they ask of any
prior -- is there any prior history in the house.‘ Is

there any prior history of D.S.S. involvement. Is there
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any prior history of abuse from the father. Is there any
prior history:of abuse from the mother. Has there been
anyone in the house ever been investigated by D.S.S. I
mean it's like a five or six page questionnaire. It's not
just one particular group of questions. It is very

extensive.

" Q. You say that you told Queena about these prior_

accusations?

A. We talked about it. Yes, sir.
Q. You talked about it?
A. I'm not sure. - You keep saying that I told Queena.

I'm not sure that I'm the original source that told her.

But I do know that Queena and I had conversations about

prior -- 'his prior acts.

0. You did tell her?

A. We talked about it. Yés, sir.

Q. Very good. Was there any concern that this

information might be passed around the community?
A. It had already been passed around the community. It

wasn't a secret.

Q. What happened a secret?
A. His accusations from the past, it wasn't a secret.
Q. What about charges? What about indictments? Have

there ever been any presented on Mr. Sammy?

A. - I can speak for me. I have never charged him .I have
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never charged or indicted him or present an indictment on
him.

Q. Giving information about prior bad acts to a victim

may influence what they have to say; isn't that correct?

A. To a victim, yes, sir.

Q. Okay. Any doubt that these children were presented

"with this information?

A. Is there doubt? In my mind? Prior to the éase being
investigated? There is no doubt in my mind that these
kids did exactiy the way they were supposed to. They were
not told any information or led or misled in any way. And
if the kids, the victims, the three boys, did find out
about any prior acts or accusations against Mr.
Scarborough it would have happened well after any of this.
If any even knew about it at all.

Q. It wouldn't have happened before Minor3 was called in.
It would have happened before Mmord was called_in; correct?
A, No, sir. We would not have told the children this.
Q. How is this information contained in the reports

prepared days before D.J?

A. Right.

Q. How were these accusations contained in the report
then?

A. I typed them in ﬁhere. I'm not sure what you're

asking.
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Q. Okay. You presented this information as a fact that
he had been charged with prior C;S.C. crimes; is that
correct? |
A. I presentéd to who as é fact? 'I'm'not'sure what
you're talking about. |
Q. To Queena?
A. There again let me be clear. You're trying to make

it presented that I went to Queena and said, "Hey, 1look,

~ Sammy's been charged, you know, been accused in the past

of doing bad acts."”
You say -
But that's not true.
(talking over each other).
Right.

You say --

Q.
A
Q
A
Q
A, We talked. We talkedlaboﬁt it. Yes, sir.
o) Okay. You told the‘fdrensic interviewer?
A Right.
Q That he had been charged in the past?
A i don't have that document.

MR. DANIEL: Asked and answered, Judge. This has
been going on long enough.

THE COURT: Sustdined. Sustained.

- MR. HOBBS: Thank you, Your Honor. Withdraw the

question.
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BY MR. HOBBS;

Q. This entire investigation was done under the

understanding that you thought Sammy had done this before;
is that correct?

A. My opinion, yes, sir..

Q. This entire investigation and the stétements of the
victims were done with their belief that Sammy had done
this before; is that correct?

A. That is not correct.

Q. But you say you talked to the victim's mother about

these accusations?

A. . After the investigation would have began.
Q. Began?
a. No. When you say began, there again you're trying to

isolate it to the point when the mother brought the two
children in, and that is not accurate. Let me be clear.
That is not accurate. That conversation would not have
taken place until after forensic ‘interview and after
warrants would have been signed. Then the mother, who
already had knowledge of things in- the community,.brought
it to my attention.

And then we talked. Yes, I did talk about it with
the mother. Not with the children. At no point in time
were the children ever discussed about Sammy Scarborough's

prior accusations.
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Q. You said that you type it up for the forensic
interviewer. The fact ‘that he had been charged before
with C.S.C. crimes? |

A. When you say, 'typed up'?

Q. Well, that was what you said, correét? " You said that
you had typed it up for the forensic interviewer?

A. No, I didn't say that.

Q. How did you present that information to the forensic
interviewer?

“A. | What we db is we sit in a room. We go to a faéility

and we sit in a room at a table. The forensic interviewer
had a sheet of questionnaires that she aéked the mother
about prior history, medical, psychological. And.I sit in
the room with the mother and we talk about different
things and aépects of the case.

If I don't tell the forensic interviewer what this
case is about the forensic interviewer will not know what
guestions to ask. So to answer your question, yés; I did
have to give snippets of what the little boys told us,
Minor 1 and>Nﬁmn2 , told me. . But, now, fo type up a
thought for the forensic interviewer, that did not happen.
Q. Did you pfesent to the.forensic interviewer that
Sammy had béen charged before with similar. crimes?

MR. DANIEL: Judge, that's about thé'fifth time he's

asked that same question.
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MR. HOBBS: Your Honor, I'm not getting a very direct
answer here, énd I certainly don't want. to repeat my
question.

THE COURTQ Go ahead and answer»it again.

THE WITNESS: I don't recall, but if the forensic
interviewer asked he about his past I would have told the
forensic interviewer about Sammy's past.
0. Thank you. And, again, just for clarifiéation, it's
your belief that Minor 2 only made ohe statement to
the forensic interviewer?
A. Right.
Q. And so it would go against your understanding that he
came in 13 days later for his forensic interview?"
A. If he did I don't recall it. 1I'm not saying he
didn't. I just don;t remember it.
Q. Okay. That's fine. And, again, can we present to
the jury any pornographic or obscene material that you
collected from.Mr. Scarborough's residence?
A. No, sir.
Q. Did you ever execute a search warrant on Mr.
Scarborough's premises?
A. No, sir.

MR. HOBBS: No further questions, Your Honor.

MR. DANIEL: Briefly.

REDIRECT EXAMINATION
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BY MR. DANIEL: .
Q. InVestigator Turner, Jjust to be clear again, they
came to you, Queena, Minorl , hﬁno;2 , on what day?
A. Date, Friday, May 25th 2012.
Q. Okay. Any conversationAyou may have had with Queena

about any prior allegations involving the defendant would
have happened before or after they all showed up at the
police station claiming abuse?
A. Right. Any conversation Queena and I would have had
would have been:

A, out of the presence of the children.

B, well after the investigation was at a place where
we felt like we had probable cause to charge him.

And it would have been done well out of any ear shot
of any children.

MR. DANIEL: No further gquestions.

THE CdURT:' That it?

RECROSS-EXAMINATION

BY MR. HOBBS:

Q. You were required to present these allegations of
prior acts to the forensic interviewer, correct?

A. Required? I'm not sure if I'm required, but if she
woula have asked‘I would have answered 1it.

Q. Okay. And you did answer it?

A. If she asked a question I told her.




10
11
12
13
14
15
16
17
18
19
20

21

22 .

23

24

25

137

158

Maggie Moore - Direct by Ms. Hall

Q. Okay. And this was before a warrant was signed out
against Mr. Scarborough in this case?.
A. That's correct.
| MR. HOBBS: No further questions.
THE COURT: You may step down. Thank you.
MR. DANIEL: Judge, can we take a five minute recéss?
THE COURT: Sure. Members of the jury, we're going
to take a brief recess. You may step back to your room.
(WHEREUPON, the jury panel‘was excused from the
courtroom at 11:08 a.m.)
(WHEREUPON, Court was in recess at 11:08 a.m; and
reconvenes at 11:28 a.m.)
(WHEREUPON, the jury panel enters the courtroom at
11:28 a.m.)
THE COURT: All right.
MS. HALL: State calls Maggie Moore.
MAGGIE MOORE, after being duly sworn, testified
as follows: |
CLERK OF COURT: Have a seat in the witness box.
State your full name for the Court spelling your last,
please.
THE WITNESS: My name is Maggie Virginia Murphy
Moore. M-0-0O-R-E.

DIRECT EXAMINATION

BY MS. HALL:
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? o o» 0 » 0 B O

i ORI 2 C I &

Ms. Moore, where do you live?

I live at ‘ - in Dillon.
Is that in Dillon County?

Yes, ma'am.

Who lives with you?

My son, my daughter,_Sharon, and eight grandchildren.
Eight grandchildren? |

Um. hum.

Is that all your grandchildren?

No.

How many children do you have total?.
Fourteen.

And what do you do for a living?

I don't work now. I'm laid off. I was working at

Davis of Dillon.

Q.

that

All right. And who takes care of the:grandchildren
live in your home?

I help my children take care Of their children.
Okay. And of the eight grandchildren that live in
home how many belong to your daughter, Sharon?

One.

And how many belong to your son?

Three. |

And so what about the others?

They belong to my daughter, Queena. I just got them
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to live with me since she passed away.
Q. When did Queena pass away?
A. She passed away September the 20th of 2013,'
Q. And what did she pass away from?
A. She had an asthma attack.
Q. And so all of her children live with you now?
A. All except one, her baby.
Q. And where is her baby?
A. He stay with his father.
0. Okay. Of the grandchildren that belong Queena do two
of those include Minorl and Minor 2 ?
A. Yes.
Q. And how old is Minorl 2
A. Minor1 1is seven.
Q. He's seven?
A, He's six. He will be seven in January -- February.
Q. Okay. What 1s his birthday?
A,
Q. Ckay. And what is -- how old is Minor2:?
A. Minor2 is five. He will be six in
Q. Okay. And do you know what year? It's okay if you
don't.

A. 2008, I think.
Q. Okay. And what schools do Minorl and Minor 2 attend?

A. They attend Elementary School.
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Q. And how long have your children -- your grandchildren
lived with you?
A. They just started living with me a month. Back with
me a month.
Q. Okay. And do you -know whey they 'lived prior to
living with you?
A. They have lived on ) . 1 didn't know -- I
don't know the.number of the house. I know they lived on

from 2000 -- I think -- I don't know. I

know it was in 2000.
Q. Sometime in- the 2000s?
A. Yes.
Q. Okay.
A. They liveq on
Q. On . I am going to show you what's been

previously marked. and entered into evidence as Stéte's

Exhibit Two. Would you take a look at that for me?

A. Um hum5

Q.' Do you'recognize'that?

A. Um hum. .

Q. Could you identify for the jury where your daughter,

Queena, lived with her children?

“ A, She lived in this house.

Q. Okay. And do you know who lived in the other houses?

A. D.J, my brother, and Mr. Sammy.
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Okay. So who is Mr. Sammy?

He wasvmy daughter neighbor.

And is he in the courtroom today?

Yes.

Would you please identify him?

That's Mr. Sammy.

MS. HALL: Let tﬁé record reflect that the witness
has identified the defendant as Mr..Sammy.

BY MS. HALL:

Q. Without going into what anybody said to you was theré
a time period when you became aware that something
inappropriate may have happened to your grandsons, Minorl
and Minor2 :?

A. I'm being honest. ©No, I didn't because at the time
when this be was going I would be at work. I was working

during that time.

Q. Okay.
A. My daughtér came to me.
Q. All right. So was there a time .period whenfyour

daughter came to you and told you sémething had happened?
A. Yes. She came. ‘She told me ---

Q. Don't tell me what she said. Did she say something
had happened?

A. Yes. She talked to him. That's all.

Q. All right. What did she want you to do?
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A,

She just wanted me to talk and make sure he telling

the truth. To be honest.

= O 3’ ORI S ©

BN O ORI o)

All right. ¥ho is he?

Minor 1 and hﬁnof2‘;A7'

So shéVWantéd.youvto talk to Minor I and Minor2 :2
To both of them. Yes.

Had she élready talked to them?

Shé said she did. -

Okay."Wéré you present when she talked to them?

- No; I wasn't.

Okay; Did you talk to Minorl and Minor2 :?
Yes. |

First I'm going to ask you.about Minorl , okay. What

did you .ask Minor1"?

A,

I began like this. ,I,séid, "Minor 1 , be honest. This

is somebédy life you playing with, baby. Don't lie- on

Q.

nobody. "
Q. Okay.
A, I“said;,”Anybody touch you."

And don't tell me What he'said. Did Minorl disclose

to you any type of sexual abuse?

. A,

Q
A.
Q

" No.

Tell me what he did?

He looked down like he was scared.

All right.  And when you say he looked down where did
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MO B O B ©

he look?

A. He Jjust looked down and was playing with his hands
like I was going to get made with him or something.

Q. Who was present when you were talking to Minorl ?

A. I talked to him in front —-- I call him so nobody at
the house would know cause —--

So was it just you and Minorl .?

Me and Minorl at that time.

Okay. So he did ﬁot make a disclosure?

Uh um.

Did you ask him again?

I keep asking him because this is someone's life he's
playing with.

Q. Okay. And at some point did Minor1 disclose to you
that he had been touched inappropriately?

A. Yes, ma'am.

Q. And without telling me what he said did he tell you
where the abuse has occurred?

A Yes, ma'am.

0 Where did'he tell you it occurred?

A He said Mr. Sammy's house.

Q. Okay. Did he tell you when?

A No, he did not.

0 All right. When you were talking with Minorl you

mentioned that he looked down the first time, and you
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believed he was scared?
A. Yes, ma'am.
Q. What other behaviors did you observe of Minor1 while
you were talking with him?
A. He was twistiﬁg his hand, and just act real hervous

like. That's the way he do when he gets scared. .

0. He fidgets. When you asked Minor1 and he finally
made a disclosure to you did you observe any behavior at
that time?

A. It's certain things I looked at. The way he look
at -- he won'trlook at a person. Some people, you know,
he don't be éround people iike the other children.

Q. Okay. What about Minor2:? Did you ha?e a
conversation Minor?2 :?

A I asked Minor2 .

Q. And what did you.ask Minor 2 :?

A I said,iﬁhﬁmnz , did anyone touch you."

Q And without.télling me what he said did Minor2 make a
disclosure of sexual abuse?

A. He did not. |

Q. - What can you tell me about Minorl - and Minor2 's
exposure of anything of a sexual ﬁature at your house?
Like t.v. Are they exposed to anything sexual oﬁ“t.v?
A. No.

Q. What about pornographic magazines? Do they have
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access to that?

A. Not at my houée. No.

Q. All right. What about the internet? Are they able
to get on the internet?

A. No, not at my house. No.

Q. Okay. What about Quinae's house? Are you aware of
any access they may have had. |

A. I know they didn't have any internet. I don't, you
know, I don't know what she let them look at at t.v.
because I didn't visit that much.

0. Were you aware of any pornographic material in
Quinae's home?

A. No, I was not.

Q. Okay. What general behaviors have the boys exhibited
since the incident that'you're aware of?

A. Well, Minorl , he began to act like a girl, you know.
And, Minor2 , he love to flirt around little girls a lot.
Q. Okay. What about any behaviors of a sexualized
nature? Have you. observed either of the boys exhibiting
any behaviors of a sexuaiized nature? You need to say yes
or no.

A. No, I haven't.

Q. All right. . What abouf any behaviors that the
children are still exhibiting? Let me ask you about

Minor1 £first. Is there anything going on with him at
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night or anything else?
A. Yes, he screams at night. And screams and say,
"Stop. . Get away." Stuff like that.
Q.> All right. What about Nﬁng:? Does he exhibit any
behaviors at night or anything’else?v |
A. They gef up and look around like they in a different
place.
Q." Could some of that have to do with the fact that

their mothér-recently passed away?

A. Well, they wouid staylthe weekends with me, anyway,
sometimes, you'know, dufing when thelir mother was living.
Q. And was Minor 1 screaming out at night prior to his

mother passing away?

A No.

Q. So that happened ---

A. He was doing that before it happened.

0 He was doing that before?

A Um hum.

Q Okay. Ali right. Did you ever when you —-- when the

boys were living with Queena at the previous.location did
you ever go by the house?

A. Everyvonce in a while I would go by.

Q. All right. And did you ever see your grandsons or
any of the grandchildren with Mr. Sammy?

A. Once. Only one time.
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Q. Tell me about that one time?
A. They were in the lot between the houses. They were
playing like, playing. Just playing. That's all.
Q. Who was out there?
A. Minor 1 , Nﬁmn2 , and Minor3  and Mr. Sammy.
Q. And what kind of playing were they doing?
A. Just playing. Like a kick ball or something like
that.
Q. So Mr. Sammy was playing kick ball with the children?
A; Yes. That's all, and I didn't pay it no attention.

0. Okay. What was your daughter's opinion of Mr. Sammy?
Did she like him? - |
A. Yeah, she liked him. He helped her out around the
house. He would -- built -—- I know he built a dog pin for
her to put the dog in.
Q. What about the boys? bid they ever tell you how they
felt about Mr. Sammy?
A. They liked Mr. Sammy. They never said notﬁing bad
about him. | |
Q. Okay.  All right.

MS. HALL: Court's .indulgence.
BY MS. HALL:
0. ﬁo further questions, but please answer any questions
Mr. Hobbs may have for you. |

MR. HOBBS: May it please the Court.
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 CROSS-EXAMINATION

BY MR. HOBBS:

Q. - Could you tell us who all lives -- name the residents

of your house currently?
A. My residence is - ; Dillon.
Q; Yes, ma'am. And that's the same;address as-a Mr.
Stefan Murth? |

| Noﬁ ndw;l_Stefan moved out.

And when did Stefan move out?

A.
Q
A. Stefan been moved from my house éver four months.
0 Four months ago?

A Xeah.

0 But prior to him moving but Nﬁhorl and hﬁnorzilwoﬁld
come stay with you on';he;weekends? |

A. They would étay one night with‘ﬁe..«

Q. Okay. fYoﬁ mentioned that Minor1 and Minor2 were not
exposed td any obscenity or sexuality ardund you; is that

correct?

A. They weren't.

Q. Okay. 1Is it true that StefanvMurphy had been charged

in and accused of fondling young adolescent girls before?

A. Yes, but not my g:andchildren.

Q - Okay. 'And~———
“A. They Qésn'tlat ﬁy.housé when it happened.

0 So when Stefan iived with you he wa;-accused‘of
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fondling minor children?
A. Yes.
Q. Okay. During the statement of Nﬁmni .he states that
he once witneésed ﬁis cousin having relations with his
sister?
A. ©No. That never happened at my house.
Q. Whose cousin -- who would his céusin -- who would he

be referring to?

A. I ain't never see that happen. I don't even know

: what cousin he's talking .about because my grandchildren

" tell me everything, and they didn't never tell me that.

Q. Okay. They have a their sisters; is that correct?

‘Two sister?

A. They have a little sister, yes. And a big sister

that's 15 and one four years~old.

Q. Okay. Do they live with you?

A. Yes,lthey do.

Q. bkay. Have you ever witnessed Minorl touching ---
A, No, I haven't.

Q. -—— any of his sisters?
AL No, I haven't.

0. Okay.

MR. HOBBS: Thank you, Your Honor. No furthér
guestions.

MS. HALL: Very briefly.
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REDIRECT EXAMINATION
BY MS. HALL: |
Q. ’Hang on just one_Secdnd. You said that Stefan.was
accused 6f fondling little boyé or‘little girls?
A. A little boy and a little girl.
Q. Okay. And‘wére.they ybur grandchildrén?
A. No, théy were not.
Q. Okay. And>prior tO‘Nﬁmﬁl, and Minor2 moving into
your home where‘did Stefan go? |
A. Stefan-léft like about four or fiVe'montﬁs aéo. He
mOQed down on - with his momma éx—boyfriend.
Q. When you were sbeaking-with Lﬁmnl and Nﬁmn2 about

the abuse that they had experienced did they ever tell you
that it was Stefan that had touched .them? |
A. No, they did not. |
Q. - Okay.
MS. HALL: No furtﬁer questions.

RECROSS-EXAMINATION

BY MR. HOBBS:

Q. Ms. Moore, has any: of the children in your house
other than Minorl .and Minor2 ever made accusations that
they‘had been touched inappropriately? |
A.  No. Because when this happened with Stefan I

approached‘Stefén. I did. My sister was in the hospital
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heard nothing about Stefan being charged with no

molesting. I know they was in, you know, D.S.S. was about

it.
0. Right. But there was accusation that he had fondled
A. Oh, yeah, he have a problem of touching children, but

there are too many people around my house.

Q. Including a little boy?
A. Yes, sir.

Q. And you just said too many people around your house.
How many children live at your house? |
A. Eight.
Q. Eight. So is it difficult to monitor the children at
all time?
A. No, it ain't -- it ain't difficult  to monitof
somebody cause somebody always -- I always, when i'm not
working, I always be home. Always.
0. I thank you for your time.

MS. HALL: State calls Sharon Murphy

SHARON MURPHY, after being duly sworn, testified

as follows:

CLERK OF COURT: Be seated in the witness bo%. State
your full name for the Court spelling your last, ma'am.

THE WITNESS: My name is Sharon LaShondell Murphy.

M-U-R-P-H-Y.
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DIRECT EXAMINATION

BY MS. HALL:
Hi, Ms. Murphy. Ms. Murphy, where do you live?
I live at
" Who do you live with?~
My mother.
Your mother, Maggie-?
Yes.

Who else lives at that home?

? OIS A ol T © A>, ©

It's me, my brother, my sister.

THE COURT:- Okay. We need you to slip up a little

bit where that microphone can pick you up a little better.

THE WITNESS: Me, my brother, sisfer, my niece and
nephew and my auntie.
BY MS. HALL:
Q. Okay. Are you Curfently working or do you stay home
with the children? .

I stay home with the kids.

A.

Q How‘do you know Minor1l and Minor2  Murphy?

A Those are my oldestvsister'svkids.

Q. Your older sister, Queehé?

A Yes.

Q Do YOu have. a good'relationship with them?

A Yegh, they call me momma.

Q They'call you momma. How old is Minorl and Minor2:?
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- o I o - © ?

O ol R o

Seven and five.

Okay. Which one .is seven?

Minor 1 the five.

Okay.

Seven and Minor2 1is five.

Okay. Does Minor2 go by a different name?
Yes. We call him Minor2

Minor2 is five and Minor1 is seven.

Um hum.

Okay. Do yoﬁ know Sammy Scarborough?

I know him by him living next door to my sister.

Okay. And I'm going to show you what has been

previously marked as State's Two. Would you please show

the jury where your sister lived?

A.

Q.

This house right here.

Okay. And where did Sammy live?

That house right there.

All right. So you said you know him from living next
to your sister; is that right?

Yes, ma'am.

And when he was living next door to your sister what

did you know about him?

A.

I didn't know too much about him. He would fix stuff

in his front yard, fixing tables and stuff. And that's

all I knew about him.
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So he was helpful to your sister?
Yes,
Did your sister have a good relationship with him?

It was like sort of like cool. They was cool with

- O T @)

each other ﬁntil this.

Q. Do you know when your sister lived_in that home next
to Sammy Scarborough?

A. It was 2000. I believe it was 2000 at the time when
they moved there.

0. Without telling me what anybody said do you.know when
you became aware -- was there a time period when you found
out something may have happened to Minor1l and Minor2 :?

A, Yes.

Q. When did you find out that something may have
happened to them?

A. When my sister called me.

Q. Your sister, Queena, called you?
A. Yes.
Q. What did she -- what did -- what was the gist of your

conversation with your sister?
A. When she called me ---
MR. HOBRS: ‘Your Honor, I would object to that
hearsay.
BY MS. HALL:

Q. Were you made aware that something had happened to
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Minor1 and Minor2 based on that conversation?
A. Yes.
Q.. As a result of that conversation what did you decide
to do?

A. Talk to my nephew..

Q. Okay. Did you talk to Minor1 and Minor2 or just one
or just the other?

A. I talked to Minorl and then I called Minor1 -- Minor2

and talked to them by himself.-

Q. Okay. So-tell me about your conversation with

Minor1 . How old was Minor 1 when you talked to him?

A. Minor1 was about five going on six.

‘Q Minor1 or Minor2:?

A. Minor 1

Q Minorl . All right. Tell me about that conversation?
A I called him, and I asked him what had -- what was

going on with somebody bothering him or somebody touching
him.
Q. All right. Without saying what he said did he give

you a disclosure of some type of abuse?

A, Yes.

Q. Did he tell you where it had occurred?

A. Yes.

Q. Where did he say it occurred?

A. He said it happened at the house ‘in the barn.
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Q. At the house in the barn?

A. Yes. 1In the backyard‘in the barn.

Q. All right;’~So‘at his house or at someoﬁe else's
house? |

A. At someone else's house.

Q. Whose house?

A. At the deféndant's house.

Q. Okay; Did he tell you when it had occurred?

A. ~No, he didn't tell me when. He Jjust gave me details

of what happened to him.
Q. Okay; Were you talking to him on the phone or were
you talking to him in person?
A. In person.
Q. In person. What behavior did you observe from Minor 1
when you were talking to him?
A, He would hold his head down, and he had water in his
eyes every time I would ask him.
MR. HOBBS: Your Honor, objection. It's my
understanding that she spoke to him on the phone.
MS. HALL: She just said she spoke to him in person.
THE WITNESS: My sister called me, but I spoke to him
in person.
MR. HOBBS: Okay. Thank you.
BY MS. HALL: | |

Q. You said he was putting his eyes down?
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A, Right. Put his eyes down.
Q. Could you show the jury what he was doing?
A. He was putting his head down, and he was like looking

at the ground kicking his feet like this on the ground.
And I held his head up, and I tried to get him right so he
could tell me what happened to him cause he didn't want to

tell me because he knows how I am. He didn't want to tell

‘me.

Q. Why -- how are you? Why did ne nbt want to tell you?
A. He knew. I'm real protective over my nieces and
nephews.

Q. When you were talking with Minor1 were you aware of

any behaviors that he was exhibiting?
A. Yes, he would -- the way he would act like -- like a

girl would act.

Q. Okay.
A. Like a little girl would act.
Q. Now, about what about Minor2, the littler one. Did

you have a conversation with Minor2-?

A. I asked him what did he see.

Q. Okay. So you asked Minor2 what did he see? Did Minor2
disclose to you that he had been sexually abused?

A. He didn't tell me that, but ---

Q. Okay. That's fine. And during your conversation

with Minor2 was it just you and Minor2 or was anyone else
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there?
A, Minor 1
Q. Minorl was there?
A. Um hum. |
Q.  And what behavior did you see from Nﬁmni while you
were talking to Minor 2 *?

_A. .The way he-act. ‘He didn't do like béy stuff like
with the boys no more. He do girl stuff. He like to be
with the éirls. Jump rope and stuff like that.

Q. What about Minor2-? What behavior have you seen from
Minor 2 -?

A{' ‘He talks about sex.

Q. ‘Mme talks about sex? In the home you're living at
currently withiyour mother énd all of .your nieces and
nephews and your child is there any access to the intefﬁet
at your home?

A, No.

Q. What about movies or shows of a pornographic“nature?

A, No.

Q. What about any personé doing_anything in'the home?
Have they been‘exposed to anything like? .-

A. Not_at my home.

Q. Not at your -- what about your mother's home?

A. No. No. No. No. My momma don't play that.

‘Q{ Okay. What about Quinae's home? Are you aware of
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anything they may have been.exposed to at Quinae's home?
A. . No.

Q. Okay. What general behaviors are you aware of the
boys currently exhibiting? Not the sexual acts stuff, but

just general behavior?

A, Just like if something happen to them they don't want
to -- they have nightmares.

Q. Who has nightmares?

A. Minor1 has nightmares. He wakes up out of his sleep
screaming.

Q. He wakes up in the night screaming?

A Um hum.

Q. What dcoces he say when he wakes up screaming?

A He wakes up, he says that he thinks Mr. Sammy is

trying have kidnap him.

MR. HOBBS: Your Honor.

BY MS. HALL:
Q. He says that?

MR. HOBBS: Your Honor, I object. This is‘hearsay.'

MS. HALL: Excited utterance.

MR. HOBBS: Your Honor, if I may be heard on the
argument as to excited utterance. Excited utterance would
require that it happened in' some proximity to the alleged
event. This ié a remote incident where a child is waking

up in the middle of the night. It does not constitute an
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excited utterance in this case.

THE COURT: He's righﬁ. I'1l have to sustain the
objection. - Of course, this witness will be testifying
later on?

MS. HALL: He will.

THE COURT: -But‘fOr right now the jury will disregard
that statement.

BY MS. HALL:

Q. You said Minorl wakes up in the night screaming?
A. Yes.

Q. Okay. What about Minor2:? Anything like that with
him?

A, No. Minor2 , he more -- he act more manly than his
age.

Q. Okay.

MS. HALL: Beg the Court's indulgence.
BY MS. HALL:
Q. No other questions, but please answer anything Mr.
Hobbs may have. |

CROSS-EXAMINATION

BY MR. HOBBS:

Q. Miss Murphy, have you ever been charged with a crime

of dishonesty?
A, No. DNever.

Q. Excuse me?
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A. Never.
Q. Never. You recall in 2003 ---
MR. DANIEL: Objection, Your Honor. Can we take this

up at least at the bench first?

(WHEREUPON,

a bench conference was held off the

record in the presenée of the jury, but out of the

hearing of the jury.)

THE COURT:

Ladies and gentlemen of the jury} if you

will step back to your room for. a few minutes.

(WHEREUPON,

the jury panel was excused from the

courtroom at 11:53 a.m.)

MR. HOBBS:
THE COURT:
MR. HOBBS:

Your Honor.
Yeah.

I would ask that the Court issue a

curative instruction as to my question. I do believe I

was misled in my understanding of the law in admitting

that evidence.

I apologize to the Court for wasting their

time ‘and that was my mistake.

MS. HALL:

Thank you, Your Honor. Obviously, a

curative instruction will be fine in regards to the

question, the last question that was asked.

THE COURT:

If they can come back in bring them in.

I suspect somebody probably needed a break.

(WHEREUPON,

11:55 a.m.)

the jury panel enters the courtroom at
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THE COURT:- Thank you for your patience, ladies and
gentlemen. Ladies and gentlemen of the jury, disregard
that question that was posed by counsel to the witness.
That question has in effect been withdrawn and’just.
disabuse that from you mind. Disregard any question --
that last question. That do it?

MR. HOBBS: I believe so, Your Honor.

THE COURT: O_kay.v

BY MR. HOBBS:

Q. Sharon?

A. Yes.

Q. When did you stop living with Queena?

A I moved in with.her -- I stayed with her for three

months and then I moved out.

Q. Okay. So you moved out because of an altercation
with Queena; isn't that correct?

A. No, I moved out because my little couéin that was
staying there she didn't want to listen and -== |

Q. Ybﬁr little cdusin -— I'm sorry. I should let her
answer. ‘Go éhead.

A. She didn't want to listen. I moved out.

Q.. Okay. In fact your little cousin, is it, accused

your boyfriend of some inappropriate action; is that

correct?

A. No. She didn't accuse him of no improper action.
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She did something that -- did something to my little
niece, and I told them if they didn't stop I was going to
tell my sister. So she came up. She told me she .was

going to tell my sister that my boyfriend taught her.

Q. ‘Okay. And what were they doing to your little niece?
A. They were making her run around the house with her
diaper -- they were letting her run around the house and

she was a baby. Her diaper needed to be changed and they

didn't want to do it. They wanted me to do it, so I did

it.

Q. Andiwhat did the niece ---

A. That's what it was about

Q. What did the niece’say to you about your boyfriend?
A. She said hé said something to her.

Q. What did she say he said to her?

MS. HALL: ijection. Hearsay.
- THE COURT: Rephfase.your guestion or move on. .

BY MR. HOBBS:
Q. Did she make any accusations of ---

MS.'HALL:"Objection. Calls for hearsay. He can
certainly call that witness.

THE‘WITNESS:"He tried to make =--

THE COURT: Whoa, whoa, whoa. Just a minute.

MR. HOBBS: Your Honor, I believe -—-

THE COURT: You can ask the question of any
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1 accﬁsationsvwas made but you can't-get'intéhﬁhat was said,

2 okay?

3| - ‘mr. HOBBS: ‘Yes, Your Honor

4 BngR: HOBBS : |

5 Q; Did she make allégatiqns, sexual in dature, about

6 'your boyfﬁiend? | | |

7 A. . She tried. She did, but she took it right back cause

8 she: was lying.n_ :v , | |

9 I Q. Andihdw didAfhis.résultvin~you aﬁd Queena getting
10 into an argument? |

11 A. We never got intb.dn.argumént. 'Wé:neVer gétAin an
12 argument. I told her that:i'was moving éause'I céuldn't

13 .} put up‘with this gréanwkid there ét*her house.
14 de felt like ydur niece was makihg up a lié?-
15 No. Not:my niece. My cousin.:
16 -Ydur cousin?
17 I‘knéw she was.

Q
A
Q
A
© 18 Q. -Abéqt'your boyfriendé
A | | .
Q
A

19 I knew.

20 And thaﬁ‘s-thevreason*why‘you moved out of the house?
21 Yeah, I mqved-out.

22 MR. HOBBS: No further quéstions,,Your anor.

23 | . THE COURT: .Anything? ‘ | |

24 . MS. HALL: No, Your Honor.

25 THE COURT: - Thank you. You may step down.
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MR. DANIEL: Beg the Court's indulgence for bringing

iﬁ our next witness. |
Minor 1 , after being duly sworn, testified
as fcllows:

MR. HOBBS: Your Honor, before we get started I want
to reiterate any previous objections, and again ask for
the aforementioned hearing that I requested earlier.

THE COURT: Ladies and gentlemen, if you will step
back to your room. Give us a few minutes, please.

(WHEREUPON, the jury panel was excused from the

courtroom at 12 o'élock.) |

THE WITNESS: Nﬁﬁnl

THE COURT: Minorl , I need you to lean forward. You
see that microphone right there? We're going to need for
you to talk into it and be just as plain and as clear as
you can, okay.

MS. HALL: Your Honor, we might be able to scoot the
chair up a little bit. Your Honor, may I have an
opportunity to do a brief questioning of the witness.

THE COURT: Yes.

COMPETENCY —-- DIRECT EXAMINATION

BY MS. HALL:
Q. Would you tell me your name?
A. Minor 1

Q. What's your last name?
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A. Minor 1
Q. Do you have a middle name? .
A. Yes.
Q. What is it?
A, Minor 1 .
Q. Louder.
A. Minor 1
Q. Minor 1 . ~How old are you, Minorl ?
A. Seven. |
Q. And when is your birthday?
A.
Q. And where do you go to school?
A. Elementary..
Q. And ‘who. is your teacher at . ?
A. Miss Bierly.
Q And do you have any favorite subjects at school?
A No.
Q. No. What do like the best about school?
A Outside playing.
Q Outside playing. What is your least favor thing

Math. Me, too.  Minorl , you understand what I mean

when I talk about telling the truth or telling lies.

A.

Yes.
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Q. Let me ask you this way. Do you.know what it means
if someone tells you to tell the truth?

A. Yes.

Q. All right. What happens if you tell a lie at school?
A. Théy will send you home.

Q. They send you home. What happens if you tell a lie
at home?

A. You're going to get a beating.

0. You get a beating. What happens, do you think, if
you tell a lie . in this room, in court?

A. You're going to go to jail.

Q. You go to‘jail. I'm going to ask you if you can tell
me the difference between the truth and a lie, okay.

Minorl , if I tell you that this shirt is green is that the

truth or a lie?

A. A lie.

Q. . What's the truth about my shirt?

A. It's red.

Q. It's red. And what if I said, "Minorl , your shirt is
purple.”" Is that the truth or is that a lie?

A. A lie.

Q. A lie. What's the truth about your shirt?

A. It's white.

Q. It's white. Do you understand that when you're

sitting on the chair and all the time, but especially when
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you're on this chair, that you need to tell the truth
about everything that you remember.
A. Yes. | |
Q. © If you don't remember something what should you say?
A. I don't know;
Q. All right. What if you don't know the answer to
something? What should you say?
A. I don't know.
Q. I don't knqw. But if you remember it what should you
do?
A. Answer 1it.
0. Answer it. All right. I'm going to -- Mr. Hobbs may

want to ask you some questions.
MR. HOBBS: Yes. Thank you.

COMPETENCY -- CROSS-EXAMINATION

BY MR. HOBBS:
Minor 1 , do you know why we're here today?
Yes.
What are we here today for?

- Cause Mr. Sammy.

Q.

A

Q

A

Q. Okay. What about Mr. Sammy?

A He made me suck his ding ding.
Q Okay. And do you remember when this happened?
A No.

Q

Okay. Has anyone ever told you that Mr. Sammy made
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you suck his ding a 1ling?

A. No.

Q. Okay. Has anyone ever told you to tell a lie?

A. No.

Q. Has anyone ever made you promise to say something

that wasn't true?
A, No.
Q. Okay. Do you remember talk to ---.

MS. HALL: Your Honor, I feel like it's a little bit
more of cross-examination than it is competency. He's
asked -- I did not ask any fact specific questions, and I
don't think that's particularly appropriaté.

| MR. HOBBS: Your Honor ---

MS. HALL: He is specifically trying to practice and
dola-dry run of his cross-examination of the witness.

MR. HOBBS: 1I'll be happy to address that, Your
Honor. And I know I'm kind of beating the dead horse here
with dates, but it presents elements for us to cénsider
beyond just truth and lies, and that is his ability to
berceive events with avsubstantial dégree of accufacy,
remember it, communicate about it intelligibly, and be
mindful of the duty to tell the truth under oath.

I do believe that these prior inconsistent statements
are relevant to show whether he is competent to actually

remember what happened. And I do believe I should be able
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to ask him about his experiences in the forensicAinterview
for this competency heariﬁg.

MS. HALL:. Your Honor, I would disagree with that. I
don't believe any previous inconsistent statement ever
goes to competency. If that were the ﬁase we wéuld find
most witnesses to be competent at some point in time
because most people give somé type of inconsistent
statement.

Competency_hés to do with the witnesses ability to
perceive events. And in fact Rule 601(B) says, "That the
proposed witness must be able to express himself.
concerning the matters to be understood by the judge and

jury. And they're presumed incompetent if they’re

- incapable of understanding the duty to tell the truth."

He' demonstrated very well that he knows the
difference between the truth and a lie, identified the
difference, and he's already been asked questions about
the matter and he's-able to communicate. He is not going
to be abie to communicate like an adult, but Your Honor,

questions about prior inconsistent. statements goes to the

.weight of his testimony not his competency.

THE COURT: I'm going to give you all the leeway I

can, but we're concerned about right now his competency to

_testify. Right now, not what happened in the past. So

ring it in the best you can.
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MR. HOBBS: Yes, sir, Your Honor.
BY MR. HORBS:
Q. Can you tell was what happened to you in regards to

Mrx. Sammy?

MS. HALL: Again, Your Honor, this is a
cross-examination.

MR. HOBBS: Your Honor.

THE COURT: I'm going to give him a little leeway on
that.

MS. HALL: Okay.

BY MR. HOBBS:

Q. - Can you tell us what happened with Mr. Sammy?

A. He took me in the (undecipherable) ding ding.

Q. Okay. Did he make you do it? Did he force you to do
it?

A. Yes.

Q. And where did this happen?

A. In his barn.

Q. In his barn. Okay. And do you remember what you

were wearing when it happened? -

A. No.

Q. Okay. Did you have clcthes on when it happened?
A. Yes.

Q. Did Mr. Sammy have clothes on when it happened?
A. Yes.
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Q. Okay. Do you remember if it was hot outside or if it
was cold outside? | |
A. Hot.
0. It wés hot. Okéy. Were you out of school at that
time?
A. Yes.

Q. Qkay. And, you know =--
MR. HOBBS: Your Honor, that's it as far as. the
competency gquestions. . .
THE COURT: Anything else?
MS. HALL: No, Your Honor.
THE COURT: vaiously, his testimony, I find him
competent to testify today. Okay.
| (WHEREUPON, the jury panel enters the courtroom at
12:08 p.m.) |
THE COURT: You may proceed.

DIRECT EXAMINATION

BY MS. HALL:
Would you tell me your whole name?
Minor 1

Minor 1 . How old are you, Minor!l ?

Seven. What grade are you in?

Q

A

Q

A. Seven.
Q

A Second.
Q

Second. Where do you go to school?
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A, Elementary.
Q. At " . And who is your teacher at South?
A. Miss Bierly.
Q. And what is your favorite thing to eat?
A. Chicken.
Q. Chicken. What kind of chicken? Any kind?
A. No.
Q. What do you not like to eat?
A. Beans.
Q. Beans. What kind of beans?
A. Every kind.
Q. Every kind. Minorl , tell me about where you're
living. Who do you live with now?
A. My grandma.
Q. Your grandma. Who lives in your house with your
grandma?
A. My aunt and my uncle.
Q. Your aunt and your unclef And what about cousins?

Do you have any cousins?

A. Yes.

0. And you don't have to tell me who they are cause
there's a bunch of them, right? What about your brothers
and sisters who life with you about your grandma's house?
Are there some of those?

A. Yes.
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1 Q. Tell me their names?
2 A. Des. , Minor?2 , Dem.
3 Q. Des. » Minor 2 andlen . And what does Minor2 go
4 by? )
5 A, Minor 2
6 Q. Do you have a nickname or do you go by Minorl ?
7 A. Minor 1 |
8 Q:‘ Okay. Where did you live before ydu lived with
S grandma? | |
10 A. With my momma.
11 Q. With your momma. Where is your momma now?
12 A, In heavén.
13 Q. In heaven. How long have you been living with your
14 grandma®
15 A. I don't know.
16 Q. Has it been a long time or a little time? A couple
17 of months? |
18 A. A little timé.
19 Q. A little what?
20 A. A little time.
21 Q. A little'time. I want to show you a picture. You
22 see it? Do you see your old house in that pictﬁre?
23 A. Yes.
24l Q. Can you show it to me? . Okay. Do you see other
25 houses in that picture? You do? Do you know who houses
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they are? Say yesAor no.
A Yes.

Q All right. Tell me whose houses they are?

A. Mr. Sammy, Major and Minor3

0 Mr. Sammy, who 1s the middle one?

A Major.

Q Major andMinr3  okay? Dé you remember living in this
house? Yes?

A. Yes.

Q. What kinds of things did you do for fun when youk

lived on that street?

A. Play.

Q. Play. What kind of play?

A. Hide and go seek.

0. Hide and go seek. What else did you play?

A, (Undecipherable).

Q. So you play hide and go seek with a bicycle? Oh, no.
Separate?

A. Tag.

Q. Tag. Oh, I love tag. Minorl , I want to ask you now

to look at some pictures, okay? I'm going to start with
this one. You see that? |

A, Yes.

Q. All right. Minorl , I'm going to ask if you know some

body parts, okay? And I'm going to write them up here on
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the board, all right. So I'm going to come over here by
you SO you can help me. |
All right, Minorl , what do you call this paft up

here?

Hair.

What did you say?
© Hair.

And what about that?

Evyes. ‘

Eyes. What do you call that?

Nose.

And that?

Mouth.

And what about that? .

Earé.

Ears. What do you call this whble place right'here?

Stomach.

Stomach. And what are these?

Arms.

Okay. Minorl , what do you call these?

Nipples. |

Okay. And what is this?

Ding a ding.
.~ You call it what?

Ding a ding.
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Q. Ding a ding. What do you call these?
A. Legs.
Q. Okay. And these?
A. Feet.
Q. Okay. What about on the back side. What do you call
this?
A. Legs.
Q. Okay. And what is this?
A, Butt.
Q. Butt. What's this?
A; Back.
Q. Back. And what's this whole thing?
A. Head.
Q. The head. Okay. Minorl , do you know which parts on

here are private parts? Can you tell me? Tell me.

A. Here the ding a ding and the butt.

Q. The ding a ding and butt are private parts? Okay.
Now, I'm going to show you kind of the same type picture,
but it's of a bigger person. Okay. All right. I'm not
going to do as many parts as we did on the little person,
but I'm going to do a few, okay. What's do you call this
whole thing on a big person?

A, The head.

Q. The head, okay. What do you call this on a big

person?
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Nipples.

Nipples. What do you call this on a big person?
Belly button.

Belly button. All right. What about these?_
Arms.

Arms. What about these?

Hands.

A

0

A

Q

A

Q

A

Q. Hands. What about these?
A Legs. |
Q Okay. These?

A Feet.

Q Okay. "What do you call this -on a big person?

A A ding a ding.

Q Ding a ding. You use the same word for big as a
little person? Okay. What about on the back side of the
big person. What do you call this part right here?
Legs.

Legs. What do you call this part on a big person?
Butt.

Butt. What do you call this part?

‘Back.

The back. And what is this part on the back?

Head.

OIS O N N O R

The head. Do you know what the private parts are on

a big person? Tell me?
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A. Ding a ding and butt.
Q. So the same private parts on a big person as on a

little person? Okay. And when I ask you questions will
you say yes or no for me?

A. . Yes.

Q. Okay. All right, Minorl , have you ever seen a
grown up's private parts?

A. No. |

Q. No. Have you ever been asked to toﬁch a grown up
person's private parts?

A.  No.

Q. Okay. I want to ask you now about when you lived in
your old house, okay. In your old house you told me about
your neighbor. Can you tell me where your neighbor lived?
Who was it?

A. Mr. Sammy.

Q. Show me Mr. Sammy's house. Did you have fun things

to do at Mr. Sammy's house?

A. No.

Q. No. What happened at Mr. Sammy's house?

A. I can't remember.

Q. You can't remember. What about any kind of touches

that made you sad? Did any touches that made you sad ever
happen?

A. No.
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Q. What about touches that you didn't want?
A. Yes. |
Q. Yes. Tell me about those?
A. I don't want people hitting me.
Q. You don't want people hitting you. I don't want that

either. Tell me about with Mr. Sammy. What touches was

Mr. Sammy?

A. I don't know.

Q. You don't Know. Is it hard to talk about?

A, Yes.

Q. All righf. I just want you to answer the guestion
I'm asking you, okay, Minorl . Okay. Waser. Sammy, did

he ever make you do anything you didn't want .to do?

A. - :-No.

Q No. What about with his body?
A. No.

Q No. Okay.

MS. HALL: Beg the.Court's indulgence for just a
moment.
BY MS. HALL:'
Q. All right, Minorl , take a look at that for me.
Remember this?
A. Yes.
Q. Yes. All right. I want to ask you about a certain

part that you talked about some. This‘part right here.
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What's that called?
A. The ding a ding.
Q. The ding a ding. Tell me about Mr. Sammy and the

ding a ding?

A. (Undecipherable).
Q. He what?

A. (Undecipherable).
Q.

Okay. I can't understand you, baby. Can you speak a

‘little bit louder?

A. He put his ding a ding in my throat and made me
choke? |

Q. He put. his ding a ding in your throat and made you
choke?

A. Yes.

Q. Yes or no?

A. Yes.

Q. Yes. okay. When he put his ding_a ding in your

throat were you wearing clothes?

A, Yes.

Q. Yes. What was Mr. Sammy wearing?

A. I don't know.

0. You don't know. What's his ding a ding covered up by

his pants or was it out?
A. Out.

Q. Out. Where were his pants?
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A. i don't know.
Q. Were they down? Up? Unbuttoned? Or something
different?
A. Unbuttoned.
VQ. Unbuttoned. ' So when his pants were unbuttonéd can

you circle for me what part you could see on Mr. Sammy?
Can you circle it for me? - |
MR. HOBRBRS: Your Honor, can I come around so I can
see?
THE COURT: Yes.

BY MS. HALL:

©. So you could see his ding a ding?

A. Yes.

Q. And when he put it in your throat what did he say to
you? . | |

A. Nothing.

Q. What?

A. Nothing.

0. Nothing. What did he want you to do?

A. Nothing. |

Nothing. He just put it in your throat?
Yes. He told me not to tell my momma.
Why did he tell you not to tell your momma?

Because he said I would get a beating.

0 = @ >0

He said you would get a beating?
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A. Yes.
- Q.  Yeah. When Mr. Sammy put his ding a ding in your
throat -- I'm going to show you this one, okay. Can you

tell me what part of yours his ding a ding went into? Can
you circle it for me? Let me give you the marker. How
did it get into your throat?

I don't know.

Did it go through your eyes?

No.

Did it go through your nose?

No.

Did it go through you mouth?

Yes.

O - o I A &) ? L@ I

Yes. Can you circle your mouth for me? Okay. And
when his ding a ding went into your mouth he told you not

to tell your momma, is that right?

A. Yeah.

Q. Yeah. Did you tell your momma anyway?

A. Yes.

Q. Yes. Did your momma beat you?

A No.

Q. No. Minorl , I want to ask you about some other

things in Mr. Sammy's house. Did he ever show you any
pictures of people?

A. Yes.
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Q. Tell me about that?
A. He showed me.'a magazine with naked girls and naked
boys.
0. A magazine with naked éirls and naked boys?
A Yes.
Q. Where is the magazine?
A In his pocket.
Q In his pocket. And when he showed it to you what did

you say?

A. Nothing.

Q. Nothing. How many'times did he show you the
magazine?

A. Once.

Q: Once. How many times did he put his ding a ding in

your mouth and in your throat?

A, Once.

Q. Once or more than once?

A. Once. -

Q.. Once. Do you know whether it was hot or cold
outside?

A. Hot.

0. Hot. Do you know whether it was summer vacation or

school year?
A, It was school year.

Q. It was school year, but it was hot. Okay. What
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about your friends in the neighborhood. You told me about
another house that's in your neighborhood that bélongs to

Minor3  Can you tell meMinor3 2 Did you andMinor3 ever play'

together?

A Yes.

Q. . Yes. Where did y'all play?

A. In the field outside.

Q Here. Show me. Where was ‘the field?

A It's over there.

Q Okay. And when you and Mier3 would play together

would Minor2 play with you, too?

A. No.

Q. No. Just you aﬁd Minor3 most of tﬁe time?

A. Sometimes.

Q. Sometimes. And sometimes Minor2 would be there?

Okay. Did you ever see Minor2 or M3 oyer at Mr. Sammy's

house?

A. No.

Q. No. What about at the back of Mr. Sammy's house?
A. Not Minor2 ,

Q. Not Minor2 . Did you see Minr3 at that back of Mr.

Sammy's house?
A. Yes.
0. Tell me about that?

A. I can't remember.
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Q. You can't remember. All right. I want to show you a
big ﬁicture'of Mr. Sammy's house, okay? All right.

Sorry, buddy. Take a look at that. Whose house is that?
A. Mr. Sammy.

Q. All right. Can you point to me where Mr. Sammy made
you suck his ding a ding?

A. . Right there.

Q. Back there? Were you out in the yard or somewhere
different?

A. Somewhere different.

Q Tell me where.

A In the barn?

Q. A bafn. Is the barn in that picture?

A No.

Q Where would the_barh be if it was in that picture?

Do you know what happened to the barn?

A. No.

Q. No. Have you been over there té see?

A. No.

Q. No. Okay. Let's see, Minor1l . Has any other

grownups or any bigger kids ever tried to make you suck

their ding a ding other than Mr. Sammy?

A. No.
0. No? What about Stefan? Do you know Stefan?

A. Yes.
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Q. Who is Stefan?
A, My cousin.
Q. Your cousin. Did.Stefan ever try to touch any'of
your private parfs?
A. No.
0. No. What aboﬁt Stephen's private parts? Did he ever
try to make you touch any of his private parts?
A. No.
Q. No. Who tried to make you touch private parts?
Anybody in your house?
A. No.
Q. No Just Mr. Sammy?
A. Yes.
Q. Okay.
MS. HALL: Beg the Court's indulgence for just a
moment.
BY MS. HALL:
Q. Minor1 , did you ever get anything fun at Mr. Sammy's

house like balloons or candy?

A, Balloons.

Balloons. What color balloons?

Pink.

Pink. How many times did you get pink balloons?

I can't remember.

O N O >0

More than one time.
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A. I can't remember.
Q. Okay. That's a good answer. And I don't have any

other questions for you, but Mr. Hobbs may come up and ask
you some questions, okay.

CROSS-EXAMINATION

. BY MR. HOBBS:

Q. You doing okay, Minorl ?
A. . Yes.
Q. Well, I éppreciate you talking to me today. Tell me

a little bit about:what you .like to do around the
neighborhood? .What's your fun game to play?

A. Playing with my cousins. ’

Q. Playing with your cousins. Okay. You live with your

cousins now?

A, No.

Q. Okay. Who do you liVe with right now?

A. My grandma. | |

Q. With your grandma. Okay. When you used to live in
the white house they.showed you in the picture who.did you
use to play with?

A. My other cousins.

Q Your other cousiﬁs. Who is your_other‘cousin?

A _(Undecipherable), Malqolm.

Q. Okay. Woﬁld yguvplay £ag With them?

. ,

Yes.
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Q.

Hide

and go seek? It's okay. Did you ever play hide

and go seek with them?

A.

Q.

Yes.

Okay.

of yours?

A
Q.
A
Q

Yes.
Okay.
No.

No.

Very good. What about Minor3  HagMinor3 g friend

Would you hang out and -- with Minr3 g Jlot?

How often did you hang out with Minerd when you

lived in the white house?

I can't remember.

You can't remember. That's okay. Do you ever talk

A.

Q.

to Minor3

A. No.
Q. Okay.
to?

A. No.
Q. Okay.

on the phone?

Would you know how to callMinor3 if you wanted

That's fine. Now, we're here today talking

about Mr. Sammy; is that right?

A,

Q.

Yes.

Okay.

And do you recall when you're saying Mr. Sammy

did this to you?

A.

Q.

No.
Okay.

No.

Do you know if it was last week?
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0 .Okay. Was it last mohth?
A I don't know.
Q. Okay. Do you know if it was even a year ago?
A I don;t know.
Q And that's okay. That's okay. Do you remember ever

going and talking to anybody about this in a room that had
carpeted wallsvand two chairs?

A, No.

Q. Okay. How about this. Do you ever remembér going
and talking to a lady by the name of Sally Williamson?

A. No.

Q. Okay. Do you remember going to a room and she made
you look at pictures like this and identify the parts of
the boy and-the parts of the girl?

A. No.

0. Okay. That's fine. Do you remember telling her that
Mr. Sammy never touched you? |

A No.

Q. Okay. When you went and spoke to her were you afraid
of her at all?

A. No.

Q. Okay. Did you have any reason to lie to her when you
went and spoke with her?

A.

MS. HALL: Your Honor, he said he doesn't remember
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talking to her. I don't know if he can answer the
guestion.
"THE COURT: Go ahead.
BY MR. HOBBS:
Q. Now, do you remember telling anyone that you\had
witnessed your cousin touching your sister?
A, No.
Q. Okay. What would you do if you saw your cousin
touching your sister?
A. Tell on him.
Q. Very good. And why would you do that?
A. I don't know. .
Q. It's all right. That's all right. Okay. Your
cousin, Stefan, did he ever touch you in a bad way?
A. No.
Q. Did you ever see Stefan doing something that he
shouldn't have been doing?
A, No.
, Q. Okay. Now, you have a little brother by the name of

Minor2 ; 1is that right?

A. Yes.

Q. Okay. Does Minor2 ever copy what you do?
A. No.

Q. He doesn't want to be like you?

A. I don't know.
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That's okay. Just you're his big brother, right?
Yes.

Okay. That's fine. Now, did you ever see Minor2

at Mr. Sammy's yard?
‘No.
Okay. Did you —-- let me rephrase that. '~ Did you ever

hide and seek near Mr. Sammy's house?
No.

No. Okay. Now, you say that something happened in

the barn. Can you tell us what the barn looked like?

A.

Q.

A.

Yes.
Okay. Tell us what the barn looked like?

It was red and had a white -- it looks like it had a

white edge‘aCross it.

© p © PO PO POEO

Okay. Was it a big barn?

- No.

Small barn?

feah,

Okay. Where was this barn?

Around his house.

Okay. And what happehed at the barn?
He made me suck his ding a ding. .

When he did that was the barn door opened?

‘No.

Okay. You were closed? Were you»closed_in?the barn
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at any time?
A. No.
Q. What's that?.
A. No.
Q. Hold on one second. Don't play with the microphone

too much. What? I'ﬁ sorry. Whaf did you say?
A. I said one.
Q. I'm sorry. 1I'll move on from that question. I
didn't understand him. Do you remember ever seeing Minor 2
doing something he wasn't supposed toc do?
A. No.
Q. You remember ever seeing Minr3 doing something he
wasn't supposed to do?
A, No.
Q. Okay.
MR. HOBBS: No further questions, Your Honor.
MS. HALL: No further questions from the State, Your
Honor.
THE COURT: Thank you. . You may step down.
MS. HALL: State calls Minor?2
MR. HOBBS: Your Honor.
THE COURT: Ladies and gentlemen of the jury, if you
will step back. Let me have just a minute or two, please.
(WHEREUPON, the jury panel was excused from the

courtroom.)
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THE COURT: We're gding'to need you to talk very
clearly into thaﬁ, okay?v
COMPETENCY DIRECT EXAMINATION
BY MS. HALL: |
Q. You've got to speak into this. All right; I'm going

more good scoot. Can you do one more scoot? Okay. Will

A. Minor 2

Q. Minor 2 ‘ . .What do you do by? What is
your nicknameé

A. Minor 2

Minor 2 How old are you?

Five.

Five. When is your birthday?

- ORI S ©

What year, do you know?
Where do you go to school, Minor2-?

Q

A

Q

A. South.
o] Who is your teacher?

A Miss Allen.v

0 Miss Allen. What is yourvfavorite thing about

school?

A. Learning.
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0. Learning. Who's your least favorite thing about
school? -
A, Math.
0. Math. You're just like your brother. Minor2, if I

told you that my shirt was green would that be the truth

or a lie?

A. A lie.
Q. A lie. What's the truth? What color is my shirt?
"A.  Red.

0. Red. And what would happen 1if I told é lie at

school? What would happen?

A. You get in trouble.

Q Who would you get in trouble with at school?

A. Your teacher.

Q Your teacher. Now, what about at home? If\you told

a lie at home who would you get in trouble with?

A Grandma.

Q Grandma. What kind of trouble?

A. Bad trouble.

Q Bad trouble. . All right. Now, what about this room?
This is called a courtroom. What do you think would
happen if you told a lie in here?

A. You would go to jail.

Q. You think you would go to jail. Who would send you

to jail?
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A. Police.
Q. The police. Do you understand that it's really

importantiall the time to tell the truth but especially
when you're here, when we're in this Court thét it's
reaily important to teli the truth-?

A. Yes, ma'ém.

Q. Yes. Now, if I ask you a gquestion that you don't
know the answer to what do you think you should say?

A. I don't know.

Q. I don't know. What if I ask you about something you
don't remember what should you say then? Should you make
something up or should you say, "I don't remember?"

A. I don't remember.

Q. I don'f remember. Now, if I ask you something you

know the answer to should you tell the truth?

A, Yes.

Q. Do you think you can tell the truth today?

A. Yes, ma'am.

Q. All right. Mr. Hobbs is going to ask you some

questions about telling the truth and then we are going to
talk about some other stuff, okay?

COMPETENCY CROSS-EXAMINATION

BY MR. HOBBS:
Q. Minor 2 , ‘how you -doing today?

A. Good.
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Q. My name is Kyle. I just got‘a few questions for you,
okay? Minor2 , how oid ére you? |
A, Five.
Q.. Five yeafs old. All right. So what grade does that

put you in?.

A, Kindergarten.

Q. Kindergarten. All right. Very good. And ybu don't
like math very much? You like math? You like math?
Good. I'm very glad to hear that. Now, Minor2 , do you

know what we're doing here today?

A, Talking..

Q. Do you know why we are talking here today?

- A, Because. -

0. Do you know why we're talk here today? Okay, let's

say this. Are we here today because of Mr. Sammy? Yeah?
What's going on with Mr. Sammy here today? Okay. It's
okay. Do you not know? OQkay. That's okay. That's okay.

You're doing great. Now, what do you say that Mr. Sammy"’

did?

A. Made my brother book at magazines.

Q. Okay. Did he do anything to you?

A. No.

Q. Did he make you look at magazines?

A, No.

Q.- Did he eyef touch you inappropriately?
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A. No.
Q. Did he evér maké you feel bad?
A.  No.
YQ. So you'relhere'today — I'm sorry.
MR. HQBBé:‘ Let me rephrase that, Your Honbr;
BY MR. HOBBS: L | | o
Q; 'The only thiﬁg you say Mr. Sammy did was show your
brother magézihes? o
A. Magazines.
0. Well, how did you see these magazines?
A. Because he had them at his house and he let my
brothef.See'them:
Q. Did your brother tell you.that? Did your .brother

tell you that or ‘did you see it?

A, He told me.. -

0 He toId‘yOu. Did you ever see it?
A. “Yes, éir.

Q You saw it. What did you see?.

A I Saw boys and girlé.

- 'MS. HALL: And, Your Honor; I wpﬁld like to ask that
this is prébably not appropriate on croéS'on a competency
hearing. I feel like he's being allowed to.basiéally
practice his entire crOss—éxamination;' |

MR. - HOBBS:- Your Honor, may I be heard on that? Your

Honor, he is here today because the State is charging Mr.
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Scarborough with committing a sexual battery on him as
well as showing him obscene material. I think it's very
important that we understand what he remembers and his
ability to communicate it with ---

MS. HALL: That's all for cross, Your Honor.
Competency is his ability to communicate what he remembers
and his ability to tell the truth. He's demonstrated
that.

THE COURT: All right. 1I'm going to let stand what's
already been asked, but try to keep it ---

MR. HOBBS: Yes, Your Honor. Okay.

BY MR. HOBBS:

Q. Did you see a magazine or did Minorl tell you about a
magazine?

A. I seen 1it.

Q. You seen it. Okay. Did Mr. Sammy show it to you or

did Minor1 show it to you?
A. Mr. Sammy.
Q. Okay. When did this happen? Do you know? Okay.

When did it happen?

A, When I was living at the old house and when I turned
five.
Q. Okay. Did Mr. Sammy ever touch your or make you

touch him? Okay. Thank you.

THE COURT: Anything else?
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MS. HALL: Nothing else, Your Honor. We're ieady,
MR. HOBBS: Your Honor, how do you find?.

THE COURT: Yés. He's competent.

MR. HOBBS: Tharik you.

(WHEREUPON, the jury panel enters the courtroom at
12:37 p.m.) |

THE COURT: All right.

DIRECT EXAMINATION

BY MS. HALL:

Q.

A,

0
A
0
A
0
A
0.
A
0
A
0
A
0

All right. Would you tell me your whdle name?
Minor 2

And how old are you; Minor 2 :?

Five.

And when is your birthday?
Do you know what year?
Where do you go to school?

Who is your teacher at South?

Miss Allen.

Miss Allen. What is your favorite food?
Chiéken nuggets and fries.

Chicken nuggets and fries. What is your least

favorite food?
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A, Chicken and rice.
Q. Chicken and rice. Minor2 , is it okay if I call you’

Minor2? Is that what you go by? You going to ha&e to say
yes or no so she can write it.

A. Yes.

Q. Yes, okay. Minor2 , you understand that we're --
you've got to tell the truth when you're in thié courtroom
today, don't you?

A. Yes, ma'am.

0. Okay. I'm going to do a practice of a lie and a
truth and I'm going to see if you can help me figuré out
which one is which. If I told you that my shirt is orange

is that the truth or is that a lie?

A. Lie.

Q. A lie. What is the truth about my shirt?

A. Red.

Q. It's red. And do you understand that when-wé're in

here in this courtroom today we need to tell the truth?

A, Yes, ma'am.

Q. What happens if we tell a lie when we're in the
courtroom?

A.  You will get in bad trouble.

Q Who will you get in bad trouble with?
A. The judge.
Q

The judge. All right. Minor2, 'do you have any
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brothers of sisters?
A. Yes, ma'am.
Q. Okay. Who are your brothers and sisters.
A. It's Minor 1 , Minor3  gnd Tyzéak and Clydarious.
Q. Do they all live at your house with you with your
grandma?
AL No.
Q. Where do they live?
A. Some of them live at Bennettsville, and some of them
~live in Dillon.
Q. Some of them live in Dillon. Okay. Who do you live

with right now?

Grandma.

Who lives at the house with grandma?

My aunt and my uncle.

All right. What about your cousins?

No.

What about your brothers and sisters?

Um hum.

Which broﬁhers and sisters live with you?
Minor1 and Demire.

And why are you living with your grandma?
Because my momma had to die.

Your momma had to die. Where did you live befpre

your momma died?
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A At the new house.
Q. At the old House or the new?
A New.
Q You now -- you lived in the new house before? Can I

show you a picture see if you can help me. Let's see.
Not .that one. Let's look at State's Number Two. Do you
see your old house you lived at with your momma? Right
there. Who were your neighbors? Did you have any

neighbors? Tell me who was in that house?

A. Sammy . -

Q. Sammy. Who was in that house?

A, Minor 3

Q. Okay. Who was in that house?

A. Right there?

Q.  Yep?

A. Minor 3

Q. That was Minr3 s, So what was the other house in

between? This one? Do you know?

A, Darryl.

Q. Okay.A And when you lived at that house with your
momma who lived at that house with you?

A. My sister and my brother.

Q. Okay. And what kinds of things -did you like to do

for fun?

. A. Play.
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What kind of play?

Play basketball and kick ball.
Okay. What else?

Play soccer.

Okay. Play soccer. What else?
Football.

Football. What else?‘

Basketball.

© = O A ol I - o)

Basketball. Okay. And when you lived in your house
you told me that somebody lived in this house. Who did

you say lives in that house?

A. Minor 3
Q. Minor3  Who is Minor3 2

A. My best friend.

Q. He's your best friend. What kind of things did you

and Mmor3  1ike to doofof fun?

A. Play football.

Q. Play football. Where did you play football? Can
your show me? |

A, Over there.

Q. Over there. Now, what about —-- who iives in this
middle house that you were talking about? Who lives in
that house?

A. Any\Uncle Darfyl.

Q. And what kinds of things did you do with him?
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A. Me and my daddy walked over there.
Q. You walked over there. Do you ever play games there?

Yes or no.

A, No.

Q. Okay. What about this house right here. Who lives
in that house?

A, Sammy.

Q. Sammy. What kinds of things did you do for fun over
at Mr. Sammy's? |

A, We played kick ball, basketball. We played kick
ball.

0. Kick ball, basketball and kick ball. Did you play
that with Mr. Sammy or just at his house?

A. Just at his house.

Q. At his house. Did he ever go out there and play with
you? Yes or no.

A. No.

0. No. Okay. Minor2:, I want to ask you about some body
parts. Let's see. Here we go. I'm going to try'to make
everything fall down. .I'm going to get 'your help, okay.
Here we go. Okay, Minor2 . Is this a little boy or a
little girl?

A. Boy.

Q. Boy. Can you tell me what some of these parts are?

I'm going to point to them. I'm not going to do all of
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them. What is that?
A. Ears.
Q. Ears. What's that?
A. Mouth.
Q. And what's that? What do you call if?’ You can call
it anything you want. 1It's okay?
A. I forget.
Q. Okay. You forgot. We'll come back to it. What do

you call this part?

A. Arms.

Q. Arms.  What's this part?

A Belly.

Q. Belly. What would you call this bart?

A Penis. . |

0 Penis, okay. I'm write sideways so it's kind of hard
to read. What's this right here?

A. Hands.

Q. Hands. And what are these?
A. Feet.
Q. Feet, okay. ©Now, we're going to look at the back

side. What do you call these things?

A. Legs._

Q Legs. And whatbis this right here?
A. Arms.
Q

~Arms. What is this?
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kind

go.

Here

Hiney.

Hiney, okay. And what this part?

Head.

The head, okay. ©Now, I'm going to show you something
of the same but kind of different. Okay. Here we
Make sure I don't bang anybody on the.head. Okay.

we go, Minor2 .,

- All right. Let's see. Is this a grown up man or a

grown up woman?

A.
Q.

Okay.

=T o B - o N A O S C

r O P O

Grown man.

Grown man. Can you help me with some of these parts?
What's this part on a grown man?

Head.

The head. And what's that?

Eyes.

Eyes. And what's that?

Nose.

And what's that?

Mouth!

Okay. What are these?

Arms.

Arms., And what's this whole part?

Body.

Body. Okay. What's this?

Penis.




208

10
11
12
13
14
15
16
17
18
19
20

21

22

23
24

25

Minor 2 - Direct by Ms. Hall
' ' 229

Penis. And what's this?

Legs.

Q
A
Q.  And what are these?
A Feet.

Q

Feet, okay. Now, let's look at the back side. What

is this part?

A. Bones.

Q. . Bones, okay. And what's this. What do you call this
part?

A. Hiney.

Q. Hiney. Ahd what are these?

A. Hands.

Q. Hands. Okay, are there parts on a -grown ﬁp that are

private parts? Can you tell me what they are?

A. Penis, hiney and

Q. . .Trying to remember a name? Point to it. You want to
point fo another private part?

A. Belly.

Q. Belly. Okay. So the belly is a private part. Are
there any grown'ups tﬂat have ever tried to show you their

private parts?

A. No.

J -
Q. No. What about any grown ups every tried to touch
any of your-private parts? Let's look at you're -- a

boy's private parts?
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A. No.
Q. No, okay. Have you ever seen a grown ups private
barts? |
A. Yes.
Q. Whose private parts have you seen?
A. Sammy .
Q. Sammy's. When did you see Mr. Sammy's private parts?
A. Suck it -- made Minorl suck his wee wee.
Q. Did you see him make Minor1 suck his wee wee?
A. Yes, ma'am.
Q. Can you tell me about that?
A. It was when we were living in the other house.

Minorl came in and said that.

Q. Did you see it with your eyes? Yes. Where were you?
A. Home.

Q. You were at home. Where was Minorl when that
happened? |

A At his house.

0] Whose house?

A Sammy.

0. So you didn't see it. Did you hear about it?

A Um hum.

Q Okay. What about things that adults aren't supposed

to show you. Has an adult shown you something that they

shouldn't have shown you?
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A,

Q.

No.

All right. What about pictures of people without

clothes 'on? Have you ever seen that?

> O » O » O B O ¥

Yes.

Tell me about that?

He showed Minor1l that.

What about you? I want to know What he showed you.
No.

No. What about when you were outside his house?
Yes.

Yes. Tell me about that? .

That's when me and my brother went outside. He

showed us that.

Q.
A
Q
A
Q.
A
Q
A
Q

Tell ‘us what he~showed'you?

Pictures.

What kinds of pictures?

Gay bbys.

Gay boys. Where did he show you those pictures?
His house.

His house. And where did he have the pictures?
In his room.

In his room. Can your show me where you were when he

showed them to you? Point. All right.” So were you

inside the house or outside?

A.

Outside.
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Q. Outside. So were you in the yard or in the barn or
somewhere else?

A. In the yard.

Q. In the yard. ’Okay. And when He showed you the

picture he said they were gay pictures?

A Yes, ma'am.

Q Can you tell me what that means?

A Gay stuff:.

Q Gay stuff. ‘Like what? Was it showing private parts?
A. . Yes, ma'amnm.

Q Whose private parts was it?

A Boys.

Q Boys. Can you point to which private parts you saw

in those pictures or those magazines? That part. And
what other part? You can do it. So you're pointing to
what? The hiney and the penis?

All right. And were there girls in any of the

magazines you saw or just boys?

A, Boys.

Q. And what were the boys doing with their private
parts?

A. Humping.

Q. Humping. What is humping?

A. They take their clothes off and hump.

Q. They take their clothes off and hump. Has any other
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grown ups ever shown you pictures of humping before?
A. No.
Q. What about at your old house with your momma? Did

you ever see any pictures inside your momma's house?
Um hum.

What?

A.
Q
A. We look at my pictures at my house.
Q At your pictures at your house. Of you?
A No. Me and my brother' took éictures at Walgreens.
Q Oh, you took pictures at Walgreens. You and your
brother did? What about pictures of boys humpingé Where
did you see'thése pictures?
A. IAt his house.
Q. Who is he?’
A. Sammy-.
Q. Sammy. What about your cousin, Stefan. Tell me
about Stefan?

He's my cousin.

He's your cousin. Has he ever tried to touch you?

No.

A.
Q.
A
Q. Have you ever seen him touch.anybody else?
A Yes. .

Q Who did you see him touch?

A Minor 1

Q

Minorl . You saw Stefan touch Minorl .? When was that?
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A. At my grandma's house.
Q. And your grandma's house. And when did that happen?
A. When we were there.
Q. When you were there. Tell me what happened?
A. Me and Minorl was in the house, and Stefan touched
him. |

Q. Where did he touch him?

A. Penis.

Q. Penis. Now, what about Mr. Sammy? You told us you
saw Mr. Sammy touch Minorl , too. Did you see it or did
you just hear abduf it?

A, See it.

Q. You see it. Okay. ©Now, I want to ask you about your

private parts. Tell me about your penis. Has any grown

up or any cousin or anybody ever try to touch your penis?

A. No.

Q. No. What.about try to make you do something to their
penis?

A. No.

Q. No? All right. Just a minute, okay, Minor2 . Did Mr.

Sammy ever give you anything like a balloon or candy?

A. Candy and balloons. |

Q. Candy and balloons. How many times did he give you
candy and balloons?

A. One.
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Q. One. And how many times did he show you the gay
magazines? |
A. Two.
Q. Two. When were they?
A, Huh? |
0. When was it? Do you know?
A. 2008.
Q.  How do you know that?
A. Cause that's when I was five.
Q. That's when you were five. I thought you were five

right now? Are you tired of answering questions?

A, My eye itches.
Q. Your eye Is itching. Do you need to take a break and
go wipe it with a Cleanex? No. I don't have any other

guestions. Minor2 , do this for me, okay. Mr. Hobbs is
going to come ask you some questions, okay? Okay.

CROSS-EXAMINATION

BY MR. HOBBS:

0 All right. Minor2 , did Mr. Sammy ever touch you?
A No. | |

Q. Did you ever touch Mr. Sammy?

A No.

Q Okay. Where were you when you saw Minor1 touch Mr.
Sammy ?

A. At his house.
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Q. At his house or were you at your house?
A, His house.
Q. Were you inside or were you outside?
A. Outside.
0. Okay. Now, did Minorl tell you about that or did you
see it? |
A. I seen 1it.
Q. You saw it. Okay. Now, Qhat did you see Stefan do
to Minor1 :?
A. Touch him.
Q. .He touched him. When did that happen?
A. At my grandma's house.
Q. At your grandma's house. Do you remember when it
happened? |
A. Um hum.
Q. When did it happen? Do -- you okay, Minorl .?
A. Um hum.
Q. Okay, buddy. When did that happen?
A. When the time we were there. |
Q. Okay. Did you ever see Minorl touch someoneiwhere

they shouldn't touch him?

A, No.

Q. And, Minor2 , do you remember going and talking to a
lady in a room that had carpet walls and two seats?

A. No.
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Q. Okay. Do you remember talking to a lady who showed
you pictures like that of naked boys and girls?
A, No. .
0. Okay.

MR. HOBBS: Your Honor, that's all the'questions I
have.

MS. HALL: No further qﬁestions. Come on, Minor2 .

COLLOQUY

THE COURT; Unless you've got something we need to
get in pefore lunch. TIt's close to 1:00.. |

MR. DANIEL: 1It's okay. I'm hoping that after lunch
that we should -- we may well finish our case today, by
the.énd of the day. If not we may have one witness first
thing in the morning, but we don't anticipate going much
longer.

THE COURT: All right. 1Is 2:15 plenty of time for
everybody? |

MR. HOBBS: It is for us.

THE' COURT: An hour and 15 minutes for lunch. - You

-all know more about Dillon than I do cause you live in

Dillon County, and there are a lot of good places fo eat.
Remember don't let anybody approach you or talk with you
or contact‘you about this case. We'll see you back here
in the jury room at 2:15. |

(WHEREUPON, the jury panel was excused from the
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courtroom at 12:55 p.m.)
THE COURT: I wish y'all would talk with the Police

Department and the Sheriff's Department across the street.

I don't want anybody milling around out here on these

courthouse grounds. I understand there was some mouthing

going on out there yesterday. And I have no report that

any jurors heard it, but I am not going to tolerate that

kind of behavior.

Y'all catch anybody out there running their mouth
about this case I want thém brought up here immediately
and I'11l deal with it, and I don't care who it is. We've
got to let the jury have a little time because of that
situation. Okay, 2:15.

(WHEREUPON, Court was in recess at 12:57 p.m. and

reconvenes at 2:21 p.m.)

(WHEREUPON, the jury panel enters the courtroom at

2:21 p.m.)

THE COURT: All right.

MR. DANIEL: Thank you, Your Honor. Pleases the
Court. State calls Hope Owens.

| HOPE OWENS, after being duly sworn, testified as
follows:

DIRECT EXAMINATION

BY MR. DANIEL: -

Q. Miss Owens, good afternoon.
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Good afternoon.
What's your whole name?
_Hope.Dénielle‘Owens.M
And you héve any Childreh?
One. |
Who is your child?
‘Minor 3

What is his whole name?

[os]
p?wp?s»o;«up?s'zousnousxowaow

9 Minor 3
10 Everybody call's him Minor3 2
11 Umihum.
12 Hope, do ybu-know Sammy Scarborough?
13 Yes, I do.
14 Have you ever lived near him?
15 Yes, I have.
" 16 Is your house currentiy where his house is?; In the
17 same neighborhood?
18 A.‘ Yes.
19 |- Q. How long have you lived in that house?
20 A. In the house I stay in now abouﬁ two months.
21 Q. All right.
22 A. But before that it was three years. x
23 Q. All right. The_house you stayed in for three years
24 was that. also in‘the same neighborhood?

25 A. Yes.
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Was that actually right across the street?

Yes.

Okay. Has Minrd always lived with you?

Yes, except for the past two months.

Okay. And the pst two months where has he lived?

With his aunt and uncle.

o or 0 P 0 1O

Okay. So other than the last two months Miner3 has

always lived with you in this neighborhood?

A. Yes.

Q Dig Minor3 ever spend any time with Sammy Scarborough?
A Yes.

Q. How do you know that?

A They -= the neighborhood children would be -- it

wasn't just my child. The neighborhood children would be
over there at his house.

Q. Okay. Did Minr3 evyer hang out with Minor1 and Minor 2
Minor 2 ?

A, Yes. Daily.;

Q.- Are you aware of any times when Minor3 and Minor1 and

Minor2 all hung out with Mr. Scarboroﬁgh?

A, Yes.
Q. Did that happen often?
A. Often enough. I would probably say not every day,

but often enough.

Q. Okay. Were you ever aware if Mr. Scarborough ever
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gave the kids anything?
A, Yes, I was.
Q. And what are fhose things?
A. Candy, balloons. One time he gave my son a Nerf
football.
Q. And how do you know this? How do you know about
these ﬁhings? | |
A. My. son come home and showed me, and I asked him where
he get it from and he would say Mr. Sammy. |
Q. At any point, Miss Owens, did Minor3 ever disclose to
you that he had been sexually abused?
A. Yes, he did.
Q: Did he tell you where it happened?.‘
A. In the backyard at Mr. Sammy's.
Q. And did he tell you when it happened?
A. When he came to me it was the end of I'm goiﬁg to say
about November of 2011.
Q. Okay. When he had that conversation with you, when

Minor3  told you he had been abused did you go to the police?
A. No, I didn‘t.

0. Now, why nof?

A. Shock. I just didn't go. I should have, but I
didn't. |

Q. And after you came —-- when did you eventually go to

the police?
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A. It was, I think, May or June.of last year, 2012.
Q. And what happened to make you go to the police?
A. I found out what happened to Quinae's two kids, Minor 2
and Minor 1
MR. DANIEL: Beg -the Court's indulgence.
BY MR. DANIEL:
Q. Miss Owens, I don't have any more questions. If you

would please answer any questidns Mr. Hobbs may have.
A. Okay.

MR. HOBBS: Your Honor, I have no questions for this
witness.

THE COURT: Thank you. You may step down. Be
careful with that step.

MR. DANIEL: Your Honor, just a second to get our
next witness, please. He would be right outside fhe door.
Your Honor, the State calls Minor3  Minor3

MR. HOBBS: Your Honor.

THE COURT: Ladies and gentlemen of the jury, 1if you
will step back to your room. I need to take a few minutes
of law.

(WHEREUPON,Vthe jury panel was excused from the

courtroom.at 2:28 p.m.)

MR. DANIEL: Want to put him under oath?

THE COURT: It's Minor3  rjight?

Minor 3 , after being duly. sworn, testified
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as follows:
THE COURT: Yes, or no. You've got to answer.-
- THE WITNESS: Yes,~sir.
THE COURT: Thank you, sir. You may be seatéd.

* COMPETENCY DIRECT EXAMINATION

BY MR. DANIEL:
Minor3  what's your whole name?
Minor 3
And where do you live?
In Dillon.
Who do you live with?
My momma.

How old are you?

Q.

A

Q

A

Q

A

Q

A. Eight.
Q What grade are you in?

A Second.

Q What school do you go to?
A Elementary.

Q What's your teagherfs name?
A Miss Leach.

Q

-Okay. What 1is your favorite thing to study at

school?

A. Math.

Q. What do you not like to study?
A. Science.
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Q. Okéy.’ Minor3  do yo
truth? Do you know ---
A. Yes, sir.

Q. This lady right he
say, remember, so you'v

know what it means to t

A. Yes, sir.
Q. Is it good or bad
A. Bad.

Q. What might happen

school?

A. Get .in trouble.

Q. What might happen

Hope?
A. Get in trouble.
Q. What do, you think

this courtroom and the
A. Get in trouble.
Q. If I told you that

or would that be a lie?

A. If your jacket whi

u know what it means to tell the

you've got to say yes or no.

re is taking down everything you
e got to use your words. Do you
ell a lie?

to tell a lie?

if you told a lie to Miss Leach at

if you told a lie to your momma,

might happen if you told a lie in
Judge heard you?

my jacket is white is that a truth

te?

Q. If I said my jacket is white did I just tell you the

truth or a lie about my jacket?

A. A lie.

Q. Why?
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A.

0.
you've got to tell the truth about whatever it is somebody
asks you. Do you understand that? What's that little
badge you héVe on there? Who gave that to you?.

A,

Q.
A.

Q.

the truth, can you? - Okay.

BY MR. HOBBS:

Q.

Becau

Okay.

Miss Valerie.
And what's that badge mean?

To tell the truth.

Okay.

MR. DANIEL: Judge, I don't have any more voir dire.
THE COURT: What was his age? I missed that.
'BY MR. DANIEL:

How old are you?

Eight

THE COURT: -‘Eight, okay. Mr. Hobbs.

MR.. HOBBS: Thank you, Your Honor.

Hi, Minr3 My name a Kyle, okay. I've got to ask you

‘some questibnsl and can you tell me the truth to those

questions?

A.
Q.

Okay.

Yes,
Okay.

Tel

se it ain't white. - It's black.

Do you understand, D.J, that in this épurtroom

You can't wear that badge if you don't tell

COMPETENCY CROSS-EXAMINATION

sir.
Do .you know what we're doing here today?
1 us. What are we doing?
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ORI S OB T

Trying to -- trying to

It's okay. Take your time.

Trying to prove

Okay. What are we here to talk about?

Mr. Sammy.

Mr. Sammy. Okay. Has anyone told you what'to say

here today? Who told you what to say here today?

A. Miss Kelly and ...

Q.- Miss Kelly and who else?

MR. HOBBS: Your Honor, wé've had -- I'm sorry. I
need to take something up with the Court very briefly.
There 1s -- we can excuse D.J? I'm sorry. Just very
briefly?

THE COURT: Would a family member just step out the
door with him for a minute.

‘MR. HOBBS: Your Honor, I would ask that no.one speak
to him about his testimony.

THE COURT: Don't talk to anybody.

MR. HOBBS: Your Honor, it came to my attention
during lunch that someone says that there was the
allegation of some coaching going on between the children
witnesses and the victim's family on the right. I only

ask that the Court acknowledge it. I cannot watch behind

me a lot of these instances. It came to my attention. I

do want to bring it up to the Court.
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I would asked the Court to.admonish or at least let
the audience'khow not to give any visual queues to the
children and also to just bring it to thé Court's.
attention. o

THE COURT: Okay. All right. I hadn't noticed any
lately, but this applies to everybody. From the witness
on the stand, they're testifying, I don't want to see any
facial gestures. I don't waht to see any attempted
coaching by shaking the head or affirmative or negative.
I don't want to see any rolling of the eyes. I don't want
to see any hand movement of any type that might iﬁdicate
that a witness is being coached.

I don't want any gestures that might be of
intimidation type. Okay?

MR. HOBBS: Thank you, Your Honor. I'm sorry for the
break there.  We can continue.

(WHEREUPON, the witness returns to the witness

‘stand.)

BY MR. HOBBS:

Q. All right, Minoi3 . Qkay, Minor3  we were just talking and
you said that Miss Kelly and someone else had told you
what to say. Who else told you what to say?

A. Mrx. | |

Q. Shipp? Okay, Mr. Shipp. Did your momma tell you

"what to say? - Okay, so just Miss Kelly and‘Mr. Shipp.
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What did they teil you to say?

A. The truth. To tell the truth.

Q. Okay. And there is nothing wrong with that. Did
they tell yéu anything else to say? Okay. That's fine.
Thank you for clearing'that up. We -- you said éarlier
that we're here to-télk about Mr. Scarborough; is that
right? Okay. What is it that Mr. Scarborough did?

Mr. Sammy?

A. Tried to hump me.

Q. Okay. Did Mr. Scarborough ever touch you? Okay.
Where did he touch you?

A. On my thing.

Q. On your thing. Okay. Did you ever touch Mr.
Scarborough or Mr. Sammy? No. Never touched Mr. Sammy.
Did Mr. Sammy ever touch you anywhere else? No. Did Mr.
Sammy ever show you any pictures ---

MR. DANIEL: Judge, I'm going to object. I think
that's enough. We've established competency. We're
renewing cur objection again. This is way beyond the
scope of competency.

THE COURT: I think this is probably the wrapping it

up. Go ahead and ask him the questions.

MR. HOBBS: This is most certainly the last question.

BY MR. HOBBS:

Q. Did Mr. Sammy show you any pictures?
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LGOI D @

He showedbme a magazine.

Okay. What was in the magazine?

Girls and bdys humping.

OCkay. Thank you?

MR. HOBBS: That's all my questions, Your Honor.
THE COURT: Anything else?

MR. DANIEL: No, sir. As long as the Court finds him

competent.

THE COURT: He's competent. You can bring them in.
(WHEREUPON, the jury panel enters the courtroom at
2:38 p.m.)

MR. DANIEL: 'May it please the Court.. Thank you.

DIRECT EXAMINATION

BY MR. DANIEL:

;uz.oafno:nao:vro

| @)

>

D.J., what's your whole name?
Minor3 —-- I mean Minor3 i
What's your middle name? IMhmr3 what?
Minor 3
Okay. Howbold are you, Minor3 ?
Eight.
Where do you go té school?
elementary.
Who is your teacher there?

Miss Leach.

What's your favorite thing to study in school?
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A. Math.
Q. What is your least favorite thing to study in school?
A. Science.
Q. You make good grades at échool?
A. Yes, sir.
Q. Who do you live with, Minor3
A. My mom.
Q. What is your mom's name?
A, Hope.
Q. Have you always lived with Hope all of your life?
A. No, sir.
Q. Where else have you lived?
A. My auntie.
Q. And where was that?
i In Winnsboro.
Q. How -- do you remember how long you lived with your

auntie in Winnsboro?

A. About two months.
Q. Okay. But right now you live back in Dillon?
A. Yes, sir.

Q. Okay. D.J, do you know is it good or bad to tell the
truth?

A. Good.

Q. Is it good or bad to tell a lie?

A. Bad.




230

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(O - o T C R

Minor3 — ° - Direct by Mr. Daniel
251
—
Q.. 1If you told a lies to Miss Leach at school what do
you think might héppenuto'you?
A. Get in troubie. a
Q. If you told‘a-iie to your momma, Hope, at home what
do you think might happen to you?
A. Get in trouble.
Q. If you told a lie in here in this room to the judge
what do you think might happen? | |
A. Get in trouble.
Q. If I told you that my coat is green woﬁld that be the
truth or a lie? |
A. A lie.
Q. Why?
A. Because you're not wearing no green jacket because

you're wearing black.

Q. Okay. All right.. I think that'é good enough. Now,
D.J, before you came in ﬁeie today did anybody tell you
what to.say when you gof in here? Who told you something?
MiéS‘Kelly and you.

What did we tell you?

To tell the truth. |

We tell you anyfhiﬁg elée to say? Yes or no?

No, sir.

Okay. That littlevbadge ﬁhat you're wearing who gave

that to you? .
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Miss.

Did Miss Valerie give fhat to you?
Yés, sir.

And what is that badge mean?

To tell the truth.

LOTE S O H R ©) g

Okay. So you think you can tell the truth>about what
happened here today?

Yes, sir.

All right. D.J, do you know Mr. Sammy?

Yes, sir.

Have you ever been to his house?

Yes, sir.

ORI O D © -

I'm going to show you three little pictures,‘okay.
I'm goiﬁg to show you what's been marked as State's One.
Let me move this microphone over here. Okay. You
recognize these houses? Who lived in that house?

A. Mr. Sammy.

Q. Okay. Do you see a house that you lived in in this
picture? This one back here? All fight; And, now, is
that the house you live in now? Where is the house you
live in now? This one right here? Okay. And you lived
there with who?

A. My mom.

Q. All right. Showing you State's Three. That's

another picture. Whose house is that?
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A.

0.

Mr. Sammy's.

Have you been there before? Did you go inside the

house or either in the yard? Are you pointing to the

backyard there? Okay. Do you see a barn or anything else

back there?

A.

0.

" There was a barn right there.

But it's not there any more? Okay.

THE COURT: Got to answer yes oOr no.

BY MR. DANIEL:

Q.

barn

1

=)
o}
=

J

(O N @ !> LGN S o S C

more

Okay. Yeah. Well, just for the record do you see a
back there right now, yes or no?
No, sir.

But what happened to that barn? Is it still there

No, sir.

Okay. Okay. Now, tell this jury about Mr. Sammy?
Mr. Sammy was trying to hump me. |

Say that again with the microphone?

Mr. Saﬁmy was trying to hump me.

Where did that happen?

In his backyard.

Was énybody else there that time?:

No, sir.

Okay. We're going to talk about that a little bit

in a minute. Did he ever give you anything when went
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to his house?

A, Yes, sir.}

Q. What kinds of things did Mr. Sammy give you?

A. A football and a balloon. |

Q. Okay. And did you take those back home to your

moﬁma?

A. No, sir.

Q. Did your momma know that Mr. Sammy gave you that
stuff?

A. Yes, sir.

Q. Okay. Let's look at a couple of pictures here.

First we're going to look at this diagram. You've seen

this

here.

are,

A.

LO T B © B O i @) ? 10

before, right? Okay. Let's move this back over
Now, I'm going to ask you what some of these things

okay? Is this a little boy or ié this an old man?

A little boy.

All right. What is this whole area right here?

The head.

Head. What is this?

Mouth.

What is that right there?

Nose,

What are those two things?

Eyes.

All right. What are those?
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1 A, Fried eggs.

2 Q. Fried eggs. You can call it whatever you want to

3 call it. What's that?

4 A. Belly button.

5 Q. What are these?

6 A, Arms.

7 0. What's that right there?

8 A. Turtle.

9 Q. Turtle.- What.are those?

10 A. Legs. |

11 Q. And what are those?

12 A, Feet.

13 Q. Okay. ‘What is that?

14 A. Butt.

15 Q. What is that?

16 A. Head.

17 Q. And what are those?

18 A. Arms.

19 Q. And what are those?

20 A. Feet.

21 Q. What are those?

22 A. Legs.

23 | Q. Are there any parts on the little boys body no nobody

24 is supposed to touch? Are thére any body parts that

25 nobody is supposed to touch? And what are you pointing at
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right there?
A, Butt.
Q. Let's go on to one other one. Is this a picture of a

young person or an old person?

An old person?

All right. Real quick. What is this?
Head.

What is that?

Mouth.

What is this part right here?
Stomach.

What's that?

Turtle.

What's that?

Butt.

What are tﬁose?

Legs.

(ORI o X R ORI o N O I ¢ ? L O N

Okay. That's enough. WNow, have you ever seen
Mr. Sammy's private parts? Tell us which parts of Mr.

Sammy you've seen. . And what are you pointing at there?

A, Turtle.
Q. Okay. Where were you when you saw Mr. Sammy's
turtle?

A. At the back of his yard.

Q. At the back of his yard. Were.you outside or inside?
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A. Outside;
Q. Okay. ;Was anybody else with you there at that time?
A. No, sir.
Q. All right. What was he was doing with his turtle
when you saw it.
A. He was trying to put it in my butt.
Q. Show us where he was trying to put it. What did it
feel like when Mr. Sammy tried to put his turtlé in your
butt?
A. Not good.
Q. Not good. Did it hurt? Yes or no?
A. Yes, sir.
Q. Now, how were you standing? Were ydu;facing‘him when

he did that? Could YOu see what he was doing? Now, if he

was trying to put his turtle in your butt how were you

facing him?

A.

0.

A,

Q.

Turning around.
Show me what you mean by turning around?
Turning my head around.

So was he standing behind YQu? And the way you saw

him was you were turning around looking at him? Was

anybody else there when this happened?

A.

Q.

No, sir.

Do you remember how many times this happened? Would

it happen one time or more than one time?
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A. One time or I think more than one.
0. One time or you think more than one? Okay. Did you

ever see Mr. Sammy with Minor2 or Minorl..? You know them,
right? . Are they your friendé?-
THE COURT: You've got to answer;
BY MR. DANIEL:
Q You've got to say yes or no.
A Yes, sir. »
Q. Okay. Did you play with them in the neighborhood?
A Yes, sSir. ‘
Q Did Mr. Sammy at any time when you were at his house

did he ever show you any pictures?

A. A magazine.

Q. A magazine. What kind or magazine?

A. A nasty one.

Q. A nasty one. What do you mean by nasty? Why was it
nasty?

A. Cause it had boys and girls humping.

Q. Those boys and girls in that magazine did they have

their clothes on or off?

A. Off.

Q. How many times do you think he showed you that
magazine? One time or more than one time?

A. One.

Q. And did you ever see Mr. Sammy touch Minor 1 's turtle?
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Say yes or no?
A, No, sir.
Q. . Did you ever see Sammy touch Minor2 's turtle?
A. No, sir.
Q. Wheﬁ you were with Mr. Sammy when he was humping you
did he touch your turtle?
A, Yes, sir.
Q He did. What did he do to your turtle?
A. Squeeze it.
Q He squeezed it. Did ‘it hurt? Yes or no?
A Yes, sir.
Q Did.Mr. Sammy ever'tell you anything when y'all
were -- wﬁen he was doing this to you .that time? Yes or
no-?
A. Yes, sir.
What-did he say?

A. He said, "You don't tell your momma." I séid, "No, "

and when he did it when he -got done I said, "Sike," and I
ran to my momma and told her.
Q. Okay. Let me make sure I understood you, okay.

What's the first thing'he said to you?

A. Don't tell ybur momma -

Q Don't tell your momma. And you said what?
A. No.

0 You éaid,,no, and then what did you do?
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A. I ran over there and told my momma.
Q. Okay.
MR. DANIEL: Give me just a second. .Beg the Cburt's
indulgence.
BY MR. DANIEL:
0. D.J, just a few more really quick questions. How old
are you again?
A. Eight.
Q. Eight. Okay. Did Mr. Sammy ever put his turtle in
your mouth? Yes or no?
A. No, sir.
Q. Did Mr. Sammy ever make you put your turtle in his
mouth? Yes or no?
A. No.
Q. Okay. But show me again on this diagram where Mr.

Sammy put his turtle. And what are you pointing out

there?
A. The butt.
Q. Okay. And, again, just to be clear, at any time, any

time when you guys were over at Sammy's place did you ever .

see Sammy do anything to Jyreak? Yes or no?

A. No, sir.

Q Did you ever see Sammy do anything to Minorl .?

A. No, sir.

0 Did you ever see Minor2 and Minorl do anything to




240

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Minor 3 : - Direct by Mr. Daniel

261
each other?
A. No, sir.
Q. Okay. But did Mr..Sammy do something to you? Yes or
no? Say yes oOr no.
A, Yes, sir.
Q. Okay.
MR. DANIEL: Beg the Court's indulgence.
BY MR. DANIEL:
Q. Did Mr. Sammy ever try to make you do something with
his turtle? Yes or no?
A. Yes, sir.
Q. What did he try to make yoﬁtdo with his turtle?
A. Suck it.
Q. Okay. Let's talk about that for a minute. He tried

to make you suck his turtle. " How .did he do that?

A. He put -- he unbuqkled his pants and pulied them
down, pulled his unaerwear down and told me to suck it.
Q. And did you suck it?

A. No, sir.

Q. How close did it get to your mouth. Okay.

MR. DANIEL: Your Honor, I have-no further questions.

Thank vyou.
BY MR. DANIEL:
Q. D.J, thank you for answering my questions. If you

would answer any questions Mr. Hobbs has, please. Thank
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you.
CROSS-EXAMINATION
BY MR. HOBBS:
Q. Minor3  were you good friends with Minor2 and Minorl :?
A Yes, sir.
Q. Have you talked to them since they moved away? Okay.
A Yes, sir.
0 What did y'all talk about?
A

We talked about playing.
Q Yeah, what kinas of games do y'all like to: play?
A. Football and tag and hide and go seek. |
Q I remember seeing a video of you wearing cleats. Do
you still play football? You don't play football? You
ever play football around your neighborhood? Okay. Very
good.
"D.J, earlier you said that Mr. Sammy tried to hump
you. Did he actuwally hump you? Can you say -- éan you
speak an answer for us?
Yes, sir.
Okay. So he did hump you?
Yes, sir.

- Were your clothes on or off?
Off.

Okay. All of your clothes or just some of them?

LR S S L S

All of them.
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Q. All of them. Okay. D.J, okay. Now, what did he do
with his turtle? | |

A. Put it in my butt.

Q. Okay. And how far did -- do yéu remember talking to

a lady in a room with carpeted walls and two seats? No.

Do you remember having to identify the parts of the body

on that picture with somebody else?. Okay. When was that?
A. When I was living in Winnsboro.

Q. Okay. Do you remember doing it here in Dillon? No.

' Okay. Do you remember telling that lady that Mr. Sammy

didn't touch you? You do. Do you remember telliﬁg her
that he didn*t touch'ydur butt? What were ~- will you say
yes or no? |
A. Yes, sir.
Q. Okay. Do you :emember telling her that ——.apologize.
After this happened did you go to the doctor so he could
look at your butt?
Yes, sir.
Okay. What did the doctor say?
He said stéy around him.
Stay around who?
' Mr. Sammy..
Okay. And when did you go to the doctor?

The day when he did it.

ORI ORI I O S O

The day when he did it. But when you spoke to that
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lady in that carpet room you said that Mr. Sammy had never
touched your butt; is that right? Okay. And you said
that Mr. Sammy had never -- I'm sorry. Let me rephrase
that. You said that you had never taken youxr ciches off
around Mr. Sammy;)is that right? What is that?

A. Yes, sir.

0. Okay. But today you're saying that he did; is that

right?
A. Yes, sir.
Q. Okay. And you said that Mr. Sammy tried to make you

suck his turtle? Did he touch you? Did he try to force

you? How did he try to force you?

“A. Put my head to his thing.
Q. How close was your head to his thing?
A. Right here. I was right here, and he put -- he bent

it down right there.
Q. Did it ever touch your head? Never touched your
head. Okay. And you said that Mr. Sammy never put his

turtle in your mouth; is that right? And that he never

put your turtle in his mouth; is that right?

A. Yes, sir.

Q. Yes, sir. And you do recall speaking to Miss Sally
Williamson; is that who it was?

A. Yes, sir.

Q. Okay. And you remember telling her that Mr. Sammy
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never touched you?
A, Yes, sir.
Q. Okay.

MR. HOBBS: No further questions, Your Honor.

MR. DANIEL: Very briefly.

REDIRECT EXAMINATION

BY MR. DANIEL:
Q. D.J, remember in this room what's the number one
rule? |
A. To tell the truth.
Q. Okay. Are you-telling the truth here today?-
A. Yes, sir.
Q. All right. How did it feel'—— you tell this jury how

did it feel when Mr. Sammy put his turtle in your butt?
A. Not good.
Q. Thank you, Minor3

RECROSS-EXAMINATION

BY MR. HOBBS:

0. D.J, you remember that carpeted room with the two
seats that we were talking about? No. Do you remember
what theIOne_rule in that room was?‘ Do'you remember that
the one rule for that room was to just tell the truth?
What's that?

A. Yes, sir.

Q. Okay.
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MR. HOBBS: Thank you, Your Honor.
THE COURT: Is that it~?
MR. HOBBS: We're done with this witness.

MR. DANIEL: Thank you, Mier3  Come on. Your Honor,

"the State calls Natasha Funderburk.

THE COURT: Come up and be sworn, Miss Funderburk.
NATASHA FUNDERBURK, after being duly sworn,
testified as follows:

CLERK OF COURT: Be seated and state your full name
for the Court.

MR. HOBBS: Your Honor, I do have a motion very
briefly that I prior stated to the Court. And I do have a
new consideration for the Court in reference to that
motion. |

THE COURT: Ladies and gentlemen, if you will step
back to your room a few minutes.

(WHEREUPON, the jury panel was excused from the

courtroom-.-at three o'clock.)

COLLOQUY

THE COURT: Jury is clear.

MR. HOBBS: Thank you, Your Honor. At this point,
Your Honor, before we get into this Lyle evidence I would
like to renew my prior objections as to its admittance.
Your Honor, one of the first motions that we dealt with in

Court was the motion for consolidation of the multiple
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charges'againstrthree victims. What was presented to the
Court was that they were going to present testimony that
all three of these children were sexually béttered by Mr.
Sammy Scarbordugh.
And at this boint, Your Honor, one of those children,

Minor 2 ", has denied any sexual battery, has no
know one say they witnessed any sexual battery, and’no
evidence has been brought to this Court prior to.the
admission of this Lyle witness.

Now, Your Honor, as I told the Court when we are

‘dealing with consolidation we have to look at each case

individually. :When we brought this Lyle evidence in
through the Solicitor's opening statements and now this
Lyle testimony we did it on the basis that there was an
alleged sexual battery of all three of the children and
that these accusations. were highly similar to the
accusation they want to put up for Minor4

Your Honor, there has been no evidence as.to hﬁnor2,
and itfs been my understanding that the State intenqs now
to dismiss that charge against him, Your Honor, but this
would be a basis not only for the exclusion of this Lyle

evidence as the situation is even greatly -- even more

~dissimilar than they originally were.

And also, Your Henor, I would like to motion for

mistrial as this evidence has not come in. We have
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consolidated the.cases, and they were allowed to opine on
bringing in Minor4© gnd the accusations that he may
make in the'opening.statement,

MR. DANIEL: -Judge; a directed verdict motion can be

- made at the appropriate time by Mr. Hobbs. That's

. esséntially the motion he'’s making. The State was well

aware from the beginning that we're dealing with little
children who say different things almost every time you
talk to thing. - |

The consistency with this case is every single time
they've pointed out this defendant as the perpetrator.
Now, we knew well -- we were well aware coming into this
case that Minor2 's situation, Minor?2 s situation,

may be an indictment we had to pull off based on what he

"said.:

We.aiso knew that the engaging child in sexual
performance was an indictment that we-might have to pull
off based on the testimony. We weren't .sure. Okey. As
late as last night we had the kid you just‘heaid from,
D.J,‘saying that.he saw Minor2 and Minorl do things to
each other because Sammy Scarborough told them to.

He didn't testify to that right there. Therefore,
that's another one we will be-pulling.l Those two, and we

knew that. There is ample evidence in the record to

" support going forward on all the other indictments, and
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that is precisely what we ant1c1pated With the exception
of, well; maybe:MmmZ is going to tell us what he told us
a few times and saying ‘that he was abused also.

The fact that Wegconsolidated based\on_uhat we -
believedathe evidence would show we‘oanlt go backjnow and
unconSolidate or mistrial -We, in good faith, put,our
evidence-forward.. We argued the Court -- we argued to the
Court that we thought X, Y, and Z° were g01ng to be
presented. And X and Y were presented just part of Z
wasn't.

So the. consolidation should stand, and the idea of a
mistrial, I_get»it. :Mr. Hobbs has got to ask for this,
but obviously, that would -- that's ludicrous at this:
point; ) | |

MR. HOBBS: Your Honor, I certainly -- may I be’

heard?I'I'certainly can appreciate the difference between

‘the motion-that I'm making now and a directed verdict.

" The double edge sword as you presented to the State ‘with

this consolldatlon was that we are now basing thlS Lyle
ev1dence on'all three cases. ‘And we 51mply do not have

the correct allegatlons and sexual battery. contalned as to

» NhnorZ .

And now we have prejudlced my - client because we have
lumped all of these accusatlons together, and now we're

going to admit Lyle evidence based on thls_case but not
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that case. Your Honor, it simply does not pasé. Now,
before these witnesses testify, it does not pass the
Wallace elements of being highly similar in this case
because the nature of the sexual battery has now changed.

Now, we have a case mixed in with all of these. We
have an accusation mixed in with these, and an indictment
they does not substantiate any similarity to what Minord
is going to accuse him of.

I would renew my motion to exclude this evidence
especially in light of their inability to produce sexual
battery as to one of these consolidated cases.

THE COURT: I'm going to deny your motion.

MR. DANIEL: Thank you, Judge. Judge, since we have
the jury out Ms. Funderburk's testimony is going to be.
very short. Can we go aheéd and do competency with
Minor 4 ? He is right outside the door so we can be done
with that?

THE COURT: No problem.

MR. DANIEL: Okay. Step down just a minute, please.
Your Honor, Minor4

Minor 4 , after being duly sworn,
testified as follows:

CLERK OF COURT: Thank you. You can be seated.
State your full name for the Court for me. What's your

name®?
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THE WITNESS:  Minord

CLERK OF COURT: Thank you. You can be seated.

COMPETENCY DIRECT EXAMINATION

BY MR. DANIEL:

Q. Minor 4 , what's your whole name?
A. Minor 4
Q. Whoa, that's a little bit loud. Let's back up just a

little bit. That's okay. You did exactly what I told you
to do. All right. Okay, tell me your fﬁll name again?
Minor 4
Minor 4 , how old are you?
Eight.
Where do you go.to school?
Intermediate.
Intermediéte. So do you live in Dillon?
No, sir.
Did you uéed to live in Dillon?
Yes, sir.
Okay. What is your teacher's name?
Miss Midgley and Miss Owens.
Do you like school?
Yes, sir.
What's your favorite thing to study in school?

Math.

© P (ORI ol 2 C - R © B S O I R o B S

What do you not like to study in school?
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A. Science.
Q. Who do you live with, Minord ?
A. My mom and my step daddy and my sister and my other
brother.
Q What's your sister's name?
A B.
Q What's your brother's name.
A P.
Q. Is your brother older or younger than you?
A Younger.
Q Is your sister older or younger than you?
A Older.
Q Okay. Minor4 , do you know the difference in a truth

and a lie?
A. Yes, sir.

MR. DANIEL: Judge, didn't you make é finding of the
competency yesterday?

THE COURT: As I was sitting here I was. I said that
was yesterday. Counsel, you got any ---

MR. DANIEL: I just remembered that.

THE COURT; I meaﬁ I ruled on this yesterday, but

today 1s another day. You want us to go back. I'm going

to defer to you on this. Do you want us to go back

through this since it's another day? You know, basing it

on that.
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MR. HOBBS: Your Honor, I did believe that we would
be bringing him up for competency heafing. I don't want
to present or get in testimony. I think we got ample
testimony from him yesterday. Héwever, I do need to tailk
about any sort of motivation or lies that may have been or
if he was told to tell a lie or anything. If anyone told
him what to say.

MR. DANIEL: And that is appropriate for cross. But
as to cémpetency,‘éé res gestae the Céurt has already
ruled on competency on this,_and I‘just forget. We did
this whole dog gone thing yesterday.

MR. HOBBS: Your Honor, the.State has opened up
competency hearing for this sake of preserving thé record.
I do have a scholarly article that I would ask to make as

Court's Exhibit One for the Court's consideration

. regarding the competency of a child who witnesses

something at his age and then tries to recount it years
later. |

And if for nothing else, Your Honor, just for the
record of the Court that we're here on competency hearing
and they I would ask to admit it?

MR. DANIEL: Objectién.

THE COURT: I'll tell you I'm -- I"ll will be fine.

" I'll look at anything you want me to look at, but I'm

thinking, you know, Just over the years dealing with
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especially adults one day they could be competeht and the
next day théy could be mentally incompetent. So just for
the safe side of it let's go ahead and develop it. That

way we. know we have covered'the bases.

MR. HOBBS: Thank you, Your Honor.

MR. DANIEL: Okay. Well, then I would again renew
our ongoing objection that Mr. Hobbs and his'questions be
limited to competency and not facts of the case.

THE COURT: Right.

MR. DANIEL: And I already know tﬁe Court's ruling on
that. May I proceed?

THE COURT: Yes..

BY MR. DANIEL:

Okay. You know the difference in a truth and a lie?
- Yes, sir.

Is it'good or bad to tell the truth?

Good.

Is it good or bad to tell a lie?

Bad.

If I told.you that my jacket was green is that the

truth or a lie?

A. Lie.

0 Why?

A.  Because your jacket is black.

Q Okay. Minord , thank you very much.
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MR. DANIEL: Judge, I think I have asked enough
questions.
MR. HOBBS: Your Honor, very briefly.

COMPETENCY CROSS-EXAMINATION

BY MR. HOBBS:

Q Minor 4 , do you know why we are here tpday?

A No, sir.

Q. Okay. Who are we here to talk about today?

A Mr. Sammy.

Q Okay. . What is it that you say Mr. Sammy did to you?

Now, let me ask that again, Minor4 . Do you remember Mr.

Sammy doing something to you? .

A. Yes, sir.

Q. Okay. Okay.  You look a little confused. Do you
remember -- what do you remember Mr. Sammy doing? I knbw
this is touch, Mier4 , but it's very important that we

understand what you remember versus Whatvéomebody maybe
told you. Whét do you remember about Mr. Samﬁy? It's
okay. What do you remember or do you remember anyﬁhing
about Mr. Sammy?

A. Just a little bit.

Q. Okay. Now, you.understand the difference between
what somebody telling you something and you actually
remembering it, don't you?

A. Yes, sir.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

255

Minor 4 - - Competency, Cross by Mr. Hobbs
276

Q. Okay. Because if somebody told you something that

you don't remember then you wouldn't actually remember it,

~right?

MR. DANIEL: Judge, I'm sorry. I'm 32 and I don't
even understand his question.

MR. HOBBS: I can rephrase the gquestion.

BY MR. HOBBS:

Q. Do you know the differencé between remembering
something and somebody telling you you remember something?
A. No, sir.

Q. Okay. That's fine: What do you remember clearly
about Mr. Sammy? And remember you're not in any trouble.
I just have to understand what you remember and not what
somebody told you what you remember.

MR. DANIEL: May we approach. -

(WHEREUPON, a bench conference was held off the

record, -but out of the presence of the jury.)

THE COURT: All right. Take two of those signs and I
want you to bear that off whereby no intimidation by
anybody in this room can be accomplished. Minord , are
you okay? You want some water?

THE WITNESS: No, sir.

THE COURT: You want to rest a little bit?

THE WITNESS: No, 'sir.

THE COURT: Okay. You think you could ask -- you
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1 think you could answer the questions that are asked?
2 THE WITNESS: No, sir.
3 THE COURT: Would you rather step down and just rest
4 a little bit?
5 THE WITNESS: Um hum. Yes, sir.
6 THE COURT: Okay.
7 MR. DANIEL:‘ Judge, the posters actually don't solve
8 the problem. Can we slide his chair over a little bit,
9 please?
101 THE COURT: I couldn't hear that.
11 MR. DANIEL: The posfers don't solve the problem.

12 Can we just slide his chair this way just a little bit?

13 THE COURT: He wants to step down a few minutes.

14 MR. DANIEL: He wants to take a break. Come on.

15 THE COURT: We've been going at it for over an hour.
16 Let's just take a brief recess, and nobody can talk to

17 him. Just let him'just relax a .few minutes. Madam Clerk,
18 take him back into my chambers. There is some Coca-Cola
19 and cookies back there. Go out this door.  We're going fo
20 take us . a break for right now.

21 .MR. DANIEL: We can do the mom.

22 THE COURT: All right. Bring thé mom. We're going

23 to suspend that for right now. Let him calm down. We'll
24 come back to it in a little bit. I'm not cutting you off.

25 We've just got to give him a brief recess.
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MR. HOBBS: I would -- I understand the Courf's
position. I would ask that the Court reserve her
testimony until we found her son's accusations‘competent,
but that's my request to the Court and I appreciéﬁe it.

THE COURT: All right. Denied.

(WHEREUPON,'the jury panel enters the courtroom at

3:21 p.m.)

NATASHA FUNDERBURK, after being duly éworn,
testified as follows:

DIRECT EXAMINATION

BY MR. DANIEL:

What's your full name?
Natasha Funderburk.

Natasha, where do you live?

In Cheraw, Sbuth Carolina.
Have you ever lived in Dillon?
Yes.

Are you from Dillon?

Yes.

"Okay. Now, you have children?
Yes.

How many?

Three.

What are their names?

bR ORI D © - O R N © B R O B A O .S

Minor 4 P. and B.

4
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Q. Minor s o, P and B. . How old is Minors ?
A.  Minor4 - is eight. :
Q. How 01d is P2
A. He'é'a year.
Q. And'holdlold-is B. 2
A, She;s ten.
Q. Do you know the défendant, Sammy Sc;rboroUgh?
‘A. Yes;'I do. |
Q. Are you related to him?
A. Yes.. |
Q. How are YOu - I'm sorry. How are you relatéd to
him? - |
A. ‘He's an'uncle'by marriage.
Q. Okay. How long have you said you lived in\Cheraw?
A, For thé‘past Ltwo years..
Q. Okay. Before.tﬁat did you.live in Dillon all ybur.
life? | » |
A. Yes.
Q. Okay. And Minor 4 lived with yoﬁ the whole time?
A. Yes. |
Q. Now, YOu said Minord is eight now. : So when ybﬁ

lived in Dillon did you and your children spend time with

Mr. Scarborough?

A.

Q.

Yes A lot of time.

A lot of_time?
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A Yes;
Q. So’you were close?
A .Yes.
Q By a lot of time how frequently did you spend time
together? |
A. Almost every day.‘
Q. ~ Okay. Was Minor4 .+ your eight year old, was he ever

allowed to be alone with the defendant?

A. All the time. He actually babysit him for about a
year.. |

Q. Okay. How old was Minor4 when that was going on?
A. He was about -- between the age of two and four.

Q. Okay. At any point did Minor4 come to you and tell

you he had been seXually abused?

A. Yes.

Q. And how old was he when that happened?

A. He was four.

Q. ‘Okay. Did he teli you where that abuse occurred?
A. Yes.

Q. Where did .he say?

A. In his truck. ‘In Uncle Sammy's truck.

Q. In Uncle Sammy's truck. Did he say when it happened?
A. No.

Q. =~ When Minor4 told you this what did you do?

A.

‘We -- I was in shock. So we got up and I called my
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aunt. And I found out that she was at the Laundromat. by

her daughter.

Q. All right. Hold on. Your aunt is that's?

A. Sammes wife;f

0. _Okay?.t

A. So we went to ‘the Laundromat and I'toid Minor 4 , I
said, "Minor 4 ; tell Aunt Barbéra Ann what you just told
me." so he repeated it to Aunt ﬁarbara,Ann. “And then

Sammy came'out, and fepeated it:to Sammy. .-And Sammy
started laughing."SQ I took Mm¥4 and we left.

Q; . Okay. So Sammy Scarborough's respoﬁse to béing
accused of sexﬁally abﬁsing his family member was:Qhat
again? | |

A. He started léughihg,-

Q. He say anything?

A, No.

Q. ‘.What did you‘do.next?

A. I weﬁt home énd>as sodn as.I got'in the,yard I called
the cops.v |

Q. And did they féspohd?

A. The éops-ééme“out and took our fepqrt. They’sént us
to the Care ﬁouse. | |

Q!-. What happened at.thé;Care‘House?

A. - He did a forensic~intetview, and they_wanted him fo

get some counseling. So I. took him to. counseling, and we
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were waiting for -- we were waiting to go to frial from
what I thought. But in the meantime we went to Family
Court.

Q. Okay. Now, were charges ever brought?

A, No.

Q. Do you know why they weren't ever brought?

A. I didn't. I wrote letters asking why, you know,
trying to stay in contact with the investigator asking
him, you know, why charges wasn't being brought.A He
always told me he was talking to the Solicitor about
charges, and he thought Minord was too young, so.

0. Who was that investigator?

A. June Bug Hayes.

Q. Did you ever deal with Jason Turner in that
investigation?

A, No.

Q. Okay. And you said you were told he was too young,
and how old was he at the time?

A. Four.

Q. Okay. So you -- when did you find out that Sammy

Scarborough was actually coming to Court on some of these

accusations?
A. I found out in I think it was May.
Q. Okay. And did you have a conversation with me about

this situation?
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A. I called your office, and I asked, you know, why
wasn't the charges brought about Minor4 -- for Minors

And you said that you didn't know anything about Minor4

Q. Righﬁ. And did you get a call from me and Kelly Hall
of the Attorney General's Office a few monthsvago about
this case?

A, Yes.

Q. And what -- were you under the impression then that
we were coming to Court on this?

A.  Yes.

Q. The store that Minor4 —-— where Minord said this

abuse happened do you know what store he was talking

about?
A. I don't know.
Q. All right. Did you ever know Minord to ride in

Sammy Scarborough's truck?
A. A lot. He was very -- he loved trucks and cars and
he would go work only his trucks with Sammy.
Q. And has Minor4 - ever accused anybody else of touching
him inapprdpriately at allz
A. No.

MR. DANIELf Beg tﬁe Court's indulgence. No further
questions.
BY MR. DANIEL:

Q. Miss Funderburk, would you'please answer any
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questions Mr. Hobbs may have?

CROSS-EXAMINATION

BY MR. HOBBS:

Q.

Natasha, your last name is Funderburk now? What was

your last name before it was Funderburk?

A. Conners.

Q. Okay. And who is Junior Blackly, is it?

A. I know a JuniorbBlakely. That's all I know.
Q. Junior Blakely. I apologize for pronouncing it
wrong?

A. That's all right.

Q. Who is Junior Blakely?

A, That's my dad.

Q. Your father?

A. Um hum.

0. Is he your biological father or your step dad?
A. My biological father.

Q. Biological father. How old were you when you made an

accusation about Mr. Blakely sexually assaulting you?

- O A ¢ .'D

I was in high school, so around 15.
Fifteen years old?

Yes.

Okay. What became of those charges?

My mom was so shocked, so I guess they took me out of

her home and placed me into a temporary foster home.
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Q. Okay. Did you ever go to Court and testify against
him?. |

MR. DANIEL: Your Honor, I would object and ask what
the relevance is. This testimony is something that
Miss Funderburk dealt with when she wés 15. What does
that have to do with thé fact that Sammy Scarborough
molested little boys?

MR. HOBBS: Ifm getting to that point, Your Honor.

THE COURT: Go ahead.

BY MR. HOBBS:

Q. .. Did you ever go to‘trial?

A No.

Q. Never went to trial?

A No, sir.

Q Did he -- was he ever’formally charged with those
‘crimes?

A. Not that I'm aware of.

Q. That's fine. What does Minor4 ~call your dad?

A. Pop Pop.

Q. Pop Pop. Now, it's my understanding that there has
been instance where Pop.Pop has shown Minor4

inappropriate material. Has that ever been in front of
you?

A. No. Never.

Q. Do you have any knowledge about that?
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A. I don't.
Q. Okay. Have you ever made any other accusations
regarding someone sexually assaulting you?
A. I was physicélly sexuaily abused whenever I was in

the sixth grade.
Okay?
Fourth, fifth aﬁd sixth grade.
And who was that?

That was‘Jerry Boatwright.

He was charged with that.

Okay. Was he convicted of that?

\

Q

A

Q

A

Q. Jerry Boaﬁwright.
A

0

A Yes, he was.
Q

Okay. Do you still maintain that that happened here

today?
A. Yes, it did.
Q. What about the accusations against your father? Do

you still maintain that»that happened?
MR. DANIEL: Judge, I'm going to renew my'objection.
He still hasn't gotten to where this is relevant. |
'THE COURT: I know. Let's move on to something else.
MR. HOBBS: Yes, Your Honor.
BY MR. HOBBS:
Q. Has Minord been exposed to anything that would

heighten his sexual knowledge?
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A. Whenever his Uncle Sammy made him suck his pénis.
That's when his sexual knowledge was heightened.
Q. Okay. _And what'agé are you alléging that that
happened?
A. Betwéen the ages of three and four.
Q. Three and four. When did he tell you about.it? How
old was he at that point?
A. He was_four.
Q. He was four years-old. Doés Minor 4 know about any

of your past experiences?

A. No, he doesn't.

Q.  Okay?

MR. HOBBS: Thank you, Your Honor.

MR. DANIEL: No questions.

THE CbURT: You méy step down. Thank.you.. Ladies
and gentlemen éf the jury, if you will step back.to your
room just a few mihutes, please. .

: (WHEREUPON, the jury panel was excused from the
courtroom-at 3:30 p.m.f |
COLLOQUY

THE COURT: All right. Sheriff, if you will put that
barrier back up. Shift that chair over as far as‘you can.
Minor 4 you okay? I Want ybu to look at me. Has anybody
said anything to you that scared you?

THE WITNESS: No, $ir.
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THE COURT: Okay. Yesterday the attorneys asked you

some questions and you were very straight forward in

answering them. Do you feel like that you can go forward

now? Go ahead with this and answer their questions?

THE WITNESS: Yes, sir.

THE COURT: Okay. Just do the best you can, okay?

THE WITNESS: Yes, sir.

THE COURT: If there is any problem, if anybody looks

at you or does anything to try to scare you in any way you

just look at me and let me know, okay?
THE WITNESS: Yes, sir.
THE COURT: All right.
MR. DANIEL: Are we starting over?

THE COURT: Mr. Hobbs, still his witness.

COMPETENCY CROSS-EXAMINATION (CONTINUED)

BY MR. HOBES:

Q. Minor 4 , we were talking before we took é
I asked you if you knew the difference between
something or having someone tell you scmething
Can you tell the difference between(those two?
A. No, sir.

Q. Minor 4 , you understand what we're -- who
talking about here today, right?

A. Yes, sir.

0. And who is that?

break, and
remembering

happened.

we're
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1 A. ~ Mr. Sammy.
2 Q. Okay. Verylgood. Now, I need you to tell the Court
3 if anything‘you remember about Mr. Sammy?
4 A, I remember he was my unclé;
5 Q. Okay. Do yoﬁ remember anything else about Mr. Sammy?
6 A. No; sir.
7 MR. HOBBS: .Your Honor, I have no further questions.
8 MR. DANIEL: Redirect.
9 COMPETENCY REDIRECT EXAMINATION

10 BY MR. DANIETL:

11 || 0. Minor 4 , I'm going to show yoﬁ -- hold on. 1I've got
12 to get Something. " Well, that's okay. We can -- you

13 recognize -- have you seen this before? Have you seen a
14 picture like this before? Okay. I'm not going to write
15 on it, but I'm going to ask you some guestions. What 1is

16 this. What is that? Speak up. Speak up a little bit,

17 okay. You will be fine. What are these?

18 A. Eyes.

19 Q What's this? What do you éall that?

20 A Private. |

21 Q. Private. What do you call this?

22 A Legs.

23 0] What do you call that? Okay. You call this a

24 private? Is that what you said?

25 A. ‘ Yes.
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Q. Okay. Let me show you this other one. Does this
look like a little boy or an old man?, |
A. Boy.
0. What is this?
A. Legs.
Q. What are these?
A, Eyes.
0. What are those?
A, Arms. |
Q. What is that?
A. Butt.
Q. What are those?
A. Legs.
Q. Okay.

THE COURT: What was the last answer?

MR. DANIEL: Legs.

THE COURT: Legs.

MR. DANIEL: I'm sorry. Legs.

BY MR. DANIEL:

Q. Okay.

THE COURT: You're going to have to move just a

little bit.

BY MR. DANIEL:

Q. Come

a little bit closer to this microphone. Okay.

We're almost done with this part. Okay. Is there any
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part on a littlé boy that nobody is supposed to touch?

A. Yes, sir.

0. What part would that be?

A. My butt and my private.

Q. Your butt aﬁd your private. Okay. Is there any part

on a grown man like this that nobody else is supposed to

touch?

A. Yes. Private.

Q. Have you ever seen Mr. Sammy's private?

A, Yes.

Q. You did. Where did you see his private? Where were

you when you saw his private?
In his truck.

In his truck. You know where his truck was?

A,

Q.

A. Yes, sir.
Q Where was‘it?

A At a store;

Q At a store. Okay. And you were sitting inside this
truck when yéu saw it? Is that what you said?

A. Yes, sir.

Q. Point to the part on the picture that you saw of Mr.
Sammy. Okay. When you saw that did he have his clothes
on or off?

A. On.

Q. 'And last question. Did he make you do anything to
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his private?

A. Yes.

Q. What did he make you do? Okay.
. MR, DANIEL} Judge, that completes it for his
competent., Minor4 , thank you. Anything?‘. .
MR. HOBBS: One question.

COMPETENCY RECROSS-EXAMINATION-

BY MR. HOBBS:
Q. Minor 4 , do you remember that happening or did

someone tell you that happened?

A, I remember. it.

0. You remember it.

MR. HOBBS: :That's my only question.

MR..DANIEL: Judge, if you can have a seCond. I need
to switch these out. Hang on. : Lock at me. |

BY MR. DANIEL:

Q. Okay.‘ Going to do it one more time and then we'll be

done.
THE COURT: ©Oh, he's obviously competent.
MR. DANIEL: Sir?
THE COURT: He's obviously competent.
MR. DANIEL: Sir, we're ready to go.forward;
THE COURT: Basically the same thing as we went
through yesterday. Bring them in.

(WHEREUPON, the jury panel enters the courtroom at




272

Minor 4 - Direct by Mr Daniel
- 293
:

1 - 3:40 p.m.)

2 MR. DANIEL:' May it.please‘the Court:
3 . THE COURT: -Yes, sir. o

4 ”"»MR,‘DANIEL: Your HonQr, thé Staté calls Minord

5 | s R | | |

6 - THE COURT: He's still under oath.
7 : MR.iDANIEL: Okay. ~ Cén weLactually do that agdain,
8h please? | | |

9 VTHE COURT( "We can.
10 MR. DANIEL: Thanks.
11 - o . Minor4. R afﬁer previously being duly
12 sworn, te§tifiéd és,follows: ”

13 _ R DIRECT EXAMINATION

14 BY MR. DANIEL: .

15 | Q. Mm¢4‘ , whatfs your whole.name?'= 

16 A. Minor 4

17 Q. Minor 4 ‘ _ | . Minor4d - how old a:elyou?
18 | A. ° Eight. |
19 Q. .Where do you go torschool?

20 | A | Inté;mediate.

21 Q. Intermediate?

22 A.  Yes, sir.v.

23 | o. So,do‘yoﬁ_live iﬁ.Cheraw?

24 | A, ves, sir. |

25 Q. bid ybu uéed to live in-billon?.
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Yes, sir.
Do you know how long you've lived in Cheraw?
Yes, sir.
How long-?

Three and a half years.

(OJE - © T S ©

Okay. Minor4 -~ = do you know the difference in a truth

and a lie?

A. Yes, sir.

Q Okay. 1Is it good or bad to tell the truth?.

A Good.

Q. Is it good or bad to tell a lie?

A Bad.

Q If you were at school, and what's your teacher's name

at school?

A. Miss Midgley.

Q. Okay. If you were there, and let's say you were in
Miss Midgley's class and you told a lie to Miss Midgley,

do you think that would be good or bad?

A. Bad.

Q. What might happen if you told a lie to Miss.Midgley?
A. I might get in trouble.

Q. Okay. If you -- who do you live with?

A, My‘momma, my step daddy and my sister and my little
brother. |

Q. Okay.. If you told a lie to your momma you think you
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might get in trouble?
A. Yes, sir.
Q. Would that be a good or bad thing if you told a lie
to your mom?
A. Bad. A
Q. Okay. If YOu told a lie in:thisﬂroom to the judge
what do you think might happen?
A; Might get in trouble.
Q. Okay. If I told you that my pants were white would

that be the truth or that be a liev?

A. A lie.

Q. Okay. Why?

A, Cduse your pants are black.

Q. Okay. In this room do you understand that it's
important to tell the truth?

A. Yes, sir.

Q. Are you wearing a badge? What is that on your
jacket? Oh, you got two. Stand up and show the Jjury what
you gét. Show them the one on youf shirt, and show them
the oné on your jacket. Who gave those to you?

A. Miss Valerie.

Q. You can sit back down. And what do.you have to do
when thosé‘badges are on?

A. | Tell the truth.

Q. Right. Has anybody told you what to say in here?
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A. No, sir.
Q. Did you meet with me before; like on anothe; day
before we came in here today?
A. Yes, sir.
Q. Did you meet with Miss Kelly before we came in here
today?
A. No, sir.

Q. Okay. Did I ever tell you what you're supposed to

say in here?

A, No, sir.

Q. What's the number one rule I told you was in this
room?

A. Not to lie?

Q Right. .So can you tell the truth in here today?
A. Yes, sir.

Q QOkay. Let me ask you now about that. Do you know

why we're here? You know who we're here to talk about

today?

A Yes, sir.

Q Who is that?

A Mr. Sammy.

Q. Now, 1is he your uncle?

A Yes, sir.

Q So when you ---did you ever hang out with him when

you were little?




276

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Minor 4 - ' - Direct by Mr. Daniel
297

A. Yes, sir.
Q. Do you ever see him any more?
A. No, sir.
Q. When you hung out with him before wﬁat did you call
him? |
A. Uncle Sammy.
Q. Okay. When you were with uncle Sammy were you ever

alone with him, just the two of you?

A. Yes, sir.

Q. Did you ever go to his house?

A. Yes, sir.

Q. Did have ever ride in his car?

A. Yes, sir.

Q. What kind-of car did he have?

A, A truck.

Q. A truck. Do you remember what color that truck was?
A. No, sir.

Q. Okay. So let me showvyou some pictures. I'm going

to ask you will you take that microphone and move it over
to this side, please. There you go. Good. All right.
This diagram, is this a diagram-of an adult; a grown
person or a little person?

A. Little person.

Q. Okay. I'm going to ask you what some of these things

are, okay? What is this?
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okay.

O » O » O » O P O B O

Face.

Face. We'll just write down what you're. telling me,
What are these? |

Eyes..

What is that right there?

Nose.

What's that?

Lips. |

What are those?

Eyes.

What are those?

Legs.

What is that?

Private.

Private. What is that?

Belly button.

THE COURT: Move that microphone just a little bit

closer. That will help.

BY MR. DANIEL:

All right. What are these?
Legs.

Good. What's that?

Butt.

What is that?

Hair.
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0. Hair? All right. Let me show you another one. 1Is
this a diagram.of a little boy or an older man-?
A. An older man. |
Q. Let me ask you the same kind of questions.v What is
this? Thisvwhole thing?

Legs.

' okay. What is‘that?

Lips.

What is.tﬁat?

Private.

Private. What are those?

Legs.

A,

Q.

A

0

A

Q

A

Q. Okay. What are those?
A Lips.

0 What is that?

A Butt.

Q What is fhat?

A Hair. |

Q What areé those?

A Arms.

Q All right. Is there anywhere -- you can go.by this.
Is there aﬁywhere on a little boy's body that nobody is
supposed to touch?

A. Yes, sir.

Q. What parts afe those?
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Mr.

Your private and your butt.

Okay. Did you say your private?

Yes, sir.

And what else you say?

And butt.

And your butt. Okay. Is there anywhefe on a grown
body that nobody should be touching?

Yes, his private and his butt. Yes, sir.

Say that again.

His private and his butt.

OCkay. Now, Minor4 , when you were alone with

Sammy or Uncle Sammy as you call him. When you were

alone with Uncle Sammy did you ever see his private part?

@) ? LOTE S © B

Yes, sir.

Did you see his butt?

No, sir.

Where were you when you saw his private part?
In his truck.

Okay. Were his clothes on or off when you saw his

private part?

A.

Q.

off?

On.

If his clothes -- were his shorts or his pants on or

On;

On. Well, if his pants are on how did you sée his
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private parts?

A. I don't know how to describe it.

Q. Okay. Did he have his pants unbuttoned?

A. Yes, sir.

Q. Was his pri?ate part stiéking out of his pants

because théy were unbuttoned?

Yes, sir.

Okay. Did he make you touch his private part?
Yes, sir.l |

Did he make you touch it with your hand?

No, sir.

o » O » o

Point out what part of on your body Uncle. Sammy made
you touch his private part with?

A. Lips.

Q. Your lips. Can you show me. Can you point that out,
please? Okay, use fhat. Are you pointing to the lips
right here? Okay. Now, did Mr. Sammy or did Uncle

Sammy's private part ever go into your mouth?

A. Yes, sir.

Q. How did thaﬁ make you feel?

A. Bad. %

Q.- When Uncle Sammy made you, his great nephew, put in

your mouth his private part how long did that last?
A. A second.

Q. A second. Did he tell you anything when he did that?
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No, sir.
Did he ever touch you on -- in your private part?
No, sir.

Has anybody else ever made you do that to them?

No, sir.

LONE - I O B @) CU

So the only person in your life who ever made you do
that is who?

A. Mr. Sammy.

Q. Hang on just a second. Minord - thank you for
answering my questions. If you will sit there for just a
few more minutes and answer any questions that Mr. Hobbs
may have, ockay. Thank you.

CROSS-EXAMINATION

BY MR. HOBBS:

Q. Minor 4 , how old are you now?

A. Eight.

Q. Eight. Do you remember how old you were when this
happened?

A. No, sir.

Q. ‘Okay. Do you remember if it was a long time ago or a

short time ago?

A. No, sir.
Q.  Okay. Minor4 , Wwere you three years old when this
happened?

MR. DANIEL: Judge, he just answered he doesn't
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remember. I don't know how he's going to ask him the same
question.

MR. HOBBS: vDirectly ask him his burglar age.

THE COURT: That's all right.

BY MR. HOBBS:

Q. Were you three years-old when this happened?
A. I don't know.
Q. Okay. That's okay. Did you ever go and talk to

anybody after this happened? .

A. Yes, sir.

Q. Who did you go and talk to?

A. My sister.

Q. Your sister. Did you ever talk to a lady that showed
you pictures like the pictures Mr. Shipp showed you?

A. No that I remember.

Q. That's okay. Do you remember felling a lady when she
talked to you that ﬁncie Sammy didn't touch'you?'~

A, No, sir.

Q. Okay. And, Minor4 , I know this is difficult for
you, but we're almost done. When you saw Mr. Sammy's
thing was it hard or was 1t soft?

A. Soft.

Q. Have you ever seen any sort of material that shows
people with their clothes off? Any sort of pictures?

A. No, sir.
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Q. Has anyone ever showed pictures to you of people with
their clothes off?
A. No, sir.
Q. Okay. Has anyone ever touched you in a way that made
you feel bad?
A, Yes, sir.
Q. Okay. Anyone -- I know that you said Uncle Sammy did
this years ago. Anyone else other than Uncle Sammy?
A, No, sir.
Q. Okay.

MR. HOBBS: That's all, your Honor.

MR. DANIEL: No redirect.

THE COURT: Thank you, Minor4 . You may step down

know.
MS. HALL: The State calls Sally Williamson.
SALLY WILLIAMSON, after being duly sworn,

testified as follows::

CLERK OF COURT: Be seated. State your full name for
the Court spelling your last.
-~ THE WITNESS: My name is Sally Williamson.
W-I-L-L-I-A-M-S-0-N.

DIRECT EXAMINATION )

BY MS. HALL:

Q. Good afternoon, Ms. Williamson?
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A, Hi.
Q. Where do you currently work?
A. I work with the Care House of the Pee Dee which is
located in Florence.
Q. And what services does the Care House of the Pee Dee
provide?
A. We provide therapy and advocacy and forensic
interviewing'for children and families who may have
witnessed or been victims of a crime.
Q. And what do you do at the Care House?
A. I provide therapy as well as forensic interyiewing
which are two very separate roles.
Q. Okay.> Tell me what's the difference between therapy

and forehéic interviews, briefly? _

A. Therapy.is typically done with a child or a familyvto
assist them in processing any abuse that théy may have
experienced. So it's an on going process with'ﬁo real
time limit."

Forensic interviewing‘is much different. It's not
clinical ér therapeutic in nature, but instead for the
purposes of assessment. ., So often used as an investigative
tool by law enforcement and D.S;S. And it does
semi-structured interviews.

Q. Okay. How long have you been at.the Care House?

A. I have been there just over two years. It was two
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years July of this year.
Q. And what did you do prior to coming to the Care
House? Where did. you work?
A. Prior to that I was a child protective services
worker for Georéetown County Department of Social Services
for a little over six years doing foster care and
investigations. And prior to that I was a domestic
violence sexual assault advocate for a non—profif'in North
Carolina for just over six years as well. |
Q. And could you tell the ladies and gentlemen of the
jury a little bit about your educational background?
A. I have a bachelors in psychology from Western
Carolina University from 1998. As well as master's in
counseling from Western University which I obtained in
2011.
Q. And now what about you training in forensic
interviewing. Is there any specific training for that?
A. Yes, there is. I completed a 40 hour training course
in forensic interviewing on the basics of forensic
interviewing. 'And at the end of which there is actually a
mock interview which is evaluated by the peers and the
facilitators of the training. |
Additionally, I attended the 25 édvance interview
training regarding special circumstances. So interviewing

children with special needs and subjects of that nature.
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It was 25 hours, as well as'some on site traininé; The
actual on staff forensic interviewer that  was there when I
started it actﬁally observed her conduct several forensic
interviews as well for training.

Q. What would you estimate is the total numbef of
forensic interviews you yourself have conducted?

A. Approximately 850.

Q. Okay. And how many of those 850 would you say you
conducted in the‘pést year? 8o I guess since last - |

November? How many?

A. I would estimate approkimately 300.
Q. Okay.. And you mentioned earlier that forensic
interview is for fact finding purposes. Could you explain

a little bit more about that?

A. Forensic interview is like I said an assessment tool
used to gather informafion about suspected child
maltreatment. It follows a specific format in what we
call a protocol. Would you like me to explain?

Q. We'll get to that in just a minute. You mentidned
also that there were basically two different entities that
normally you all got cases from. What were those two
entities? |

A. Those are what we call investigative entities. So

- law enforcement and Department of Social Services when

they're conducting suspected cases of child maltreatment
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and they will often use forensic interviews to obtain
information.

Q. Why might D.S.S. or law enforcement use someone like

the Care House as opposed to doing interviews themselves?
A. It allows for a neutral party. Someone that.is not
involved in the actual investigation directly. To obtain
the information and often times especiaily in a situation
in my role we have an extensive experience for conducting
several interviews. And so ~-- but mostly because it
provides a neutral perspective to gathering the
information.

Q. Okay. You mentioned the protocols a moment ago..
What protocol do you use at the Care House?

A. We use what we call the R.A.T.A.C. protocol which an
acronym, and so each letter stands for something
different. It's a nationally recognizedlprotocol;

Q. All right. So let's very briefly stay on that. So
'R' is the first one. What does that stand for?

A. 'R' is for formatting. So the child firstAehters the
rocm. That's my copportunity to help them feel comfortable
in the room, explain the rules of the room, and my role as
an interviewer and I'll talk to them a little bit about
their interests to help them.

Q. So of getting to know you?

A. Yes.
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Q. Okay. TWhat about the 'A' in R.A.T.A.C.? What does
that stand for?

A. The 'A' stands for anatomy identification,'and so

present to each-child a drawing of a male and female

. figure to determine what words or what terminology they

use for different body parts.

. Q. And why do you want to know what words they use?

A. Because most people use different words for different
parts of the'body. In particular, the private parts.

Many kids have various, multiple words that they use or
terminology that they use for those parts. .So I want to
be sure that they make a statement I understand what
they're referfing to.

Q. All right. And what about the 'T' in R.A.T.A.C.?
What does that stand for?

A. The 'T' stands for touch inquiry. So at this point I
inguire, I ask the child about receiving touches that are
appropriate touches versus inappropriate touches. And if
the received those different types of touches.

Q. And what about"A'? What does the 'A' standAfor?

A. 'A' stands for abuse scenario, and so immediately
following the téuch inquiry they make a statement or a
disclosure about receiving inéppropriate touches or any
abuse that is the point in which I inquire more

information about the scenério. Exactly what happened in
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the situation.
Q. And what is the 'C' in R.A.T.A.C. stand for?
A. The 'C' stands for closure. And so the closure phase

is an opportunity for me to provide a"respectful'end to
the interview. To thank the child for talking to me, and
as well as reviewing any type personal safety and
boundaries for the future.

Q. How common is the R.A.T.A.C. protocol?

A. It's very common. It's nationally recognized. It's
used in about 19 states within the U.S. as well as two
countries internationally.

Q. And what type of questions —-- I know we've gone
through the different phases of R.A.T.A.C., but what'type

of questioning generally does R.A.T.A.C.. encourage you to

use?

A. Encourage -the use of what we call open ended
guestions.

Q. Could you give an example?

A. So an open ended question, tell me more about that or

tell me more versus directed question. For example, what
did your mom use to spank you. And sb we use more open
ended questions as we obtain more information throughout
the forensic interview that may be necessary to provide |
more directed questions.

Q. Why might it be necessary to get more direct with
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your questioning? o
A. Say for example a child in the open ended questions
makes a statement that the interviewer wishes to explore.

Or revisit a particular -element of a statement that they

made prior to gather a little bit more information to

understand what it is that they're trying to communicate.
Q. Okay. What about if the child just doesn't answer
the quéstion'at all? Does that ever happen?

A. It does. Sometimes that dces happen.

Q. And what is the RTA.T.A.C. protocol tell you to do if
a child doesn't answer a question?

A. Typically, the first thing that I do is allow them an

- opportunity to take a few minutes to think about it.

Maybe that the child ‘us processing the_question or can I

understand the question. If they still don't answer then

‘sometimes I'll rephrase the question or I'll state it a

different way to be sure that they do understand. And
sometime I even move on to another guestion and then

revisit the prior question a little bit Iater in the

" interview.

Q. Sally,. are the child's parents or guardians present
during the interview?

A. They're not prgsent during the interview. Sometimes
they will transport the child or accompany the child to

our facility, but it's very important that in the actual
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interview itself that it's only myself,‘the interviewer,
and the child.

Q. And why is it that you don't want the parents or
guardian in the room?

A. -We don't want the child to be concerned about
parents' response to what they may be saying or care
takers respbnse to what they may be saying in the

interview itself. -

Q. Where do you conduct these interviews? What type of
room?
A. They're conducted in a small, child friendly setting.

There is no toys in the room because we don't enéourage
play. It's simply for talking, and I explain that to the
kids when theyvcome into the room. And so it's just
myself and the child. Very few things in the room itself,

and there is a camera mounted in the corner of the room as

well.
Q. Who might be allowed to observe the interview?
A. A investigative entities that I have discussed

earlier, so law enforcement investigators, or Social
Services investigators.

Q. And does the child see those people who are observing
the interview?

A, No. They are in a room nearby, and the room

adjacent. And we have a closed circuit monitoring system




292

10
11
12
13

14

15

16
17
18
19
20

21

22

23

24

25

. Sally Williamson - Direct by Ms. Hall
313

so the camera that's in the room actually is wired to a

television system so that the person observing can

actually hear and see myself and the child.and -- live.
Q. Do.the parents or guardians get to observe the
interviews

A. ' No, they do not.
Q. Okay. Now, what about when the parents or guardians

come to bring the children. Do you take a social or

family history from those parents?.

A. We do often obtain that information. Typically, oﬁr

advocate conducts that piece of information gathering with
the parent or caretaker that's present.

Q. And how extensive is that information gathering?

A. . It is fairly brief. It's information like who lives

in the home, information about mother and father, a brief

‘allegation history so what are the concerns or the

allegations.. And in particular infprmation about the
child like any special needs, do they have any speech or
hearing difficulties, are they on grade level, do they
havé any other emotional or behavioral issues.

Q. Now, what about law enforcement. What information do
you obtain from them?

A. Typically, from law enforcement we get a Véry brief
statement or information. So for example, the brief

allegation. So it's an investigation of possible child
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sexual abuse, the allege perpetrator if that person's
identify is known as well as the information from the

- parent or caretaker that's responsible for the child.
Q. Now, when you're obtaining all this information from

the parent or caretaker as well as the invéstigative
entity, D.S.S. or law enforcement, what's the purpose of
obtaining all of that information? |

A. The main purpose so I'm aware when I go into the
actual forensic interview if I need to make any special
accommodations for the child. If the child is not -- if
the child has any developmental delays. Those are
certainly pieces of .information that are relevant so I can
modify and accommodate the child to meet their
developmental needs. So that's the main reason for that
family history or information is gathered and emotional
behavior history.

Q. And do you share the information you get from law
enforcement or prents with the children-z

A, No.

Q. Why is that?

A. We certainly want when we go into a forensic
interview for it to be very neutral, and so I really don't
provide any information to the child in the interview
other than my name and my role as an interviewer.

Q. Do you know Minor 1 ?
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A. I do.
Q. How do you know him?
A. He was referred to the Care House for a foréﬁsic
interview.
0. And who made that referral?
A. Sergeant Jason Turner of the Dillon Police
Department. -
Q. When you received the referral what information was

given to; you?

A. It was an investigation of possible child sexual
abuse, and that that were possibly other victims.

Q. And when you received that referral who brought
Minorl in-for his interview?

A. His mother, Mrs. Murphy.

Q And was law enforcemeﬁt with Mrs. Murphy as. well?
A Yes.

Q. Who was there?

A Jason Turner.

Q And did you have an opportunity to speak with Mrs.

Murphy ‘and/or Jason Turner and obtain all of that history?

A. Yes, I did.

Q. And was any of that informétion shared with Minor1 .2
A. - No, it was not.

Q. Okay. And you- said you did conduct an inteiview with

Minor 1 .?
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A. Yes, I did.
Q. Do you know what that date was?
A. It was May 29th of 2012.
Q. Okay. And how old was Minor1l when he came in for
that interview?
A, He was six years-old at the time.
Q. How might his age, the age of a six year old, be a

factor in Minorl 's ability to communicate with-yog?

MR. HOBBS: Your Honor, I'm going to object to that.
It seems to me to be edging on veracity as to his ability
to try to tell the truth about these accusations.

MS. HALL: Actually, trying to ask about his ability
to communicate like an adult. Nothing about veracity in
this case. | |

THE COURT: Okay. Go ahead. Overruled.

THE WITNESS: A sex year old would certainly be able
to answer very basic questions, typically. But, of
course, not be able to articulate or give as much detail
as an adult or an older child would present.

BY MS. HALL:

Q. Who was in the room during the interview on May 29th?
A. Just myself and Minor |
Q. Okay. Were there any interruptions or outside

interferences during your interview?

A. No, there were not.
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Q. Was Minor 1 cooperative with you?
A. He was.
Q. Was he able to provide details to ?our questions?
A Sometimes, yes. |
Q. Okay. How was his demeanor during the interview?
A. He was rathér engaged and willing to answer

guestions. As we began to get into the very detailed

‘specifics in the interview he did become a little bit more

withdrawn.

Q. Was Nﬁmﬁl able to disclose any type of sexual abuse
to you? |

A. He did not disclose sexual abuse. No.

Q. Okay. How common is it for a child to come in and

disclose everything tﬁatihappened.t0<them‘in a forensic
interview with you?
A. It's not uncommon for them to nof provide all of the
details of a particular scenario incident especially if
their -- if there is any occasion that its been more than
one occurrence. |
Q., Why is that?

MR. HOBBS: Your Honor, agaih,vthié seems to me to be
a veracity question. She's asking about why the children
sometimes don't give information versus what this
particular individual did. I do think we're talking about

veracity at this particular time.
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MS. HALL: I was asking generally, but I can réphrase
it.
BY MS. HALL:
Q. Generally speaking, not speaking of this interview,
why would a child not disclose everything or disclose
plieces of something?
A. It could be for a variety of reasons. They could be
afraid. They could fear that they're in trouble. They --
it could have to do with the dynamics of the relationship
to the alleged perpetrator. It could be that they don't

completely understand some of the questions. It could be

that the interviewer does not -- isn't thorough in their
questioning.
Q. So even it could be what you're doing with the child

that they may not?

A. Absolutely.

Q. Okay. What if any recommeﬂdations did your make
following your interview with Minorl :?

MR. HOBBS: Your-Honor, I'm going to object to any
conclusions or recommendations following the forensic
interview. I do believe they're inadmissible and then
speak to the veraéity of the child's statement.

THE COURT: She's not qualified as an expert so.

MS. HALL: Correct.

THE COURT: Draw it -in.
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MS. HALL: - I was just asking what recommendation she
made as an interviewer. I can withdraw the question.
THE COURT: Might best.

BY MS. HALL:

Q. All right. Do you know Minor2 ?
A. Yes, I do.
0. All right. And I, for purposes of clarification,

what does he like to go by?

A. He goes by Minor2

© Q. All right. We're going to call him Minor2 1if that's

okay? How. you know Minor2-?

A. Minor2 was referred to theVCare House for a fcrensic
interview.

Q. Okay. And who made that referral?

A. Sergeant Jason Turner from the Dillon Police
Department.

Q. And when you received a referral was the same

information that you gave us on Minorl was that the same

information you got .on Minor2-?

!

A. Yes.

Q. Did you interview Minor2 -?

A. T did. Yes.

Q. When did you interview Minor2 2
A. That was on Jﬁne 11th of 2012.

O

All right. Why was Minor2 interviewed -- not
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interviewed the same day as Minorl .?
A. Minor 1 made the first allegation so we scheduled his
interview first.
Q. Okay. How old was Minor2 when he cam in for his
forensic interview?
A. He was four years-old at the time.
Q. And not speaking to veracity but how might his age,

the age of a four year old, be a factor in his ability
just to communicate with you? .

MR. HOBBS: . Your Honor, I believe this goes beyond
her ability to testify as a forensic interviewer. We're
getting into child development and psychology. She's not
been qualified as an expert, and I don't believe she can
testify to these characteristics.

PROSPECTIVE JUROR: She can tesﬁify as how his. age
was a factor in his ability to communicate with her..

THE COURT: Strictly on that, but I don't want to get
too deep in this. You know how tight they are on us about
this.

MS. HALL: I agree.

BY MS. HALL:

Q. Speéking of Minor2 -, how might his age have been a
factor in his ability to communicate with you?

A. He certainly could answer very basié questions, but

not articulate himself in the same way that an older child
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or an adult would be able to.

0. Okay. Who was in the room during your interview with
Minor 2 +?

A. Just.myself and Minor 2 ,Fthe child.

Q. Okay. Were there any interruptions or 6utsid¢

interferences during that process?

A. No.

Q. Was Minor2 abie to answer your questions?

A. Sometimes, yes. .

Q. Okay. How was Minor2 's demeanor during his interview?
A. He was fairly open and forthcoming throughouf the

interview.
Q. ‘All right. .And I want to ask you about Minwor3

Do you know Minor3 ?

A. Yes, I do.
Q. How do you know him?

A. He was also referred to the Care House by Sergeant
Turner of the Dillon Police Department. |

Q. Okay. And when ydu received that referral did you
get any different information or just the same thing with
Minor 1 and Minor2-?

A. Very basic information, and suspected.child sexual
abuse and there were possible other victims.

Q. ‘ Okay. ‘Aﬁd when you got that information from

Sergeant Turner wagMinor3 made aware of any of the
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information that you received?

A. No.
Q. Okay. Did you conduct an interview .withMinor3
A. I did, yes.

Q When was that?

A That was on May 31st of 2012.

Q. And how old was he?

A He was six years-old at the time.

Q Not speaking to veracity and not speaking generally;
just Minor3  How was his age an factor in his ability to

communicate with you?

“A. Once again, able. to provide very basic information

but not give description and articulation the same way as
an older child or an adult.
Q. Were there any interruptions or outside interference

during your interview with Minor3

A, No, there were not.

Q. Was he cooperative?

A. He was, yeah.

Q. Was Minor3  gble to provide details to your questions?
A. Yes, he was.

Q. Was he able to answer who, what, when, where type
guestions?

A. Yes, he was.

Q. How was his demeanor during the interview?




302

10
11
12
13
14
15
16
17
18
19
20

21

22.

23
24

25

Sally Williamson -.Cross by Mr. Hobbs

323
A. He was open and forthcoming throughout most of the
interview.
Q. Was D.J, without saying what he said, did he make a

disclosure to you of sexual abuse?

A.. He did. »

Q. What if anything did he tell you regarding where the
abuse occurred?

A. He indicated that it was at a neighbor's house. A
white house, énd he indicated it was Mr. Sammy’s.

Q. Okay. And was he able to relate anything to.you

regardihg'when the abuse occurred?

i He indicéted that it was -- I believe that he said it

was a warm outside. And I do recall that much.
Q. All right?
MS. .HALL: Beg' the Couit's indulgence.
BY MS. HALL: ‘ |
Q. No further questions for you. Pleasé answer anything
Mr. Hobbs may have for you.

CROSS-EXAMINATION .

BY MR. HOBBS:

Q. How you doing, Miss Williamson?
A. Good.
Q. Allnright. Miss Williamson, tell me what was the

date of your initial meeting with Minorl ?

A. That was on May 29th of 2012.
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Q. 2012. So not this past May 29th? The year before
that?
A. Yes.
Q. Okay. Now, you said that you get particular

information from the family and from the investigator. Do
you have your notes here today?

A, No, I do not.

Q. You do not. You did not bring your notes to Court
here today?

A. I brought the children's files. What are you

referring to when you ask that?

Q. You forensic report. Your summation of the child's
interview?
A. I do have a forensic report.

Q. Okay. Can we get that?
THE COURT: You may step down.
MS. HALL: Your Honor, briefly before she goe may we
approach?
(WHEREUPON, a bench conference was held off the
record in the presence of the jury, but out of the
hearing of the Jjury.)
BY MR. HOBBS:
Q. Okay. When you intake information as far as the
alleged perpetrator in this case who was the alleged

offender?
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A. I believe his name is Sammy Lee Scarborough.
Q. All right. Very good. And when you obtained a
criminal history from Mr. Scarborough what informétion did
you get?
A. I, honestly, without reviewing the report or
referring to the report I do not recall.
Q. Fantastic. I would ask that you get a copy c¢f the
report so you can review it to refresh your memory at this
time.

MS. HALL: I have copies of it, so she can just use
mine.
BY MR. HOBBS:
Q. Okay. So, again, when we're talking about Minor I
what was his criminal history that you wrote down or that

you received as far as the offender?

A. Two prior charges of C.S.C. with minor. ©Never
prosecﬁted. |

Q. Okay. Did you ever see any record from "Mr.
Scarborough?

A. I did not.

Q. Okay. Where did you get that information?

A, Typically-the information in a family history is

-obtained either by the parent or caretaker present or law

enforcement present.

Q. Okay. And what law enforcement was present on this
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day? -
A. . Sergeant Jason Turner of the Dillon Police
Department.
Q. Okay. Do you recall how many times you askeq Minor 1
if Sammy touched him? |
A. Verbatim? That particular question?
Q. Yes?
A. Or how many times I asked about inappropriaté
touching? | |
Q. How about this.
A. There's a difference.
Q. Very good distinction. Let's say how many times did

you ask him if anyone had ever touched his private parts
before?

A. ~ Without reading through the entire transcribed report
I can you tell you how many times I asked that.

Q.- ©Okay. Well, lets look at the report. If yoﬁ go down
to touch inquiry did you ever ask him if anyone héd ever

touched his private part before? Second paragraph touch

inquiry?
A. Yes.
Q. Okay. What was his response?

MS. HALL: Objection. Hearsay. She can't testify to
what he said during his forensic interview just like we

can't ask what he testified to.
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MR. HOBBS: Prior inconsistent statement,‘four Honor.

MS. HALL: That's false ---

MR; HOBBS: Your Honér.

MS. HALL:  --- impeachment ---

MR. HOBBS: Your Honor; if I may;

THE COURT: She's right.

MR. HOBBS: Your Honor, I can present the rule.
Extrinsic evidence of prior inconsistent statements can be
brought into the Court for ---

MS. HALL: To the witness. That would be Minorl not
Miss Williamson.

MR. HOBBS: Very good.

BY MR. HOBBS:

Q. What was the question you asked following that
guestion?
A. I asked if anyone had ever touched his middle in

parentheses penis or his butt, and again he said, 'no'.

Q. Okay. What was the question that you asked following
that?
A. I asked him if anyone had eVer tried to make him

touch their private parts, and he said, 'no'.

MS. HALL: Objection. She can't read the answer. He
can ask her her questions. She'also can't read from the.
report. That's as good as putting it in evidénce.

MR. HOBBS: Your Honor, I.can --—-
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MS. HALL: She can refresh her memory.

MR. HOBBS: I can rephrase my questions.

THE COURT: Overruled.
BY MR. HOBBS: |
Q. Do you know if you asked Minorl these questions one
time or multiple times?
A, I rephrasé questions and asked about the different
types of victimization.
Q. Okay. So you wouldn't ask them the same quéstion
more than once?
A. I can't say that. I'm not sure.
Q. ° Okay. I would ask you to go to Page Eight of your

report. - Looking at the second paragraph did you ésk him
if anyone had ever touched his butt?

A. Yes.

0. Okay. Did you ask him if anyone had ever made him
touch their middle or penis?

A. Yes, sir.

Q. Did you ask if anyone had ever put anything‘into his
mouth that he didn't want there?

A. Yes.

Q. So to your recollection that's the second time you
had asked that question, correct?

A. Which question?

Q. All of them actually. Let's look with anyone had
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eVer made:him touch their middle. lWas that‘the éécond
time you asked thét question?

I'm_not sure what number that is?

I don't have numbers. On Page ‘Eight?

Okay.’

In the center of the paragraph?

=R O R R @

AMy concern is that you skipped several pages, and so
I'm not sure in between. .

Q. Okay. Very good. But at least two times you asked
that question? | |
A. Yes.

Q. Okéy. And in summation did you ever ask if Mr. Sammy

put his‘penis anywhere on anybody's body?

A. Yes.
Q. Yes?
A, Yes.
Q. Okay. And in sumﬁation did Minor 1 ever feport any

sexual abuse?

MS. HALL: . Objection, Your Honor. He can't ask what
Minor 1 repérfed. | |

MR. HOBBS: Your Honor, that's the same question that
she phrased as to ---

MS. HALL: Time and'place.

MR. HOBBS: Your Honor, if any sexual allegétions

were ever presented. '"That's what's I'm asking. That's
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the same question that she asked on direct. I'm
reiterating it.

MS. HALL: Your Honor, I believe that' the question,
if he's allowed towaék heérsay, is whether a disclosure
was made and if it was time and place.

BY MR. HOBBES:

Q. - Were any disclosures made by Minorl of any sexual
assaults on him?

A. No.

Q. Thank you. Let's go to Minor2 . Now, Minor2 , when
did you take his statement?

A. I interviewed Minor2 on June. 11th of 2012.

Q. Okay. And so you didn't do Minor2 's and Minorl 's

statement on the same day?

A, That is correct.

Q. Very good. Now, was Sergeant Turner present at that
interview?

A. Yes, he was.

0. Okay. And looking at what -- we won't even look at

it yet. Do you recall if you asked him if he had ever
been touched before? |

A. Yes.

Q. Okay. Do you recall how many times you asked him if
hebhad ever  been touched before?

A. I do not. -
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Q. Do you recall if it was one time or more than one
time?
A. vi don't underéfandAthat question.
Q. Do you recall if you asked him if he was touched one
time or more thén-bne.time?
A, I don't fecall.
0. Okay. "I would have you look to thé abuse scenarios

did you ask if anyone ever touched his ding dong before?

A. - Yes.

Q. Okay. Did you ask if anyone every touched his butt?
A. Yes.

Q. . Did you ask if any anyone ever put aﬁything into his

mouth that he didn't want there?

A, Yes.

Q0. Did you ask if he had seen somebody touch someone
else's private parts?
A. Yes.

Q. Okay. Now, were there any disclosure of sexual

allegations other than'Mr._Scarborough for Minor 2 ?

A. Not to my‘recolleétion.. No.

Q. Okay.

A, No.

Q. Okay.- Looking again'on Page 11 do you recall‘if you

asked him a second time if anyone had ever .touched his

ding dong before?
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A. Yes.
Q. Okay. Did you then again ask him again if ényone put
anything into his mouth?
A. Yes.
Q. Did you ask again if anyone ever touched his butt?
A. Yes.
0. Did you ask again if anyone had ever made him touch
their ding dong?
A. Yes.
Q. OCkay. Now, again, did he present any allegatiohs of

sexual abuse to you? Minor2 , did he produce any evidence

or -- I'm sorry. Any statements regarding sexual abuse?
A. No.

Q. Any descriptions of sexual abuse to you?

A. No.

Q. No. ©Now, you told us earlier that there were no

interruptions to the interview; is that correct?

A. That is correct.

Q. Okay. What about when yoﬁ go leave the room and you
go talk to Investigator Turner, would that be an
interruption?

A. I don't consider it an interruption. It's typically
the process that we use especially if-an investigator is
observing the interview.

Q. Certainly, there was an interruption in the interview
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when you left the room?

A. Okay.

Q. Now, let's look at Mimer3  Did you ask Minor3 1 f

Mr. Sammy ever tried to make him touch his turtle? And
we'll go to the abusé scenario. And, actually,_We'll go
in order. 1I'll withdraw that question did you ask him if

anyone had ever touched his private parts?

A. »Yes.

Q. QOkay. Did you ask him if Mr. Sammy tried to touch
itz

A. If you're referring to the top of Page Fivé, no.

Q. I'm referring to —--- |

A. I asked if anyone had ever touched his private parts.
Q. Okay. And then if you go down a little bit further

you asked the question again. If he, Mr. Sammy. You see

that question?

A.. Yes.

Q. Okay; Did you then ask him if Mr. Sammy tried to
touch him?

A. Yes.

Q. Okay. Did you then ask if Mr. Sammy did anything to
his turtle?

A. I asked him to tell me -- tell me ---

Q. Okay?
A. -—— about that.
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Q. We continue down. Did you ask if Mr. Sammy did
anything to his turtle when he showed it to him?'.
A. Yes.
Q. Okay. Coﬁtinuing down. You then‘asked if Mr. Sammy
put anything into his mouth that he didn't want there?
A. Yes. |
Q. . Okay, And let's go ahead and go to the back of the
interview. I don't want to have to make you read the
whole report there. Let's go to the last page, Page 8.
Did you ask -him again if Sammy put anything into his
mouth?
A. Yes.
Q. Did you ask him again if Sammy ever touched his
turtle?
A. Yes.
Q. Did you ask him again if Sammy ever tried to touch
his turtle?
A. Yes.
Q. - Okay. So these questions were asked several times to
these children, correct?
A, As é follow up to prior statements that the child
made? .- |
Q. The identical yes or no question was asked éeveral

times, correct?

A. Yes.
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Q. Okay. And these questions, you said that you were
concerned that these children might not be able to
artichléte since they're not very old, rigﬁt?
A. .‘Baseq.on their age.
Q. -Based on their age, so you wouldAask‘theﬁ yes or no
questions, correct?
A, I asked different types of questioﬁs including yes or
nb. Yes.
Q. And tell me when you come across potential other

sexual allegatioﬁs do you ask them about that or do you

continue to ask what you're basis is for this offender?

A. Explain your question over.

Q.  If the child is to articulate that there has been
some other sexual abuse do you follow up on that or do you

steer him back to the abuse that you're there to talk

about?
A. Well, I certainly first I continue to ask about what
we're already -- the topic we're already discussing.

However, I do follow up with any the disclosures or other

people that the child has identified as abusive in some

way?

Q. Okay. Do you understand the difference between a
sexual»assault and a sexual battery?’

A. No, not necessarily.

Q. Okay. If we were to say that a sexual assault
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generally involves some sort of penetration or a sexual
battery generally involves some sort of penetration would
that sound about right?

MS. HALL: Objection, Judge, she says she doesn't
know the difference. _

MR. HOBBS: I'm asking her if she believesvthat to be
a sexual battery._,

THE COURT: If she knows.

THE WITNESS: I don't know. I know there are several
different types of charges all with specific elements to
them. I can't tell you what each and every étatute is.
BY MR. HOBBS:

Q. Understood. Understood. Well, we're using the’
words, 'sexual ‘abuse' here. If I'm to ask did Minor3
disclose any information about a sexual battery as I just
described it ---

MS. HALL: Objection. Can't ask that.

BY MR. HOBBS:
Q. As I just defined it.

MS. HALL: Hearsay. Exception ---

THE COURT: Sustained.

MS. HALL: Thank you.

MR. HOBBS: No further questions, Your Honof.

MS. HALL: No redirect.

THE COURT: You may step down. Thank you.
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MS. HALL: State calls Investigator Valerie Williams.
VALERIE WILLIAMS, after being duly sworn,
testified as follows:
CLERK OF COURT: Be seated. State your full name for
the Court spelling your last.
THE WITNESS: My name is Valerie Williams.
W-I-L-L-I-A-M-S. |

DIRECT EXAMINATION

BY MS. HALL:

Q. Where do you work, Ms. Williams?

A. I work for the South Carolina Attorney General's
Office.

Q. And what do you do thére?

A. I'm a criminal investigator.

Q. How long have you been an investigator with the

Attorney General's Office?

A. Since January of this year.
Q. What did you do prior to coming to the A.G's Office?
A. Prior to that I worked for 16 years for the State Law

Enforcement Division as a criminal investigator as well.
Q. And that's S.L.E.D?

A. That's S.L.E.D.

Q. Okay. And what did you do prior to S.L.E.D.?

A. I, for nine years, I was an officer with the Sumter

Police Department. I worked two years on patrol and the
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rest of the time I spent in investigations.
Q. So you've been in law enforcement for about how long?
A, Over 25 years.
Q. Okay. What about working with children? Have you
had any special training to work with children?
A, I have é bachelor's in criminology and a master's in.
counseling. Aﬁd in that -- in completing that degree I

had to do over 750 interning hours, and I did.counseling
with both adults and children. And the children were
in -- the children I counselled were in a child advocacy
center.

I'm also trained to do forensic interviews and as a
victim's advocate.
Q. How did you come to be involved in this case?
A. I work under the supervision of Lieutenant Pete
Logan, and attorneys in our office, when they wané
assistance with cases, they go to him to have an
investigator assigned. I was assigned by Pete Logan.
Q. So you were assigned to be the investigator on this

case for the Attorney General?

A. That's correct.

Q. Have you met Minor 1 2

A. I have.

Q. What ‘about Minor2 ?

A. ‘T get their names kind of confused as Minorl and
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Minor2 , so Minor2 is good. Yes, I have meet Minor2 as well.

Q And what about Minor3 ?

A Minor  yes, I've met Minor3

Q. What about Minors 2

A Yes, I met Minor4 as well.

Q I'm going to go one at the time. When did you first

"meet Minorl ?

A. I first met Minor] when we met at the Solicitor's
Office. I believe it was August 23rd of this year is my
first meeting with him.

Q.  Okay. Wheh was the next time you met Minorl ?

A. ' The next time I met Minorl I want to say that was

October the 23rd the next time we met.

Q. What about Minor2'? You recall the first time you met

Minor 2 -?

A. Well, it would have been the same day. I mef both
brother together?

Q. Okay. Do you recall who brought Minor1l and Minor2 to

the August 23rd meeting?

A, The August 23rd meeting was their mother. I believe

her first name is Queena.
Q. And then what about the October meeting? Do you

recall who brought them?

" A, I honestly don't recall who brought them that day.

know it was not Queena because she had passed away.

I
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Q. Okay. What about Minor3 Do you know the
first time you met Minor3
A. I met Minor3 T believe it was October the 18th. You

and I went out to his elementary school.

Q. - And what about after October 18th? Did you meet with
Minor3  3gain? |

A. I don't believe I.met with Minr3  again that I can
recall ﬁﬁtil we are here.

Q. Okay. And what about Minord 2 When was the
first time you met him?

A. I actually met Minord for the first time on

October 31lst.

Q.. So last week?
A. It was last week.
Q. Okay. And were all of these meetings in preparation

for trial?

A. Yes, they were all for trial prep.

Q. Okay. So who was with you? I know we mentioned a
bunch of different meetings, but do you know who was with
you at thoée meetings?

A. Normally, when I'm assigned to an attorney I go with
them and we do any trial prep. I go with them. So the
vast majority of the meetings I was with Ms. Hall. And

scometimes as well with Mr. Daniel. I believe the one on

October 31st, however, I was only with Mr. Daniel.
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1 Q. And why is it you usually accompany the prosecutors
2 in tfial preparation? |
3 A. One of the fhings that I've learned on my journéy
4 through law enforcement and working on these types of
5 cases is that children tend to disclose in pieces, and
6 often times if I'm with an attorney and -they're asking a

7'  kid questions they may séy something that they hadn't said
8 before. And we certainly don't want to put the attornéy
9 in the role of having to testify? |
10 Q. So you're basically thefe to testify if something
11 different comes up - or beApresent? S
12 A. Exactly.
13 Q. Okay. Did you have the oppoftunity to talk with any
14 0of these boys?’
15 A. I hgve.
16 Q. Wifhout telling me what any of the boys said -- I'm
17 going to take them one at the time. |

18 | A. Okay.

19 Q.. Can you tell me whether Minor1 made a disclosure of

20 any type of sexuél abuse?

21 A. I believe so. . Yes, he did.

22. Q. And where did Minorl indicate it occurréd, the abuse
23 occurred?

24 A. Minor1 , like a lot of kids his age is probably not

25 good with addresses and locations. All I recall is
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Mr. Sammy's house.
Q. Okay. And when did Minor1 indicate that it occurred
or did he indicate when it occurred?
A. He didn't indicate it occurred this year. All I knew

for sure that it was prior to this year.

Q. Okay. And did that disclosure occur on August 23rd,

October 23rd, both or neither?

A. I honestly don't remember the August 23rd.

I do

remember October, and I remember again he was also here

with Mr. Daniel and said that again.

Q. All right. He did make disclosures on both of the

October dates, and you're not sure about the August date?

A, I'm just not a 100 percent sure.

Q. Okay. What about Minor2'2 Has Minor2 ever made a

disclosure to you of any type of sexual abuse?

A. Minor2 has not.

Q. All right. What about D.J? Has Minr3 ever made a

disclosure to you of any type of 'sexual abuse?

Minor2 did.

You said Minor3
Okay. Just make sure.

I think you saidMiner3

b= o T o N S

Just to make sure that I'm clear, Minorl

Did D.J -- oh, eXcuse me. Did I said D.J?

Did Minr3 tell you where the abuse occurred?

did.

Minor 2
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1 || did not. Minor3 did.

2 Q. Okay. 'And where did Miner3 s3y it occurred?

3 A. Okay.  Minor3 said also Mr. Sammy's backyard or barn.

4 Q. And when did Minor3 say it oécurred?

5 | A. He did not give a date. He only just —-- didn't say
6 || this year. |

7 Q. Okay. And what about Minor4 ? Without saying
8 what he said did Minor4 " indicate thét he had been

9 sexually abﬁsed?
10 A, Minor 4 did indicate that, yes.
11 Q. Did Minor4 tell you whére the abuse occurred?

12 A, Mnod like to over boys, just said Mr. Sammy's.

13 My recollection is the backyard, the barn.

14 Q. Okay. And did Minor4 indicate to you when that
15 occurred?
16 A. Again, they did not give dates. Dates are very

17 difficult for .children. They are very difficult for soﬁe
18 adults. They just know it didn't happen:this year. It
19 was before this year.

20 MS. HALL: Beg the Court's indulgence.

21 BY MS. HALL:

22 Q. 'Agent Williams or Investigator Williams, excuse me.
23 When you spoke with Minor1 was Minor2 present?
24 A, No. When I initially.met the two brothers they were

25 both there, but when we speak to the children we speak to
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them separately.
Q. What about MT¢3 Were any of the other children
present when you spoke with Minor3
A. No. As a matter of fact Mmoer -- they weren't even in
the same city because Minor3 was in Winnsboro.
Q. All right. And what about when you spoke with
Minor 4 ) |
A, " Minor4 , as I said, for the first time it was here in
the court. |
Q. Were the other children there when you met with
Minor 4 2
A. No. Actually, we had put them in a separate room.
Q. Okay; What about their parents? Were there parents
in the room with you when you talked to the children?
A. No. Not when we had all of the separate meetings and

when we came to Court to actually show them the courtroom

we had the parents sit with the other children outside. I
do remember Minord just didn't want his mom in the room.
Q. Okay. So the children didn't have other children

around or their parents around when they were?
A. No. No. We tried to keep them very separated

because we don't want any suggestions.

Q. No further questions. Please answer anything

Mr. Hobbs has.

MR. HOBBS: Your Honor, may we approach briefly?
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(WHEREUPON, a bench conference was held off the
record in the presence of the jury, but out of the
hearing of the jury.)'

CROSS-EXAMINATION

BY MR. HOBBS:

Q. Ms. Williams, in preparation for this trial did you
prepare any notes or reports?

A. No. I did look-at my calendar and I did talk with
Ms. Hall.

Q. So you looked at your calendar. When you spoke to
the children did you take any notes or prepare any
reports?

A, I did ﬁot,prepare any reports. I took some notes to
help>my memofy.

Q. - Okay. Within those notes would you aisclose what you
talked about, where you talked about? Things like that?
A. I would have put down something. When I prebare for
talking to kids I look at, for instande, the notes that
Ms. Hall would have for her forensic interviews, etc. And

then if I hear anything that said differently I would note

that.

Q. 'Qkay, SO you never prepare any sort of investigétive
report?

A. It would have to be a very extensive change in what

they were saying from one time to another for me to
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generate a separéte report.
Q. So we have no -- nothing for you to reference as to
what you did in this investigation?
A. I have my calendar notes. I wrote the dates down
from my calendar. -
Q. That's your report? That's your notes?
A. ' No, sir. This is just -- I went in my calendar today

and made sure that I knew what date.

Q. But

A. Yes,

MR.
MS.
THE

THE

MR.
one more

Court is

that's 1it?

sir.

HOBBS: ©No further questions.

HALL: No further questions, Your Honor?

COURT: Thank you. You may step down.

WITNESS: Thank you.

COLLOQUY

DANIEL: Judge, that's

it for the day. We have

witness that we are going to call whenever the

ready in the morning.

It's the one we talked

about earlier, we then will rest after that.

- THE

COURT: All right. We'll stop for the evening.

Once again don't discuss the case with anyone: Don't

allow any contact.

see you at 9:30 in the morning.v

Y'all have a good evening,  and we'll

Everybody else remain in

the courtroom while the jury departs.

(WHEREUPON, the jury panel was excused from- the
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courtroom.at 4:48 p.m.)

MR. DANIEL: Judge, prior to closing argumenfs I

~would just like to put out there the idea that anything

that these kids said during their forensic interview is
not admissible. It's not to be argued. It is not)to be
mentioned. ”

Now, obviousiy, any respénse that they gave to any
questions about that can be, but anything else is not
going to be admissibie and I don't want have to be
objecting during .the closing argument.

MR. HOBBSE 'Your Honor, I can address that
hypothetical objection, if you like me to.

THE COURT: Go ahead.

MR. DANIEL: I said Mr. Hobbs would object. I don't
want to hear a whole bunch of stuff. He can't say more.
I would --- | |

THEvCOURTEJ;Let the Solicitor hear it.

MR. HOBBS;‘ I will tell them how I feel about.the
that. I would liﬁit to what the children said on the
stand as to what they told the forensic interviewer and I
would also limit the forensic interﬁiewerfs statements
régarding them declaring any sort of sexual assault as
brought out by the Solicitor.

That would be the limit of my statements. about what

-they said to the forensic interviewer.
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348

MR. DANIEL: We'll see.

THE COURT:

All right. 9:30 in the morning.

END OF TRANSCRIPT OF RECORD
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STATE OF SOUTH CAROLINA )

COUNTY OF DILLON )

I, HATTIE O. GORDON, Official Court Reporter for the
4th Judicial Circuit of the State of South Carolina, do
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complete Transcript of Record of the proceedings had and
evidehce introduced in the trial of the captioned case,
relative to appeal, in the Court of General Sessions for
Dillon County, South Carolina, on the 5th day of November,
2013. |

I do furﬁher certify that I am neither of kin,

counsel nor interest to any party hereto.

February 17, 2014

N
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(WHEREUPON, other Court-related business was
conducted on the record but not related to the triai
of~this‘¢ase and not included in this transcript of
record.)

COLLOCQUY

THE COURT: .All right. Back to the Scarborough
trial.

MR. DANIEL: Judge, I do need to put on the record
the offers that was made to the defendant juét for
appellate purposes.

MR. HOBBS: I need to get the deféndant,,Your Honor.

MR. DANIEL: Oh, I'm sorry. Judge, I just want to
put .on £he_£ecord fhevoffers that have been made to the
defendant when Mr.“Nick Lewis of the Public Defender's
Office represented Mr. Scarborough. There was an offer of
a cap of 20 years. Obviously, he would have pled to a
lessor charge since the charge that he's on trial for, the
main charge carries a minimum of 25 years. That offer was
rejected.

And fhen when we came in here Monday morning.to start
the triai,'ﬁbw,_fhe defendant was represented by
Mr. Hobbs. We had discussed back in chambers with the
Court, We‘havé discussed sevéral times in between the
parties here a recommendation, even a negotiation, of 25

years to all three counts of C.S.C. with a minor in the
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first degree. All the other charges would have been
dismissed.

The defendant had ample time to discuss that with his

- lawyer. There were several breaks taken so that they

could discuss the -- that offer. And from our
understanding the defendant was fairly close to taking
that offer, but at the last minute decided to proceed with
jury selection and proceed with thevtrial which, of
course, is his right.

And at that point, of course, once we began selection
of the jury the State had no offer on the table as is our
practice in-situations such as that. And I just wanted to
note all of that for the record. And the State is ready
to proceed this morning. We have one witness and then
we'll rest. |

"MR. HOBBS: May Ivbe‘heard briefly, Your Honor.

THE COURT: Mr. Hobbs. |

"MR. HOBBS: Thank you, Your Honor. I don't have any
objections to what he presented as far as the factual
circumstances surrounding offers made to Mr. Scarborough.
I can represent that I was not representing'him at the

time of the original offer, but I would take the State's

-word that was the offer that was presented.

Your Honor, we have one witness today I believe left

for the State. It's my understanding this is an expert
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witness. I found out about'this witness on Monday when I
arrived in Court. I have not seen any of the material
involving this expert. " And I have concerns about_whét
this expert is going to testify to.. I would ask the
State, before we put her on the stand, to tell us the

nature of this expert testimony so I can make a proper

objection if it's necessary.

THE COURT:  Okay.

MR. DANIEL: Certainly the State is not entitled to
give the Defense any witness list prior to trial. We gave
Mr. Hobbs the withess list befofe jury selection as we
always dé. There is ﬁo rule that says that we have to
tell them anything beforehand.

The witness in this -- the expert in this case is
Gaye Allen Cook who we will seek to have qualified as an
expert in child abuserassessment. She has nothing to do
with this case. She has never met these children. She
hasn't evaluated anything in this case. All she knows
from this case»is what I told Her, and that is that we;ve
got four little boys. These are the accusations.

She's going to testify generally as to child abuse
assessment, and that's actually how the most recent case
law prefers it, The most recent case law says.it's better
to ﬁave an ihaependent experflfo talk about these things.

And she has -- she's done no reports. She has -- which I
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would have to turn over, but she's done no reports.
Again, like I said has nothing to do with this case. éhe
is speaking strictly in general terms. And the case law
wholeheartedly supports our»ability and our right‘to call
her in the context in which we plan.

THE COURT: No report.

MR. HOBBS: Thank you, Your Honor. I would p;esent
to the Court an.objection if I may at this point.

THE COURT: Whly don't you hold that until she is
qualified.

MR. HOBBS: Yes, Your. Honor.

THE COURT: No. On second thought if there is
something you want to put on the record now about that
feel free to go ahead, but you need to make sure that we
renew it after the qualification process.

MR. HOBBS: Certainly, Your Honor. Very briefly. I
would ask the Court now to enact a motion in liminie or I
would present a motion in limine as to this expert
witness. -Again, I would assert to the Court that I have
no notice of this witness until the day of trial started,
and therefore, had no opportunity to evaluate what her
testimony would be and get an expert witness to rebut her
testimony. |

Your Honor; secondly, I do believe that within my

general Brady I did ask for the names of ény experts that
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they would be presenting at trial. I believe that would
be an entitlement so I could get an expert to rebut what
she was éaying and what she asserts and testifies to.

'On the -second point, YoﬁrbHonér, ;s far as an expert
testimony I have:concerns now that her tesfimony will be
more prejudicial than i£ will be probative. the basis of
that, Your Hohor, is that we only heard of attributes and
conditions of one victim‘éfter an assault occurred. We've
got three victims in this case that we are. on trial for,
and that would be Minor 1

Minor 3 A , we have no evidence of‘how an alleged
assault changed his’demeanor. We heard from family
members of Minor 2 ,LtheAyoungest child, who said thaf.there
was no change in'his demeanor; So we'reFIOOk to Minor 1

and his change in demeanor that they assert happened as a

result of Mr. Scarborough's alleged assault or battery.

Your Honor, I would present tQ the Court that’once it
came‘ouf,that he had beeh previously sexually assaulted by
a family member then this evidence does not. go to show
that his actions and changé in:demeanor are related to Mr.
Scarborough. Instead‘this evidence is going to be highly
prejudicial and not probative to any facts since another
sexual assauit'has came into the record and it has been
shown to happen to NﬁmnlA. |

MR. DANIEL: Judge, there is no rule that requires
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the State, ever, to give to the Defense the witnéss list
prior to trial unless we have an expert who evaluated

these_children and wrote a report. In that case the rules

"are clear. I've got to give that information, but this is

an independent expett who has never met -- still has not

met these kids unless they -- she saw them in here this
morning. |

She's never talked to them. ‘She's never evaluated
them, and Mr. Hobbs is .confused. She's not testifying as
to their demeanor as a result of abuse. She's testifying
as to things like delayed disclosure, partial disélosure

which are all common. ' And we have in every sex abuse

.trial we have an expert to talk about those kinds of

things, and we've never disclose to the Defense pricr.
Not that we're trying to hide it, but the rules don't
reqguire us to dé it.

She's going to testify as to their age énd how that
may affect disclosure and things of that nature. So Mr.
Hobbs has made a real big point in this trial df the.
discrepancies in the children's testimony and what they
said then and what fhey said now and what they: said.

Well, we're allowed to explain that, and we think that the
research and the expert testimony that Ms. Gaye Allen Cook
will provide will explain it to the jury. And they are

certainly entitled to hear it.
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And at no time was I required to tell Mr. Hobbs that
she wés'on‘our witness list. “

THE - COURT:  All right. These preliminary'dbjections
are 0ver£uled,.howeVer, I'will revisit‘my‘rulihg on i£
after the‘quaIification efforf, and 1f she is quaiified
and "she gets.beydnd the barameters that yOu'héve'éut'fbrth

then I may have to step’iﬁ. But we first process -- the

first thing we've ‘got to workvthrqugh'is to see if she's

qualified in ‘the field that you claim that she it. So we
will do that.

MR. DANIEL: Thank you, Judge. Going back to the

- 1ssue of a offer, I think the most recent case law prefers

the Couit to inquire of the. defendant on the record that
he was awaie of thevoffer. Was made aware by his lawyefs.
We talked’to our appellate P.C.R. people. about that; too.

If the Court séés fit we would ask thé Court -just to
inquire that he was communicated the éffers by both his
Public Defender counsel and now his private»éounsel and
that he made a knowingly and intelligent dgcisioné

THE COURT: I have no prcblém with that. Mr.
SCarborough, you heard the statement‘of‘the'Solicitor
about those offeré-when you were represented“gy Mr. Lewis
and now by'Mr; Hobbs. 1Is that - was.that a correct
assessﬁent.'

MR. SCARBOROUGH: Yes, sir..




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

337

358

Colloquy

THE COURT: And you made the decision?

MR. SCARBOROUGH: Yes, sir.

THE COURT: With counsel from Mr. Hobbs?

- MR. SCARBOROUGH: Yes, sir.

THE COURT: Okay.

MR. .DANIEL: Thank-you, Judge. State is ready to.go
forward. '

THE COURT: All right. What you got?

MR. DANIEL: Yeah, Judge, that's a good point.
Should we gqualify the witness before they come in?

THE COURT: ©No. I can -- I was thinking about that,
but we won't have to becauée of the mere qualification.
If she's not qualified there's no danger in doing that
because it would cease right then and there is no -
prejudice.

MR. DANIEL: Right.

THE COURT: All right. Madam Clerk, if you will take
this down. 'We'are going to poll the jury tﬁis mo?ning.
The question that I want posed to them -- I hadn't written
it down myself. ‘I have it in my mind. Have you had any
contact, either directly of indirectly, with anyone
concerning the case before the Court?

Madam Clefk, you go down your list. We will
individually poll them as -- the Sheriff and the bailiff

will retrieve them as you call them, and then wé will seat
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them in the box. But-I want it individually donéfat this
time. If you will just start at-thé-tbp of the list we'll.
fetch them. |

THE BAILIFF: Bring them up to the front?

THE COURT? No. fou can just bring them ih‘é let
them come to the firét'seat that théy come to except the
foreperson. Eventually, we will gét to him and hé will
take that seat.: |

MR. DANIEL: May -we approach, Jﬁdge?

(WHEREUPON, a bench conference was_held off the

record, but out of the preseﬁce of the jury.)

POLLING OF THE JURY

CLERK OF COURT: Ashley Leéette./ Ms. -Legette, wpuld
you stand. I have a queétion'for you, please, ma'am.
Have you had any contact directly or indirectly with
anyone concerning this case before the Court?
JUROR: No, ma'amQ
'CLERK OF COURT: Thank you, ﬁa'am. "Robin Brécey.
He's ouf'foreperson. Mr. Bracey, would you stand, please,
sir. - Have you had.any contact directly or indirectly with
anyone concerning this case before the Court?
JUROR: No, ma'am.
CLERK OF COURT: " Thank you, sir. Julie Taylor. Go
éhead.and have a seat. .If you would stand for me, please,

ma'am. Have you had any contact directly or indirectly
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with anyone concerning this case before the Court?

JUROR: No, ma'am.

CLERK OF COURT: Thank you ma'am. You may be seated.
Thomas Cartexr. Mr. Carter, will>you stand for me, pleaSe,
sir. Have you had any contact directly or indirectly with
anyone concerning this case before the Court? |

JUROR: No, ma'am.

CLERK OF COURT: Thank you, sir. You may be seated.
James Davis, Jr. Stand right there for me, Mr. DaVis.
Have you had any contact directly or indirectly with
anyone concerning this case before the Court?

JUROR: Né, ma'am.

CLERK OF COURT: You can be seated. Thank you.
Betty Williams. Stand right there for me, Miss Williams.
Have you had any contact directly or indirectly with
anyone concerning this case before the Court?

JUROR: No, ma'am.

CLERK OF COURT: Thank you. You may be seated.
Larry Manning. What you stand right there for me, Mr.
Manning. Have you had.any contact directiy or indirectly
with anyone concerning this case before the Céurt?

JUROR: No, ma'am.

CLERK OF COURT: Thank you. "~ You can be seated.
Beulah Grice. Would you stand there for me, Miss Grice.

Have you had any contact directly or indirectly with
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1 anyone concerning this case before the Court?
2 JUROR: No, ma'am.
3 CLERK OF COURT: Thank you, ma'am. You can be

4 seated. Barbara Page. Would you stand right there for
5 || me, Miss Page. Have you had any contact directly or
6 indirectly with anyone concerning this case before the

7 Court?

8 JUROR: No.

9 _ CLERK OF COURT? Thank you, ma'am. You can be

10 seated. Aaron Young. Stand right there for me,

11 Mr. Young. Have you had any contact directly or

12 ihdirectly with anyone concerning this case before the

13 Court?

14 JUROR: " No, ma'am.

15 CLERK OF COURT: Thank you. You may be seated.
16 || Martina McDonald. Would you stand right there for me,
17 Miss McDonéld.. HaVevyou had'any contact directly or
18 indirectly with anyone concerning this case before the
19 Court?

20 JUROR: No.

21 CLERK OF COURT: Thank you. You can be‘seated.
22 Kenneth Allen. Mr. Allen, have you had any contact

23 directly or indirectly with anyone concerning this case
24 before the Court?

25 : JUROR: No, ma'am.
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CLERK OF COURT: Thank you, sir. You can be seated.
Alternate Number One is Amanda Bethea. Miss Bethea, have
you had any contact directly or indirectly with anyone
concerning this case before the Court?

JUROR: No, ma'am.

CLERK OF COURT: Thank you, ma'am. You can be
seated. Alternate Number fwo the Tarsha Dixon.

Miss Dixon, have you had any contact directly or
indirectly with anyone concerning this case before the
Court?

JUROR: No.

CLERK OF COURT: You can be seated. Thank you.
That's it, Your Honor.

THE COURT: Thank you, ladiés and gentlemen. First
of all I want to apologize about the delay this morning.
I didn't want you to think that we were out here drinking
coffee and eating donuts. We had a matter that was
scheduled several weeks ago for this morning, and I
apologize. I should have asked y'all to report at 9:45 or
either 10:00. And it was called to my attention that that
had been scheduled so I Had to work that in, but we're
ready to go now. Solicitor.

MR. DANIEL: Thank you, Your Honor. May it please
the Court. The State calls its final witness, Miss Gaye

Allen Cook.
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1 ' GAYE ALLEN COOK, after being duly sworn,
2 testified as follows:
3 CLERK ‘OF COURT: State your full name for the Court
4 spelling your last, please, ma'am.

5 THE WITNESS: Gaye Allen-Cook. A-L-L-E-N hyphen
6 | c-0-0-K. '

7 DIRECT EXAMINATION

8 BY MR. DANIEL:

S Q. Miss Allen-Cook, good morning?

10 A. Good morning.

11 Q. Thank you for being here. Would you tell the jury
12 what you do?

13 A. I am a clinical child and family therapist

14 specializing in trauma and abuse in a private practice in
15 Florence.
16 Q. . What sort of certification do you have to do what it

17 is that you do?
18 A. _Weil, I can start with my educational background if

19 you like.

20 Q. Please.

21 A. I have a bachelor's degree in early childhood

22 || education. I have a master's degree in clinical

23 counseling. I have post-graduate studies in trauma and

24 abuse from Gardner Webb University. I am currently acting

25 as a supervisor for the State of South Carolina in the
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model that we have approved as the best ﬁodel for children
who have witnessed trauma or been through trauma. And
that is called Trauma Focused Cognitive Behavioral
Therapy. We alsc call that T.F.C.B.T. -

I currently sit on the list of expert witnesses for
the University of South Carolina. I've recently been
nationally recognized by my work in trauma and abuse. And
I've’also been recently recognized by the Duke Endowment
for my work with children who witnessed or been through
trauma and abuse.

Q. How many years have you done this type of work?

A. I'm 13 years. I was previously licensed in the State
of North Carolina as an L.P.C. which is a license
practiced counselor. And currently I'm licensed in the
State of South Carclina as an L.P.C.

Q. And, Ms. Allen-Cook, what sort of testimony have you
given in courts in South Carolina before?

A. In South Carolina I've testified in family court.
I've testified is criminal court. I'vé festified‘in civil
court. And even testified once in federal court. I've
been qualified as an expert in all of those courts. Have
testified for the State prosecution and have also
testified for the Defense.

Q. And this @articular case that we're here on have you

done any work on this case?
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A, | I have not.
Q. Do you know the children that we're here about?
A. . i saw tﬁem walking about this morning; but didn't
even speak to them.
Q. And do you know £he Defendant, Sammy Scarborough?

A. -I do not.

MR. DANIEL: Judge, at this time I would ask that
Miss Gaye Allen-Cook be gqualified as an expert inichild
abﬁse assessment? |

. THE COURT: Any questions?

MR. HOBBS: Briefly, Your Honor. .

THE COURT: ' Okay.

VOIR. DIRE OF THE WITNESS

BY MR. HOBBS:

Q. - Good morning, Miss Allen-Cook.
A. Good morning.
Q. How many times have you testified in the criminal

courts of South Carolina?

A. - I'm going to give you a rough estimate. I would say

around 150.

'Q. A hundred'and fifty. Were you qualified as an expert

each- of those 150 fimes?

A, Yes.

Q. Have you published any research or publications that

you've produced?
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A. I've not published anything on my own. I'm actually
working on something right now with a colleague; I have

done like magazine articles and things like that for the
Duke Endowment regarding children in trauma.

MR. HOBBS:. Your Honor, I would-at this point object
to her being admitted.as an expert witness in this case.
And I would renew my prior motions as to Rule 403, and I
also have concerns as to this leading to veracity
testiﬁony. I would present that objection to the Court
now. |

THE COURT: Okay. I'm going to overrule the
objection. Solicitor, understand now the parameters of --
you relayed to the Court as to her testimony.

MR. DANIEL: Certainly, Judge. We won't be
speaking -- I will not ask this witnessvanything about if
she believed these children or anything like that. This
will strictly be generic about children in trauma and
child abuse assessment.

THE COURT: Proceed.

MR. DANIEL: Thank you, Judge.

CONTINUED DIRECT EXAMINATION

BY MR. DANIEL:
Q. Okay, Ms. Allen-Cook, let's get right to this. When
a child is abused, when a child is sexually abused do they

always immediately run to momma or daddy or grandmomma or
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granddaddy?

MR. HOBBS: Your Honor, I would ask that he not lead
the witness.

MR. DANIEL: That's not a leading question. I'm
not ——.that guestion dbesn't suggest an answer.

THE COURT: . Right. Go ahead. .

MR. DANIEL: Thank you.
BY MR. DANIEL:
Q. When a child is abused sexually does that child
always run to momma or daddy or‘some adult and tell them
what happened?
A.  No.
Q;J Why not?
A. There are various reasons for that. Some children do
go and tell. I would tell you that it's a very small
number of that as far as my practice has been concerned.
Typically, what happens is when children are sexually
abused they're sexually abused by someone that they know.
It's not neéessarily the stranger danger mentality that we
used to have. It's somebody that may be as their friend,
may be as a family member, may be someone in their church,
may be someone that they have a really strong relationship
with.

And so they don't always go and tell especiélly when

the abuse has been what we call chronic. It means that
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its happened more than one time. Small children don't
come out and tell us that, necessarily, cause often times
they learn to think it's okay.

Q. then they do tell, whoever they may run to to tell,

do they always give all the details of the abuse?

A, No. Disclosure is a process. When children disclose
which means to tell about something that happened to them,
it's not an event. It's not typically where they run and
grab someone and say, "Hey. I need to tell you this is
what happened‘to me."

It's more of a process, and what I mean by that is
children will tell someone that they trust a little bit of
information and then depending on how that person responds
they may or may not comé back and tell more information.
often times through that process, especially when children
are small, the details can get a little hairy. The
details can get a little cloudy, and often times the story
doesn't always make sense to those of us who are'grown ups
who are trying to process what they're telling us.

Q. Let's talk about some key terms that are common in
your fiéld. What ‘is delayed disclosure?

A. Delayéd disclosure is the term that's been coined to
show that we don't always come out and tell something that
happens to us immediately. It's delayed which means post,

after what happened. Delayed can cover lots of time
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spans. Some children may wait a couple of days. Some
children may wait a couple of weeks. Some a couple of
months. I've seen children in my practice that waited

several'years to tell what happened to them.

Q. And what is partial disclosure or tentative
disclosure?
A. -Partial disclosure is when a child comes and says

this happened and then they are Qatching to see that
person's response. And then they may come back and tell a
little bit more. Partial meaning part of the story.
Tentative meaning a little bit and maybe the details may
come back and tentatively change.

Q. Okay. About how many cases involving child sexual
abuse would you say you work? And I know that's going to
be tough, but could you give us a ball park?

A. I've been practicing for 13 years, and I've devoted
the majority of my practice to abuse and trauma. So I
would say a gross estimate; probably about 12 to 13
hundred children.

Q. Okay. Of thbse 12 or 13 hundred children how many of
those cases_involved a situation where we had deléyed or
partial disclosure? |

A. I would say the vast majority of those. In-my
practice I've seen almost every case have delayed

disclosure. If your asking me for a specific number,
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obviously, I'm giving a ball bark, but I would say 95 to
96 percent of the children that I've treated have been in
the delayed disclosure.

Q. Now, how does the fact that the perpetrator, if he's
a family meﬁber or close friend of the children, how might
that affect how a child discloses?

A. Well, children naturally come into this world wanting
to bond with people. If they're lucky they have a very
healthy bond with ﬁheir biological parents. Many children
are lucky enough to have bonds with aunts and uncles and
grandparents and some children are even SO lucky'to have
family members or extended people in their lives that feel
like family members.

So what happens is when a person that's been in that
type of a role in a child's life when that person'does
something that's not okay to a child it leaves that child
with lots of questions. First of all, you know, why would
somebody do this to me who cares about me. Why would
somebody do this to me who spends a lot of time with me.

And often times when you have children who have been
abused. by somebody that is very close with them the most
difficult part of that is getting that child to realize
that what happened was not okay. Because that child sees
this person that's been such a vital, positive part of

their life as why would they do something to me that
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wasn't okay.

Q. Let's ‘talk a little bit, Ms. Allen-Cook, if we could

about the age of a victim and how that might affect
things. 1If the abuse is chronic or ongoing as you
mentioned earlier how might the age of the victim affect

what sorts of things that victim actually discloses?

A. . Well, all people, you know, have developmental

processes that we go through from birth until the ‘time

that we pass away. And, you know, when children are

small, you know) infant to three or four‘they're trying to -

‘make,sense of the world around them. They're trying to

see who they can trust, who they can't trust.

Obviously, their recall and memory is not as good as

. a child that's>maybe 10 or 12. And when children - -are that

small it's often difficult for them to process that things
that are happening to them may not be okay.

Q. If a child is really young, a child who is abused is

‘really young, how might that affect the ability of that

child to recall certain details?

A. Well, memory is something that as we grow and develop

it gets better, obviously. And so when you're small your

memories are not always vivid. A really good example that
I like to use for families when I'm working with them is
let's suppose that we take a child to McDonélds today, and

that child is maybe four or five. And we let that child
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order whatever they want to eat. Let's say they order
chicken nuggets and french fries.

And we go outside and we pléy in the Play Place, and'
that child falls down, busts their head open and had to go'
to the hospital for some type of treatment, stitches,
whatever. And let's faét forward say six months, nine
months. And we sit that child down and we say, "Do you
remempber when we took you to McDonalds?" And they say,
"Yeah." . And we say, "Do you remember what you ordered for
lunch? No. Do you remember what happened to you? Yeah,
I fell down and I had to get stitches in my head.”

And so that child young may not remember the small
detail of what they ate, but what they will remember is
the big detail because it was traumatic. They had to go
and they had to have medical attention, stitches,
whatever. And so children -- all people are that way. We
remember the part of the story that has the biggést impact
on us usually; |
Q. And following that train of thought is it unusual for
a chiid, a very young child who has been a Qictim of a sex
crime, to not be able to remember chronological'things?

A. No. Children that are young have a really difficult
time understanding the concept of time. I mean if you ask
a four or five year old child, you know, when did we go to

Disney World they might say yesterday when really you went




352

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Gaye Allen-Cook - Continued Direct by Mr. Daniel
' 373

a year ago. Or if you ask a small child, maybe four or
five years-old, you know, when did you get that doll that
you have? They may say, "Oh, I got it, you know, when I
was two" when realiy they got it just a couple of weeks
ago.

The concept of time is something that we as people
start to understand and develop the older we get.

Q. Now, why might the same child when asked one time

-what happened to you gives you one answer, and then when

you ask them the same question a few minutes later give
you a different answer és to the details? |

MR. HOBBS: Your Honor, I would object. This is the
veracity evidence that I was concerned about.

| THE,COURT: Overruled.

THE WITNESS: I'm sorry. Could yoﬁ ask that:again?
BY MR. DANIEL:
Q. Certainly. Why might a child if asked ébout'an event
why might a child give you one answer with certain details
one time, and if you ask that same child the same
questions a few minutes later give yoﬁ different details,
a different answer?
A. Well, I think once again we have to go back‘to the
develo@ment of that chiid and how old that child may be.
Children that»ére young when they are explaining things to

us, even things that may not be difficult for them, they
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may not recall all of the details at that one time. It
may be that they-give us parts of that and then they give
us a few more parts later. Or they may come back and
change some of those parts. Some of that is just because
that's the way our brain remembers things..

When children go through tréumatic experiences they
may tell us just a little bit, and then they may come back
and tell us juét a little bit more and that little bit
more may not exactly fit into the mold of the beginning
part that they explained.

Q. Youlmentioned traumatic events. How might a
traumatic event such as the sudden death of a parent

affect a child's ability to accurately disclose sex abuse?

“A. I think those of us in my field would say that there

is nothing more difficult for a child to experience than
to lose a mommy. Traumatic grief is what we.call that
because it happens to you rapidly and traumatically.
Children'are not able to processlthe concept of. grief.
When you already have things going on in your life
when you're little and now your mommy is not there usually
the symptoms are exasperated. This child may be left not
really understanding where they fit. Most children have
the benefit of being raised, you know, by their mommy when
they're young, énd when you have that benefit and that

person is just all of a sudden gone it's hard to make
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-sense of anything. It's hard to make sense of your world.

It's hard to make sense of current things, past things
because you just don't expect to'losé your mommy.

Q. Let's talk a little bit about situations involving
multiplé children. If two or three children are in a room
with the perpetrator ét the same time and 'some abuse
happens in the room why might those children when they:

leave and they're asked about it later why might their

' stories be different about what happened?

MR. HOBBS: Your Honor, objection. I believe this
goes to veracity of the statement.
THE COURT: Overruled.

.THE WITNESS: We all experience fhings differently.
Even sometimes the same thing. And so when children, even
if their in a group, are experiencing something‘that
happens what that child brings-to the table is their past
life experiences. They're bringing their own development,
ahy possible developmental delays, anything of that

nature.- And they're looking at things through their own

- set of eyes.

Even siblings that are raised in the same family unit
still look ét things through a different set of eyes
because we{re all individuals. And we all have different
life experiences that bring us where we are at thiee,

five, ten, 50.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Gaye Allen-Cook - Continued Direct by Mr. Daniel

376
Q. Are you familiar with a forensic interview?
A, ‘I_am;
Q. Are you actually certified to do forensicAiﬁterviews?
A I am.
Q. Let me ask you this question. Why might a child

during his or her forensic interview not disclose any
abuse, but later when asked the same gquestions say, "Well,
yeah, this is what happened” and be able to give details
at that time?

A. Forensic interview are often a very difficult thing
for children. People who do those attempt to make them as
sterile as they can meaﬁing that the room typically
doesn't have anything in it except a dry erase board, some
markers and a couple of chairs. And I think you have to
stop and think about, once again, the development of a
child.

A child that is small is brought to a place where
they're going to go in and tell their story. They meet
the forensic interviewer usually for about two minutes
prior to going into the‘room with this person. And now
this person is asking them all kinds of questions, showing
them pictures of body parts which children are often very
embarrassed by. And, you know, sometimes children go and
they're having a bad day and.they don't want to be‘there”

and they don't want to have to go through this process.
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" And often times when children are interviewed there
are other peopie'there. " The child( you know, knbws that
law enforcemgnt may see that video because the interviewer
is supposed to explain all that. The child is told that
the interview is being,videotaped. And so what happens in
a small child's minds is iet's just suppose that they've
been abused by someone who they love and possibly they've
been told they better not tell what happened.

. Well, now, you héve this little child who is sitting
in a chair looking at a forensic interviewer. That
interviewer is saying, "This is being videotaped. I may
have to show this to the police" or you know, "I'm
videotaping this so people can know what we say today."

Well, you.know if you're a small child and you're
sitting.there hearing that and you've been told that

you're never to tell. TIf you tell you're going té get in

" trouble. If you tell somebody is going to go to jail;

All the awful things that people tell children. Often
times children click that in their head, and they.say,
"There is no way I'm telling anything today," and they
usually do anything that can just to get out of that room.
And so often times what we have:to say.to parents is
"Your child didn't tell us anythingAtoday, but thét
doesn't rule out that.something happened and this is what

we want you to look for and this is the way.you-wQuld come
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back and, you know, contact law enforcement or contact,
you know, the person that's done the forensic. But i;'s
not atypical for children not to disclose everything or
sometimes anything when they go to forensics.
Q. Thank you, Miss Allen-Cook. Please answer any
qguestion Mr. Hobbs may have?

MR. HOBBS: May it please the Court?

CROSS-EXAMINATION

BY MR. HOBBS:
Q. Miss Allen-Cook, you spoke about delayed disclosure
and stated that you believe delayed disclosure was present

in 95 to 96 percent of your cases?

A, Yes, sir. As a rough estimate.

Q. As ‘a rough estimate?

A. Yes, sir.

Q. Would you call it delayed disclosure if the children

immediately went and told their parents after the alleged
abuse?

A. Well, I would call -- depending on what they said.
Sometimes, as I said, disclosure is a process. Sometimes
children may go and say just a little bit and then they
may come back as I said a couple weeks, a couple of
months, sometimes a couple of years. That's not atypical.
The other part of delayed disclosure is some children

don't tell anything and they wait for quite a while.
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Q. Right. But if the child immediately went to their
parents and disclosed the alleged abuse that would not be
delayed diéclosure, cofrecté 7

A. I guess I would have to know what that child
disélosed. If that child disclosed a little bit or if

that child didn't disclose anything at all regarding

detail.

Q. If the child disclosed the alleged abuse in detail
A. Okay.

Q. --- immediately after it happehed would that be

delayed disclosure?

A. No.

Q. Okay. And héw often does that happen in your
opinion? |

A. In my practice I've not seen that happen very often
at all?

Q. Maybe 4 percent of the cases?

A; As a rough estimate I'd say 4 or 5 percent.

Q. And I believe you, when we quaiifiedvyou as- an

expert, you cited multiple sources of education and
continuing education as well as acclaims in your field.
Are you familiar with the theory of infantile amnesia?
A. I'm not. I'm sorry. No, sir.:

Q. You never heard of infantile amnesia?
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A. No, sir.

Q. Would you say that a child's memoiy between the ages
of two and four are very different than a memory at the
age of eight?

A. Yes.

Q. And why is thét?

A. Well, as I said, you know, as all people grow and
develop our memory also grows and develops. And we start

to have different parts of our brain that work a little

. better than they did when we were two, three or four.

Q. All right. So an eight year-old or a seven
year-old's perception of time is much better than a
youngef child's?

A. Typically, as long as we're not dealing with any type

of delays, meaning developmental delays. The other thing

I think I have to qualify here is when children go through
trauma, trauma also affects our memory. And so if you go

through something when you're really émall your memory may
be affected when your five, six, seven, eight.

Q. If a child is presented a story enough times’could

that affect their perception of an event?

A. Are you meaning if someone has explained the story to
them?
Q. Or if someone has presented a story to them? If

they're told it enough and it's not true might it affect
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their perception of the alleged event?

A.  Yes.
Q. ~Yes. And why is that?
A. Well, I mean wheQ children are small they often

believe what they're told. And.so if they're explained
and told something over and over, especially by someone
that they love or who is in authority over them, |
definitély could affect what they say. |

Q. So if gomeone ! child is told that something
happened enough they may very well believe that it
actually happened? |

A. They could.

Q. Okay. You said that a child will bring their past
life experiences to the table when they're interpreting
perceived events; is that»cérrect?

A. Yes, sir. _

Q. Okay. And if a child had been segually abuséd in
their past might it affect their ability to perceive and
recount an evént?

A. It could.

Q. And you also seemed to write off inconsistencies and
non-sensible sﬁatements of the children saying that
they're young and sometiMesvthey don't perceive the wecrld
as adults do; is that correét? |

A. Correct.
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Q. However, if a child denies allegations of sexual
abuse couldn't it very likely be that the child was not
sexually abused?
A. It could. There could also be other explanations,
but it could.
Q. And if the story doesn't make sense might it be
because the story is made up? |
A. Possibly, but there could also be other explanations.
Q. And as far as this case goes have you had an
opportunity to review the facts of this case?
A. I've not seen any documentationiin this case.
Q. Thank you. Have you had an opportunity to speak to
any of the victims in this case?
A. No, sir.
Q. Okay. Have you identified any other sources 'of
sexual abuse in this case?
A, I'm sorry. I don't understand the question.
Q. Other than the ones alleged here in the trial today
have you had an opportunity to identified any other
sourées of sexual abuse for these victims?
A. No, sir.
Q. Thank you.

MR. HOBBS: No further’questions, Your Honor.

REDIRECT EXAMINATION

. BY MR. DANIEL:
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Q. Ms. Allen-Cook, you were just'asked a couple
different times by Mr. Hobbs is it possible that the child
could make something up if they were told a story'or

something like that, and you said, "There could be other

‘explanations, " remember that?

A, Yes.

Q. What are those other explanations? What aré
possibilities?

A. Well, I meén} the classic is when children will say

it didn't happen to me. It happened to my best friend.
And you say, "Well, what -happened to your best friend,"

and the child begins to describe what happened to their

- best friend when really they're telling you what happened

to them.

Often it's easier for people of all ages to explain
something that happened to somebody else rather than to
explain something that happened to themselves.

Q. Mr. Hobbs also asked you about delayed disclosure and
if the chiid‘goeS'and tells a parent but then doesn't say
anything at the forensic interview.. Talk about why that
might happen. .Why might é child eventually go.toha parent
and say, "I've been abused-by whoever," then have a
forensic and not disclose?

MR. HOBBS: - Asked and%answéred, Your Honor. He's

already asked this question in his previous direct
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examination.
| MR. DANIEL: But I'm allowed to come baék if Mr.
Hobbs talks about it in cross. |

THE COURT: Proceed.

THE WITNESS: You're going to have to ask that again.
I'm sbrry.

BY MR. DANIEL:

Q. Since Mr. Hobbs brought it up why might a child
eventually go to a parent and say, "I was abused" and then
they go through the police and go to a forensic interview
and they don't disclose then. But then later they come
back and they tell people what happened to them? Why
might that happen?

A. Well, I think I've kind of explained that. Children
have a much easier time talking about thingé with their
mommy or their daddy or their grandmother or somebody that
has a relationship with them. Hopefully, we have

people -- childfen who have people in théir lives like
that.

It's much easier to explain that to somebody that's
already accepted you and already loves you and takes care
of you. When you go to a forensic interview this is a
stranger. This is somebody that you don't know, and I
think we have to keep in mind that when children.are

sexually abused it's pretty typical that the person that
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has been abusing them has told them y§u best not tell.

If you tell I'm going to kill your dbg. ~If you tell
I'm going it kill you mom. If you tell you're going‘to
get beat. If you tell you're not going to have anywhere
to live. I mean there are all these horrible things that
people tell children to keep their mouths closed. And so
when you go into a situation with a forensic interviewer,
and that person tells you who they are, what their job is,
that the interview is being recorded no matter how little
you are you start to think I'm not suppose to be doing
this because this is what's goiﬁg to happen to me if I
tell.
Q. One more question. Mr. Hobbs mentioned that because
of the statistics you gave, I know they were ball park,
but only 4 percent of your cases involve a child making an
immediate disclosure to their parepts? In other words,
only 4 percent of your cases was there not delayed
disclosﬁre. |

But if it's happened more thaﬁ once, i1if the abuse has
happened more than once,. and then the child tells the
parent immediately following the last time they were
abused ~-'so let me be clear. If a child is abused ten
times by this same person, and they don't tell the parent
until the tenth time then is that considered delayed

disclosure?
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A. Well, it can be considered}delayed disclosure, but I
think what you have to keep in mind is when you're looking
at a child whose been chronically sexually abused -- and
what that means is didn't happen just one time. It
happened over and over and over again.

We also have to look at time and develop. " You know
when the first occurrence happened the child could have
been a certain age, and the next occurrence the child
could have been a different age. Aﬁd when children are
chronically abused what they learn is, number one,'this
must be okay. Number two, this must be the way that it's
always going to be.

And the most important thing is if their chronically
abused by somebody that they have a relationship with,
somebody that they care about, somebody that they trust.
What they learn is this can't be bad. This can't be not
okay because why would this person do something to me that
wasn't okay.

And so when we're talking disclosure, when we're
talking about delay or they're tentative or all the big
words we like to use we have.to bring it back to when
children go through something over and over and over again
their sense of that begins to change because they begin to
think that's the way it's supposed to be.

So it wouldn't be atypical for them not to go and
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tell. It wouldn't be atypical for them to just think that
this is what is supposed to keep happening.
Q. - Thank you, Miss Allen-Cook.

MR. HOBBS: Briefly, Your Honor.

THE COURT: Yes, sir.

RECROSS-EXAMINATION

BY MR. HOBBS:
Q. It would be chronic abuse if it only happened one

time, correct?

A. It would not be chronic abuse.

Q. It would not be?

A. Correct.

Q. - Okay. And if it didn't happen ten times as the

Solicitor presented to you, and it only happened on time

and they immediately went and told their parents. That

‘would not be. delayed disclosure, would it?

A. No.
MR. - HOBBS: Thank you, Your Honor.
BY MR. HOBBS:
Q. Thank you, Miss Cook.
THE COURT: You may step down. Thank you.
THE-WITNESS: Yes, sir.
COLLOQUY
MR. DANIEL: Beg the Court's indulgence. Your Honor;

at this time the State respectfully rests its case.
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MR. HOBBS: Your Honor, I believe we have some
matters of law to take out up outside the presence of the
Jjury.

THE COURT: Ladies and gentlemen, if you wili‘step
back. Nowltime for me to take up matters of law.

(WHEREUPON, the jury panel was excused from the

courtroom at 10:50 a.m.)

MR. DANIEL: Your Honor, at this time. the State is
going to withdraw indictments 2013-GS-17-710, engaging in
child under 18 for sexual performance, and Indictment
.2013-GS-17-328; that is a criminal sexual conduct with a
minor in the first degree. The victim there is Minor 2
Minor2 . As to those two we do not believe there is enough
evidence there.to support these indictments so we.are
withdrawing these for consideration and we will go forward
on the remaining five. |

THE COURT: All right.

MR. HOBBS: Thank you, Your Honor. I would first ask
the Court for a directed verdict as to Indictment
2013-GS-17-0290, the indictment for criminal sexual
conduct with a minor in the first degree ‘as it applies to

Minor 3

Your Honor, we had Minor 3 on the stand and he

admitted and acknowledged having told a forensic

interviewer that Mr. Sammy had not touched him. He
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acknoﬁledged that he told a forensic interviewer that
Mr. Sammy had not touched his butt. And now, Your Honor,
the State wishes to bring charges of sexual battery that I
believe aren’t substantiated by evidence in this case.
Yéur Honor, secondly --- |

MR. DANIEL: Can I be heard on that one?

THE COURT: Sure. | |

MR. DANIEL:, Judge, there is direct evidence in. this
case that Minor3 testified that Mr. Sammy -- I think his
quote-was, “Mr. Sammy put his turtle.in,my butt and it

hurt.” That's totally sufficient for a C.S.C. with minor

‘in the first degree. And nothing else needs to be said on

that charge.

THE COURT: All right. That one is denied. We'll
clean it up as we go. |

MR. HOBBS: Thank you, Your Honqr.f As to Indictment
Number 2013—GS—17—29i; that is obsdene dissemination |

appearing and promoting obscenity as being unlawful. Your

“Honor, that one deals with Minor3 . Again, Your

Honor, to,adjudge.material as obscene under this section
the Court has to make several cdnsid@rations. I. would
reference Section 16-15-305.

- Your Hdnor, it would be unlawful for him to have
provided or.delivered any obscene wtiting, record- or

digital, electronic file or other representation or
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description of the obscene.

Your Honor, under Subsection B of this statue it
describes how we look for the material to be obscene. To
the average person applying contemporary community
standards the material depicts or descfibes patently
offensive ways sexual conduct specifically described and
defined by Subsection C of this section.

The average person applying contemporary community
standards related to the depiction or description of the
sexual conduct and find that the material taken as a whole
appeals to the prurient interest in sex to the reasonable
person. The material taken as a whole lacks serious
literary, artistic, political or-scientific value.' And
the material is not otherwise protected or privileged
under the Constitution of the United States.

Your Honor, in this case we have not been presented
any obscene material to adjudge and compare to criminal --
I'm sorry, to community standards. Your Hoﬁor, instead
what we have is Minor3 ggid he was simply shown a magazine
that depicted nude people'in it.

Your Honor, without some subject matter to adjudge as
obscene I would present to the Court that the Stéte has
failed to meet.burden df obscene material as defined in
16-15-305(B) . -

MR. DANIEL: Judge, there is nothing in the statute
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1_ that says the State has to bring in and show the Court or

2 the jury the pornography used to back up this charge.

3 Minor3  testified that he saw from Mr. Sammy, he says, "Boys

4 and girls with ciothes off." A magazines with pictures of
5 boys and girls with their clothes off. That’s enough.

6 MR. HOBBS: Your Honor, I éompletely disagree with

7 that position. We specifically have to look to the

8 material as being obscene as defined in this subsection.
9 Nudity in and of itself does not constitute obscene
10 material. Further, Your Honor, Subsection C of the
11 statute defines what sexual conduct means: Vaginal, anal
12 or oral intercourse, whetherlactual or simulated. Normal
13 or perverted,‘whether being between humans, animals or a
14 combination thefeof.
15 Next section: Masturbation; excretory functions, or
16 lewd exhibition, actual or simulated of the genitals,
17 pubic hair, anus, vulva, female breast nipples and
18 including male and female genitalia in a state of sexual
19 stimulation or arousal or covered male genitals in an
20 discernibly prurient state. |
21 Your Honor, we simply do not have sexual conduct in

22 this case. We have nudity. Nudity is protected, Your
23 Honor, but obscenity is not protected. In this case we
24 have no material to adjudge and decide if it's obscene.

25 We simply have a description of nude people depicted in a
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magazine which may be material that is protected under the

United States Constitution.

Your Hoﬁor, it might also not rise to obscenity.
Nudity does not equal.obécenity.'

MR. DANIEL: Judge, Section‘16—15—305, Subsection D,
reads as follows: fObscenity must be judged with reference
to ordinary adults except that it must be judged with
reférence to children or other especially susceptible
audiences or. clearly defined deviate sexual groupé.If it
appears from the character of the material or the
circumstances of its dissemination to be especially for or
directed to children or such audiences or groups."

MR. HOBBS: . Your Honor, in a direct response to that,
to directly quote that, "Obscenity must be judged in the
character and the material and fhe circumstances‘must'be
judged."” We don't have the material. We -don't have the
children identifying the material to be similar to what
they saw. Instead we have a blankét accusation as to
beihg shown nudity.

Your Honor, we cannot adjudge obscenity without some
sort of obscene act or sexual conduct or the preSentation
of this material for the Court to review.

"MR. DANIEL: The last thing I'm going say.  If the

State had to present the pieces of obscene material in

every case in ocrder to get past a directed. verdict motion
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stated in 16-15-305(B) (1).

~ the, I guess, the effort of judicial economy and saving

'these,bbscene sexual'conducts.on the record. We only have

on disseminating obscené-material the State wéuld never
win because how many times isla‘perpetrator~going to give
a five year old a maga;ine and say, “Hey, here kée§ if,"
and then that kid’s goiﬁg to‘take it to his momﬁy? That
just doesn't happen. That'é not the standard. The
standard is was it obscene to. children. There is naked
people. There is suffiéieﬂt téstimOny, and this motion
éhould be denied.

MR. HOBBS: Your 'Honor, I would agree. If I may be
héard briefly on one point to rebut what he said.. . I would
agree‘that thé,obsceﬁe,material does not need to be
present here in the courtroom. However},the obscenity has
to be in the'fécord. Tﬁe sexual éonduct has to bé in the
record. And, Your Honor,vwe don’t have any testimony as

to the obscene nhature of it nor the sexual conduct which

is a required element of the stétute; It is specifically

THE COURT: - I'm going to deny the motion at this
time, but I may revisit that later.

MR. HOBBS: -Thank you, Your Honor. Your Honor, in

the Court’s time, I would présent-the‘same argument as to

Minor2 and MinorI . in this case. Again, we ‘don't have

statements regarding the nudity of the people.in this
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magazine. I do believe they should be adjudged one case
by one case by one case.
But, Your Honor, I have seen no evidence of obscenity

or sexual conduct contained in the testimony regarding the

nudity that they allegedly saw in this magazine. So I

would present the same arguments that I presented as to
Minor3  with the fact that Minorl and Minor2 both did not
state the obsCene'conduct‘that was displayed.

Your Honor, and those indictments are 2013-GS-17-293,
and thét is as to Nﬁmnl ." And then we have 2013-GS-17-294
as to Minor2 . Your Honor, again I would present that
neither of these children, and even looking at them one at
a time, that neither of these children described the
sexual conduct or the obécenity. They simply said they
were nude.

MR. DANIEL: That's just not accurate. That’s just
not what the testimony was. One of them said gay sex.
Minor1 and Minor2 , which are the indictments I am taiking
about now, actually gave more defail about'fhe
pornographic material than Minr3 did. And the Court just
denied a motion for Mior3  Well, there is more evidence in
the record coming from the other two on those two charges
than even there was from Minor3

They talk about gay sex. They talked abéut boys and

boys. They tdlked about boys and girls with' their clothes
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to the Court.

off.
MR. HOBBS:

take these individually.

Minor 1

-~ That'’s totally sufficient.

Your Honor, and I do believe we should

was specific with,

looking back at my notes, Minorl only says that tﬁere were

nude boys and girls in this magazine. Looking back, I do

think that Nﬁmxl

makes a statement as to pics of gay

boys. So‘that:wouldvbé a greatér description than Minorl

gave. Minorl said nudity, male and female. 'NﬁnorQ did

describe, to concede at least a description to the State’s

point, pics of gay boys.
THE COURT:
and girls humping?
MR- DANIEL;' There was.
girls humping. We were just

THE COURT: All right.

MR. DANIEL: Thank you,

MR. HOBBS: Your Honor,

consider those individually,

But that’s it.

Wasn’t there some testimony about boys

Saw magazines of boys and
talking about that.

Those motions are dénied.

.Judge.

I would ask the Court to

and that would be my4request

Your Honor, as to a Indictment Number ---

MR. DANIEL: “Judge, I'm sorry, I don't mean to

interrupt, but can we just go back to clarify for the

record that Minor2 described gay sex. Minorl described

boys and .girls humping. And D.J described naked boys and

girls.

being the three indictments,

Justlto'clear that up for the record of those

Mr. Hobbs.
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MR. HOBBS: Your Honor, I adamantly disagree with

their interpretation of Minorl 's statements. Minorl , they

never elicited aﬁy testimony regarding what theée people
were doing or if they were involved in any sort or sexual
conduct. I assure the Court that if the record was pulled
the Court would see that the only description was nudiﬁy
of males and females.

THE COURT: Well, the record will speak for that.
Right now I'm going to overrule the objection. However,
on that 291 I may come back and revisit that later on.

MR. DANIEL: Which one is 2917

THE COURT: 291 ig Minor3 |

MR. DANIEL: All right. Judge, we would just
reiterate our argument as to all three of those. And it’'s
my understanding, to speak of the record, you have at this
time denied that motion on all three indictments because
of the facts ---

THE COURT: Everything is denied right now, but it’s
according to what the jury does later on I can always step
in.

MR. DANIEL: Certainly.

THE COURT; And I've got all kinds of prerogatives.

MR. DANIEL: Certainly. Thank you.

MR. HOBBS: Thank you, Your Honor. My lasf motion

for directed verdict would be in regards to
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2013-GS-17-293. My apologies. I was incorrect.
2013-GS-17-292, criminal sexual conduct in the first
degree as regards to Minorl . And again, Your Honor, we

have Minor1 after stating multiple times on the stand and

under oath that nothing occurred and that he was not

_ touched and eventually alleging some sort. of sexual

battery.

However, Your Hdnor, again this goes in direct
contradiction to statements made to the forensic
interviewer. The forenéic interviewer got on the stand
and said that he had never disclosed any sexual abuse
allegétions to her.

'THE COURT: Well, that is for the jury to decide from
the evidence. I'm not going to érant that and it’s
denied.

MR. HOBBS: Thank you. Your Honor, I would at this
point as my final motion ask the Court -- and renew my
motion for a mistrial in regards to the Lyle evidence
presented in this case. I know that we have gone over
this and over this, however, I feel that given the
evolution of the evidence in this caSe_and the fact that
we ended up with one of these-coﬁéolidated cases having
absolutely no similarity to the Lyle evidence that came
in. The Lyle evidence in the 404 (B) evidence was far more

prejudicial than it was probative and it also failed the
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Wallace factors in consideration of being highly similar
to the accusations in the case.
Your Honor, I would also ask the Court at this time

for a mistrial in regards to the admission of this expert

. witness. I do believe that her testimony spoke to the

veracity of these child witnesses and only spoke to
bolster what they were saying and their iﬁconsistencies.

MR. DANIEL: The witness never testified as.to the
veracity of these children. She never -- she.-- in fact,
her testimony was she never met the children. She never
talked to them. Saw them maybe this morning running
around, but never spoke to them. In order for her to
testify as to the veracity of these children, which the
case law strictly prohibits, she. would have at least had
to have known them and she did not testify to thaﬁ.

| MR. HOBBS: Your Honor, I would also renew that

motion for mistrial on the basis of lack of notice as to
the expert and the prejudice to my client and not being
able to bring in any experts to rebut her testimbny. That
lack of notice was highly prejudicial to my client and
made us unable‘to prepare a defense in relationship to her
testimony.

MR. DANIEL: Judge, there is no rule that Says that
I've got to tell the Defense who any of my witnesses are

before trial must less an expert who doesn't write a
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report. She didn’t write the report. She didn't meet
with the kids. Mr. Hobbs has yet to site any rule that
the State has violated in not disclosing who ourlwitnesses
are.

And I didn't address the issue of Lyle because the
Court’s already ruled on it, but I would Jjust say for the
record that the Court analyzed the factors that Wallace
gives. The Court made a ruling on the faét that the
similarities outweigh the dissimilarities, and the Court’s
ruling should speak for itself and the Lylé evidence is
proper.

THE COURT: Those motions are denied. I stick by
what I previously did on the Lyle.

MR. DANIEL: Thank you, Judge. -

MR. HOBBS: Your Honor, that is all the motions I
have at this time. If you would like to bring the jury in
I.can rest my case. I don't intend to put on case in
chief, and I will reserve my right to the final closing in
this case.

THE COURT: All right. ' You have any objection.if I
speak with your. client about his Fifth Amendment rights?

MR. HOBBS: Not at all, Your Honorf

THE COURT:: His right to testify. You have gone over
that with him, though, haven’t you, Mr. Hobbs?

MR. HOBBS: Yes, Your'Honor, I have.
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THE COURT: Mr. Scarborough, I need to speak with you
about your Fifth Amendment rights under the United States
Constitution and a similar part of a provision of State
Constitution of South Carolina. That’s concerning yoﬁr
right to testify and you have to make that decision on
your own. It has to be freely, voluntarily and
intelligently entered into by you.

I understand from counsel that y'all have cénferred
over your right to testify as well as your right to remain
silent, and in effect, you have elected not to testify; is
that correct?

MR. SCARBOROUGH: Yes sir.

THE COURT: You understand that if you do testify you
can be treated as any other witness and can be impeached
as any other witness in a criminal case?

MR. SCARBOROUGH: Yes, sir.

THE COURT: And you understand that if you don't

testify it cannot be used against you in anyway and I will

‘even instruct the jury of your constitutional right to

elect to not testify or to remain silent?
MR. SCARBOROUGH: Yes, sir.
THE COURT: And you have reached that decision to
not to testify, elect not to testify; is that correct?
MR. SCARBOROUGH: Yes, sir.

THE COURT: Is that decision been made freely and
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- voluntarily and intelligently by you and you alone?

MR. SCARBOROUGH: By me.

THE COURT: By you. All right. Do you have any
guestions | |
concerning those rights?

MR. - SCARBOROUGH: No, sir.

THE COURT: Before you make a final decision on that
would you like to speak with your attorney one last time?

MR. SCARBCROUGH: I can.

' MR. HOBBS: Your Honor, if we may have a few minutes
to discuss this. I would like to reiterate the reasons
why and also his rights.

THE COURT: _All right.
(WHEREUPON, a short break was taken.)
MR. HOBBS: = Nothing further, Your Honor. I have had

a chance to confer with my client, and he will stand by

. his position and not. testify.

THE COURT: Is that correct, Mr. Scarborough?

MR. SCARBOROUGH: Yes sir.

THE COURT: All right. Thank you.

(WHEREUPON, the jury panel enters the courtroom at
11:38 a.m.)

THE COURT: Mr. Hobbs.

MR. HOBBS: Thank you, Your Honor, at this péint in

the case the State would rest their case. 1I'm sorry. The
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Defendant would rést their case, and also, Your Honor,
assert their right to final closing in this case. Your
Honor, if you would like to handle it T would now restate
all of my pridr objections presented in regards to my
directed verdict argument as well as arguments in regards
to a mistrial.

THE COURT: So noted, and I take the same position
and also the same reservation I've already stated on the
record. |

MR. HOBBS: Thank you, Your Honor.

THE COURT: We are ready to move on to the'closing
arguments.

CLOSING STATEMENT BY MR. DANIELS

MR. DANIEL: Thank you, Your Honor. May it please
the Court, Mr. Hobbs, ladies and gentlemen, gocod morning.
At the beginning of this trial Ms. Hall defined the word
'neighbor'. She talked about the good memories that a lot
of us enjoyed having spent time with our neighbors. Well,
I am going to define another word for you, and that word
is 'predator'.

The word predator is défined as one who. preys,
destroys or devourers. For Minorl , Minor2 and Miner3  Sammy
Scarborough wasn't just a neighbor. He was a predator.

He preyed on these little children. He destroyed their

chance at a normal life, and he devoured their innocence.
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The evidence, the true, tough, raw evidence that you
heard fromAthat witness stand screamed that Sammy.
Scarborougﬁ is a predator. But I can sit here all day
long and tell you that, but it doesn't matter what I
think. It matters what you think. When you strip away.

all the rest, when you strip away all the police, when you

- strip away the investigation, when you‘strip away the

parents and the guardians, when you strip away the
forensic interviewer and the expert you are left with one
thing. Ultimately, this case comes down to do you believe
the children. Do you believe what they are telling you or
do you not?

Now, the Defense in its opening statement to‘you said
several things that I want to address.before we get into
the facts of this case. The Defense said and I quote,
"The State would have you, the jury, check your common
sense at the door and focus instead on emotion." those are
the words Mr. Hobbs used. Ladies and Gentlemen, nothing
could be further from the truth. We want you ﬁo'focus on

common sense. Common sense is all you need. Common sense

- is what tells you that a five year old, a seven year old,

a seven year old and an eight year old don't make this
kind of stuff up. Common sense tells you that.
Mr. Hobbs also said and I gquote, “We're not here to

tell you these kids are liars.” Ladies and gentlemen,
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that's exactly what he's saying because if they are not
liars Sammy Scarborough is guilty. So don't let him fool
you with that. Absolutely, he wants you to think these
kids are liars. He also said children are victims. These
children in this case are victims quote, “Not at the hands
of:this defendant but at the hands of a poor investigation
and a malicious prosecution.” - That’s what he said.

Ladies and gentlemen, the number one rule of defense
lawyers in criminal cases is to blame the police. When
they don't have a good argument they are going to blame
the police and then they might also blame the victims.

But it's kind of hard to blame little boys when they are
the victims, so let's blame their parents. Typical
defense lawyer. We expected it, and we knew it was
coming.

Mr. Hobbs called this an incomplete investigation.
Let's talk about the investigation. This is not at a
perfect case for us; It's not a perfect case by the
investigation. We never have a perfect case. Law
enforcement makes mistakes. I make mistakes. It happens
all the time. Every day in every case. There was no
search warrant done of the Defendant’s home. Should there
have been? Probably. It would have been nice.

But let's talk about what may have resulted from that

search warrant. Does a married man leave gay pornography
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out in his house for his wife to find? Would we have had
found that anyway?  The barn. There was testimony that
some of this abuse‘happened in the barn. The barn’s not
there anymore. We don’t know what happened to it. ‘We
don't -- obviously, it was taken down. We don’t know who
did it. We don’t know why it happened, but it was not
there for us to search.even if we wanted to. Should we

have probably issued a search warrant, yeah. We didn’t,

.but would that change what those kids said? Absolutely

not.

Mr. Hobbs said, “Notice the lack of forensic and-
medical evidence in this case.” Ladies and gentlemen,
these types of cases don’t lend themselves to that kind of
evidence. This isn’t a case where somebody bust in a door
or touches the door knob or toucheé something on the door
and goes in and robs the house and you find fingerprints.
It’s not that kind of case. It's not like what you see on
television..

Mr. Hobbs says, “Valerie Williams, who works for the
Attorney General’s office, didn’t write a report when she
talked to the kids.” As a practice, she doesn't.write
repofts. Why? Because she works for the prosecutor. She
doesn’t. work for law enforcement. But the fact that she
didn't wrife a report doesn’t mean that Sammy

Scarborough’s not guilty.
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Mr. Hobbs said the forensic interviewer knew, Sally
Williamson, she{knéw that this defendant had been accused
in the past of doing similar things. Sally Williamson,
who testified that she has done 850 total forensic
interviews in her career. 300 in the last year.. She

testified that it's normal for us to gather that kind of

- information before we do forensic interviews. And she

said, "But we don't ever tell the children that kind of
stuff."” And in this case she said and we didn’t. "We
didn't tell the children that."

Let's talk about what the police did right. They
followed protocol when ‘it comes to child abuse cases.
They did what they are supposed to do. They did what they
are trained to do in a sense that as soon as Investigator
Turner found out-about these allegations he verified it
enough to say, "Okay, I'm going to stop you and'We're
going to go let some experts ask you some quéstions
because we're ﬁot trained to do that." That's how it
works across ﬁhe country. Not just in Dillon because we
can’t handle it. That’s how it works everywheré. The
police did that.

The forensic interviewer said, "They went-to his -
house. 'They went to Sammy Scarborough’s house to serve
these warrants, try to find him." For months they tried

to find him. And they eventually tracked him down all the
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way up in Virginia with the help of the U.S. Marshalls.
And then they attempted to get his side of the story.

The next thing the defense always tries to do is
blame the victims. But in this case the victims are
small. They won't look real good coming up here badgering
some little kids so let's blame the parents.

Mr. Hobbs amazingly got Natasha Funderburk on the
stand and talked. Asked her about when she had been
abused as a éhild when she was a teenager. I want to take
this moment on behalf of the criminal justice syétem to
apologiée to Ms. Funderburk for having to come uplhere and
talk about that which has nothing do with what we're here

about. That is shameful that she had to get up here and

-talk about that.

Continuing to blame'ﬁhe-parents, Queena Murphy, the
mother of Minor2 and Minorl , héard from Investigator
Turner that Mr. .Scarborough had been abused -- I mean =--
I'm sorry. Mr. Scafborough had been accused before of
messing with little kids back in the past, and somehow
that's a problem. | |

Investigator Turner, his testimony was that he told

Queena Murphy that after Queena and her sons came forward

to the police. After. It had nothing to do with their

accusations. They didn’t know that. Stefan or some other

boyfriend or cousin or somebody was mentioned.
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When Minor2 got up on the stand in his
cross-examination Minor2 was asked, "Did Stefan ever touch
any of you?" His first‘answer was no. Then Mr. Hobbs
asked him again and he said, "Yeah, I saw Stefan touch
Minor1 ." Now, that may have happened. I have no idea.
What I do know is that Stefan was never charged with
anything or arrested.

I do know that Minor2 made it very clear that he was
asked after that did Mr. Sammy, as you call him, did Mr.
Sammy do this to Minorl , and he said, “Yeah,” which is
what he said all along. Minorl was asked, “Did Stefan
ever do anything to you?” ©Nope. Never did anything to
me, but Mr. Sammy did. What is that? But Mr. Sammy did.

Additionally, about this Stefan person, Stefan was at
grandma’s house. That’s where he hung out. He was at
Maggie’s house. Well, these kids didn't start living at
Maggie’s housevuntil a month ago when their mom died.

They went over there. I think the testimony was that
maybe they spent one night a week or somethingvbver there,
but that's not where they sﬁent the vast majority of their
time.

Let's talk about what the parents did right. Now,
all except Hope, who didn't go to the police, that's a
mistake. She admitted that to you. "She said, "I should

have gone to the police." Then she said that. Hope’s got
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issues of her. own. Other than that all had multiple times

‘'when they said to these boys, "Alright. What you are

sayiﬁg about Mr. Sammy ié very serious, and we are not
going té-ruin a man’s life. So yéu better be teiling us
the.truth before we go further with this." Maggie
testified to that and Sharon testified to that.

They took it very seriously and then théy all went to
the police, eventually with Hope. But the other ones went
to the police. They got thé kids away from the defendant.
They .didn't let him have any more communication. Natasha
went to the police right away. The police told ﬁer, "He
is so young. He’s three or four, and it would be hard for
us to sign a warrant." She did all she could. She wrote
letters to law enforcement wondering why ‘a warrant wasn’t
signed. She did all she could as a parent. That’s what
the parentsvdid right. |

One other thing that the Defense has hinted at here
is that these kids may have been coached to do all this.
There is no evidence in this case that these children were
coached by anybody. Nobody said that. And if they were
coached somebody did a poor job coaching them because they
all gave difference accounts in the sense that they
called -- théy had different words for our private parts.
They have different accounts of the details. It’s similar

enough, their stories, to believe the children but it's
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not similar enough to think they were coached. If they
were coached they didn't do a very good job. What did
they tell you we told them when we were meeting with them
to prepare for trial? What's the number one rule we told
you in this room? Tell the truth. All we ever asked you
is to tell the.truth. That's what we're here for.

You know, this idea about them being coached, there
was no reason er fhat anyway. All the testimohy is that
these people loved Sammy Scarborough. He was a member of
Minor 4 /s family. They were with him every day. Queena’s
testimony was that Sammy Scarborough had come to her house
and helped do things around her house. They let these
kids play with him in the neighborhood all the time. So
it wasn’t like some sort of neighborhood, "We don't like
Sammy Scérborough so let’s have our kids trump this stuff
up on him." That’s not what happened. Testimony is very
clear. They all got along very well.

Folks, the number one rule of being a defense lawyér
in a criminal case is blame the police or the victims.
That's what they have done. Let's talk about why the only
person to blame in this case is that predator sitting
right there, Sammy Scarborough. Let’s talk about that.

It is our burden to prove to you, as the Judge is going to
tell you, all the elements of these charges beyond a

reasonable doubt. Now, that's a high standard. But that
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standard doesn't scare ué, and I don't say that because
we're some super lawyers at éll. I say that because
that's the standard that is used criminal courts across
this country every day.

What that means, beyond a reasonable doubt, 1is doubt
that makes a reasonable person hesitate to act. Not all
doubt but.beyOnd a reasonable doubt. That's our theme.
Now, these are young childreﬁ; Our burden is high enough
when we are talking about aduits. But when we are talking
about little kids and our whole case comes down to these
little kids, it makes it that much tougher. We can’t
expect five, seven and eight year olds to come in this
courtroom and talk and céﬁmunicate like we do. We know
that because we use our cbmmon‘sense. We also know that
because an expert told us. We didn’t néed her to tell us
that. We know that.

You could tell these boys were scared. Xou'could
tell they didn’t want to be here. 1It’s tough enough for
us as adults to talk aboﬁt éex much less having to sit
here'aﬁd listen to a little kid talk about it. They're
scared because for the first time in a long time they had
to lay eyes on this man. It’s traumatic for them,
especially Minor2 and Minorl , who just went through
arguably the most traumatic thing they gould:ever go

through a month ago when they lost their mom. These kids
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don't have any frame of reference for talking about that
stuff. What are the words we heard? Ding a ding, turtle,
fried eggs, private. These kids don’t have any frame of

reference to think about or to know about what those

. things can do to you when. you're being abused.

- Gaye Allen—Cook, you heard from her this morning,
"Very common, she says, for children . not to disblose
everything." Very common. In fact it’s more common than
not. She said especially if the perpétrator says, “You
better not tell because if you do your mama’s goiﬁg to
hurt . you and you’ll-be in trouble.” There is testimony
that Sammy Scérborough said that. to these boys..

And that makes it even more likely that they are not

'going to disclose everything. They might not disclose at

all. In this case they did, but some of the details were
twisted and some of the accounts different. Thesé kids/
she testified, very common they get confused easiiy and
that they mix up some details. They can't remember exact
dates‘or exact times. She said that's more common than
not especially with little children.

~ She said it 1is common for children not to disclose to
a forensic interviewer. She said it’s common or it's more
likely they would disclose to a mother, somebody who loves
them, as opposed to a woman they’ve known for three

minutes. Common sense, ladies and gentlemen. This many
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children from different families who live in different,
houses[ one of whom lives inkanother county all sayihg
essentially thé.saﬁe thing.‘ Children don't:make this. kind
of stﬁff’up. .They just don't.

.iet's ﬁseAthiS‘common sense that we talked about as
we go through' these indictmehfs. The defendant has béen

charged in this first indictment with criminal sexual

" conduct with a minor in the first degree as it relates to

Minor 1 . That’s the first little boy you-heard testify.
That;s Minor 1 | |

Now,kbefore iAtalk}about at that let me say when we
starﬁedlthisfcése theré were seven-indictments. There was
a criminal sexuai‘qonduct'and a pbrnography»charge for
eaqhiof the_thfee kids, and then there was engagiﬁg in
séxual performénce chargeiv That's seven indictménts, You

are going tO‘be_considering only five. Let me tell you

“why . It'is‘our burden, it is our job not Just tofget a

conviction;' It islourvjob as pfosecutors to see that
justice is done. i | |

In this.case;‘kﬁmn2 'qould not testify when he got in
here to the.eleménts of a criminal séxuai’cqnduct.v He
‘could*not'talk or he didn’'t say that something happened to
himself. He,didn}t-say that,when he got in here. So it's
not”fair~to'that Defendant.  It's not fair to you for us

to put that indictment in for your'consideration SO we
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took it out. It is also not fair for us to put before you
the indictment of engaging in child sexual performance
because he could not testify to that either. So we pulled
that indictment as well. So, now, you are going forward
with five indictments.

The first one as I said, criminal sexual conduct with
a minor in the first degree as it relates to Minorl . Now,
what I have to show you is that he was under the age of
11. And I have to show you, again, beyond a reasonable
doubt, that a sexual battery occurred. And a sexual
battery we can be talking about oral sex. We could be
talking about anal sex, and in this case that’s what we're
dealing with.

Minor1 , what did he say? Very plainly -- Minorl ,
obviously, we know he is under the age of 11, but what did
he say? Quote, “Mr. Sammy put his ding a ding in my
throat and I choked.” Is he making that up? Was he
coached to say that? "Mr. Sammy put his ding a ding in my
throat and I choked."

Minor2 testified that he saw Sammy Scarborough
messing with Minor1 at the Defendant's house. Minorl
consistently disclosed to other people what had happened.
Now, was he clear every time? No. He was six. "Mr.
Sammy put his ding a ding in my mouth and choked."

Minor 3 Minor 3 says, "Mr. Sammy put his turtle in my butt




394

Closing Argument by Mr. Daniel

415

1 and it hurt."” How in the world does a six year old make
2 that up? He even gave me the details, and I said it’s

3 kind of confusing because if you said he put his turtle in
4 your butt and you were facing him, he said, "No. I saw.
5 him." I said, "How did.you see him," and he said, "I was
6 turned around looking like this." That's what he said.

7 Can you imagine that? |

8 He said, "The Defendant grabbed and squeezed my

9 turtle." He séid, "He tried to stick his turtle in my
10 mouth and got this close.™ Hé also consistently said to
11 other people time and place. . He was abused. Héré is
12 where it happened. As much as he could identify time he

13 said it. That's the indictment for C.S.C. on Minor3
14 I don't have a C.S.C. on Minor2 . I told you we

15 pulled that. So now we go to disseminating. What I have

1o to show you is that the Defendant knowingly makes obscene
17 material available to any individual. Let me read you
18 this very important part of the law. "Obscenity must be

19 || judged with reference to ordinary adults except that it

20 muét be judged with reference to children or other

21 especially susceptible audiénces if ‘it appears from the
22 character of the material or the circumstances of its

23 dissemination to be especially or directed to children.”
24 In other words, what is obscene to us -- I'm sorry.

25 What's obscene to a child might not be so obscene to us.
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But you ére to consider who the audience is here. The
audience here are the children. Now, what did Minorl say?
He said he saw pictures of naked people. Mr. Sammy

gave -- showed those to us. Minor2 says, “I saw Mr. Sammy
show Minor1 those pictures, naked boys and girls.” Minor2
said he saw gay boy pictures. Is he making that up?
That’s a five year old. -He five now. That was a four
Year old. He doesn’t know what gay boy pictures are. And
even if he does why is he going to say Sammy Scarborough
is the one that showed them to him?- He’s going to make
this stuff up?

Minor3  5ajd, "The Defendant, Sammy Scarborough,

" Mr. Sammy, showed me a magazine with boys and girls with

their clothes off humping." But they want you to  think
we're making it all up. Other evidence in support of
these bbys, access. All the parents or grandparents
testified that the Defendant most definitely had access to
them. There is not a question. This isn’t a case of
well, must have been someone‘else walking,dOWh the street
who did this. ‘No. They were all very close. And they
spent a lot of time together. That's not in question
here.

Maggie said she saw the Defendant playing kickball
with all three of them. They were all,together; That’s

not at question. Maggie and Sharon both testified as to
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the boy’s demeanor. Howlwhen she asked about these.events
they held their head dowﬁ. Let’s talk about nightmares.
Hope said she was aware because Minr3 came home with
balloons and football. Were they exposed to any sort of
sex? Could they have come up with these things cause they
have seen something at their own houses?

What did Natasha Funderburk say? Mr. Hobbs said was
there any wayrfhat Minor3. T mean -- I'm sorry, Minor4 was
exposed to sex things at your house? She said, "No, he
was never expoéed to any kind of sex until Sammy
Scarborough put his private part in Minor 4 1's moﬁth."
Several people testified as to time and place.

Now, the rules.preVent'them from coming in here and
telling you what the little boys told them as far as
details but they can say, yes, he disclosed abuse and he
said it happened at this place and he said it happened at
this time. Those were fairly consistent. And there is a
lot of testimony that it happened at the house and in the
backyard or in that barn.

Minor 4 , you might be asking why there is no

- indictment for Mier4 - = Apnd that’s a legal thing; and I

will explain it to you real briefly. Law enforcement
never -signed a warrant on that case because of Minor4 s
age, but the law . allows us to_show you evidence of a

common scheme or plan that the Defendant uses to victimize
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victims. That's why we can show you Minor4 ~but yet you
~don't have a decision to make on Mier4 . when you get back

there. The common scheme or plan is that this Defendant

used his position of authority of an adult in the-

- neighborhood who hung out with these children to lure them

in and to make them his prey.

What did Minord - say? That he was alone with Uncle

*Sammy. . There was one day .in his truck at the store when
- Uncle Sammy made Minor4 . suck his' private part. Natasha
said he told you about that disclosure. She said Minord

.came to me and told me. What did Natasha do?  She did

exactly whét any mother should do. :Because they were so
close she went to Sammy Scarborough down at the laundry
mat. Said, "Oh, let me tell you what Mimr4 said." What
was his response? Did he say, 'No, that didn’t happen.
That’s crazy. What are you talking about?” That's not
what he said. Remember what he did? He laughed,  He
laughed. So what did she do? .She immediately grébs

Minor 4 and she goes home. She calls the police. That’s

_exactly what she should have. done.

Ladies and-gentlemen, this is a tough case and I'm
wrapping up. This is a case about topics that'ndbody

wants to talk about much less hear little children have to

talk about. But when these children tell you their story

South Carolina law‘says, "That's enough.” -Judge Burch is




398

10

-11
12

13

14

15

16

17

18

19

20

21

22.

23

24

25

;Closing Argument by Mr. Daniel
o x ' 419

going to tell you when.he reads you the law in a few
minutes that the yoice of a chiid-is enough. ‘Youddon’t
have to have Corroborating‘testimony;

bon’t have to"ahow you other.withesses who saw it.
Who's g01ng to see somethlng like thls° Whatvperpetrator

is g01ng to do this in- front of other people9 I don’tv

“have to show yothhat The law says the voice of the

child is enough. ThlS 1sn 't t.v. Not going.to have much

"D.N.A. Not going to have much flngerprints. That is not

real life. All you haye-to do. in this‘case,‘and your
question when you get back there in a few minutes.is) 'do
we believelthe'children'? Do yoU?‘ |

Do you believe Nﬁmnltqwhen he says,’ﬁsammy's ding a
dlng went in my mouth and: I choked " Do you believe
thnl when he says, "Mr. Sammy showed me a maga21ne with
naked boysrand_giris in it." .In this .case do,you;belleve
Nﬁmn2 when he'said he saw=Sammy>Scarborough makeikﬁmnl
suck his wee Wee? Do you believe Minor2 ‘when he says,
"Mr. Sammy showed me gay boy pictures. | " Do yom believe
Mifor 3 when hevsays,x"Mr; Sammy put his. turtle in my butt

and it hurt." Do you?. Do you believe Minor 3 when”he.says,

"Mr. Sammy showed me nasty pictures of boys and girls

humping.”™ Do you belleve that?
In order for you to flnd thlS Defendant not guilty

you've got to ignore every‘last,b1t~oﬁ that. Ladies and
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gentlemen, use your common sense. Strip away all the
outside stuff. Don't fall for Defense Lawyer 101. Let’s
be real. Five, six, seven and eight year olds don’t make
this stuff up. They just don’t. When a neighbor turns
into a predator and preys bn little children, destroys
their. chance at a normal life and devours their innocence
that predator needs to be held accountable. Sammy
Scarborough is a predator. Sammy Scarborough is guilty.
Thank you for your attention.

MR. HOBBS: Thank you, Your Honor. May it please the
Court. Court's indulgence just one minute?

THE COURT; Sure.

"CLOSING STATEMENT BY MR. HOBBS

MR. HOBBS: Ladies and gentlemen of the jury, last

night I was up thinking about this case and thinking about

. the evidence that the State has presented in an effort to

prove my client guilty beyond a reasonable doubt. And I
was reminded of a trip I took back home to see my dad
recently. And much like when I go to see my dad when I
arrived he had a list of chores for me to do to help him
out around the house. A list of yard work, raking the
yard, raking up the pine straw, raking up the leaves,
pulling up the weeds from the garden. And just like I was
a teenager again he expected me to help, and of course, I

did. I love my father and want to help him out as much as
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I can.

I’m out there.working iﬁ the yard for a couple of
hours and believe it or not I started to work up an
appetite. I know that lookiﬁg at me it’s hard to believe
that I worked up an appetite, but I went into the kitchen
and much like I normally do when I look for food I didn't
look for the most healthy food that he had. I didn’t look
for the rice cakes or anything like that, énd I ended up
finding a Snickers bar in his cabinet kind of way back in
the back.

And I opened the Shickers bar Qery excited, 6f
course,.about the Snickers bar I had just found, and I
took a bite of it. It didn’tztaste too bad. It tasted a
little stale, but then I looked down at what I had just
taken a bite out of. And I don’t know how it had
happened, how moisture had gotten into that Snickers bar
but there was actually mildew inside the-Sniékers bar.

And instead of presuming that the rest of the Snickers bar

was going to be okay to eat I went ahead and threw it in .

- trash because once I had taken a bite out of it, once I

saw what was inside, I knew that the whole candy bar was
bad.

In this case, ladies and gentlemen of the jury, the
State would present to you to ignore that mildew on the

candy bar. To_ighore that we have taken a bite out of -
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this case, and we’ve seen what was on the inside, to
ignore the inconsistency of witnesses. To ignore a lack

of investigation. This is the first time I have ever

" heard a Solicitor say, "Oh, yeah, we should have done

that. We should have searched the house." Ignore that.
Ignore what these children have said in the past. Ignore
what doesn’t make sense. Why? Because they are‘children.

But at the same point believe everything that they
say and beliéve what the State wants you to believe. And
we had three different children that were accusing my
client, Mr. Sammy Scarborough, of sexual battery and
dissemination of obscene material. The first of which was
Minorl . We heard from him first, the oldest of the Murphy
Boys.

Now, Minorl got on the stand and when asked by the
State, "did Mr. Sammy téuch you," Minorl 's answer, "No."
Asked again, "Did Mr. Sammy put anything into your mouth?
No."™ Asked again, "Did Mr. Sammy touch you? No." Asked
again, "Did Mr. Sammy make you do anything? No." Around
about the time, sixth time, seventh time this question was
asked, he says, looking back into the audience for
reassurance, "Oh, yes. Yes. Mr. Sammy sucked -- made --
stuck his ding a ling in my mouth."

So we heard from the forénsic interviewer, and the

forensic interviewer got on the stand and I asked her a
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bunch of questions about the questions that she had asked
these boys. And I'm sure y'all were all getting
frustrated saying, "Why does he keep going over and over
these same questions again and again?" I wanted fo
present to you that over a year and a half ago these
guestions were posed to the children. Yes or no.guestions
about what had happened. Not one time, not tw0'£imes,

many times, three times. And by the time that interview

" was over no sexual assault was disclosed.

Ladies and gentlemen of the jury, I would also
present to you that the State has the~abilitylto present
that video‘to you. That video of the forensic interview
under South Carolina law ---

MR. DANIEL: Can we approach, please, Your Honor. I
would love to object to this closing and this needs to be
discussed. |

(Bench conference held off the record but ih the

presence of the jury.)

MR. HOBBS; As I was saying-under South Carolina law
the State is allowed to bring in the videotape of the
forensic interview.

THE COURT: Hold up. Ladies and gentlemen of the
jury, 1if ybu would step.back to your jury. room.

(WHEREUPON, the jury panel was excused from the

courtroom at 12:20 p.m.)
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THE COURT: Let me tell both of y'all something right
now. If you're going to practice law in-the State of
Scuth Carolina; even though I don't remember what was on

the record about this, I'll have'to go back and pull it.

-But if y'all agreed to do something and now you.have gone

back on yoﬁr word there is not a whole lot I can do about
it. But tﬁe Disciplinary Committee in Columbia can do
something about it. Now, both of you understand that?

MR. DANIEL: .Yes, sir.

MR. HOBBS: Yes, Your Honor.

THE COURT: Now, can y'all sit back there and agree
to resolve this problem or do I need to go back and pull
this record up and see exactly what was said in open court
about what y'all did agree to cause I don't think there
was any real clarification about that.

MR. DANIEL: I don't think we're going to agree to
anything because I mean, now, and I tell you. Here is the
issue. We had a whole hearing on these videos, and we
were prepared to introduce them. And we could have
introduced them at any point if we had desired. But I
went to Mr. Hobbs and I said, ‘"Look. There are some
issues with these videos. We will be glad not to show
them if and only if you agree to not to try and introduce
them yourself énd not argue that we didn’t introduce

them." But this is exactly why I said we've got to agree
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to this beforehand and we want show them.. But you then

can’t come back then and argue that, well, the State
didn't show these videbs‘becéuse we could have.

Sq, I'nevé# anticipatéd Mr. Hobbs coming in his
closiné and blaming us for not showing thé;videos;

MR. HOBBS: Your Honor --- | |

"~ MR. DANIEL: It wés an agreement that we had that he
absolutely -- I never would have agréeed to that had I |
known he was going to argue that. .

MR. HOBBS:. . Your Honor, I made objections as to the
admissibility of the video, and you were set to review
those videos and understand the competency and whether or
not they met the statutorily compliant to the
requirements. Prior to your ruling on that I was
presented or I was approéchéd by the Stafe, and the State
said to me "We have some appellate issues. that we don't
want to mess with. We won’t introduce the video if you
don't introduce the video." - That’s exactly what happened.

| It wasn't .that I motioned the Court and the Court
said ﬁhe video can't come in and now i'mitelling the jury
that it;s their fault. They made the choice not to
introdﬁce'the video because‘they quote, “Had concerns

about it.” I consented to not introduce the video if they

~didn’t introduce the video. I never said that I couldn't

bring that up to the jury or make an argﬁment about it.
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Our consent was that if he wouldn’t bring in the
video then I wouldn't bring in the video and that's it.
And that was their choice and it was‘done becauée they
sald as he guoted, "We had concerns about the video.”

MR. DANIEL: I'm not the smartest guy in the world
but I'm not an idiot. And I would hévé been an idiot to
say, "All right. If you agree not to introduce it
yourself I'1ll pull them back, but you can go ahead and
argue with them." I would never have done that. What I .
said is "You can't introduce them. If we are going to
agree to this we won’t introduce them, you can't.introduce
them and then you can’t blame us.for not introducing them.
That's exactly -- we were standing right there, and that’s
exactly the conversation we had. And I agreed with you
that there is not a whole lot you can do about it at this
point.

THE COURT: Oh, there is something I can dé. I'm
going to call a meeting with the Chief Public Defender,
and I am going to sit down and we're going to get this
thing before him. And as long as I am going to be Chief
Judge coming up next time, this next year, I‘promise you
there is going to be some modifications about who gets
appointed cases, conflict cases. Now, both of you
understand that? I'm just about sick of this whole mess.

MR. HOBBS: Your Honor, I can make a good faith
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assertion to the Court that my understanding of that
consent was that I would not bring the video in, and I did
not bring the video in.

. THE COURT: That implies, Mr. Hobbs, that you
wouldn't come through the back door on it. |

MR. HOBBS: I don’t understand.

THE COURT: You don’t understand that? If y'all sit
there and agreed you wouldn’t put it into evidence why
would you think you would -have the right to back door the
State on that?

MR. HOBBS: Because they‘chose not to put it into
evidence because they'had‘———

THE COURT: Upon agreement.

MR. DANIEL: That was our agreement.

MR. HOBBS:' Your Honor, I don’t have the burden in
this case. I don’t have to produce evidencé. If they
don’t want me to produce evidence ---

THE COURT: All right. Bring the jury back in. You
go ahead. That meeting is going to happen, and it’s going
to happen within the next few days. Do you understand me?

"MR. HOBBS: Yes, Your Honor.
MR. DANIEL: So he's allowed to argue it still?
There is nothing we can db about that right now?
THE COURT: There is nothing I can do about it, but I

will tell you one thing. If these attorneys in this -- my
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circuit can’t live by what they know is the right thing to
do there is going to be some changes made.

MR. HOBBS: Thank you, Your HoOnor.

(WHEREUPON, the jury panel enters the courtroom at

12:35 p.m.)

THE COURT: You may- proceed.

MR. HOBBS: Thank you, Your Honor. Ladies and
gentlemen of the jury, as I was saying in South Carolina
the State has the present ability to present the videotape
of the forensic interviews to you for your consideration.
The State made a decision to not present that evidence to
you, and I would propose to you that's because they did
not want you to see what was contained in those videos.

Again, as I was saying when asked about these
accusations and asked about the forensic interview the
forensic interviewer. said as to Minorl , no sexual -- no
disclosure of sexual assault was made by him. Again, no
video was presented.

THE COURT: Let me -- I apologize for interrupting
you, but I cannot allow that statement to go unchallenged.
There was an agreement that it would nof come 1n, and
that's all I'm going to say.

MR. HOBBS: Your Honor, I would object to that as
burden shifting.

THE COURT: Your objection is overruled. I'm just




408

10
11
12
13

14

15

16

17

18
19
2Q
21
22
23
24

25

Closing Argument by Mr. Hobbs
429

stating what the agreement was stated before the Court. I
am not implying anything into it. I am just stating that
there was an agreement in Court that those videos woﬁld
not come in, and I stand by that.

MR. HOBBS: Thank you, Your Honor. The investigator
in this case presented to us that he wfote a four page
incident report in regards tovhis_ihvestigation. Within
that four ﬁage incident report, which contained maybe
ﬁwélve lines of words,Ahe~éays that he didn't execute a
search warrant, he didn't look for this obscene material
he didn't talk to local people in the community about the
presentation of obscene material and he would present to
you that he had done his due diligence.

At the end éf the day what was an inthorough ([sic]
investigation. As we heard from the State there:are SO
many things that maybe, probably should have been done,
like searching.the home to look at this obscene material.

Again, an extensive investigation. Where is the
extensive investigation? There was no search of the

Defendant’s home. By the State’s own admission they.say

‘they should have searched the home. Wouldn’t it have been

nice if we had the material to look at so that we could
adjudge what is obscene because in South Carolina
obscenity is not‘hudity? Obscenity is statutorily

defined. Obscenity requires sexual conduct. And when we
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say we saw nudity we don't know the character of that
nudity. We don't knéw if it rises to obscenity. And we
have no magézines, no material t§ look to decide as you
the finders of the facts if this was obscene material that
was presented to these children.

The State brought up in its closing, and I believe it
was a misquote that I asked Minor2 about Stefan Murphy.
Now, it's hard to think back. Yesterday was a long day
for everybody I know that. But if you recall, I sat down
here ih this chair every time I talked to these children.
In fact it was Madam Solicitor who asked the question
about Stefan, and to whom the information about his
brother being sexually assaulted by Stefan Murphy came in.
She asked the question. He answered it.

Now, you may say, Stefan Murphy, what does he have to
do with anything? See, the basis of the State’s case is
that where else could these children have come up with
this information? How else would a child know what to say
or what accusations to make? -How else would a child know
what it was like to be sexually assaulted? What I present
to you as in the case of Minorl , he had been sexually
assaulted by the family member, Stefan Murphy. And that's
why the villianizations of going into these details, the
reason being because the victim’s sexual knowledge and

their exposure to these things is highly relevant in these
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éase so we can understand how a young child comes up with
these kinds of accusations.l

Why would a child manifest ﬁhese accusétions out of
thin air? And as their expert said it comes from their
life’s experiences. It comes from the things that they
have seen and ﬁhey»have-experienced. ‘That's where these
accusations came from. ' We've already seen many aspects of
the Staté’s éase fall apart. Specifically, we were told
that you would see evidence of engaging a child under 18

for sexual performance in the State’s opening. We saw

" nothing.

_ Ahd,-agaiﬁ, when we look at hﬁnor] '"s statements, when
we consider that a year and a half ago when.it was closer
in timé to this alleged incident, that he denied being
asked time and timelagain thét he denied any allegation_of
sexual abuse. |

Now, as for Nﬁan., his younger brother, as ﬁhe State

told you that case has already been dismissed. ' We were

~ told from the onset that Minor2 would get on the stand and

tell us about the sexual battery committed by my client.

Instead he got on the stand and said, "I was never

touched. I was never sexually battered. This never

happened to me." We do look at what else he said, though.

'He says, you know, I did see some material. I saw some

nude people. And, again, we don't have material to
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adjudge. We don't have material look at.r

We talked to the forensic interviewer about talking
to Minor2 a year and a half ago when this incident was
éloser, and she asked_the same question over and over
again, "What happened? What did you see?" Or I'm sorry.
You know, Did this happen? Did he tough you? Did you
touch him," over and over again. And by the end of it no
sexual assault disclosures.

And, again, we have an extensive investigation that
resulted in no searCh warrént, no presentation of
magazines and, again, through his testimony, Stefan
Murphy. Why.does-Stefan Murphy ﬁatter to Minor2:? Minor 2

didn't say Stefan Murphy did anything to him. Stefan

Murphy matters .because, again, this exposure to abuse.

This exposuré to these items. Where in the world could a
child come up with such fantastical accusations? From
their own home. From their own family. That’s where
these accusations come from.

Then we get to Mﬁm3 Minor3 =~ his testimony was;the most
staggering andbshockiﬁg of all. Youiknow,‘we heard

that -- we heard his mother come on the stand and say,

‘well, he told me back in, I believe she said in November.

of 2011, that something happened but we didn't do
anything. We didn’t call the pclice. We didn’t do

anything about it until the middle of the next year after
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his two frieﬁds come’forward_and make éccusations;

~Again where could Minor3  have gotten this .information
from? From his néighborhood'friends, from talking to his
friends, them teiiingfwhat they‘hadﬁbeeh doing, the

accusations they had been making. Where does this

,information come frbm, and why was it not brought to the

attention of authorities until some seven months after the

investigation?

But it broke all;éf‘our heartsvlistening to what he
said on_the'stand} tﬁaf’he~ﬁad-beeh anally raped byl
Defendant. Thaf the.Défendant had taken his élothes down
and stuck his‘penis‘inside of‘his.anué. Inside of his
butt as they called it and said he said hurt. And I said
what did you do? Did-you go to the‘dobtor? ‘feah, yeah, I
went to the déctor. Oh; and what did'the doctor tell you?
Oh, well, he said, you know,  stay away.

If a'mothér is told by her son that he has been raped
ahd penetrateéd in his anus she would take him to the
doctor,,aﬁd I aséure you‘thét'it-would have come out when
she Wasvon thé sﬁand‘that she had taken her son to the.
doctof. Also,Jif there was a doctor who examined this
¢hild and who had looked atthis and had seen that a man
had faped him £hat7doctor would have comé in aﬁdvtestified
thatrthis ha@ hépéeﬁed. The'reaiity is this story grew

out -of control. And before we could reel it in, before we
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could figure out how to adjust to it by the state, he says
that he is violently'raped and that he went to the doctor.

Ladies and gentlemen, he was not anally raped and he
did not go to the doctor. I assure you if he was you
would have seen medical records that showed what happened
to this boy; the injury he sustained and the doctor’s
diagnosis of that injury. We certainly would have heard
from the mother that she had taken him to the doctor.

That she had heard about this terrible crime and had gone
to have had her son checked out. Again,. we are never
presented with this information because, quite simply, it
does not exist.

In light of that accusation, in light of having her
son anally raped and she takes him.to the doctor, she
brings him home and then waits seven months to tell the
authorities about it. I talked to Minor3 about his
interview with the forensic interviewer, and he was the
only one that actually remembered saying that he hadn’t
been touched. I asked him, "Minor3 = do you‘remembér telling
the forensic intervieWer that you were never touched?

Yes. D.J, do you remember telling the forensic
interviewer that there was no butt contact? Yes." A year
and -a half ago you went and spoke to a woman aboﬁt this
very incident and he recalls that he told her that this

had never happened. But, now, he wants to come in here
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and make these accusations to you and expects -- and the
State expects you to believe it without ever questioning
where the rést of evidence is. |

Again, don't consider what doesn’t make sense. Don't
consider the lack of the investigation. Instead, why
don’t we.affect and judge my Client, Sammy Scarborough’s,
1life and libe;ty on an incomplete investigation, on
accusétions that are unsubstantiated.

Again, Minr3 t3]ks about a magazine, but we have no
search of the home so we can identify it. Even 1if he
could have identified it and said, "You know, that's the
magazine that I saw." Well, yeah, we probably should
have. We probably should have searched the home; That
might be important, right? No magazine has been presented
to you. We caﬁnot adjudge obscenity without some frame of
reference. Nudity is not obscenity. It needs to be
something more. |

Ladies and géntlemen of the jury, we get last to the

_statements and the testimony of Minord . The State
apologizes to Minor4 s’ mother for me asking about priof
sexual abuse. Well, I apologize to Minor4 s mother for

the fact that they even had to come in here and testify
here today, or I’'m sorry, yesterday. Because what did
Minor 4 say about what had happened to Minr3 2 He doesn't

know Minor3  There is nothing he could say about Mmer3  What
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did Minor4 say about Minor1 ? He doesn’t know anything

about Minorl . What did he say about Minor2:? No frame of

" reference.

Instead what he did was came and testify about
something that had happened some fi&e years ago. An
accusation that was presented to authorities by his‘
mother. An accusation that was followed up with-two
forensic iﬁterviews, and an accusation that the
authorities chose not to pursue.

Now, listening to the mother she made a very
compelling case for why this should have been charged and
why this was something that shouldn’t have fallen through
the cracks. Well, when given the opportunity the

investigator considered the evidence and considered the

. two forensic interviews from this child some five years

ago .and chose not to pursue these charges.

Again, where is that investigator? Wouldn't it have
been nice to hear from that investigator so he céuld tell
us, "Hey, why weren’t these charges brought?™ Instead of
listening to a mother and her belief about the caée why
not present the investigator who actually weighed the
evidence, who reviewed it to hear from him as to why tﬁey
shouldn't have brought these charges.

But yet we’re here wondering, asking questions.

Asking why was this not brought in? Why is there no
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medical evidence?  Why is there no medical examination
when a boy contends- that he was anally.raped and taken té
the hospital? Why did these children, when a year and a
half ago when aéked these Questions, denied that this
haﬁpened?' And where did.the-soﬁrce of this information
come froﬁ?

In the case of Mmr4  , again, we get into‘this
apology that I asked these questions about their prior
sexual history. The person who sexually assaulted her was
herAfather; Pee Paw. A man who is still active in
Minor 4 s life. That’s why it was important. The

exposure of children to these sort of circumstances, this

-~sort of knowledge, that's where this information comes

from.

‘And this is a woman who has made several accusations
over her life to authorifies‘about family members. And
now she is pursuing accusationé against another family
member. And that should go to the weight‘when you are
conéiderihg her tésfimoﬁy. |

At the end_qf the day the State asks you to use your
common sense. They ask you to disregard inconsistencies,
disregard a lack of medical evidence,; disregard any
inconsistent statements, disregard prior accusations of
sexual abuse upon family members(‘disregard waiting seven

months after your child was anally raped to go to the
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authorities, disregard the fact that these accusations
which never came to fruition in the charge. The same
excuse that Shipp gave to Stefan Murphy. Well, he was
never charged. Right? It was never charged. Don't worry’
about Stefan. He was never even charged.

Well, ladies and gentlemen, don’t worry about
Minor 4 . That was never even charged. And then you ask
yourself doesg Minord have anything to say about the now
two accusations of sexual battery that are before you? He
does not. He is here to evoke emotion in you. He is here
to make you think that his accusations are true, and so
you should convict him of -- my client of the accusations
presented by Minor3  and Minor1l - in spite of the State’§
weaknesses. In spite of their inability to produce all
this viable evidence.

The State would ask you again, we have bitten into
the candy bar. We’ve discovered the mold. Just.eat
around .it. Don't worry about that. Just eat around it.
When in reality it should be thrown away just liké these

baseless allegations, just like these unsteady

accusations.
The preponderance -- excuse me. The burden of proof
in this case is on the State. It’s not on my client to’

prove himself innocent. It’s on the State to prove him

guilty. And not prove him just more likely than not




418

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Charge of the Court
439

guilty. Prove him guilty beyond a reasonable doubt.

When we look at reasonable doﬁbt, the Judge is going
charge us on what that means. And, essentially, if I was
going -to sum that up it’s a doubt for. which you can assign
a reason. -Ladies and gentlemen, this case is roth with
reasonable doubt, and if you need to see the reasonable
doubt, if you're wondering where it is, there. There is
your reasonable doubt. Thank you for your time.

CHARGE OF THE COURT

THE COURT:  Thank you, counsel. Closing arguments
are done, and it's now time to move on to the Judges's
charge of the law. Is everybody okay? Does anybody need
a brief recess? Okay. All right. If I could have your
attention. It now becomes my time to give you the law of
the casé.< I point out to you that the word;_'juror' comes
from Latin and it means an oath person. A juror is a
person taking a solemn ocath to bring their best talents
and capabilities to.the task to rendering a fair and
impartial verdict.

Your oath designates you as an official of this
Court. This oath is cbmmensurate with the oath taken by
me when I take office as a Judge. The Judge and the jury
blend their duties and responsibilities so as to achieve a
fair and impartial verdict. The word, 'verdict' derives

from a Latin word. It comes from two Latin root words.
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Verus which means absolute pure truth, and dicta which
means to speak the truth. And the two Latin root words
are combined and the word verdict means to speak the
trufh. Under your oath aé a juror the verdict in this
case must speak the truth.

The State of South Carolina charges the Defendant in
these indictments, as you have already heard, with the
offenses of criminal sexual conduct with a minor under 11
years of age and dissemination of obscene material under
Section 16-15-0305. There are three indictments for that,
and two for the criminal sexual conduct.

I will point out to you that the indictments'that I
have up here on fhe bench are not evidence, and they don't
prove anything. An indictmént is simply the charging
paper used to bring the matter for Court action. To the
indictments the Defendant has entered pleas of not guilty.
That plea of not guilty places ﬁhe burden of proof upon
the State of Sduth Carclina to prove the guilt of the
Defendant beyond‘a reasonable doubt.

The Defendant is presumed to be innocent uhless and
until the State haé established guilt beyond a reasonable
doubt. A person charged with committing a criminal
offense in South Carolina is never required to prove
himself innocent. Let me speak with you about reasonable

doubt. As I told you the State has the burden of proving
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the Defendant’s guilt beyond a reasonable doubt. The
State is regquired to prove every element of the offenses

charged by evidence which satisfies you the jury of the

guilt of the Defendant beyond a reasonable doubt.

The Defendant is not requiréd to. prove his innocence,

and the burden of proof is always upon the State to prove

-guilt beyond a reasonable doubt. And what is reasonable

doubt in the law? A reasonable doubt is the kind of doubt
that. would cause a reasonable person to hesitate to act.
The term, 'reasonable doubt' should be given its-plain and

ordinary meaning. The State has the burden of proving the

Defendant guilty beyond a reasonable doubt.

Some ©of you may have.served in civil cases where you
were told that it-is only necessary to prove the fact is
more likely true than not such as by the greater Wéight or
the preponderance of the evidence. 1In criminal cases the
State's -evidence must be more powerful than that. It must
be beyond a reasonable‘doubt.

Proof beyond a reasonable doubt is proof that leaves
you firmly convinced of_thé Défendant’é guilt. There are
very few things in this world that we know with ébSolute
certainly. In_criminal cases the law does require proof
that overcomes every possible doubt. The law does not
require that. If based on your consideration of the

evidence you are firmly convinced that the Defendant is
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guilty of the crimes charged you will find him guilty. If
on the other hand you conclude that there is a real
possibility that he is not guilty you must give the
Defendant the benefit of the doubt and find the Pefendant
not guilty.

It is a vital and important rule of law that the
Defendant in a criminal trial, no matter how grave or
serious may be the offense for which he has been charged,
he must also be.presumedninnocent unless and until his
guilt has been proven beyond a reasonable doubt the
presumption of innocence is the legal proof of innocence.

This presumption of innocence remains with the Defendant

- at all times from the moment of his arrest throughout the

trial proceedings and goes into your jury room and remains
with the Defendant even then unless and until yoﬁ the jury
reach a verdict of guilty based.upon evidence which the
State has presented satisfying you of the Defendant’s
guilty beyond a reasonable doubt. V

The burden of proof is upon the State of Séuth
Carolina to establish by evidence presented to you to your
satisfaction beyond a reasonable doubt. The State must
prove the Defendant, once again, guilty beyond a
reasonable doubt. And by the Constitution and the laws of
this State you the jury are the sole judges of the facts

and the evidence in this case. I am not permitted to
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intimate any opinion that I have about any facts in the
case. Thaf is your sole province. I am not permitted to
indicate to you how I even may feel about the testimony
and evidence presented. I tell you now that I don’t any
opinion in this case nor am I under the law ' entitled to an
opinion.

I have made numerous. trial rulings on ﬁatters of
evidence and law in your presence, and please do not
derive any inference from any rulings.that I have made as
to any -opinion that I may:have on the.facts. As T said, I
do not have any opinion,or~feeiiﬂ§s on the. facts because
the State of South Carolina under our Constitution does
not allow me to express an opinibn or feelings about the

facts. As I told you earlier in .the case I am the judge

~of the law.:

Now, considering the facts, in determining what the
facts are in this case you of necessity must pass upon the
credibility of the witnesses who have testified. You are
the sole judges of the éredibility of the witnesses who
took that witness stand. Credibility in the law means
believability. Can I believe this witness? Is this
witness credible? The value and wéight to be given to
their testimony is in your sound discretion. You alone
must decide the force ana:effect and the truth of the

testimony.
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I'm making a determination as to the credibility of a .
witness there are more factors that you may and should
take into cohsideration such as the appearance or manner
of a witness as he or she gave testimony on the witness
stand. This sometimes is known in the law as the demeanor
of the witness. Did the witness have any interest in the
outcome of the trial?

Was the witness forthright or hesitant? Was the
witness' testimony consistent or did it contain
discrepancies?‘ What was the ability of the witness to
know.about the facts concerning which he or she gave
testimony? Did the witness have cause or reason to be
biased or prejudiced in favor of the testimony he or she
gave? Was the testimony of the wifness corroborated and
made stronger by other testimony and evidence or was it
made weaker and impeached by other testimony and evidence
presented?

As jurors you have a right to believe a small portion
of a witness’ testiﬁony and disregard the larger portion.
Or you may believe a lérger portion of a witness’
testimony and disregard the smaller portion. You may
believe a witness’s testimony in its entirety or you may
completely reject a witness’ testimony in its totality.
Not doing that arbitrarily, but if you have a sound reasoh

in the record for doing so. You may believe the'testimony
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of a single witness against many witnesses or the many
witnesses as against the one. Most certainly you do not
determine the matter of credibility or believability
merely by counting the ﬁumber of witnesses that may have
been presented.

Throughout this entire process you have but one
single objective, and that is to seek the truth regardless
from what source that truth may have come. By the very
same constitution and laws which makes you the finders of
the facts in the case I am the judge of the law. I am the
sole and the oniy instructor of the law. You must accept
it as correct the law as I charge it to you to be the
correct law.

In that fegard neither you nor I should be concerned
with what the law ought to be in this State, but rather
what I charge you the law actually is in this State. You
must accept under'your oath the law as I charge it to you.

The Defendant is entitled to every inference in his favor

‘which can reasonably be drawn from the evidence.:

When two inferences may be drawn from the same set of

facts, one consistent with a verdict of guilty and one

‘inference consistent with a verdict of not guilty, the

Defendant is entitled to the inference which is consistent
with a verdict of not guilty. You cannot find the

Defendant guilty based uponvsuspicion,.conjecture or
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speculation no matter how strong. A conviction, once
again, can only be based upon proof of guilt beyond a
reasonable doubt.

The Defendant in this case has not testified. He has
elected not-to'testify and that is his constitutiqnal
right, and it is not circumstance you can take into
consideration or even allow to enfer into your-discussion
ih the jury room. Under the Constitution of South
Carolina and the United States Constitution it is the
Defendant’s constitutional right to elect not to testify.

The burden of proof is upon the State of South
Carolina to establish his guilt by competent evidence
beyond a reésonable doubt. The fact that the Defendant
elected not to testify does not create any inference
against him. You the jury must not permit that fact to be
weighed in the deliberations. Nor should thiS‘fact enter
into the discussions or deliberations of the jury in any
manner.

Let me speak to you about direct and circumstantial
evidence. Some trials you may have all direct evidence.
Some trials you may have all circumstantial evidence.

Some trials you may have a combination of both. There are
two types of evidence which are generally presented during
trials, direct evidence and circumstantial evidence.

Direct evidence is the testimony of a person who asserts
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or claims to have actual knowledge of the facts such as an
eyewitneés.' Circumstantial evidence is the proof of a'
chain of facts and circumstances indicating the existence
of a fact.. The law makes absoclutely no distinction-
between the weight or‘value»to be given to either direct
or-circumstantigl evidence. Nor is it a greater degreevof
certainty\required of circumstantial evidence. than. that of
direct evidence.

You should weigh all the evidence in the casé. ‘After
weighing all the evidence if you are not convinced of the
guilt'ofithe Defendant beyond a reasonable doubt you would
find the Defendant not guilty. Now, I in no way suggest
to you any -- as I said I don't have an opinion about. the
evidence. You may have to determine what may be direct
and what may be circumstantial evidence or if there is a
combination of both from what has been presented to you.

Now, I need to talk with you about expert wiﬁnesses.
Although lay witnesses are limited to teStifying'ébout
facts within their.knowledge and not allowed to give
opinions certain witnesses, who by their training,
education or experience are considered experts in their
particular field, may.give their opinions in that field
based upon the facts of a matter and their conclusions.

These opinions constitute evidence to be considered

by you in connection to all of the other testimony and
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evidence in the case. - You may consider the expert’s
opinion just as you do all the other evidence in £he case.
It is for you.thé jury to give it such weight as you in
your experiencé and discretion may determine.- You must
weigh such evidence and accept or reject it in the same
manner as you would treat all the other evidence in the
case.

The testimony of experts on a subject that is little
known to the general public'is entitled to consideration.
Such testimony, however, must be submitted to your
judgment and consideration to be weighed by you as a part
of the evidence in connection with all the other facts in
the case.

The testimony of experts is to aid and assist you as
jurors, not to dominate or control you in your decision in
the questions of fact. Their opinions and deductions from
the evidence before you and their judgments and opinions
do not preclude yours. You are required to decide
disputed questions after comparison and éonsideration of
all the evidence in the case.

Normally, a person cannot give opinion testimony. As
a general rule when a person testifies they must testify
to what they saw, heard or sensed by smell or something of
that nature. However, there is an exception when someone

is qualified because of education or experience. They are
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permitted to give their opinion in certain areas if was

Court qualifies them that way. Though a witness has been

'qualifiéd as an expert this does not mean that you must

accept the bpihion, but it is evidence for you to'utilize
in any way that you see fit.

You should consider expert opinion received in
evidence in this case and give it such weight as.you feel

it deserves. An expert witness’ testimony is to be given

'no greater weight than that of other witnesses simply

because the witness isn't an expert. ' You not are required
to accept ah expert’s opinion even though.it is-not
contradicted.

If you decide an copinion of an expert is not base
upon sufficient educétion and experience or if you
conclude that the reasons given in support of the opinion
are not sound or if you feel it is outweighed by other
evidence you may disregard the opinion entirely.. Give the
testimony of,experté the weight, if any, that you feel it
should receive. |

In regard to evidence of other crimes, the evidence
is limited to consideration by you as it relates to:

| One, motive for the offense ¢harged in the case or
cases.

Two, intent in regard to the‘commission of the

offenses charged in the case or cases.
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Three, absence of mistake or accident in reference to
the offenses charged in the case or cases.

Four, a common scheme or plan embracing the

commission of two or more crimes so related to each other

that proof of one tends to establish the others.

Or, Five, the identity of the person that is charged
with the commission of the crime or crimes on trial.

Even if you are to believe that the alleged prior bad
acts presented in this case actually occurred the current
charges against the Defendant must still be proven as I

said beyond reasonable doubt. I charge you under 16-3-657

of the South Carolina Code of Laws that section provides

that the testimony of the victim in criminal sexual
conduct prosecutions need not be corroborated by other
testimony or evidence..

All right. Now, I'm going to get charge specific
with you about the laws of the offenses that have been
charged. As I told you weé've got three indictments for
dissemination of obscene materials, and we've got two
indictments for criminal sexual conduct with a minor.
Specifically, those victims under Indictment 292, the
victim in that indictment was Minorl . And on 290 the
victim in that was Minor3

I'm going to charge you under 16-3-365(A) of the

-South Carolina Code of Laws. That's titled, 'First Degree
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_Criminal Sexual Conduct With a'Minor". A person 1s guilty
bf criminal sexual conduct with a minor in the first
degree if the actor engages in sexual battery with a
victim who is less than 11 years of age.
Section 16-3-365(1) (A) defines actor as a person
accused of criminal sexual conduct. Section 16—3~651(I)

provides victim means the person alleging to having been
subjected to cfiminal sexual conduct. The first element
the State must prove beyond a reascnable doubt is that the
Defendant engaged in sexual battery with the victim.

What is sékual battery? Section 16-3-651(H) of the
South Carolina Code of Laws defines sexual‘battery as
sexual intercourse, cunnilingus, fellatio, anal
intercourse or ahy intrusion however slight of anyipart of
a person’s body‘or of any object into the genital or anal
openings of anothér person’s body except when such
intrusion is accomplished for medically recognized
treatment or diagnostic purposes.” .

If you find the ‘State has not proven beyond a

- reasonable doubt that sexual battery occurred YOU must

stop deliberating and find the Defendant not guilty on
that particular charge.

If you find that the sexual battery did occur you
must then decide whether the State has proven'beyond a

reasonable doubt that the victim was less than 11 years of

-
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age at the time of the sexual battery.

As to the dissemination I charge you from 16-15-305

- of the Code of Laws of South Carolina, 1976 as amended.

"It is unlawful.for‘any person knowingly to disseminate
obscenity. A person disseminates obscenity within the
meaning of this article if he or she sells, delivers or
provides or offers or agrees to sale, delivery or provide
any obscene writing, picture, record digital electronic
file or any other representation or description of the
obscene.

Presents or directs any obscene play or dance or
other performances or participates directly in that
portion thereof which makes it obscene. Publishes,
exhibits or otherwise makes available anything obscene to

any group or individual or exhibits, presents, rents,

-sells, delivers or provides or offers or agrees to

exhibit, present, rent or to provide any motion '‘picture

film, film, film strip or projection slides or sound

recording or sound tape or sound track or videotapes and
recordings of any matter or material of whatever form
which is a representation, description, performance or
publication of the obscene."

For purposes of this article any material is obscene
if:

To the average person applying contemporary community
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interest in sex.

. United States or of this State.

standards the material depicts or describes iﬁ'a patently
offensive way sexual conduct specifically defined by
Subsection C of this section to the average person
applying contemporary community standards relating to the
depiction or»description of sexual conduct would find that

the material taken as a whole appeals to the prurient

Three, to a reasonable person the material taken as a
whole lacks serious literary, artistic, political or
scientific value.

And, Four, the material as used is not otherwise

protected or privileged under the Constitution of the

As used in this article -- this is Section C you
heard me mention:

One, sexual conduct means vaginal, anal or oral
intercourse whether actual or simulated, normal or
perverted, whether between human beings, animals or a
combination thereof.

(B) 1is masturbation, excretory functions or lewd
exhibition, aetual or simulated, of the genitals, pubic
hair, anus, vulva or female breast nipples including male
or female genitals in aistate of sexual stimulatibn or
arousal. Or covered male genitals in a discernibly turgid

state.
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A{C), An act,or.éondition that depicts aétﬁél or
simulated bestiality, sado—masochistic abuse, meaning
flagellation or torture by or upon a person who is nude or
clad in undergarments or in a costume that reveéls public
hair -- excuse me. Pubic hair, anus, vulva genitals or
female breast nipples or the condition of being féttered,

bound or otherwise found physically restrained on the part

_ of the one so clothed.

(D), An actior condition that depicts actual or
simulated touching, caressing or fondling of or other
similar physical contact with the covered or exposed
genitals, pubic or anal regions or female breast nipple
whether alone or,betweén humans, animals or a humén and an
animal of the same or opposite sex in an act of actual or
apparent sexual stimulation or gratification.

Or (E), Ah act or condition that depicts the
insertion into any part of a person’s body other than the
male sexual organ or of any object,intq another person’s

anus or vagina except when done as part of a recognized

"medical .procedure.

Patently offensive means obviously and clearly

disagreeable, objectionable, repugnant, displeasing,

~distasteful or obnoxious to -contemporary standards of

decency  and propriety within the community.

Prurient interest means a shameful or morbid interest
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in nudity;'seX‘or excretion and.iS'feflected of an arousal
as a lewd and lasciviousidesires_and thoughts. |
Perséﬁ'means any individual,. corporatidn,
partnerShip, association, firm, club’or,othér legal or
cqmmercialientity. | “

~

~ Knowingly means having;géneral knowledge of the

‘content of. the subject material or performance or failing

after reasonable opportunity to exercise reasonable
inspection which.would have disclosed the character of the
material or performance.

Obscenity must be judged with reference to ordinary

adults except that it must be‘jddged with reference’ to

children or other especially susceptible audiences or
cléarly defined.deviate sexual groups if it appears from

the character Of‘the'material or the circumstances of its

dissemination to be especially for or directed to children

- or such audiences or groups.

As used.in this article community standards used to

- determine prurient appeal anq’patent offensiveness are the

.standardS-of-the area from which_you the jury are drawn.

‘Mr. Foreman, ladiesﬁandfgentlémen of -the jury, ydu

-,alréady heard me say,several‘times that we have five:

~indictments there, ‘and you?ve;gbt[to pick up- each one and

reach a verdict on each‘and'everyﬂoneiofﬂthem.; I tell you

and charge you at- this time-on each. and every indictment
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you will have to reach a unanimous verdict. Under the
Constitution of this State a jury verdict must be
unanimous. Every single juror has to agree on the
verdict, whatever it may be,. ﬁhat you reach. It can’t be
any split orvdivision. Like I said it has to be
unanimous.

‘Mr. Foreman, you under your ocath. and your duﬁy, will
be a required to fill out the verdict form which is
located on the back of the indictment in the lower -- make
sure I .get it right. Lower left hand corner. You will
find where it says 'verdict' it will be your duty, once
that verdict is reached on each and every indictment, to
sign.your name aftér you have written in the particular
verdict. Okay. |

Possible forms' of verdict. Don't give any weight as
to hbw I tell you the possible forms, and it is pretty
simple here on these indictments. 1It’s a choice of either
guilty or not guilfy. Whatever that verdict is, Mr.
Foreman, it will be your duty as I said to write in-
whatever‘the verdict may be.

COLLOQUY

I want to thank ail of you at this time for your
attention. I have watched you throughoutvthis trial. You
have been very attentive, and nobody fell*asleep on mé. I

thank you for that. I apologize for some of the delays we
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had, but that's just the way it works. As I eiplained to
you y’all are:the‘finders of the‘facts, and I'm the judge
of the law. Sometiﬁes'l have to.take up matters of law
outside of your_presence.and get ail that.straightened out
SO thatAwe could prdéeed.

And, also;_as i said thié morning we had a matter

that had been scheduled some timé back, and we were able

to take care of that through your patience with us and I

thank you for that. What we're going to do, before. we
send you back to the jury room to begin your actual
deliberations, it's well after one o'clock now. I'm going

to defer to Madam Clerk just a minute, but I think we're

bgoing to be able to take you out to lunch and then bringv

yéu back.

Because if Wé bring it in it could také quité a while
and it could be over. into the afternoon. 'Sure enough, it
wOuld.probably_take at least an hour so I think we're
géing to be better off to do that.”'But'let me defer to
Madam Clerk. ‘Doinot begin your deliberaﬁiénsfaf this
time. I repeat, do not begin your deliberations at this

time. I've got one other thing to cover with’yoﬁ before

we actually do that} okay.

In other words, I have a little final matter I have

‘to take up with yod;before‘I turn you loose. And I've got

to check in with the attorneys to make sure. I covered
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everything they asked me to cover. Okay. So, we will,
break for lunch now. Don’t discuss this case. Don't even

discuss it amoﬁg yourselves. We will send you out. TWe've
got transportation arranged.

CLERK OF COURT: We've got everything ready, Judge.

THE COURT: Okay. If y'all will step back to the
jury room. Once again don’t deliberate. 1I've got to talk
with counsel and with the staff that's going to be
attending.

(WHEREUPON, the jury panel was excused from the

courtroom at 1:19 p.m.)

THE COURT: Actually, I hadn't completed the charge,
but if I left out anything y'all let me know where I can
complete that when I get back. The only thing I left out
was about the deliberations and getting the alternates
out. Okay. Anything else?

MR. DANIEL: I don't have anythiné else.

MR. HOBBS: ©No objections, Your Honor.

THE COURT: Okay.

. MR. DANIEL: Judge, we would ask that the alternates
stay we us at least for‘lunch. Maybe for a little while
after just in case someone gets sick from the food or
something.

THE COURT: Sure. We'll take them, too. All right,

now, Jjust since we've got 403 in here, normally I will let
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‘the attorneys, and most of the time they do. They waive

the oath of the bailiffs and the security staff that go.

But just to Show_you how it's done, in case'somebody

.doesn't want to waive it, we'll go through that just so

you know that’é the way it's done. Okay.

So I need everyone that is going to be attending.the
jury to come around to Madam Clerk’s desk. We'Ve got
everybody.

| COURT REPORTER: I need them all to étate their name
individually on fhe record.

CLERK' OF COURT: She wants your name.

COURT REPORTER: I need everybody's name.

MR. LANE: John Lane.

MR. POWERS: Bobby Powers.

MS. ANTHONY: Norma Anthony.

MS. JOHNSON: Pamela Johnson.

MR. HUGGINS: Johnny Huggins.

MR. GRIGGS: Wayne Griggs.

MS. FORE: Charlene Fore.

MS. JOHNSON: ‘And we've got two downstairs, James
Samuel and Terry McArthur.

THE COURT: Counsel, before we get into this, we are
just doing this formally to show how it's done. Do y'all
waive this oath becaﬁse we've got two wailting d9Wnstairs

at-the cars?
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MR. HOBBS: Yes, Your Honor.

MR. DANIEL: I waive. I'm a little concerned about
Charlene, but other than that. I'm okay.

CLERK OF COURT: Okay.

MR. DANIEL:- I totally waive.

CLERK OF COURT: We do have two downstairs.

THE COURT: Okay. They waive. That's fine. Y'all
.raise your hand. |

CLERK OF COURT: Raise your right hand.

(WHEREUPON, John Lane, Bobby Powers, Norma Anthony,

Pameladehnson,‘Johnny Huggins,-Wayne-Griggs and

Charlene Fore were sworn in to acéoﬁpany the jury

panel tovlunch.)~' | .

THE COURT: All right. We'll be in recess for about

50 minuteés to an hour. So everybody get them a bﬁte to

. eat and come back and we'll give it to the jury.

. (WHEREUPON, Court was in recess at 1:24 p.m. and

reconvened at 2:42 p.m.) |

THE COURT: Ladies and'gentlemeﬁ of the jury, before
I send you back to deliberate the?e are more detaiis I
need to go‘over'with y¢u. Once you begin your
deliberations 1f somebody needs fo take a smoke break,
restroom bréak or whatever, cease your deliberations until
you have all 12 deliberating jurors back.

I want to beg your indulgence with me at this time
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and_ask_ydu not to be shy or bashful in resbonding to me .

“on this if you need to. But if -you're not feéliﬁg good, -

you feel. that you cannot go back there and diligently

deliberate this,casevfor any'reason'whatsQever not is the

“time to tell me. If you feel that you cannot continue to

be a fair'andvimpartialjjUrorfand go back and follow your

oath aﬁd deliberate‘thisAcase'let me .know now. | |
All right{ Wé've got three exhibité..vAs soon as we

send £hOSé back alan'with the.indictmehts, M£« Foreman;

you may begin your-deliberations.‘ I need‘théblz jurors,

-original.jurbrs,,to step back and. let us get those items

to you. And I need the”élternates.to'stay with me here in
the courtroom jUst‘for a-mihuté,or.twd. We will find a
place.for y'all to sit for a few minutes.

Mr. Foreman, if you get back to the‘jury room and you

discover_fhat any-’juror or juiors is going to refuse to

deliberate this:case immediately notify me;A‘Okay, All

"right. Y'all step back. .

(WHEREUPON,‘thegjqry'pénel was excused erm.the
courtrooﬁ:at 2:46 plm;)
-THE COURT: Ali right.» Madam,Altefnate; you remain
with us a fewiminutes to-make:éure that we gét éfarted

back there, and we will be in. touch with you in a little

~whiie.« Y'all juét'relax, Y'all just step back there a

‘minute.» She will take y!all'down.g'Anything,forfthe
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record?
MR. DANIEL: Nothing from the State.
MR. HOBBS: Nothing from the Defense, Your Honor.
THE COURT: Thank you, gentleman.
(WHEREUPON, the jury panel was excused from the
courtroom to begin deliberations at. 2:47 p.m.)
THE COURT: Okay let's stand at ease. |
(WHEREUPON, Court was in recess at 2:47 p.m. and
reconvened at 4:31 p.m.)

VERDICT OF THE JURY

THE COURT: I've . been notified that the jury has
reached its verdicts. Okay, even though it has been a
fairly short week it has been a long week for everyone
that's been involved in the trial of the case. And I know
that whatever the jury has done on this you're going to

have to live with it, and let's don't have any improper

" outburst or conduct in the courtroom, okay. Sheriff,

notify Mr. Lane to bring them in.

(WHEREUPON, the jury panel enters the courtroom at

4:52 p.m.)

THE COURT: All right. All jurors are reported.
Madam Clerk.

CLERK OF COURT: Mr. Foreman, have you reached a
verdict?

JURY FOREPERSON: Yes, ma'am, we have.
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THE COURT: Hand it to Mr. Bower, please.

(WHEREUPON, Court's Exhibits Nos. 1 AND 2 were marked

- for identificatibn and received intolevidence.)

THE CQURT: All are signed and dated. Madam Clerk,
you may publish the verdict.

CLERK OF COURT: Thank you, Judge. On Your Honor's
docket is 2013—GS—17—290, the State of South Carolina v.
Sammy Lee Scarborough} Indictment for criminal sexual
conduct with a minor. We the jury find guilty. Signed by
Robin Bracey, 11/6/2013.

On Your Honor'svdocket is 2013-GS-17-291, the State
of South Carclina, County of Dilion v. Sammy Lee‘
Scarborough. We the jury find the Defendant guilty.
Signed by Foreman, Robin M. Bracey, 11/6/2013.

On Your Hénor's dockét is 2013-GS-17-292, the State
of Soufh Carolina, County of Dillon v. Sammy Lee
Scarborough for criminal sexual conduct. We the jury find
guilty; Signed by Foreperson, Robin M. Bracey, 11/6/2013.

On Your Honor's docket is 2013-GS-17-293,- the State
of South Carolina, County of Dillon v. Sammy'Leé
Scarborough. The jury finds guilty. Signed by Foreman,
Robin M. Bracey, 11/6/2013. |

On Your Honor's docket is 2013-GS-17-294, the State
of South Carolina, County of Dillon v. Sammy Lee

Scarborough. We the jury find guilty. Signed by
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Foreperson, Robin M. Bracey, 11/6/2013.
If this is your verdict would you signify by raising
your right hand. |
THE COURT: All right. Anything further of the jury?
MR. DANIEL: Nothing from the State, Your Honor, our
than thank the jury for its service.
MR. HOBBS: Your Honor, I would request that you poll
the jury as to their verdict.

POLLING OF THE JURY

'CLERK OF COURT: All right. When I call your name I
need for you to stand. I will ask you a question and you
need to answer it and then I'll excuse you or you can be
seated.

Number 92, Ashley Legette. Is this your verdict? .
JUROR: Yes, ma'am.

CLERK OF COURT: Still your. verdict?

JUROR: Ma'am?

CLERK OF COURT: isAit still your verdict?

JUROR: Yes, ma'am.

- CLERK OF COURT: Thank you. Robin M. Bracey. Was

this your verdict? |
JUROR: Yes, ma'am.
CLERK OF COURT: Still your verdict?
JUROR: Yes, ma'am.

CLERK OF COURT: Thank you, sir. Number 158, Julie
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Taylor. Was this your verdict?:

this

Was this your verdict?

this

your

JUROR: Yes, ma'am.

CLERK.OF COURT:

Is it still your verdict?

JUROR: Yes, ma'am.

CLERK OF COURT:

your verdict?

Thank you. Thomas L. Carter. Was

JUROR: Yes, ma'am.

CLERK OF COURT:

Is it still your verdict?

JUROR: Yes, ma'am.

CLERK OF COURT:

Thank you, sir. James Davis, Jr.

JUROR: Yes, ma'am.

CLERK OF COURT:

Still your verdict?

JUROR: Yes, ma'am.

CLERK OF COURT:

your verdict?

Thank you. Betty G. Williams. Was

JUROR: Yes, ma'am.

CLERK OF COURT:

Still your verdict?

JUROR: Yes, ma'am. -

CLERK OF COURT:

verdict?

CLERK OF COURT:

Thank you. Larry Manning. Was this

JUROR: Yes, ma'am.

Still your verdict?

JUROR: Yes,. ma'am.

CLERK OF COURT:

Thank you, sir. . Beulah Grice. Was
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this your verdict? .
- JUROR: Yes, ma'am.

CLERK OF COURT: Still your verdict?’

JURCR: Yes, ma'am. -

CLERK OF COURT: Thank you. Barbara Page. Was this

< your verdict?

JUROR: Yes, ma'am.

CLERK OF COURT: Still your verdict?

JUROR: Yes, ma'am.

CLERK OF COURT: Thank you. Aaron Young. Was this
your verdict?

JURORE Yes, ma'am.

CLERK OF COURT:. Still your verdict?

JUROR: Yes, ma'am.

CLERK OF COURT: Thank you. Martina Mcdonald. Was
this'you verdict?

JURCR: Yes, ma'am.

CLERK OF COURT: Still your verdict?

JUROR: Yes, ma'am.

CLERK OF COURT: Thank you. ' Kenneth Allen; Was this
your verdict? -

JUROR: Yes, ma'am.

CLERK OF COURT: Still your verdict?

JUROR: - Yes, ma'am.

you, sir. That's it, Your

CLERK OF COURT: ‘'Thank
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Honor. Thank y‘all.
| COLLOQUY

THE COURT: Ladies and gentlemen of the jury, thank
you so much for your service on this case. Thank you so
much for your patience with the Court. At this time your
duties for the week ére completed, and we' will move on in
this case with what we call mitigation and sentencing.
It's where we will hear from both sides anything to
mitigate sentencing and then go forward with senteﬁcing.

If you so desire you may leave at this time. Sheriff
will escort you wherever you need to go, to your car, if
you would like to leave at this time. And I'm a little
differeﬁf from other judges concerning this. If you would
like to stay and watch the rest of the proceeding'you're
more than welcomed to‘do s0o. You can stay in the seat
that you're in or you can move anywhere else in the
courtroom you may.SO desire to observe thqse aspects of
the trial.. I'll leave fhat to you.

So if you would like to go ahéad.and depart fhat's
fine. 1If you'd like to stay that will be fine, too. I'1l1l
leave that up to you. But bnce again thank y'all so much
for your sérvice. And we're:almost at the end of the year
so this calendar year will be over'in about a month and a
half.

But should you be drawn. in December to come and serve
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you would not have to serve. And you would have an
exemption for two more years, but if you're drawn in the
future I would enéourage and hope you would come back and
help the Court, whichever judge may be presiding at that.
time.. All right. Thanks
(WHEREUPON, the jury panel was excused from the
courtroom at 5:00 p.m.)

SENTENCE OF THE COURT

MR. HOBBS: Your Honor, may I by heard briefly on
post-trial motions. Your .Honor, at -this point I would ask
the Court in motion for a new trial. I do feel, Your
Honor, that the jury's verdict stands in the facé of the
weight of the evidence that was presented throughout the
course of this trial. And I would ask the Court to grant
my client a new trial on that basis.

Your Honor, there was a disagreement as to how my
closing should.be handled. I would renew my objection to
the issue with the closing, and that would be all the
eVidence.

THE COURT: All right. That's noted. At this time I
will deny that motion.

MR. DANIEL: May it please the Court, Judge, after
the jury's verdict we are here now, obviously for
sentencing. I'm passing up sentencing sheets. There are

five of them. One is to criminal sexual conduct with a
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minor in the first degree whichvon both of C.S.C.
sentencing sheets we have checked violent, most serious,
mandatory G.P.S. And then the three sentencing.sheets for
obscene material, those are non-violent offenses.

Mr. Hobbs has signed both of those as have I.
Obviously the defendant; pursuant to a conviction, is not
required to sign. Judge, I think probably the first thing
we would like to do is let the Court hear from the victims
and their families. And we will wrap it up after that.
First, if the Courtwwould<hear from'Sharon.Murphy who was
a witness in this cése;

Judge, do yéu want to gd our stuff first or would you
like to hear from the defendant first?

THE COURT: ©No. The State goes first.

MR. DANIEL: Well, what I'd like to do then is hear
from the victims, and then if you would go to the defense
and then let us Jjust kind of wrap up if that's okay. This
is Sharon Murphy.

THE COURT: Miss Murphy.

MS. S.. MURPﬁY: Your Honor, I want to thank you and
the Court for helping and my nephews and my mother with
this victory. I kﬁow mny sisfer is smiling down énd her
soul 1s at rest because she cried all the time about this.
Every time I would talk to her she would cry about his.

And I'm so happy‘thatvwe finally got justice. Thank you.
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Thank you. Thank you all. Thank you.

THE COURT: Thank you very much.

MR. DANIEL: Judge, next is Natasha Funderburk.

MS. FUNDERBURK: I'd like to say thank you on behalf
of myself and my son, Mimoré . This has been a long five
yeais for us even though charges wasn't formally brought
for Minor4 we'are asking for, you know, the maximum
amount because he have taken away more than just, you
know, Minord 's childhood. He's brcken our family apart.
We don't really talk. My aunt don;t talk to us. We don't
talk to her.

My mcm was drawn in the middle of it. We had to move
from our -- this was our home. We moved to a town where
nobody knows us. We know nobody there, and it was all
because of this. So I do ask for the maximum.

THE COURTf Thank you for coming.

MR. DANIEL: Next, Judge, and she can just stand
where she is. This is Hope Owens.

THE COURT: Miss Owens.

MS. OWENS: Your Honor, I just want to ask that -- I
just want to say thank you. I couldn't protect my child.
I couldn't protect him from him, but please, try to
protect other children. Please.

THE COURT: Thank you.

‘MS. HALL: Your Honor, this ig Minor3 , and he
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1 wants to tell you how he feels or what he wants to have
2 happen to Mr. Saﬁmy.
3 ’ THE COURT: Yes, sir.
4 Minor 3 : I want Mr. Sammy to stay in jéil the
5 | rest of his life. -
6 MS. HALL: Ybu want to tell him anything elée? Okay.
7 THE COURT: Thank you. |
8 ‘MR. SCARBOROUGH: Your Honor, this is another one of
9 || the victims,lhﬁnorl -+ Tell the Judge what you want
10 to have happen to Mr. Sammy. |
11 MR. T. MURPHY: Stay in jail.
12 | MS. HALL: Do you want to tell him anything else?
13 Okay. You' can sit down. |
14 . THE COURT: Thank you, sir.
15 MR. DANIEL: That would be all from the victims,
16 Judge. TIf we could just reserve some time after
17 mitigation.
18 MR. HOBBS: -Thank you, Your Honor. From the onset of
19 these accusations and my representation of Mr. Scarborough
20-|| he has maintained his innocence. I've had the opportunity
21 to~get to know his family who are present in the courtroom
22 right now, and he has a tremendous support.system, Your
23 Honor. From my conversations with them this does not
24 connect with what they know of Sammy Scarborough.
- 25 Your Honor, I don't believe Mr. Scarborbugh wants to
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address the Court at this time, however I would present to
the Court, that as the State put on the record earlier
today for your consideratioﬁ that previously offered 20
years is an impossibility. There was the offer at the
beginning of the week for 25 years.

I would ask the Court to consider that as a point of
understanding where we were entering into this trial.
Yoﬁr Honor, -again, Sammy maintains his innocence, and his
family is here to support him and they have been here the
whole time. And, again, they say nothing but the best
things about him; that this is not in line with what they
know Qf him.

THE COURT:. Thank you, sir. I will come back to Mr.
Scarborough in case he decides he would like to make any
statement. I élwaYs let .the defendant have the last say
after we here everything.

MR. DANIEL: Your Honor, on behalf of Miss Hall I'd
like to say just a few things. First, as it relates to
Mr. Hobbs' comment about the offer. We make offérs in
cases like this to prevent these little children from
having to get up here and suffer through testimony,
particularly suffer through a cross-examination.

They still had to do that. The offer of a cap of 20

-was a long time ago. The offer of 25 earlier this week

was to prevent these kids from having to testify. They
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had to testify. Some of them more than once.

Mr. Scarborough has had the opportunity; had the
choice before to take responsibility for this. Has-the
choice right now but is still not taking responsibility

for his actions. Judge, these were touch issues. These

-little boys and these families dealt with this with the

utmost amount of dignity and class. You saw them sitting
through this entire trial; They were classy;» They didn't
act out. They didn't make noises. They were as dignified
as we can ever expect in the face of a situation where it

would be understandable if they weren't had they not been

dignified.

If parents and grandparents and aunts and were --

- bent over backwards to meet with us when we needed to meet

with them. Law'enforcement, despite arguments made in
Court, did an admiral,job in this case. Valerie Williams
with the Attorney General's Office did an excellent job
helping us prepare these childfen for testimony. The
Clerk of Court even on her own without —} I didn't even
know about it until this morning, had Her staff bfing in
some candies and some coloring books.and things er the
kids downstairs as they were sequesfered.

I would completely remiss if I didn't mention Kelly
Hall. Kelly is a dear friend of mind5 Kelly works on

these types of cases all day every day out of Columbia
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going all over the state trying cases like this. Without
her incredible work in this case we would not be standing
here today.

Judge, I tried murders.. I.tried robbers. I tried
burglars. Had some real serious cases in this room, and
my intent is not to lesson those cases and those victims
and those charges, but what this man did, what the jury
just found unanimously, beyond a reasonable doubt that
this man did is repulsive. Our legislature has said we
find this crime so repulsive that if you're found guilty
of it you must spend a minimum of 25 years in prison.

And our legislature has said it's so repulsive that
we're going to allow the judge to impose a life sentence.
This man preyed on these four little boys. This man
completely stole their innocence. He took any chance they
may have ever had at having a normal life. He took it
away for his own selfish gratification.

If ever there were a child sex abuse case where life
was the appropriate punishment it would be this case. We
respectfully‘ask this Court, pursuant to this jury's

unanimous verdict on all five indictments, to sentence

‘this predator to life in prison. Thank you.

THE COURT: Thank you, Solicitor. Madam Attorney
General.

MS. HALL: Your Honor, I just would like to say this
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case is over for all of us when we leave this room today
with the exception of the defendant who is going to face
whatever bunishment you sentence and these families. This
is not over for them today, and I do ask that you consider
that.

THE COURT: Anything else? Oh, criminal record.

MR. DANIEL: -Mr. Scarborough in addition to currently .
being on the Centrél Registry pursuant to a Family Court
hearing invoiving Minor 4 's case has the following
convictions:

In 2002 a D.U.S. third or more. In 2003 a breaking
into motor vehicles and burglary third. 2004, D.U.S.
2005, burglary. That may have been -- that was actually a
probation revocation. 2010, D.U.S, open container, seat
belt violation. 1987, grand larceny, burglary second.
1993, financial transaction card theft, petit larceny.
1995; receiving Stoien goods. 1999, simple possession of
marijuana, traffic offenses. 2001, D.U.S. second. 2002,
D.U.S. and traffic. That's all I show.

THE COURT: That's enough. All right. Mrf
Scarborough( I advise you at this time that whatever the
sentence may be that you have a right to appeal this
matter. Any notice of éppeal to preserve your rights of
appeal have to be filed within ten days of sentencing. At

this time is there anything that you would like to say to
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the Court?
MR. SCARBOROUGH: No, sir, Your Honor.
THE COURT: All right. ©On 2013-292, whereby a Jjury
has convicted you of criminal sexual conduct with a minor

in the first degree the sentence is life imprisonment.

On 290, 2013-290, whereby a jury has convicted you on

another indictment for criminal sexual conduct with a
minor. These both are under the age of 11 years, first
degree, the sentence is life imprisonment.

2013-291, whereby a jury has convicted ycu of
dissemination of obscene material, the sentence is five
years.

2013—293,vanother indictment for dissemination of
obscene material, the sentence is five years.

On 294, whereby the jury has convicted you‘of
dissemination of obscene material, the sentence is five
years.

All of these sentences are concurrent. I cannot
allow you to be back on the streets of Dillon County 5r
anywhere else in this great nation of ours taking into
consideration that the damage you have done to all of
those children cannot take.that chance of you ever doing
it to any other child again.

I want to tell the children I know you have gone

through a lot of information that was -- you relayed to
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the Court. I appreciate the way you presented yourselves.

I am glad that I heard that you're doing well in school.

‘The risk that comes from the psychological damage of

crimes that are committed like this are very great.

And I pray and hope that all of you will keep the

'same attitude you've got now and go right on through life

and be successful and help your family and your neighbors
in the days to come because, you know, even though the
criminal ﬁustice system does the best it can with the
burden we have with our case loads and all does take time
to process these things.

And I want to thank all of you. The family members
especially with' the patience that you had in allowing the
court system and criminal justice system, law enforcement,
everybody ‘involved, the Attorney General's Office,
Solicitor's Office, everybody involved to do their work
and do it wellﬁ I'm ndt going to sit up here and preach
all night about that, but thanks cnce agéin for all of
yours cooperation and yéur demeanor. Okay. All right.
That's it. .

MR. DANIEL: Thank you, Judge.

END OF TRANSCRIPT OF RECORD .
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF DILLON )

I, HATTIE O. GORDON, Official Court Reporter for the
4th Judicial Circuig of the State of South Carolina, do
hereby ceftify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and

evidence introduced in the trial of the captioned case,

relative to appeal, in the Court_of General Sessions for

Dillon County, South Carclina, on the 6th day of November,
2013.
I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

February 21, 2014

HATTIE O. “GORDON, Court Reporter
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WITNESSES
| Sgt. Tumner
Dillon Police Department

Law Enfo}'cement Case #: 2012-05352

085

WAIVER OF PRESENTMENT

After being fully advised as to my legal rights, I
hereby waive presentment to the Grand Jury.

Defendant

I hereby appear in my own proper person and
plead guilty to the within indictment or to:

1 Defendant

ARREST WARRANT NUMBER
3009956

ARRESTED ON: 2013-03-27

ACTION OF GRAND JURY

Grand Jury Foreperson

Date

VERDICT

@ Cuilhy
- d

Petit Jury Foreperson

T ate

DOCKET NUMBER:
2013-GS-17-0290

The State of South Camlina

County of Dillon

COURT OF GENERAL SESSIONS

‘ Term:
June 2013

THE STATE
VS,

Sammy Lee Scarborough

INDICTMENT FOR

Sex / Criminal sexual conduct with minor -
victim under 11 years of age

§16-03-0655(1)

CDR Code: 0385

William B. Rogers, Jr., Solicitor
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

COUNTY OF DILLON ) Sex/Criminal sexual conduct with minor - victim
under 11 years old

§16-03-0655(1)

At a’Couft of General Sessions, convened on June 20, 2013, the Grand Jurors of Dillon
County present upon their oath:

CRIMINAL SEXUAL CONDUCT WITH A MINOR
‘ FIRST DEGREE

CDR: 0385 16-03-0655(A)(1)

That Sammy Lee Scarborough did in Dillon County, State of South Carolina, on or about November 1, 2011 through
May 25, 2012, w111fully and unlawfully commit the crime of Criminal Sexual Conduct with a Minor in the First
Degree by engaging in sexual battery with a minor who is less than eleven (11) years of age, to wit: Minor 3

, whose date of birth is , in violation of Section 16-3-655(A)(1), [formerly Section 16-3-655(1)], 8. C.
nge of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

Mo B\ Seon

WILLIAM B. ROG‘ERS JR\J
SOLICITOR
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WITNESSES
Sgt. Tumer
Dillon Police Department )

Law Enforcement Case #: 2012-05352

085

- WAIVER OF PRESENTMENT

After being fully advised as to my legal rights, I-
hereby waive presentment to the Grand Jury.

Defendant

I hereby appear in my own proper person and
plead guilty to the within indictment or to:

Defendant

DOCKET NUMBER:
2013-GS-17-0291

The State of South Carolina

County of Dillon

. COURT OF GENERAL SESSIONS

Term:
June 2013

ARREST WARRANT NUMBER
J009957

ARRESTED ON: 2013-03-27

- THE STATE

VS.

Sammy Lee Scarborough

ACTION OF GRAND JURY
Grand Jury Foreperson
Date
VERDICT
(el
V

Petit Jury Foreperson

Date

[

INDICTMENT FOR

Obscene / Dissemination, procuring or
promoting obscenity unlawful

§16-15-0305; 16-15-0305(H)

CDR Code: 0372

William B. Rogers, Jr., Solicitor
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) ‘
COUNTY OF DILLON )  Obscene / Dissemination, procuring or promoting
obscenity unlawful

§16-15-0305; 16-15-0305(H)

At a Court of General Séssions, convened on June 20, 2013, the Grand Jurors of Dillon
County present upon their oath:

DISSEMINATING HARMFUL MATERIAL TO MINORS

CDR: 0372 16-15-0305; 16-15-0305(H)

That Sammy Lee Scarborough did in Dillon County on or about November 1, 2011 through May 235, 2012, knowing
the character or content of the material, sell, furnish, present or distribute to a minor, Minor 3 ., material that is
harmful to minors, or that the defendant did allow the minor to review or peruse material that is harmful to minors,
in violation of Section 16-15-0305; 16-15-0385(H), S. C. Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

L)

" WILLIAM B. ROGERS, IR\ )
SOLICITOR
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WITNESSES
Sgt. Turner
Dillon Police Department

Law Enforcement Case #: 2012-05316

085

WAIVER OF PRESENTMENT

After being fully advised as to my legal rights, I
hereby waive presentment to the Grand Jury.

Defendant

[ hereby appear in my own prdper person and
plead guilty to the within indictment or to:

Defendant

DOCKET NUMBER:
2013-GS-17-6292

The State of South Carolina

County of Dillon

COURT OF GENERAL SESSIONS

Term:
June 2013

ARREST WARRANT NUMBER
J009952

ARRESTED ON: 2013-03-27

THE STATE

VS.

Sammy Lee Scarborough

ACTION OF GRAND JURY
Grand Jury Foreperson
Date
VERDICT
Gousldy
hadl 4

Petit Jury Foreperson

Date

INDICTMENT FOR

Sex / Criminal sexual conduct with minor -
victim under 11 years of age

§16-03-0655(1)

CDR Code: 0385

William B. Rogers, Jr., Solicitor
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STATE OF SOUTH‘ CAROLINA y INDICTMENT FOR
’ : Lo )
COUNTY OF DILLON ’ ) Sex / Criminal sexual conduct with minor - VlCtlm

under 11 years of age_

§16-03-0655(1)

_ At a Court of General Sessrons convened on June 20, 2013, the Grand Jurors of Ditlon
County present upon their oath: '

CRIMINAL SEXUAL CONDUCT WITH A MINOR
FIRST DEGREE

CDR: 0385 16-03-0655(A)(1)

That Sammy Lee Scarborough did in Dillon County, State of South Carolina, on or about January 1, 2010 through
May 25, 2012, willfully and unlawfully commit the crime of Criminal Sexual Conduct with a Minor in the First
Degree by engaging in sexual battery with a minor who is less than eleven (11) years of age, to wit: Minor 1 -
whose date of birth is in violation of Section 16-3-655(A)(1), [formerly Section 16-3-655(1)], 5. C.
Code of Laws, 1976, as amended,

Against the peace and dlgmty of the State, and contrary to the statute in such case made and prv1ded

WILLIAM B. ROGERS, JR.
SOLICITOR
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WITNESSES |
Sgt. Turner
Dillon Police Department

Law Enforcement Case #: 2012-05316 _

085

WAIVER OF PRESENTMENT

After being fully advised as to my legal rights, I
hereby waive presentment to the Grand Jury. .

Defendant

I hereby appear in my own proper person and
plead guilty to the within indictment or to: -

Defendant

DOCKET NUMBER:
2013-GS-17-0293

The State of Smﬁth Camlina |

. County of Dillon

_ COURT OF GENERAL SESSIONS

Term: '
" June 2013

ARREST WARRANT NUMBER
J009953

ARRESTED ON: 2013-03-27

~ THE STATE - .

Sammy Lee Séar_borbugh

ACTION OF GRAND JURY

Grand Jury Foreperson

.| Date

VERDICT

@m‘ih
-7

Petit Jury Foreperson

Date

INDICTMENT FOR

' Obscene / Dissemination, procuring or

promoting obscenity unlawful
© §16-15-0305; 16-15-0305(H)

CDR Code: 0372 .

William B. Rogers, Jr., Solicitor




465

STATE OF SOUTH CAROLINA ) INDICTMENT FOR
COUNTY OF DILLON ' )  Obscene / Dissemination, procuring or promoting
obscenity unlawful

§16-15-0305; 16-15-0305(H)

At a Court of General Sessions, convened on June 20, 2013, the Grand Jurors of Dillon
County present upon their oath:

DISSEMINATING HARMFUL MATERIAL TO MINORS
CDR: 0372 16-15-0305; 16-15-0305(H)

That Sammy Lee Scarborough did in Dillon County on or about January 1, 2010 through May 25, 2012, knowing
the character or content of the material, sell, furnish, present or distribute to a minor, Minor 1 material that is
harmful to minors, or that the defendant did allow the minor to review or peruse material that is harmful to minors,

in violation of Section 16-15-0305; 16-15-0305(H), S. C. Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

DB

WILLIAM B, ‘RO‘GERS
SOLICITOR
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WITNESSES
Sgt. Turner
Dillon Police Department

Law Enforcement Case #: 2012-05316

085

WAIVER OF PRESENTMENT

After being fully advised as to my legal rights, I
hereby waive presentment to the Grand Jury.

Defendant

I hereby appear in my own proper person and
plead guilty to the within indictment or to:

Defendant

ARREST WARRANT NUMBER
J009955 :

ARRESTED ON: 2013-03-27

DOCKET NUMBER:
2013-GS-17-0294

The State of South Carolina.

County of Dillon

- COURT OF GENERAL SESSIONS

Term:
June 2013

THE STATE
vS.

Sammy Lee Scarborough

ACTION OF GRAND JURY

Grand Jury Foreperson

Date

VERDICT

s Gl
A

Petit Jury Foreperson |

Date

—

INDICTMENT FOR

Obscene / Dissemination, procuring or
promoting obscenity ulawful

§16-15-0305; 16-15-0305(H)

CDR Code: 0372

William B. Rogers, Jr., Solicitor
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STATE OF SOUTH CAROLINA ) _ INDICTMENT FOR
COUNTY OF DILLON )  Obscene / Dissemination, procuring or promoting
obscenity unlawful

§16-15-0305; 16-15-0305(H)

At a Court of General Sessions, convened on June 20, 2013, the Grand Jurors of Dillon
County present upon their oath:

DISSEMINATING HARMFUL MATERIAL TO MINORS
CDR: 0372 16-15-0305; 16-15-0305(H))

That Sammy Lee Scarborough did in Dillon County on or about January 1, 2010 through May 25, 2012, knowing
the character or content of the material, sell, furnish, present or distribute to a minor, Minor 2 material that is
harmful to minors, or that the defendant did allow the minor to review or peruse material that is harmful to minors,
in violation of Section 16-15-0305; 16-15-0305(H), S. C. Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

MBS

WILLIAM B. ROGERS, JR™
SOLICITOR
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WITNESSES
Sgt. Turner
Dillon Police Department

Law Enforcement Case #:

085

WAIVER OF PRESENTMENT

- After being fully advised as to my legal rights, I

hereby waive presentment to the Grand Jury.

Defendant

I hereby appear in my own proper person and
plead guilty to the within indictment or to:

Defendant

ARREST WARRANT NUMBER
DIL0637

ARRESTED ON: 2013-03-27

ACTION OF GRAND JURY

Grand Jury Foreperson

Date

VERDICT

Petit Jury Foreperson

Date

DOCKET NUMBER:
2013-GS-17-6710

The State of Seuth Carolina

County of Dillon

COURT OF GENERAL SESSIONS

Term:
October 2013

THE STATE

VS.

Sammy Lee Secarborough

INDICTMENT FOR

Sex / Engaging child under 18 for sexual
performance

§16-03-0810

CDR Code: 0399

William B. Rogers, Jr., Solicitor
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STATE OF SOUTH CAROLINA ) | INDICTMENT FOR

COUNTY OF DILLON ) Sex/Criminal sexual conduct with minor - victim
under 11 years of age

§16-03-0655(1)

At a Court of General Sessions, convened on June 20, 2013, the Grand Jurors of Dillon
County present upon their oath: ’

CRIMINAL SEXUAL CONDUCT WITH A MINOR
FIRST DEGREE

CDR: 0385 16-03-0655(A)(1)

. That Sammy Lee Scarborough did in Dillon County, State of South Carolina, on or about January 1, 2010 through
May 25, 2012, willfully and unlawfully commit the crime of Criminal Sexual Conduct with a Minor in the First
Degree by engaging in sexual battery with a minor who is less than eleven (11) years of age, to wit: Minor 2.
whose date of birth is , in violation of Section 16-3-655(A)(1), [formerly Section 16-3-655(1)}, S.C.
Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

M5 B\ Do

WILLIAM B. ROGERS, IR}
SOLICITOR
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WITNESSES
Sgt. Turner
Dillon Police Department

Law Enforcement Case #: 2012-05316

085

WAIVER OF PRESENTMENT

After being fully advised as to my legal rights, I
hereby waive presentment to the Grand Jury.

Defendant

I hereby appear in my own proper person and
plead guilty to the within indictment or to:

Defendant

ARREST WARRANT NUMBER
J009954

ARRESTED ON: 2013-03-27

ACTION OF GRAND JURY

Grand Jury Foreperson

Date

VERDICT

Petit Jury Foreperson

‘Date

DOCKET NUMBER:
2013-GS-17-0328

The State of South Carolina

County of Dillon

COURT OF GENERAL SESSIONS

Term:
June 2013

THE STATE

VS,

Sammy Lee Scarborough

INDICTMENT FOR

Sex / Criminal sexual conduct with minor -

victim under 11 years of age
§16-03-0655(1)

CDR Code: 0385

William B. Rogers, Jr., Solicitor
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
COUNTY OF DILLON ) Sex / Engaging child under 18 for sexual
performance
§16-03-0810

At a Court of General Sessions, convened on October 24, 2013 the Grand Jurors of
- Dillon County present upon their oath:

SEX/ ENGAGING CHILD UNDER 18 FOR SEXUAL PERFORMANCE

CDR: 0399 16-03-0810

That Sammy Lee Scarborough did in Dillon County during the period of November 1, 2011 and May 25, 2012,

unlawfully employ, authorize, and/or induce a child younger than eighteen years of age to engage in a sexual
performance, to wit: Minor 1 - (OB , and/oMinor 2 (DOB ), and/or Minor 3 DOB

: ) were directed by Sammy Lee Scarborough to participate in actual or simulated sexual intercourse, and/or

masturbation, and/or lewd exhibition of the genitals, in violation of Section 16-03-0810, THE CODE OF LAWS OF

SOUTH CARCLINA, (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

SOLICITOR
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SIALE UF UL LANULINA L ) LN THE CUUK) UF GENERAL JLINUND
COUNTY OF Dillo ; '
STATE VS, ) INDICTMENT/CASE#, _ 2013-GS8-17-0292
Sammy Lee Scdrborough Y AW# 1009952
AKA: y  DatcofOffensc: _1/1/2010
Race:  Rlank __Sex: M Age: N ) S.C.Code § : _16-03-0655(A)])
DOB: S8 y  CDRCode#; _ 0385
Addross: } :
City State Zin:
. EE
DL#& SiD#: g SENTENCE SHEET
*CDL Yes— NeJ CMVYes] Ne[T Hazmat Yes[, Nc[ 1 .
Tn disposition of the said indictment codes now the Defendant who was A CONVICTED OF or {"IPLEADS
TO: Sex/ Criminal sexunl condiict with minor - victim under 11 yrs of age - Firs degree
inviolationof  § §6-03-0655(AX1) of the S.C. Code of Laws, bearing CDR Code # | 0385
T NON-VIOLENT ¥ VIOLENT [CSERIOUS  ¥MOST SERIOUS (€ Masndatary GPS(CSC —1§17-25-43
whninor 18t or Lewd Ac) :
The churge is: [ As Indicted,  JLesser Included Offense,  7]Iefiéndant Whives Presentaient to Grand Jury. {defendant's initials)
Theplaais: [ Without Negotiations pr Recommendation. ™ Nepotiated Sentence, [ Recommandation by the State,
ATTEST (7 g 266
Daniel, Shipp SC Bar# Defeadant otney for Defendaat SC Bar#
WHEREFORE. ibe Defendant is commijled (o the B/State Department of Corrections, ] County Detention Center,
for a determinate term of - L; ys/months/years ar [ undey the Youthfu) Offender Act rot to exceed years

and/or o pay a fice of $ .
of § : plus costs and asse

months/vears and s&%_]tgct {0 South Car
%o}won which are incorporated by re
R/CONCURRENT or ] €O
—_ The Defendant is to be given credit
hy the State Department of Corrections,

days/months/yeare and/or payment
probation for

: provided that upon the service of -

sments as applicablc®; the balance is suspended

lina Departraent of Probalion. Parole and Pardon Services standard conditions of
ence.

SECUTIVE b sentence on:

or time served pursuant 10 5.C. Code

§ 24-1340 to be calculated and applied

[~ The Defendant is (o be placcd on 1he Central Registry of Child Abusc and Neglect pursuant to $.C. Code§17-25-135.

Purseant to 18 U.S.C Section 922,it is

Domestic Violence ) to ship,transpart,

nlawful for & person convicted of a violation of Section 16-25-20 pr 16-25-65 (Criminal
9923$,0F receive a fircarm or smmunition.
SPECIAL CONDXITIONS:

RESTITUTION: [T Beferred [ Def. Waives Hearing Tloraered  PTUP E

Tolal:  § _ Plus 20% fep: $ } days/hours Public Se‘pﬂﬁ& p‘gym@

Payment Terms: : Obwin GED [ S = =M

- Setby SCDPEPS Attend Voc, Rehab. ot Job Corp. E '@,_._.'_,_.;1;__
— May serve W/E begining e =

Recipient: Sub}slance Abuse Cg:)unseling B = 3;'§u

*Finc: Random Drug/Alcohot testing 3': = -

§ 14-1-206 (Assesmments 107.5 %)

Fine may be pd. in equal, oonsecuuvé'ﬁfcck@\omhly

§ 14-1-21J(AX 1) {Conv. Sureharge) S0 pmis, of'$ beginning

§13-1-21 A X2) (DUI Surchuarge) 100 :

§ $6-5-2005 (DUT Assessment) $12 5 5 paid 10 Public Defender Fund

G 56-1-286 (DU Breath Jest) $23 3 Other:

Proviso 47.9 (Funlic |)el/Prob) 3500 7§

§ 14-1-212 (Law Enforce. Funding) $25 m

& 14+1-213 (Drug Coun Surcharge) sis0 7§

5 30-21-114(BUT Breath Test 'ce) sso Ty :

§ 56-3-2942(1) ( Veliicle Assessmen) $d40/es  § - Appointed PD or appointed other counscl. -
Proviso 90.5 (SCCIA Surcharge) 85 $ o - 8 47,12 reguires $500 be paid to Clerk

3% le County  (if paid in installments) i s during probation,

TOTAL ' S — D) ? é
Clerk of Count/ Deputy Cler) m Rﬁf?&iwge . ok ?’J
Frrner D svariar ~a.. e Fuaoan

peheaT
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D1ALL UF DUL IH CAKULINA J IV 1HE CUURE UF GLYLIKAL DEIDIUND

COUNTYOF Dillo g

STATE ) VS. i ) INDICTMENT/CASE#:  2013-GS-17-079]
Sammy Lot Scarborough ) A/WHE J009953

AKA: - y  DatcofOffense. _1/1/2010

Race: Black Sex: M Age: 43 ) SC.Code § . _l6-150305: 16-15-0305(H)

DOB: S# ) CDR Code #: 0372

Addres )

City.State.Zip:

DLE: o SID& ?’ SENTENCE SHEET

SCDL Yes[] Nc:] CMV Yes[Z N | Hazmal Yes | Nel]

In disposition of the said indictnen! cofes now the Defendant who was X CONVICTED OF or {JPLEADS

TO: Qbscenc / Dissemination, procuring or promnoting abseenity unlawiul

inviolation of  § 16-15-0305: 16-15-0305(H) of the $.C. Code of Laws. bearing CDR Code # 0372

X NON-VIOLENT T3 VIOLENT [JSERIOUS ~ [CMOST SERIOUS (_ Mandatory GPS(CSC (817-25+45

wfminor 15t or Lewd Act)

The churge is: Asindivted, 7 Taserjincluded Offense,  —Defendant Waives Presentment to Grand lury. {defendants initials)

Thepieais  TJWithowt Ncgotiations pr Rccommcmdanon~ T} Negotialed Sentence, ] Recommendation by the State.

ATTEST: Togt e Y 2l 7PLlis
Daniel, Shipp SC Bar# Dcfendant ttorney for Defendant SC Bar#

WHEREFORE, the Deferdant is commifed to the

Tor a determinate term of
and/or to pava fincol §
of §

months/vcars and Sl\lgj&:t 10 South Carg
profation. which are incorporated by rf
=~ CONCURRENT or [Z CON
1 The Defendant is to be given credit
by the State Depantment of Corrections,

£ 4

1 The Defendant is to be placed on the

Pursuant to 18 US.C Seetion 922t iy
Domestic Violence ) 10 shlp,trnmport.

; plus ¢osls and assessments as applicable®; the balance is suspended

S/ State Department of Corrections, [ Connty Detention Center,

or ) under the Youthful Offender Act not to exceed years
| _: provided that upon the service of days/months/years and/or payment

probation for

fina Departmient of Probation, Parole and Pardon Services standard conditions of
crence. ’
SECUTIVE 10 scolence on:

for time scrved pursuant to S.C. Code

§ 24-13-40 to be caleulated and applied

Central Registry of Child Abuse and Neglect purscant to §.C. Code§17-25-135.

unlawful for a person convicted of a violation of Section. 16-28-20 or 16 25-65 (Criminal
possess,or receive o firearm or ammunition, ‘
SPECIAL CONDITIONS:

TIRESTITUTION: [ Deterred ™ Def. Walves Ucering ] Ordered  PTUP e

Torl: $ plus 20% feg: $ days/hours Public St El@ MR

Payment Terms: Oblain GED [ —m B Ly

— Set by SCDPPPS ero e 0T

- ‘ : — Atiend Voc. Rehab. or Job Corp. 113 M —

- May sarve W/E begining ?‘:C’;' ~ m
ecipient Substance Abuse Counseling @“: =z f:ZO

*F,':'el: 26 s . 5 Random Drug/Alcohol testing ';‘—[53 =

g i4-1-206 (Assessments }07.5 7Y) ] Firie may b¢ pd. in equal. cons r‘&'eeklﬁqno ml;fv

§ 14-1-21 (A) 1} {Conv. Swcharge) 311 I S 752} ‘DD pmis of $ bcgmning =

§ 14-1-21(AX2) (DU Surcharge) $100 3 7 R

§ $6-5-2995 (DI Assessment) $12° % paid to Pubtic Defender Fund

& 36-1-286 (DUI Breath Test) $25 [ Other:

Proviso 47.9 (Public DeffProb) 3500 §

§ 14.1.212 (Law Enfocce, Fending) $25 3 oS QC‘ )

§ 14-1-213 (Drug Court Surcharge) $150 3 CER

§ 50-21-} 14¢BUT Breath Test Fee) 350 3

§ 56-5-2842(1) ( Vehcle Assessment) Maca § : Ao} i .

ppointed PD or appointed other counsct,
Provis0 90,5 (SCCIA Srshurge) 85 3 =0 § 47.12 requires $500 be paid to Clerk

Mo te County  (3f paid in installments)
TOTAL

13 0* D vt ree

during probation.

Presiding Judge
Judge Code:

2 R2alS
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JIIAIL URDUUIH CLAKULINA ) Y Irth QUUKL OF GEMNEKAL DEDDIOND
COUNTY GOF Dillog ; .

STATE VS. 3 " INDICTMENT/CASE#: _ 2013-GS-17-0294

Samimy Leg Scapborough ) A/WHE J00%955

AKA: ) Datc of Offense; _1/1/2010

Race:  Black _ Sex: gc. 43 ) SC.Code § ;. _16-15-0303: 16-15-0305(H}

DOB: 384 ‘ ) CDRCode#: _ 0372

Address: ) . .

Citv.State,21p: .
P - ) SENTENCE SHEET

DL#: SIDY; )

“CDL Yes{”— Nc__ CMV Yes

k] Haamat Yes ) Nc—_

In disposition of the said indictment cothes uow the Defendant who was X CONVICTED OF or JPLEADS
TO: Obscene / Dissemination. procurirle or promoting obscenity unfawful
inviolationof § 16-15-0303; 16-19-0305(H) of the S.C, Code of Laws, benring CDR Code # 0372
T VIOLENT [SERIQUS  [TMOSTSERIQUS  "Mandatory GPS(CSC 1817-2545

$ NON-VIOLENT

The charge is:
The pleais -
ATTEST:

Daniel, Shipp

(4 As Indicted, [~ Lesser

o r——

WHEREFORE, the Defendant is commiged to the

for a deferminate term of
andfor to pay a finc of §
of 3 - plus costs and as

months/years and sm}é’cl to South Ca
projation, which are incorporated by re

¥ CONCURRENT or ] COON
" The Defendam is 10 be given crcdit
by the State Department of Corrections,
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SIALIR UF DULUI N CAKULINA ) IN THE COUKE UF A NEKAL SESDIUND
COUNTY OF Dilloh ) ‘ |
STATE ' VS. ; INDICTMENT/CASE#: 2013-GS-17-0290
_ Samuny Lee Scarborough <y A/WHEJ009956 :
AKA: A )  Datcof Offense: _11/1/2011
Race:  Black Ses: M Age: 43 ) S.C. Codc § ;_16-03-U655(AN 1}
DOB: __Ss# y  CDRCodc#: _ 0385
Address: . _ ... _ )
CitySmieZipn _ L — ‘ .
DL#: Sibe: ; SENTENCE SHEET

*CDL Yes 5 N¢T) CMV Yes ] Nol— Haemat Yes_] Nc_J

In disposition of the said indictment coes now the Defendanl who was X CONVICTED OF eor {_PLEADS

TO. Sex/ Criminal sexual conduct with minor - victim under § 1 ves of age - First degree

‘ioviolationof  §  16-03-0655(A)(1)] of the 5.C. Cede of Lawa, bearing CDR Code # 0385

 NON-VIOLENT X VIOLENT _ISERIOUS  §MOST SERIOUS  RMandatory GPS(CSC —§172545

rama

'The charge is: [ As Indieted,  Tlesser

Thepleais: T 1Without Negotiations pr Reconyracndation, - [ Negotiated Sentence. ]  Recornmendation by the State.
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3 24-13-40 to be calculated and applied
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Pursusnt to 18 U.S,C Section 922,it is

Centtal Registry of Child Abuse and Ncgleci pursnant 10 §.C. Code§17-25-135.
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& 56-5-2995 (DU Assessment) s 7§ $ paid to Public Defender Fund
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§ 56-5-2942[]) (Vchicle ASS&RRmL'ﬂU S0len s I: Appou’hd PD or apmin[ed OIhCI' Counsel,'
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S1ANE UP DUL LI LARULINA ) IN L1HE LUUK] UF GENEKAL SESSIUNDS
COUNTY OF Dillo ;
STATE YS y INDICTMENT/CASE#: 2013-GS-17-0291
Sammy Loe Sedrborough ) A/WH:_J00YY57 v '
: y  Datcof Offense: _11/1/2011
Race: Black  Sex'M Age 43y 8.C Code § ;_16-15-0305: 16-15-0305() -
DOB: Ss# ) CDR Code #; 0372
Address: ) '
glh SWIEZID. v o crs srsmam — ) SENTENCE SHEET
L#: e v m———— ————re )
*CDL Yos[_ Nc_’ MV Yes{: No[] Haumat Yes—, Nc[_ ‘ , ’
In disposition of the e said indictment cor fics now the Defendant who was R CONVICTED OF or [IPLEADS
TO: Obscenc / Dissemination. procuring or promotling obscenity untawfial
invioktionof § 16~15-0305; 16-1 4—030‘i(l—]) of the S, C. Code of Laws, bearing CDP. Code # 0372 .
ﬂ NON-VIOLENT T VIOLENT [: SERIOUS TMOST SERICUS  _[JMandatory GPS(CSC C3817-25445
. w/minor 1s! or Lewd Act)

The charge is: K] As Indiered, [ LesserjIncluded Offimse, 7 Defimdant Wajves Presentmont to Grand Jury. (deferdants initials)
The pleads: - _1Without Negotiations pr Rx:commcnd‘-mon " 7] Negotiated Sentence,  _J- Rccommendation by the Stav:
ST U T ees s

- . Daniel. Shipp o SC Bar# Defendant Atorney for Dcfendant Bar#
WHEREFORE, the Defendant is commped to the - 3 State Department of Corrections, [, County Detention Center,

for a determinate term of ORI S r L underthc Youthful Offender Act not to exceed . years
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ina Deportment of Probation, Parole and Pardon Services standard conditions ol
rence.
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] The Defendant jsto be given n credit for time served pursuarn t0 §.C, Code § 24-13-40 1o be calculated and applied
b} the State Departrnent of Corzections,
. The Defendant is 1o be placed on the Central Registry of Child Abuse and Negleet pursuant 1o 8.C. Codef 17-25-135.

Pursuant to 18- U.S.C Section 922,it ix finlawful for a person convictcd of a violation of Section 16-25-20 or 16-25-65 (Criminal

LR
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this, Amended Record on Appeal contains all material
proposed to.be included by any-of the parties: and not-any other material and that this Record on
- Appeal complies to-the best of my ability with the:April 15,2014 order from the South Carolina

Supreme Court elmtled ‘ansed Order Concemmg Personal Identifying Information and Other
Scn31t1vc Information in Appdlale Court Fﬂmgs

March 3, 2016.

: Kathxme H HV dwms
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, 8. C. 29211-1589

(803) 734:1330. '

ATTORNEY. FOR APPELLANT
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" Counsel for appellant certifies that this Amended Record (§Q © G(éld%aiznas’b;ﬂl material

proposed to be included by any of the parties and not any other material and®t u@ é ord on

~ Appeal complies to the best of my ability with the April 15, 2014 order from the o?t %?grolina

Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Kathrine H. %—iudglns é

Appellate Defender

March 3, 2016.

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589 :

Columbia, S. C. 29211-1589

(803) 734-1330 '

ATTORNEY FOR APPELLANT



