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STATEME‘NT OF IN"l“ EREST
The National Crime Victim Law Institute (N CVLD is a nonprofit educational
and advocacy organization located at Lewis and Clark Law School, in Portland, .
Oregon. ‘ NCVLI actively promotes balance and fairness in the justice system '
~ through crime victim-centered 1egal advocacy, education, and resource sharing.
NCVLI accbmplishes its mission through education and training;vpromoting the -
National Alliance of Victims’ Rights Attorneys; reséal'ching'and analyzing
developments in cfime victim law; and assistjhg crime victims by providing
information on grime victim law and litigating issues of national importance
regarding crime victims’ rights in cases naﬁonwide. NCVLI also participates as
amicus curide when a case presents an issue of importance regarding crime vicfimé’
rights.
The South Carolina Victim Assistance Network (SéVAN), established in
1984, provides coordination for representatives of all agencies involved in victim
services through its collaboration, public awareness, advoicacy énd victim assistance
functions. SCVAN serves as the voice for all victims of crime in South Carolina and
the people who serve them. Through its programs and services, SCVAN seeks to
: fulﬁﬁ three main objectives: 1) ensure all crime victimé receive access fo and
assistance from the crinﬁnal justice systeﬁl; 2) improve the quality of services
provided to crime victims by victim advocates; and 3) ensure the criminal justice

system adequately serves crime victims. The outcome of the present case will



directly affect South Carolina crime victims’ right to be heard, among others, in the
criminal process. -

This case presents an issue of statewide importance affecting the rights of |
crime victims, as well as the rights of witnesses to crime and other privilege holders
who paﬂiciﬁate in the criminal justice syéftem. _ Victims, witnesses, and other |
bl‘ivilegé holders are entitled tc\) the full enforcement of their rights even in the midst
- of criminal justice proceedings; key among these rights requiring enforcement are the-
dué process rights of notice and a meaningful opportunity to be heard in connection
with proceedings that implicate the confidentiality of their priviléged records. Amici
| urge this court to affirm these rights and clarify the appropriate procedures b$/ which

thesé rights may be protected when access to privileged records is sought is sought'
during criminal proceedings.
STATEMENT OF ISSUES ON APPEAL

In light of the significant redactions to the parties’ briefs, amici are unable to
adequately reference and adopt either party’s Statement of Issﬁes on Appeal.

| STATEMENT OF THE CASE -

To the extent practicable in light of the redacted matérials filed in this case,
amici adopt Respondent’s Statement of the Case. Amici further ﬁigh.light the
folloWing facts, which are particularly relevant to amici’s involvement. -

The underlying criminal proceedings involve a privilege holder who testified
asan eyewitness to the aggravated murder of a child-victim (hereinafter “privilege

» holder”j. Prior to trial, defense counsel filed a motion for disclosure of records

‘relating to the mental health treatment the privilege holder received after the murder.



(State’s Mot. to Seal, 2) In that motion, defense counsel asserted genérally that the
defense was entit]ed to any information that would bear on the credibility of the
‘state’s witnesses or would consﬁtute impeachment material. (State’s Mot. to Seal,
Att. 4 [Def. Mot. for Disclosure of Psychiatric History of State’s Witnesses]). At the
'hearing on-the motion, the solicitor informed the trial court that the state did not have |
| the records. Because the state did not have the records, the trial court cienied the
motion.A

Following the hearing on the motion for disclosure of the records, and
unbéknownst to the staté or the privilege holder, defense counéel filed an ex parte
motion seeking disclosure frém the Department of Mental Health of the privilgged
documents, under seal, and obtained an ex parte order, also under seal, from the trial
court for the production of the privilege hoider’s mental health records. In
accordénce with the trial court’s order, the Department of Mental Health released the
records to defense counsel. (Def. Return to Mot. to Seal, 2, 4). : Neither the state
nor the privilege holder received notice or had an oppommity to be heard by the court
in connection with defendant’s ex parte motion or the trial coﬁrt’s éx parte order
directing the production of the privileged mental health records to the defensé.

Thereafter, the privilege holder testified at trial gnd, on cross-examination, .
defense counsel questioned her about certain statements she pﬁrportédly made to a
mental health brqvidér after the murder. I'n.response to the state’s objection, defense
counsel argued that he intended to show bias and only the»n revealed to t_he state and
to the privilege holder that the defense was in possessioﬁ of the privilege holder’s

mental health records. (State’s Mot. to Seal, 2-3). Defense counsel argued



generally that defendant’s constitutional right to confrontation trumpéd the pri\tilege
holder’s assertion of privilege in the mental health records. (State’s Mot. to Seal, 4).
The trial court ruled that the privilege holder had not waived her statutory
privilege and that the defense could not use the informatibn in the records on cross-
exéfnination because it was privileged. (State’s Mot. to Seal, 3). Reference to
material in the privileged mental health records was included in Appellant’s initial
- brief on appeal, which was later placed\updet seal, and Appellant subsequently filed a
redacted.version of the brief. (State’s Mot. to Seal, 1; Court’s May 20, 2015 Order, |
N _ _
ARGUMENT
Victims and witnesses are guaranteed a number of constitutional and statutory
rights under South Carolina law, atnd South Carolina courts have recognized the
4-irhportz-1nce of ensuring the “full and complete enforceability of these rights” in
connection with criminal justice system proceedings. Reed v. Becka, 333 S.C. 676,
683, 511 S.E.2d 396, 400 (Ct. App. 1999).  These rights include the right to privacy:;
the right to be treated with fairness, dignity, and respect, the right to be free from
intimidation, harassment, or abuse, throughout the criminal justice pl'dcess; the right
to prt)tection; the right to due process; and the right to maintailt thta éortﬁdential and
privileged nature of often highly sensitive mental health information.
This case involves a privilege holder whose privilegedmc;ntal health records
were disclosed to the defense without her kﬁowledge or coﬁsent. When victims,
witnesses, and other privilege tlolders are guaranteed rights in connection with

criminal proceedings, judges are required to “weigh competing interests to ensure the



truth of a matter is brought to light and justice to all parties before the court is
served.”  Inre Michael H., 360 S.C. 540, 549, 602 S.E.2d 729, 733 (2002). This
requirement cannot be satisfied if victims, witnesses, and other privilege holders are
denied notice and an opportunity to be heard by the court in connection with the

' 'potential disclosure of privileged information and in advance of any in camera review

or disclosure of the material.

I. Victims and Witnesses Are VGu.aranteed Rights Under South Carolina
Law. ’

South Carol_ina‘law guarantees victims, witnesses, and other privilege holders
who are involved with criminal justice proceedings important constitutional and
statutory ri ghts.

Through the ratification of the Victims® Bill of Rights .to its state constitution,
South Carolina articulated its éommiftmént to ensuring that victims of crime are
guaranteed a myriad of constitutional fights, including the righfs to “justice and due
process regardless of race sex, age, religion, or economic status”; to “be treated with -
fairness, regpect, and dignity, gnd to be free from intimidation, hal'aésmenf, or abuse,
throughout the criminal and juvenile justice process™; to “be reasonably profected
from the accused or persons activing on his behalf throughout the criminal justice
p‘rocess”;i and to “have all niles governing criminal procedure and the admission of '
evidence in all criminal proceedings protect victims’ rights.” S.C. Co;lst. art. [, §
2;1(A); see also Ex parte Littlefield, 343 S.C. 212, 218, 540 S.E.2d 81, 84 (2000)
(observing that “South Caroliﬁa citizens overwhelmingly ratified the Victims’ Bill of

Rights™).
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South Carolina’s legislature re-emphasized this comlﬁitment in its statutory
provisions, which are intended to “ensure that all victims of and wi"[nesses to a crime
are treated with dignity, respect, courtesy, and sénsitivity,” and declared that victims’
and witnesses’ rights must be “h0n01;ed and protected by law enforcement agencies,

: prosecutdrs, and judges in a manner no lgss vigorous than the protéctions_ afforded
criminal dcfendants.” S.C. Code Ann. § 16-3-1505 (2015); see also Patterson v. LH.
Services, Inc., 295 S.C. 300, 309, 368 S.E.2d 215 (Ct. App; 1988) (reiterating that the
purpose of victims’ and witnesses’ rights “is for the prote;:tion of the public, namely
those members thereof caught up as victims or witnesses in this state’s criminal
justice system™).

| In addition to these specific constitutional and statutory rights, victims and
witnesses are also guaranteed constitutional and statﬁtory rights that they éhare n
common with all individuals. These include the constitutional right to privacy, S.C.
Const. ért. 1§10, anci constitutional due process rights, see, e.g., Armstrongv.
Manzo, 380 U.S. 545, 552, 85 S. Ct. 1187, 119-1 (1965) (observing that fundamental
- aspects of due process include the dpportunity to be heard in a “meaningful manner”
and to be treated fairly); Kurschner v. éigz of Camden Planning Commission, 376
S.C. 165,171, 656 S.E.éd 346, 350 (2006) (“The fundamental requifements Qf due-
process include notice, an opportunity to be heard in a meaningful way, and judicial

review.”). Further, statutory rights in South Carolina exist specifically to safeguard '

boAll individuals, including crime victims, also have a federal constitutional right to

privacy. See, e.g., Roe v. Wade, 410 U.S. 113, 152 (1973) (“[A] right of personal
- privacy, or a guarantee of certain areas or zones of privacy, does exist under the

Constitution”); Whalen v. Roe, 429 U.S. 589, 599 (1977) (observing that privacy

includes an “individual interest in avoiding disclosure of personal matters™).
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privileged mental health information. See, e.g., S.C. Code Ann. §§ 19-11-95, 44-22-

90 (2015).

IL Criminal Defendants Do Not Have An Unqualified Right To Access
Privileged Mental Health Information.

~ Incontrast to the clegr rights afforded to victims, witnesses, and privilege
holders, criminal defendants have no general constit-uti(')nal l'igh;p to pretrial djscovef'y.
Weatherford v. Bursey, 429 U.S. 545, 559, 97 S. Ct. 837, 846 (1977) (‘fThel'e 1s.no
géneral federal constitutional right to discovefy in a criminal case, and Brady [v.
| Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963)] did not create one™); State v. Childs,
299 S.C. 471,474, 3v8-5‘ S.E.2d 839, 841 (1989) (“No right to discovery exists in a
crimina} case ab}sentlstatute or court rule.”). Nor do defendants have an established
constitutional right to pretrial‘discovery of privileged information under the
Cohffontation Clause, the Compuisory Process Clause, or the Due Process Clause.
Indeed, the United States Supreme Court has emphasizéd that the right to confront |
witnessés is a frial right and has never held that a defend‘ant has a right to pretrial
discovery under the Confrontation Clause. See Pennsylvania v. Ritchie, 480 U.S. 39,.
'53, 107 S. Ct..989, 999 (1987) (“The ability to question adverse witnesses . . . does |
not include the powér to require the pretrial disclosure of any and all information that

might be useful in contradicting unfavorable testimony.”) (plurality opinion).2

2 Although lower courts around the country are split on the issue of whether the

Confrontation Clause provides a basis for pretrial discovery, “the predominate view”
that has emerged post-Ritchie is that the denial of pretrial discovery does not violate .
defendants’ constitutional rights. See, e.g., Inre Crisis Connection, Inc., 949 N.E.2d
789, 797 (Ind. 2011) (discussing cases that address this issue); see also United States
v. Hargrove, 382 F. App’x 765, 774-75 (10th Cir. 2010) (unpublished) (citing Ritchie

12



‘Put simply, parties; including criminal defendants, are not entitled to conduct
an unrestricted “fishing expedition” into privileged information in the hope that
material that could be potentially useful on cross-examination might be discovered.
See, e.g., United States v. Nixon, 418 U.S. 683, 699, 94 S. Ct. 3090, 3103 (1974)
(di_sdpprovirig of criminal subpoenas that constitute a general “fishing expedition™);
State. v Terry, 339 S.C. 352, 359, 529 S.E.2d 274, 278 (2000) (upholding the

disclosure of defendant’s mental health records in a capital case, where other means

and concluding that the trial court’s refusal to order production of the witness’s
mental health records prior to trial did not violate defendant’s confrontation right);
United States v. LaVallee, 439 F.3d 670, 692 (10th Cir. 2006) (affirming the trial
court’s denial of defendant’s pretrial discovery motion on the ground that no
“relevant authority” establishes that the Confrontation Clause permits defendants to
obtain pretrial discovery of a witness’s privileged mental health records); Kinder v..
White, 609 F. App’x 126 (4th Cir. 2015) (unpublished) (holding that the trial court
erred in ordering the pretrial production of a witness’s privileged mental health
records, based on defendant’s argument that, as the central witness for the
government, the case may turn on the witness’s credibility; disapproving of the trial
court’s “balancing” approach between defendant’s desire to access privileged mental
health records for potential impeachment purposes and the privilege holder’s
guarantee of confidentiality; and finding no basis in the record to justify the
disclosure of privileged records); Isaac v. Grider, 211 F.3d 1269, at *6-8 (6th Cir.
2000) (unpublished) (citing Ritchie and rejecting state prisoner’s argument that trial
court violated his confrontation right “by refusing to permit defense counsel to
examine [a sexual assault victim’s] medical and psychiatric records” before trial and
finding the state court’s “rejection of [defendant’s] Confrontation Clause argument
was entirely consistent with Ritchie”); People v. Hammon, 938 P.2d 986, 989-93"
(Cal. 1997) (Cal. 1997) (observing that “in light of the divided views of the justices of
the Supreme Court as reflected in the several opinions in Rifchie,. . . it is not at all
clear ‘whether or to what extent the confrontation or compulsory process clauses of

- the Sixth Amendment grant pretrial discovery rights to the accused’” and finding
inadequate justification for concluding that defendant has a Sixth- Amendment right to
pretrial-discovery of the victim’s privileged records when “the United States Supreme
Court has not gone” in that direction); State v. Cermak, 442 N.W.2d 822, 825 (Minn.
Ct. App. 1989) (adopting Ritchie’s plurality opinion and concluding that the trial
court did not violate defendant’s confrontation right by denying his request for
pretrial discovery of records relating to the victims); ¢f. State v. Nicholson, 366 S.C.
568, 580, 623 S.E.2d 100, 106 (Ct. App. 2005) (finding, inter alia, no error in the trial
court’s decision not to disclose psychological examination records to defendant, after
an in camera review of the materials).
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of obtaining the information were unavailable, where the trial court made a specific
finding of necessity, where “good cause” had been shown, and where the trial court
found tﬁat the “public need outweighed the need for privacy™); see also S.C. Code
Ann. §§ 19-11-95(D), 44—‘22—100(A)(2) (2015) (addressing the showing necessary for
disclosure of privileged commﬁnications); Rule S(d)(i), SCRCrimP (requiring a
“sufficient showing”).?

II. It Violates A Privilege Holder’s Rights For A Court To Permit The
Disclosure Of Privileged Information Without First Providing The .
Privilege Holder With Both Notice And An Opportunity To Be Heard.

The importance of privileged communications to mental health treatment is

widely recognized, as the “psychotherapist-patient privilege is ‘rooted in the

Other jurisdictions to have addressed this issue affirm that, even assuming
privilege rights may need to be weighed in some circumstances against defendants’
constitutional rights, defendants bear the burden of making a sufficient showing
before privileged information is subject to in camera review and potential disclosure.
See, e.g,. N.G. v. Superior Court, 291 P.3d 328, 337 (Alaska Ct. App. 2012)
(summarizing case law nationally); State v. Whitaker, 520 A.2d 1018, 1025 (Conn.
1987) (holding that a claim of privilege may be “countered” by a showing that there
. are réasonable grounds to believe that the failure to provide the information is likely
to “impair the defendant’s right of confrontation such that the witness” direct
testimony should be stricken” prior to any in camera inspection of the information);
State v. Johnson, 102 A.3d 295 (Md. Ct. App. 2014)(concluding that defendants bear
.the burden of establishing “a reasonable likelihood that the privileged records contain
exculpatory information necessary for a proper defense” —a showing which requires
more than a “speculative assertion that the records might be relevant for '
impeachment” and which requires defendant to “be able-to point to some fact outside
those records that makes it reasonably likely that the records contain exculpatory
information”) (emphases in original) (quoting Goldsmith v. State, 651 A.2d 866, 877
(Md. 2013) (internal quotation marks omitted); State v. Bassine, 71 P.3d 72, 75-76
(Or. Ct. App. 2003) (clarifying that defendants seeking access to privileged material
at trial must demonstrate that the information sought is favorable and material to.the
issues in the case); ¢f. In re Michael H., 360 S.C. at 548, 602 S.E.2d at 733 (requiring
a burden of “compelling need” in the context of compelled psychological

examinations of child-victims, to protect victims from “unnecessary or traumatizing
invasions of their privacy”).

14



imperaiive need for confidence and trust.”” Jaffee v. Redmond, 518 U.S. 1, 10, 116
S. Ct. 1923, 1928 (1996) (quotirig Ti‘am_;hel v. United States, 445 U.S. 40, 51, 100 S.
Ct. 906, 913 (1980)). Mental health treatment “depends upon-an atmosphere of
confidence and trust in whieh the patient is willing to make a frank and complete

. disclosure of facts, emotions, memories, and fears.” Id Because mental health
treatment often necessitates the disclosure of a wide rainge of sensitive and private
information, “the mere possibility of disclosure may impede development of the
confidential i‘elationship necessary for successful treatment.” Id. - Privilege liolders
must be assured that their confidential communications will not be disclosed without
" their knowledge and. unless constitutional requirements permit ne other alternative.
See id. at 18 (“An uncertein privilege, or one which pur;ioﬁs to be eertain but results -
in widely varying applications by the courts, is little better than no privilege at all.”).
Indeed, if victims and witnesses are to be treated with fairness, dignity, and respect,
as South Carolina’s constitution and statutes mandate, S.C. Const. art. I, § 24(A)(1);
' S.C. Code Ann. § 16-3.-1505 (2015), their privacy must be honored and protected.
Cf. Schmerber v. California, 384 U.S. j757, 769-70, 86 S. Ct. 1826, 1835 (1966)
(observing in the context of searehes and seizures that the Fourth- Amendment
.protects the tizvin “interests in human dignity and privacy”).

Due process further requires that victims, witnesses, and privilege holders be
proxiided with notice and tiie opportunity to be heard with respect to proceedings that
- implicate their rights. See, e.g., Armsirong, 380 U.S. at 552 (oBserving that
fundamental aspects of due process include the opportunity to be heard ina

“meaningful manner” and to be treated fairly); Torrence v. South Carolina Dep’t of

15



Corrections, 373 S.C. 586, 594, 646 S.E.2d 866, 869 (2007) (clarifying that “a state-

237

created right cannot be denied ‘without affording due process of law’”) (quoting

Wicker v. S.C. Dep’t of Corrections, 360 S.C. 41.3, 424, 602 S.E.2d 56, 57 (20045);
South Carolina Dep’t of Social Services v. Beeks, 325 S.C. 243, 246, 481 S.E.2d 703,
705 (1997) (“The fuﬁdamental requirement of due process is the opportunity to be
heard at a meaningfui time and in a meaningful manner.”).

Any court process that circumvents victims’ or witnesses’ rights, including
their rights as privilege holders, in considering or ordering the disclosure of
confidential mental health records -fails to comport with fhe requir‘ements of due |
process. Moreover, sﬁch a process eviscerates the rights themselves by depriving
victims and witnesses of ~the opportunity to act to safeguard their rights and subjects :

them to ﬁarm as a result their participation in the criminal justice system.
IV. To Protect The Rights Of Victims And Witnesses, As Well As All
Privilege Holders, Trial Courts Must Use The Correct Procedure When
Analyzing Requests For Disclosure Of Confidential and Privileged

Mental Health Records.

A. The harm to privilege holders that results from an improper
procedure in disclosing mental health records is substantial.

The harm to privilege holders that results from the improper disclosure of
mental health records is substantial. Without notice, a privilege holder has no
opportunity to obtain counsel, to timely assert the privilege, to otherwise éssert and
act to safeguard his or her rights, or to object to the disclosure of confidential records
pfior to disclosure‘. In éddition, disclosure without following the appropriate
procedure Violétes the privilege holder’s rights to privacy; to be tréated with dignity

and respect; to protection; and to due process.
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Indeed, once privileged >1"ecords have been disclosed and reviewed, it is too
late to “unring the bell.” See State-Record Co. v. State, 332 S.C. 346,356 n.19, 504
S.E.2d 592, 597 n.19 (1998) (noting that, once a privileged communication has been
disclosed, “it can never be recalled”) (citing Uﬁired States v. Davis, 904 F. Supp. 564,
56§ (E.D. La. 1995) (it is difficult, if not impossible, to “unring a bell”)). The very
fact that privileged information is disclosed without consent may itself result in harm.
See, e.g.,, Ann Bartow, 4 Feeling of Unease About Privacy Law, 155 U. Pa. L. Rev. |
PENNumbra 52, 61 (2007) (stating that individuals may be “harmed in a significant,
cognizable way when their personal information is distributed against their will”),
Dean J. Kilpatrick & Randy K. Otto, Constitutionally Guaranteed Pa?ticipation in
Criminal Proceedings for Victims:‘Potential Effects on Psychological F unctioning,
34 Wayne L. Rev. 7, 25 (1987) (describing victims’ further Victimizatidn by the |
criminal justicg system); Uli Orth, Secondary Victimization of Crime Victims by
Crfminal Procéedings, 15 Social Justice Research 313, 314 (2002) (noting that
~ “secondary victimization” by‘ the crim\inevll justice system can negatively influence
“self-esteem, faith in fhe future, trust in the legal system, and faith in a just world”);
¢f- llene Seidman & Susan Vickers, The Secoﬁd Wave: An Agenda for the Next Thirty
Years of Rape Law Reform, 38 Suffolk U. L. ReV.-467, 473 (2005) (observing that,
for many Victimé, “privacy is like oxygen; it is-é pervasive, consistent need at every
stop of recovery. Within the context of the legal syétem, if a victim is without
privacy, all other remedies are moét”). |

B. The trial court erred when it disclosed privileged records
without following the correct procedure.
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The trial court made several critical errors when it allowed disclosure of the |
privilege holder’s mental health records in the manner that it did. ~ First, the ;:our't _
failed té provicie any nptice to the privilege hblder, or to the state, before it ordered
the wholesale disclosure of the records té the defense. See McMakin v. Bruce Hosp.
Sys., 318 S.C'. 15,20, 455 S.E.2d 693, 696 (1995) (concluding that the trial court’s
pretrial discovery order allowing disclosure of the identities of mental health pa‘_[ients
substantially complied with féderal notice requirements becéuse it provided “notice to
the patients and the opportunity to objeot befé}e disclqsure” occurred) (emphasis inl
original); State v. Gonzales, 125 P.3d 878, 885-86 (Utah 2005) (;lpplyiﬁg civil notice

- requirements to a criminal case and observing that, “[w}hen a victim’s confidential
records are reviewed before she even knows they are subpoenaed, she cannot choose
to protect them”).

Second, the trial court allowed disclosure of the records wifhout a sufficient
showing by the defense that 1t was entitled to the recofds, without an in camera
review process (assuming defendant met the burden), and béfore it made a ruling on
privilege. |

As an initial matter, defendants must make a‘sufﬁcient showing before
bbtaining confidential recofds. . Rule 5 of the South Carolina Rules of Criminal
Procedure requires defendants to make a “sufficient showing” before a tria1 céu;'t may
order discovery. Rule 5(d)(1), SCRCrimP. In additiqn, a provider may disclose |
confidential mental health records only as 1'équired by law or court order “for good

cause shown.” S.C. Code Ann. § 19-11-95 (2015).*  This Court applied a “good

See also S.C. Code Ann § 44-22-100(A)(2) (2015) (“Certificates, applications,
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cause” standard in State v. Terry, concluding that the trieﬂ court correctly determined
that the state had made a sufficient showing of factual necessity to warrant the
disclosure of mental health records, where the trial court found that the records were
~ necessary and that “good cause had been shown.” Terry, 339 S.C. at 359, 529
S.E.2d at 278; see also Johnson, 102 A.3d at 307-09 (holding that “in order to
abrogate a privilege sﬁch as to re»quire disclosure at trial of privileged records, a
~ defendant must establish a reasonable likelihood that the privileged -records contain
exculpatory infonnation necessary for a proper defense”; a “mere assertion” that
.privileged records may contain informatioﬁ relevant to credibﬂity is insufficient to
pierce the privilege). Thus, even in cases where a third party against whom
discovery is sought has no constitutional rights at issue, defendants must—at a
minimum—support any pretrial request for confidential or privileged documents with
spe-ci.'ﬁc facts of which the defendant has personal knowledge, narrowly identify the
records sought, and support the discovery request with an explanation-of how the
records are material and exculpatory.’

Here, defendant failed to make a sufficient showing that the privilege holder’s
A mentall health reqord's werle material, exculpatory, and necessary to the defense.
'Indeed, his motion for disclosure of the records contained no showing of substance.
He contended oniy that “[t]he defense is entitled to be made aware of any information

that would bear upon the credibility of the State’s witnesses and/or be of an

records, and reports . .". directly orindirectly identifying a mentally ill or alcohol and
drug abuse patient or former patient . . . must be kept confidential ahd must not be
disclosed unless . . . a court directs that disclosure is necessary for the conduct of
proceedings before it and that failure to make the disclosure is contrary to the public
interest[.]”) -

. 3 See case law identified, supra, note 3.
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impeaching nature[.]”  (State’s Mot. to Seal, Att. 4 [Def. Mot. for Disclosure of
| Psychiatric History of State’s Witnesses, 2]). As noted supra, defendants may not
engage in a “fishing expedition” fhrough third-party records, hopiné to find evidence
useful to their case. See Nixon, 418 U.S. at 699'—700, 94 S. Ct. at 3103 (under federal
law, in order to requiré production prior to trial, the mc;viﬁg party must show, infer
alia, that the documents are evidentiary and relevant, that the party cannot properly
prepare for triai without such production and inspection in advance of trial, and that
the request is made in géod faith and is not intended as a 'general “fishing
| _expedition”); Johnson, 102 A.3d at 308-09 (agreeiﬁg with the trial court that a
“fishing expedition™ is insufficient justification to pierce the victim’s pri\-/ilege). '
Only if the defendant makes a sufficient showing, may a trial court conduct an
in camera review of cénﬁdential records, which, based on information available to
amici, the trial court here seems to have failed to do.® | See State v. Nicholson, 366

S.C. at 580, 623 S.E.2d at 106 (concluding that the trial court followed the correct

Indeed, any disclosure of privileged materials—including to a court in camera—is
itself a violation of privacy and must be weighed against a defendant’s showing of
need. See, e.g, State v. Pinder, 678 So.2d 410, 415 (Fla. Dist. Ct. App. 1996)
(recognizing that “[e]ven in.camera disclosure to the trial judge (and to court
reporters, appellate courts and their staff) intrudes on the rights of the victim and
dilutes the statutory privilege”) (internal citation omitted); State v. Kalakosky,.852
P.2d 1064, 1076 (Wash. 1993) (en banc) (observing that a victim’s “privacy interests
are infringed” by in camera reviews of a victim’s records; affirming that before a
victim’s privacy is violated in this way, Washington law requires defendants to make
a showing of need); People v. Foggy, 521 N.E.2d 86, 92 (Ill. 1988) (noting that even
in camera review “would seriously undermine the valuable, beneficial services of
[rape crisis support services]”); People v. District Court, 719 P.2d 722, 726-27 (Colo.
1986) (en banc) (observing that “it is of paramount importance to assure a victim of a
sexual assault that all records of any treatment will remain confidential unless
otherwise directed by the victim” and finding no error in the trial court’s refusal to
conduct an in camera review of these records—or to allow defendant to access these
records—based on speculation regarding the contents).
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procedure when it reviewed the records under seal for édmissibility, and then
declined to admit them based on their confidential nature); Gonzales, 125_P .3d-at 887
(defense counsél had no authority to reviéw mental health records—privileged dr
zn'ot—without approval from the trial court following an in camera review). Even
where defendant can show “with reasonéble certainty that exculpafory evidence exists
- which-would be favorable to the defense,” he or she may not search throughAthoAse
records unsupervised; rather, he or she has the right to have the records reviewed by
the trial court:  Id. (citing Pennsﬂvania V. Ritchi'e, 480 U.S. 39,107 S. Ct. 989
(1987)); accord, State v. Bryant, 307 S.C. 458, 461-62, 415 S.E.2d 806, 808-09
(1992). |
The third error by the tfial court was in neglectiné to determine the qﬁesﬁon of
priViAlege before requiring diéclosure of the substance of the confidential
- communications. See, e.g., Wilson v; Preston, 378 S.C. 348, 358, 662 S.E.2d 580,
585 (2008) (citing, inter alia_, State v. Doster, 276 S.C. 647,284 S.E.2d 218, cert.
denied, 454 U.S. 1030 (1981)). |
. AFiné'lll.y»,» tﬁe trial court allowed disclosure of privileged records in an ex parte
order, without giving the privilege holde-r an opportunity to exercise and safeguard
“her rights. It goes witﬁout saying that a privilege holder cannot choose to protect his
or her mental health records if those records are disclosed to the defense witho_ut the

privilege holder’s knowledge.
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C. This Court shouid clarify the correct procedure to prevent future
' harm to privilege holders by the disclosure of mental health
records, and to ensure that, in the event of remand, the trial court
. takes steps to prevent further harm to the privilege holder in this
case.

The rights of privilegé holders and the correct procedure governing disclosure
of conﬁdgntial material are important issues, both in this case and in future cases.
Accordingly, this court should clearly articulate the pfoper procedures, to prevent the
problems that arose in this case from arising in future cases aﬁd to ensure that rights
are safeguarded'should this case be remanded to the trial court. Minimallny this
pl‘pcedure must iinclude nétice to privilege holders of any motions seeking the
disclosure of confidential méterial, including mental health records, so that he or she
has the opportunity to obtain counsel, protect his or her rights, and be heard by the
coﬁrt prior to disclosure of those records:

With respect to the privilege hollder in this caée, this Court should require the
trial court to issue a protective order to prevent any furthér use or publication of
information contained in the privileged mental health records, in addi.ti-on to any other
remedy the court deems just and proper.

CONCLUSION

This case involves a privilege holder with a reasonable expectation of privacy
and explicit rights with respe;;t to the confidentiality of her mental health counseling
records. Mental health records, by their very nature, may coﬁtain a vast array .of

personal information, and victims, witnesses, and other privilege holders are entitled

to the full enforcement of their rights, including the due process rights to notice and a
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~ meaningful right to be heard in connection with court proceedings that implicate their

rights and the confidentiality of those records.
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Lindsey D. Jacobs, (Attorney of Eecord for Amici South Carolina Victim
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