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RECE; VED

FEB 01 23 I8
STATE OF SOUTH CAROLINA:
ADMINISTRATIVE LAW-COURT

Billie D. Mueller, . -

) Docket No. 15-ALJ-22-0497-AP:

R )

-Appellant, )
Ve )

3. ‘ORDER

'S'outﬁ-Caroiina-Dcpdnmem: of )
- Employment and Workforce; g

 Respondents. ) JAN 04 20°3

'SC ADMIN. LAW GOURT

'ﬁns matter: 15 before the Admlmstranve Law Court (*ALC” or. “Court“) pursuant'1o 2.
f‘Noucc of Appedl that was® filed by Billie: D. Mueller (“Appcl ant”). Appellant appeals from an
-Appeﬂate Panel Decxsmn ofthe South Caro] ma of the South Carohna Department of Employmen; :
and Workforce (¢ Departrnent” X disrmssmg thc-appeal as witimely pursuant.to §. C"Ctﬁ’c‘i‘e Ann. §
4135660 {Supp. 7014) ’ihe ALC has Junsdzctmn to hear thls matter pursuant 0. S.€. Code. “Ann.
.§41~35 750 (Supp. 2014)

BACKGROUND

After se_paratir_ig from her»f_:mpliqy_er;,_ Appe_'llant filed an initial ¢laim for unemploymerit
5ms,umce:beneﬁts"wiﬂ;i*ih'e Department’ ‘S“Claim‘s»Adjudicatpf that ‘was denied. Appellant dppedled

the 'deriiai of her claim to the ‘Appeal Tribunal (“Tribunal™), which upheld the denial of benefits in
an order that was maxlnd to Appellant on ’\da} 7, 2015. The. Record on ‘Appeal (“Record”) shows
‘thal: Appellam did not. 1" le her appeal with the Appellate Panel (“Panel”) until May 29,2015.

The Panel remanded the appeal back to the. Tnbunal for an ev1dent1ar} hearing regardmg;
“the umehness of Appellant’s appeal. The. Panel would render a decision regarding the timeliness
of Appellant 5 dppeal based upon. the record esmbhshcd on-remand to the Tribunal.

'I‘he ‘Tribunal hearmz commhnced s scheduled  for- June 18 2015, with Appeliam-f
—appeanng prose. before the hea.rmg officer, It was Appellant’s position that she tned o appeal as
'soon ‘45 she read the Tnbunal decision. Howcver, Appéllant was not certain whether ‘she was
'..requu'ed to file her appe.sl within . 10 days of it being mazled or received. More imporiantly,

Appellam admitted thal she does 1ot know when the deeision arrived in the- mail 4t her house'
. i




'-bedausé.éha.ﬁbes not-check her mail regulhrly. Appellant only cheeks-her mail once every tivo

Weeks

Upon review of the Tribunal® record ‘the Panel determined that the Department properly.
m_é_iled the{fnbuna_l--_demsmnto Appeliant gn May 7,2015-and that the deadline to filé an appeal’
\'vasfM_ay 18,.2015. The Panel found thaz»_}&ppellaﬁt filed heér appeal éleven (11) days after the:
appeal petiod expired and concluded -tha‘t"ith_e greater weight of the evidence indicaied that if’
Apbellénti had'-cheéke&'her mailed ona reglijlar.bas;is, she-'would have received the decision earlier
and could have filed a Umﬂly appeal.. 1

App°1lam now appeals to.the ALC. .'-

_ STANDARD OF REVIEW

;T-hf': iDcparthlcﬁt. is-an “agency” 'mlder{mé'AMIms:ratNe Procedures Act (APA). Seg.

Gibson v. Florence Country Clib 282 8.C. :-38_4,:3 86,318 8.E.2d 365, 367 (1984) _(ﬁndiﬁg that the

£mpk){j’rm¢r1t Secnrity Commission; the predecessor of the Departmient, was an agency within the

meauihg of the APA). fA‘ccordingi_y,-. tl;g‘AP)&ff’_s- standard of review governs-appeals from decisions:
of theDep’zﬂ'tm'en‘L See 8.C. Code Ann, §§ I-tL-'2-3'-_'3'80,'1-~23--600(-D) (Supp. 2014); Gibson, 282 S.C.
C. Employiient Sec. Comni’n, 370 8.C. 553, 557, 635

at 386, 318 8.E.2d at 367; McEachern v. 8.
8.E.2d 644, 646-47 (Cr App: 2006). Secnon 1-23-380(5) of the South Carolina Code (‘S'upp.-ZO»lv#)‘f
prov1des the standard used by appellate: bodxes to review agency decisions. See.§ 1-23- GOO(D)

(duectmg admuustratlve law judgesto conduct appellate review in the;same manner prescnbed in
§1- 23-3 80} Thdt sec‘non states)

.7,

The: court may not substltute its judgment for the judgment-of the agency as to the
weight of the.evidence on quesnons of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant’ have been prejudlced
because the administrative fmdmg,s, inferences, concluswns, or-decisions are:

(&) inviolétion of constltutlonal orstatuitory provisions;

_7(13) in excess of the statutory- authonty of the agency;.

{c) madeupon unlawful procedure, (d) affected’ by other error of law;:

{e) clearly crroneous in view of the reliable, _probative and substantial

evidence.on the: whole reeord; or

{f)-arbitrary or. capncmus or characterized by abuse of discretiot or clearly

unwarranted exerclse of discretion.

§ 1-23-380(5) (Supp. 2014).
A deciston is. supported by aubstamxal evidence when the record.as a whole, allows

-'-reasonqble,mmds 10 reach the same conclugxon-as the agency. Friends of the Earth v. Pub. Serv.

2




:Comm §ig ofS C, 387 8.C. 360,.366, 692" S

F:2d910, 913 (2010). The fact that'the record, when.

l;-cons1dered ds a whole, presents-the. poss1bx]1ty of drawing two mcons:stent ‘coricliisions fromi'the

;evxdence does not. prewent the agency’s: fmdmgs from bemg supported: bv substantial evidence:.

_»Watersv S.C. Land Res Conservation: Comm n;, 321 8:C. 219, 226, 46’7 SE 2d 913, 917 (1995) .

An applymg the: substamlal evidence rule, “e

“an adnnmsrranve agency “unlessthereisno.

‘bya wrcness upon wh_c;;se‘testxmony the. ﬁnd:
't of Natural Res., 345 8.¢

Inc. v SC De
fLaer BI-LO ]nc 276SC 130,136, 276

3 rev-lewmg,court wxll-not-overtum-a-ﬁndmg of fact by
reasoxmﬁlefprdbability that the facts could be as related |
ng was based,”” "}‘_"Sea: Pines Ass?n for Prot. of Wildlife,-
‘. 594, 603-04, 550 5.5:2d'287, 292 (2001) (quoting
SIE.2d 304, 307 (1981)). |

When applymg the substantial ewdence rule;: the: factual ﬁndmgs of the admzmstranve;
'_iagency are; presumcd to be correct. Rodnev V. chhelm Txre Co 320 8.C. 5135, 466 S E. 2d 357:

{1 996) T hus, the party chal!engmg an agency -action’ ’nas the burden of. provmg convmcmgly that

“he: agencys dec:sxon is unsupponed by: substantxal evidenice. Waters, 321 8.C. 219, 407 S.E. Zd‘"

913 ._\qzitm_g‘._Hamm Ve AT&T 302:8.C. 210,

-court is prohibited fom-substituting iis:j'_uc

‘evidence onquestions of fact. Granty. S:C.

394 S. E_7d 842_' 1994- ). Furthermore; the reviewing
gment for that of the: ageno v-as to-the- wexght of the
Coastal Councxl 3198.C 348 461.S.E24'388 (1995)

' Fmally, the party. Lhallengmg an agency. ac

tion has the burden of provmg convmcmg'y that: the

-agency 's-decision is unsupponed by: substarmal evidence: Waterg, 4678, E 2dat917.

1 Did the: Appe}late Panel errin
' ing hmely manner?

2. Didthe. Appeﬂant Panel err.in
a timely manner?

payments and bcnus no being y
and FICA® taxes

f’ ndmg that-Appellant. ncglccted to ﬁ!e her appeal’

ﬁndmg that the Appellant recexved the decxsmn m
_;.

Did the’ Appeliate Panel and: Appeal Tribunal errin the decision. on: severance

wages for which Appcllant paid all Federal, State

DISCUSSION

Appellant azgued in ner briefon. appeal that the Department dld no presented’ any certified

. proof m_at the Tribunal decision was_n.a.zl_ed

m a-t;melymanncr.-,HTheDepama_nt argued. ini its brief :

'-j?hat-fi;ﬁpéﬂaml’-s1_t_ipp.ecii-‘ was untimely and thatthc Tribusial decision becamié the final decision i

this appeal pursuant to Section 41-35-680.




Sectwn 41-35-660 ‘provides that, The claimant ¢ or any other interested partv may. filéan
-iappeal from an; mmal ~determination,. redeterrmnauon, or subsequent determlnatxon riot later than:
tes: days aﬁer the determmanon was. maﬂed 1o his last known' address »8,C.Code Ann § 41-35—-_:
»660 (Supp 2014) Here the record is clear that the Tribunal decision was mailed on May:7, 2014':
- anid that the last day’ 10 filean: appeal was. \day 18 20135. However, Appellant filed her appea} on
.-May 29 2014 which de eleveni(11) aays @eyond the titne allowed under: becnon 41 -35 660 As.
a resuh Appellant’s appeal to: the Panel was untimely. The Court finds that: the Pancl dccxsxon that’
-Anpeﬂam appealed ﬁ'om is-supported by 1h° substantial evidence in the rccord

Wzth regard to the remaining issues that were:raised by Appel!ant ﬂus Court: wﬂl only”
‘revxew issues that werc raised and ruled upcm below:

’I”he Sout.h Cmolma Supremc Court has stated the followmg regardmg the preservatmn of

an 3ssue for appellate revxew

Ttis a.\zomanc that :an issue;cannot be.raise’ foz the first. time on appea] but that
must have been raised to- and ruled upon. by the trial judge to-be preserved: for:
appallate review. (Emphams upplicd)-(Internal citation omitted).

inlder Comoratlon v Wﬂk 330 8.C.71, 76 497 SE24731, 733 { 1998)
The n.mammg issues and- facts mat were drgued in Appellant s brief ' were neither raised

“hefore. Ihe Tribunal nor mled upon by the: Pancl and are thcretorc not- SUb_]GCL 10- revww by'ihis
Court. - ’
I'I' 1s HEREBY ORDERED: that the Appel]ate Panel-decision’is AFFIRMED
AND 1T IS SO ORDERED.

January 4, 2015 i D, MeLood, Judge

-.Célﬁi;ibia;-;.S;Ci ' South Carolma Admnustranve Law Court:




SOUTH CAROLINA DEPARTVENT OF EMPLOYMENT AND WORKFORCE
INITIAL DETERVINATION OF STATUS AS AN INSURED WORKER

+ 'SC WORKS CENTER 430
i EFFECTIVE DATE. (3/30/15 _ DATE FILED' 03/31/15.
'DATE PREPARED  03/31/15
i’ L0 527-76-0453
VP BILLIE D MUELLER !
L . 1341 ROCKFISH DR
o i
| - MANNING SC 29102
#BENEFITS 'YOU MAY BE ELIGIBLE FOR: “MILITARY -ASSIGNMENTS
‘WEEKLY BENEFIT AMOUNT ‘326, 0D
?MAXIMUM m'rm. BENEFITS.. 6520.00
; .
! BENEFIT YEAR ENDS 03/2 29/16
; #This- statement estabhshes that you have he necessary wages to Aqualify for unemploymont insarance;
i ‘Howgver, to receive “hHenefits your job separahon misst.also be considered. If you qualify. this is the
..,-;'_.,. 1rna>nmvm \mu ‘may bs entitind to rm?we
' - SEE BACK FOF *" CLAIMANT . INFORN'AT!ON ‘
E‘V}P}_QYME‘\T RECORD _‘ STANDARD BASE PERIOD QUARTERLY FARNH\.GS
o ewprovER - ACCOUNT NO. 5 oo O¥EAR -Qm{. YEME waihy | yEar. SUTRC L vEAR QTR
-~ . T 2013 04 3014 0l 2014 02 _ 2014 03
'EBTRON; " INC. ; _289798. i T 15454.23 13317.36: 35010..49} DG
: .‘.' (
iy
1ok
) NOTE \he week!\; neneht amount on this form. reﬂects your GRO§S PAYMENT EACH WEEK' BEFORE ANY:
-DEDUCTIONS are made. Possible -deductions. 1o~ thls amount .include, but are not limited to, tax. withholding,
- pension, chid support, .offset of overpayment; and:. part~-time .earmngs. -ALSO, YOUR FINAL PAYMENT MAY. BE
.'LESS THAN - THE FULL . WEEKLY BENEFIT AMOUNT ‘BASED ON THE _BALANCE REMAINING. 1] YQUH ACCOUNT
_.';; mm " STANDARD BASE QUARTER TOTAL 15454,23  13317.36  35010.49 .00
08 FEB, SR (, v RIS S5RT, )

by e 8t o




H

_ ”B

“Void [:]A].

a. Employee swcm! sccunry ‘number

.00.6'1 15 0 0 015 (] ..:

. 527+76=0453. °M3N° 1545-0008° R4A
b Employarxdentmcamn aumber (EIN): ; 1 anes.ﬁps ‘other compensation '_"2 Fedoralincome tax wihheld -~ ).
| 22-2455232 48327,85 _ 6271.81 |
e Employer’sneme.address.and ZiPmoe . 3 Socialsecurity wapes | 4 Social seeurity tax withheld -~ - |
EBTRON INC L 48327.85 . 2996,33 |
1663 HIGHWAY 701 5 5. Medicare wagesand tips - 8 Medicare tax withheid I
LORIS SC 29569 -48327.85 700,75 |

¥ Socal secunty Ups ™8 Aogaled fpS

I"d Comirolnumoer

1 000150 CHAR/XGA

30 Depengent care benehits

|= ‘Employes's first nameand inftia)
BILLIE
POST OFFICE BOX 98

'_ LR Employees ‘nddress and: 8P code.

DAVIS STATION SC 29401

Last name .

MUELLER

Sufi.| 11 Nongualified plans

._123 Soe instructons for box 12
Wl 446,15

raan

L e me |
(I U G N ¢ O
14 Other 12 -~
. 53 .
: b
. S

15 Wi Employecs stme !D number

| sC | 25319905 1

B LT T e——r T

48327.,851

17 State i_nco_rﬁp tax;

3180.96 - '

18 Local wagss, lips, 8ic.

Form W'z ‘Statement:

Copy D~ Fpr.Empl_oyer.

Wage and. Tax

a- 14

‘D‘gpmﬁnam ofthe frezﬁﬁry.;-]memél Revenue Senice
For Privacy Act and Paperwork Reduction .
Act Nofica, see separate instructions.



iy O OCTOBER TERM: 2013 1.

Sjrlinbus- .

- NOTE: Whem it 15 feasib s-y]lnbus (h(adnote) will he- rvlnxmpd. fzs Y
“bring dong in connection with Hiis. cast, ot the time! theé-opinion is iaseed.
~The syllnbits. conistitites Yo' part 6f the. epinion of thé Coust but-has bien -
“preparell by, the-Reportef-of Decisions for the. convenience. of 1he readm-
I-'N»p Einitad States v. Ditroit Timber & Luntber Co,, 200U 82321, 337

SUPREME COURT OF THE UNITED STATES:

': Syllabus

UNITED bTATES v QUAL]TY STORES, INC., ET AL

CERTIORA'RI TOTHE U\'ITED STATES COURT.OF APPEALS FOR
THE. SI\TH CIRCUIT-

*\Id 1"—1‘408 .'-Xr'g’iled January 14, - 2014—Decided March:25; 2014

Beapondem Quahty Stores;. Inc and‘its affiliatés’ (collocm't,ly Quality’
“Stares) made séverance:. pa}p)enh to- employeeﬁ whowere involintar-
ily: terminated as. cpart ‘of Quality ‘Stores' Chapter 11 bankruptcv _

Pay .mems——whmh werg madc pursunnt to plans that.did not'tie pay=-
pients 16 the Teckiptof e,tate uriemployment ifisuranee—variod bused:
on-job seniority -and time served. "Quality Stores paid and withheld; :
iriter-alig, taxes reqmred under the Federal Insurance. Contributions’
Act ((FICA), 26. 1, 5. C. §31()1 et seq. Later behevmg that the. pay-
ments ‘should ast ‘have. ‘beén taxed s wages under FICA, Quality”
Stores wughn a refund on behalf of itself and; about 1,850 farmex enii--
ployees. When. the Internal: Reveniie Service (RS). did- not-allow-or-
-deny the: véfand, Qnaht)' Stores: initinted: proceedmgs in-thé Bank- -
ruptey Court; which grantéd summary judgment:in its favor. The:
Dlst.nct Court and Sixth Circuit affirmed, wncludmg thut. sz.verance-:
: .pa} ‘ménts are not wages un iu' TICA, .

Held: The . severancs - ‘payments. at’ issue are’ taxable wages ‘for FICL—\";
purpows Pp. 4~15, :

" {a) FICA:defines.” wages” bmadlv Ay ‘all remuneration for emp]ov :
ment” §3121(a). As 4 ‘matter of. plam meaning, severance: payments’
fit this' definition: They areja form of remuneration made: only to emi-:
] ploye es.in (.onmdera‘tio'n for employ ment,- “Employment A8 “any ser--
Nice ;. performied .. by an employee”™ for an- employei: §31z1(b)..-
By vmmg nceordmg to a; termmaied employee’s function and’ senjors
“ity, the severance payments ar-issue confirm the: principle-that “ser-:
“vice" “meafns] vict only-work - actunlly dotio: but the. entire: emplm e
;emp]oxee rdnhonshxp for which: compensation’is paid.” Sosial Secu-:
-¥ity Bd. v.-Nierotko; 327°1.(S. 358, 365-366. This brond definition’is’
. r’*mforcccl by the specxﬁcu of FICA's lengthy lst of exemptions: The ;

S 2
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South Carolina Court of Appeals
Jenny Abbot Kitchings, Clerk
PO Box 11629

Columbia, SC 29211

RE: Billie D. Mueller v, South Carolina Department of Employment and
Workforce
Docket No.: 15-ALJ-22-0497-AP

Dear Ms. Kitchings:

Enclosed for filing please find an original and one copy of Appellant’s Notice of
Appeal to the Court of Appeals. I have already sent in the $100.00 filing fee for this
Notice because of my limited finances being on Social Security had to wait on my
monthly check.

If you have any questions please feel free to contact me.

Very truly yours,

Bl ® T e ller)

Billie D. Mueller
1341 Rockfish Drive
Manning, SC 29102
(803) 410-6935

Cc:  Trey McLeod General Counsel SCDEWS
Honorable John D. McLeod SCALC
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