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STATEMENT OF ISSUES ON APPEAL

1. . The decisions of the Probate Court and Circuit Court should be upheld
becaﬁse the issue of coﬁterﬁpt became moot when -_Appellant‘purged himself of the ,
contempt. |

2. The deciéions bf the ProBate Court and Circuit Court ‘should‘ be upheld
Because the finding of c_ontf:mpt against Appellant, James A. Trippg, I (tﬁe “PR” or
“Appellant”) was proper bec-ause the PR made né legitiméte efforts to comply with the
Settierhent Agreement and nurnérou_s Probate Court Orders. |

3. . ThePrbbate Court’s award of attorney’s fees to 'Respond_ént, Gene D.
Morin as Conservat()rvfor Katelif} Tﬁppe (“Conservator” or “Respondent”), was also
proper because ti) the PR was in contempt of court and (ii) Conservator, as the brévailing
partSI, was entitled to sﬁch award ‘ﬁnder the contempt laws of tﬁis State and pursuant to
Paragraph ‘14 of t}‘le’ Settlement Agreement incorporated into ‘the Probate Court’s Or(ier '

dated April 27, 2012.



STATEMENT OF THE CASE .
“This rnatter arises frorn the édministration' of the probéte estate of James A.
Trlppe II1 (“Decedent”) Decedent died intestate on March 26, 2009. (R. p. 3). Appellant,
- James A. Trippe, Jr. was appomted as Personal Representatlve of Decedent’s Estate. (R.
p. 4). The heirs of Decedent’s' Estate are his two children, James Trippe,'IV,(“J ames [V”)
| and Katelin Trippe (“Katelin”). (Id.). Bécause ‘Katelin was a minor child, Conservator
was appointed by the Probate Court to act on Katelin’s behalf. (Id.).
The original deadline fof distrib_uting Decedent’s assets and closing the Estate was
April 162 2010. (Respondent’s Petition filed June 6, 2011 1, € 14). On June 6, 261 1, more
than one year after such deadline, Conservator, acting on behalf of Katelin, filed a
petition with ‘the Probate Court to remove PR as personat representative on the grounds
that PR had acted wrongfully, unreasonably and in bad faith in his dealings tzvith Katelin
by, among other things, failing ‘to distribute the'Estate in av-tirn’ely manner and.‘ by.
proposing to distﬁbute the Estate cont;ary to law’® and in'unequal shares with Katelin
receiving 1ess than her i‘ightﬁit inherjtance. (Respondent’s Petiti‘on filed June 6, 201 1, q
23 and 30).° | o

‘At a second mediation, Conservator and PR reached an agreement as to the

allegations set forth in the petition. The terms of such settlement were more fully set forth

! Despite request made by Respondent, Respondent’s Petition dated June 6, 2011 was not included in the
Record on Appeal. Respondent listed. this document as #3 on Respondent s Designation of Matter to be
included in the Record on Appeal. '
2 PR attempted to distribute approximately 1/3 of the Estate to Decedent’s brother Paul Trlppe
(Respondent s Petition filed June 6, 2011; R. pp. 165-166; R. p. 167). :

* During discovery, Respondent discovered that Appellant had taken large “consultation fees” from JAT,
the Estate’s largest asset. The action settled prior to entry of these documents into the record.
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in a Mutuat Release and SettlementiAgreement (“Settlement Agreer"nent”)4 whieh was

'rincorporated into the Order of the Probate Court dated April 27, 2012. (R.,pp. 1-7).

N ~ Pursuant to Parégraph 2 O‘f the Settlement Agreement, Appellant, both in his
individual capacity and as Personal Representative of Decedent’s Estate, became jointly
liable to pay the surn'-of $50,000.00 to Respondent on or before December 31, 2013.
Para‘graph.'Z of the Settlement Agreement states, in pert‘inent part, aé’ follows:

. Cash Pzty’ments to Petitioner. Respondent PR,

-Respondent Trippe, Jamie and/or JAT will pay to Petitioner the
following sums of money: ‘ ‘

| (i) - An additional FIFTY THOUSAND AND
. NO/100 ($50,000.00) DOLLARS to Petitioner
on or before December 31, 2013; (emphasis
added)
R. p. 4). Appellant did not meke the payment a.s required by Paragraph 2(ii) of the
}’ Settlement Agreement. As a result, Respendent initiated this contempt proceeding.
The present contempt proceeding is the fourth contempt proceeding initiated by
' Respondent as a result of Appellant’s failure to comply with the terms of thel Settlement
Agreement’. The Prebate Court found Appellant to be in contempt at all tnree priot
- proceedings: | |
‘ ‘(l) By Order dated June 15, 2012 (less than two months after entry of
the Court Order Approving Settlement), Appellant was»helid in cdntempt of court
for failing to make the ﬁrst installment payment to Resp-endent. (R. p 12). ,

(2) ByA Order dated DecemBer 21, 2012, Appellant was held" in

. contempt of court for failing to transfer two Bahamas Lots to Respondent as

* Although not parties to the action, James IV and JAT, Inc.' were signatories to the Settlement Agreement

because they obtained certain rights and obligations under the Settlement Agreement.

5 A fifth contempt hearing was initiated in 2015. Appellant has appealed the Probate Court’s ruling, and the
- appeal is currently pending before the Greenville County Circuit Court. ’
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requiréd by the Settlemient Agree:ment (R. p- 18). The Probate Couft found that
PR and/or his éounsel héd received at least ten (10)'different letters stating that
the Probate Court required copiés of recorded deeds of distribution. (R. p. 16).

(3) By Qrder dated June '.25, 2013, thel Probate Court found Appéllant
to be in contempt‘o% cburt be‘cause he again failed to make legitimate effoﬁé td
transfer the Bahafnas Lots d:espite being given additional time fo comply (R. pp.
25-26) |
.On.Mar-.ch 18, 2014, testimony and evidence was ﬁfesented to the Prqbate Court

rélating to the presen; contempt prpceedi_ng._ At tﬁe hearing, Apf)ellant iarguf.cd that (1) it
was not his obligation o pay the agreed-upon sum and (if) that he did not have the funds
to make the payment despite a ;ecent equity line obtained by Appellant wheréby he was
able to withdraw equity from his horﬁe_. (R. p. 114, line 2-p. 115, line 10). The Probate
Court disagreed with Appellam and _found him to be in contempt of court for fa?lure to -
pay the sécond installméﬁt payment in the amount Qf $50,00_0.00 on or befdre December
31,2013 as required b.y"th‘e ’Settlément Agreemeht and April 27, 2012AProbate Oraer. R.
pp. 35-39). Appellant was given the opportunity to purge the ’éontempt by rhaking the-
required $50,QO0.00 payment and‘paying attorney’s fees and costs to Respondent in the
* amount of $3,585.00. If payment v.x{as not made by Marchl 19, 2_(5‘14, Appellant would be

incarcerated. (R p. 38)

The following day, Mafch 19, 2014, Appellant paid the sum of $53,585.00 to '
Respondent. The payment “is acknowledged in the April 10, 2014 Probate Order

(hereinafter, the “April 2014 Order”) (Id.; R. p. 168). On April 24, 2014, Appellant filed



a Motion to Ré’considér with the Probate Court. (R. pp. 57-58). The Motion was .denied
by Order of the Probate Court on May 30, 2014. (R. p. 42).-

On or about July 28, 2014, PR served his Notice of Appeal on opposing counsel.

i
3.

(R.p. 59).
| ‘On'J‘anuary 20, 2015, oral -argumeﬁts were presented before the Honorable
Edward W. Miller of the Greenville County Circuit Court. On February 11, 2015 ther
Circuit Courf issue_d an Order uphol_ding the Probate Court’s finding of contempt. (R. p.
45-51). | | | |

On or about‘ March 13, \2015, PR served a Noticé- of Appeal .ﬁpon."opposing

counsel. (R. p. 62). _This appeal followed.



" STANDARD OF REVIEW
The appeal filed by PR involves the following' questions: (i) whether the contempt
issue is moo£, (ii) whether the evidence presented By PR was sufﬁcient té estai)lish his
defeﬁse for failing t(; comply v(ﬁth numerous orders of the Probéte Court and (iii) whether
Conservator i'sv entitled to recover his éttomey’s fees in seeking to enforce the Settleméﬁtf
Agreement and the- Probate Court orders. )For reasons more fully set forth .below,
Conservator would show the.Plro‘tl);at'e.Court’s- finding of contempt and award of attorney’s
fees (which was upheid be the.vCircuit Court) should be upheld. |
_ “Contempt resulfs from the willful disobedience Qf an order of the court.” Miller
v. Miller, 375,VS.‘C. 443, 652 S.E.2d 754 (Ct.App. 20Q7). (citatjons 'omittgd) “Tﬁe power
to punish for contempt 1s i‘nhergent in all courts.” Id. at 453.-“It is witﬁin' the [Courtfs]
discretion to punish By fine or imﬁﬁsonment every act of conterﬁpt before the court.” Ex
parte Canlnon, 385 SC 643, 685 S.E.2d 814 (2009). The standard of proof for - civil
contempt is clgar and convipcing evidence. Postczn'v. Poston, 331 S.C. 106, 502 S.E.2d
486 (1998). Oncé the ﬁdoving party shows noncompliance with the Court’s Order, the
‘burden shifts to the offender to establish his defense and inability to comply. Brasingtén
V. Shaﬁnon, 288 S.-C. 183, 341 S.E.2d 130 (1986); Pratt v. South CaroZina Dept. of Social
Services, 283 S.C. 550, 324 S:E.2d 97 (Ct. App. 1984). “On appeal, é decision regarding
~ contempt should be re{/ersed qnly‘if it is without evidentiary support or the trial judge hés
abused his discretibn.” (citations omitted) Floyd v. Floyd, 365 S.C. 56, 615 S.E.2d 465
(Ct.App. 2005), overturned on other gfoynds by 2008 S.C. Acts 2f I, $ ]
A review of attorney's fees awarded is also governed by an abuse of discrétion

standard. Blumberg‘vl. Nealcp, 310 S.C. 492, 493, 427 S.E.2d 659, 660 (1993). An



appellate court will not reverse an award unless it is based on an error of law or is without
any evidenﬁary support. -Gooding v. St. Francis Xavier Hosp., 326 S.C. 248; 252, 487
S.E.2d 596, 598 (1997) (“An, abuse of discretion occurs when there is an error of lawora

factual conclusion which is without evidentiary support.”).



‘ ARGUMENT ,

For the reason‘s stated herein, Respondent would reépecffully show that the
decisions of the Greenville County Probate Court and Greénville County‘Circuit'Court
* should be AFFIRMED. |
I. " The issue of conteinpt is moot.

App‘elléht argues that the lower coﬁrts erred in finding him in contémpt of court,
‘and he seeks' a rc;curn of the $53,585.00 he paid to purge 'h.imself .Qf the contem;.)t,.
However, this issue is not appéaléble because it became moot when Appellant purged
himself.

It is well-settled in South Carolina that the issue of conterﬁpt becomes moot when
, thq party in conteﬁlpt i)urges himself of the contempf. In qudan v. Harrison, 303 S.C.
522, 402 S.E.2d 188 (_Ct.App. 1991), the Court of Appeals encounteréd facts almost
identical to the present ca_se.v Harrison was held in contempt of court fof failing to make
child support payments, aﬁd he was sentenced to sefve two months in jaﬂ Which could be
purged ﬁpon the .pélymenf of arrearages and a fine! Harrison p‘aidlthe‘amoimt"s due and
then appealed. The Court of Appeals stated as folloWs: “where one held in contempt for

violation of a courf order complies with the order; his compliance renders the issue of

contempt moot _and ‘pre‘cludes‘ appellate review o-f the contempt prdceeding..” Id. at 524
(erﬁphasié adde'd.).‘ ‘

'Similarly,’ in Chappell v. Chappell, 282 S.C. 376,318 S.E.2d 5790»(Cf.App.’ 1984),'
Marvin Chappell failed to pay child support in a manner acceptable to the Clerk of Court.
The Family Court found Chappell to be in “willful contempt” and ordered him confined

to county jail for ten (10) days and fined him the sum of $250.00. The jail sentence could

Nl



. be suspended upon payment of both the child support arrearage and the fine. Chappell
paid the fine and errearage’s‘ and then appealed. The Court of Appeals dismissed the .
appeal by stating the Vfoll'owing:

Where one held in contempt for violation of a court order complies with
the order, his comphance renders the question concerning whether he was
in contempt academic or moot and precludes appellate review of the
contempt proceedings. The payment of a fine imposed in contempt
proceedings also waives the right of review. Here, by paying the
arrearages Chappell purged himself of contempt for failure to pay child
support; and by paying the fine he satisfied the sentence imposed for -
‘contempt in attempting to pay the child support in-a manner that interfered
with the due administration of justice. We therefore regard the case as
moot and unappealable. : '
Id. at 377-78 (internal citations omitted).

During this appeal, Appellant has argued that, although the contempt ‘issue is

-moot, this case falls under one of the exceptions to the mootness doctrine because it is .
“capable of repetition, yet evading review.” Appellant’s argument is baSed gpen the
hypothetical scenario thatAa finding.of contempt and sentence of incarceration is capable
of repetition if Appellant again violates the Settlement Agreement. Respondent agrees

" that a finding of confemp’; and sentence of incarceration due to.Appellant’s non-
compliance rnay‘ be capable of repetition - in the same way contempt for failure to pay
child support is capable of repetition. However, such issue would not ev_ade review

because, like child support -contempt‘proceedings, Appellant w'illhave an opporturlity to

present argument at future hearings. See, e.g. Seabrook v. City.of Folly Beach, 337 S.C.

304, 307, 523 S.E.2d 462, 463 (1999)- Sloan v. Friends of Hunley, Inc, 369 S.C. 20, 630
S.E.2d 474 (2006) Because such issue will not evade review, Appellant s argument that

this case falls under the exception to the mootness doctrine fails as a matter of law



Appellant has cited no law which supports its position that Respondent should be
" required to return the funds paid by Appellant. Instead, Appellant raises defenses to the

Probate Court’s ﬁndirig of contempt. As noted above, Appellant’s “compliance [with the

Probate Cc-)urt’s' Order] renders the issue of contefnpt moot and. precludes appellate
review of the confefnﬁt proceeding.” Jordan, 303 S.C. at 5245 Thus, Appellant’s
compliance With'the'Order through the payment of the amount due‘precl_udes this Court’s
review of the defenses -réiéed by Appellant. The mootness issue must bé ovércome before
Appellant’s defenses can be addressed. ‘
Inrs‘ummary, ‘because Appellant paid ‘the' amount due and the attorney’s fees,
Appellant purged himself of contempt by satisfyiﬁg the sentence imposed by the P\robaten -
Court. By\ sétisfying the sentence, the. contempt is now moot and ﬁnappealable.
“Accordingly, .th.e lower courts’ deéision shoﬁld be AFFIRMED.
IL. The Probate Court’s Finding of Contempt» was Proper.

It is irﬁpof;tant to note that the highest of standards is needed tol-c‘)vertufn a
decision on contempt. South Carolina law statesithat a “decision on contempt \resfs within
the sound discretior; of the trial court. On appeal, a decision regarding conteﬁpt sﬁould
be. reversed only if it is without evidéntiary support or the trial judgé has abused his
discretion.” (citations omitted) 'Floyd, 365 S.C. at 71-72. “An abuse of discretion occurs
wflen there is an error of law or a factual conclusion which is without evidentiary
support.” Gooding, 326 S.C. at 252. |

In this case, Appellaht hds alleged that the Probate Court erredv in adjudging
Appellant to be in conterﬁpt of court. On appeal, Appellant hés raised the foliov‘ving

arguments:
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)

(1) ~ Appellant did not receive any consideration under the Settlement
Agreement and therefore, he is not bound by the terms. of the Settlement
Agreement.

) Even if Appellant did receive consideration, Appellant was-not personally
responsible to make the installment payment to Respondent.

3) Even if Appellant is personally liable for the payment, South Carolina law
does not perm1t the Probate Court to find Appellant in contempt for failure

to pay.

(4) " Even if Appellant was in contempt, the Probate Court’s sentence of
Incarceration Vrolated South Carolina law.°® ‘

. (5 'Respondent is not entitled to an award of attorney’s fees.
Respondent would show that Appellant hasnot met the burden imposed upon him by
:‘ 'South Carolina law because (i) there is competent evidence to ‘support the Probate
Court’s decision and (ii) the Probate Court’s decision is not based upon an error of law.
The Probate Court’s and Circuit Court’s .decisions on contempt should therefore be
upheld for the reasons set forth herein:

A. Appellant was personally obhgated to pay $50, 000 00 to Respondent
on or before December 31, 2013.

On appeal, Appellant argues that he was not personally obligated to make the .
$50,000 payment to Respondent because (i) he did not receive any consideration for
executing the Settlement Agreement and, (i1) at best, he was only a guarantor of the

Estate’s debts. Both of these arguments are factually inaccurate.

1. Appellant received consideration under the Settlement
Agreement. ' '

As stated above, the Settlement Agreement resulted from a compromise of an

action brought by Reéspondent against Appellant. (R. pp. 1-7). In.the original action,

® This issue was first raised on appeal. Furthermore, it was not included as an issue in Appellant s Grounds
for Appeal : 4
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Respondent ~breught‘claim§ against Appellant in his individual capacity and as Personal
Representative of Decedent;s Estate. During the disco'vefy , pfoceSs, Respondent
discovered that Appellant, as self-appointed Treasurer'of J AT, had paid himself and other
family me;nbers large censultatioﬁ fees and increased salaries. Such §e1f-dea1ing by
Appellant suppor’ted Respondenf’s' cl;ciirn 'that Appellant had breached’ .ﬁdeeiary duties
owed to Respondeﬁt.' By 'afgreeing to"the terms of the Settlemeﬁt Agreemer{t, Respondeet :
agreed to dismiss the eaus'es of acfion"ageinst Appellant. (R. p 5,98).

| South Caroline 1aw ‘states that “[v]aluable considerafien fnay consist of seme
right, interest, profit or.beneﬁt accrﬁing to one party or\'so‘me forbearance, detriment, loss
or responsibility given, suffered or undertakeﬁ by the other.” McPetéﬁ v. Yeargin Conét.
Co., Inc 290.s.c‘.' 327, 350 S.E..zd"zbs (Ct.Aﬁp. 1986). H'.ere,>Responden‘t gave ‘valuaele
consideratioh ‘to Appellant by--agreeiri_g to dismiss the claims against AAppellar‘lt. Althollgh
Appellant may not héve reeeived any’ Estate assets under the lsett.lement Agreement, he
still received Valua‘tﬂe cqnsideratioﬂ. Therefore, Appellant’s contention' that he received-
no consideration is Withdut fnerit.

2. Appellant contractually obligated himself to make the payment
to Respondent, and he is not a guarantor of the debt. ‘

At the co’ntempt‘ hearjng, Aépel'lant alleged that JAT was r1esponsibie for payment
‘Qf the arnount: ‘due»to R‘espondé;it. (R. p. 114, lihes 2;7).' In his f[n,itial Bﬁef, Appellaht_
also argues that James IV was responsible for payment. Appeilant state_‘sv'thet, at Best, he
’v;/as merely a. guaraﬁtor of the debt; Again, Appellant’s argument is factually inaccurate
aﬁd con’;rafy to .the. terms of the Settlement Agreemeglt.v

Under Paragraph 2 of the Settlement Agreement, the folldwing parties were

responsible for the payment owed to Respondent:

12



(1) . Appellant, as Personal Represéntative of Decedent’s Estate;
(i)  Appellant, individually;
(ii1) ~ James Trippe, IV; and/or
(iv) JAT, Inc.
R. p. 4). Séu;[h Carolina law hasvrepeatedly upheld £he position that if the langﬁage éf the
contract is i)lajn, unambiguous, and ‘capable of only one rea"sona.blc interpretation, no
cpnstmétion is required qnd the contract's 1anguage aetennines thé instrument's force and ~ -
effect. See e.g.,, C.AN. Enterprises, Inc. v. South Carolina Health ancé Human Sewiées '
Finance Commission(,w296 S.C. 373, 373 S.E.2d 584 (19.88); Here, it is clear thét
Api)ellant, both indi\}-idually and as Personal Representative, was jointly liable ;co rﬁake
the installment pay?neﬁt to Respondent. See e.g., Dean v. Dean, 229 S.C. 430, 93 S.E2d
206 (1956). The Settieﬁent Agreement does not state that JAT énd James IV were solelyv :
| responsible\ f;or_ the ‘debt. If Appellant beliéves that James IV and JAT were: fesponsiblq to
make any or all of the required payrnent to. Respor;dent, then he has the right and the
: opporturﬁty to seek indcmniﬁcé;[ion from them.
Here, under Paragraph 2 of the Settlefneht Agreement, it is clear and |
unambiguous that Appellan‘t was jointly obligated to mgke the paymént to Respondent.
“As such, it.v'vas. not error for the Probate Court to find Appéllant in Violgtion of the April

27, 2012 Probate Court Order which approved the Settlement Agreement.

B. The Probate Court did not violate South Carolina law by holding
-Appellant in contempt and sentencing him to incarceration.

Appellant next argues (i) that South Carolina law does not permit a person to be
held in contempt for failure to pay a civil debt which has arisen soléiy out of a contractual
obligation and (ii) that South Carolina law does not pérmit Appellant to be incarcerated.

for his contempt. Respondent would show that Appellant’s argument is in error for three
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reasbns. Firsf, Appéllant misinterprets South Cérolina‘ case law by stating that Appellant
cannot 'bevhe:ld in-vcont}eimlpt for violating the Settlement Agreement. Second, the sentence
of incarceration does not violate the South Carolina Constitutioh because Appellafﬁ hés
.acted and coritinués to act frauduiently énd in bad faitﬁ with regard to his obligations
under the Settlement Agréement. Lastly, Appellant has waived his right to challenge the
conétitutionality ofthe P.robate- Court;s ruling.
1. Appelléﬁt misinterApretsv South '»Carolina, ‘law in stating that -
- Appellant cannot be held in contempt for violating the Settlement
Agreement.
Appellant relies upon Harris-Jenkins v. Ni‘ssan Car Mart, Inc., 348 S.C. 171, 557
S.E.2d 708 (Ct.App. 2001), S’ande?s v.A Sanders, 30 S.C. 229, 9 S.E. 97 (1889), and
‘ Cheap-O s Truck Stop, Ir%c. v‘.'C'loyd, 350 S.C.v 596, 567 S.E.2d 514 (Ct. App. 2002) to
state the propo‘sition fhat ;‘South Carolina law does not pérmit@ person to Be held in
contempt for failufe to pay a civil ’debt,’ Which has aﬁSen solely out of ‘a’ contractual
obligation” (emphaéis added). 'Appellant.’s application of this language is inaccurate and
misleading. | | |
A clear reading of the cases referenced by Appellant indicatés thét a finding of
| contempt cannot be'basedvurpon a contract when such contract has not beén»‘incorporated
into an order of the court..In Sanders, the Supreme Court refus'edX to find contempt
because there had bgen no violation of any court order. -The Supreme éourt stated tﬁat
while “it may be true th;at'Brown has violated the obligation of his contract evidenced by

the undertaking, we do not see how it is possible to say that either he or Sanders :has

disobeyed any order of the court, for precisely what the order required has been done.”
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Under the presentvf‘act_s, the Settlement Agreement was..made a part of the Pfobate
' Court’s Ordef, and therefors, Savnders.'is factually distinguishable. -

~The facts in C"heap—O 's Truck Stop, Inc. v. Cloyd are m(ist analogou)s to the facts
of this ceise. Ini Cheap—O 's Truck Stop, the parties reached a settlement which t_hey put on
© the recor'di in open court. When Cloyd refused to com;ily with ihe seitlémerit agreement,
Cheap-O’s Truck Stop, Iric. and Midlands lGaming, Inc. instituted contemfit proceedings.
The Court Cf Appeals up’heild: the Circuit 'Court’s finding of conterript ‘which was
predicated iipon a Violatiori .of the settlement agreement alsprov_ed by the Court. /d. at
608. The Circuit Coui't determined that Cloyd made nollegitimate efforts to comply with . . '
the settlement agreemeni and that '}ie acted in bad faith in fulfilling thé obligatior_is of the
settlement. /d. -

| Such is t}ie case here. Appellant made no legitimate efforts to comply with
Parzigraph 2 of the.Settlemv_ent Agreement. Prior to the contempt iaroceeding, Appellant
made no payment to iRespondent. In fact, he did nst even atteinpt to make a pértial '
i)ayment of the amount due or, by way of courtesy, inform Resporident as to when
payment might be made. (R. p 36,9 5; R. p. 110, line 4-p. 111, linei 16): A% rioted below,
Appellant has. acted and. continues to act in bad faith with regard to his obligations under
- the Settlement 'Agreerrient.' | | |

Based upon Cheap-O'’s Truck Stop, the case relied upon by Appellani, it is clear

that contempt can be. f)iedicated upon the failure to make "a paymént 'required by a

séttlement agreement. As such, the Probate Court’s finding of contempt was proper.
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2. Appellant has acted fraudulently and in bad faith, and therefore,
incarceration was a proper remedy.

‘ Appellant next argues that the Probate Court erred and Violated the South
Carohna Constrtutron by sentencmg Appellant to incarceration for ninety (90) days This
issue was also addressed in Cheap O’s Truck Stop when the Court of Appeals stated that

“[i]ncarceration should never be 1mposed due to the simplistic failure of an.individual to .

pay a civil debt. Additionally, imprisonment is not authorized for the failure to comply

with a settlement agreement in the absence of fraud or bad faith.” /d. at 6lQ (emphasis
added). | |

As in Cheap-O'’s Truck Stop, this case falls under the exception to the :general .rule
regarding incarceration because Appellant has acted and continues to act fraudulently and
in bad faith in his:dealings‘ with Respondent and Katelin. Such‘fraudulent eonduct and
bad faith is most clearly evident through Appellant’s continued faihires to cornply with
'A the terms of the Settlement Agreement and his failure to administer and close the Estate
in accordance With the laws of this State.

The Honorable Debora Faulkner called this estate “an epic failure in estate
administration.” (R. p. 92, lines 2-3). This estate has been open for rnore than six years
and is not even close to being closed. At this point, the record in the Probate Court ‘is
volurninons, and it is impossible for Respondent to fnlly inform this Court as to all of
Appellant’s actions and‘ inactions showing the fraud and bad faith Appellant has exhibited
n administering” this. Estate and ‘in complying with the terms of the Settlement
Agreement. To highlight a few of such actions, Respondent .would show as follows:

o Appellant attempted to transfer Estate assets to his son who was not an
heir of the Estate. (R. pp. 165-166; R. p. 167).
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o Appellant took a position contrary to the beneficiaries of the Estate by
claiming that he owned stock in J.A.T., Inc., the Estate’s largest asset. The
Probate Court held ‘that the stock was an Estate asset. (See Appellant ]
Brief).

o . During discovery, Respondent discovered that Appellant used his position
as PR to appoint himself as treasurer of J.A.T. and that he approved large
consultation fees and increased salaries to himself and his son, Paul
Trippe, following Decedent’s death. -

e As of August 21, 2013, Appellant had been given 17 extensions and had
missed 21 deadllnes n the administration of the Estate. (R. p. 86 l1ne 24-
p. 87, line 2). -

o Since the execution of the Settlement Agreement in April 2012,
Respondent has had to ‘file five (5) contempt proceedings in order to force
Appellant to comply with the terms of the settlement. Appellant continues
to deny Katelin of her rightful inheritance by continuing to file appeals in
this action and continuing to withhold assets from Katelin.

At all stages throughout the pendency of this probate adrninistration process,
Appellant has taken positions adverse to Respondent and Katelin. By way of illustration
only, Respondent would sllow that, at the hearing dated August 21,2013, the Honorable .
Debora Faulkner noted the App'ellant’s‘ bad faith on the record by’ étating the following:

No. But Katelin is an heir to this estate and the Personal
Representative is not supposed to do anything that would diminish her
inheritance or delay her inheritance. He is supposed to be trying to find out
ways to maximize her inheritance, and instead, he’s delayed it over the
course of this thing. There was a Deed of Distribution he filed, as I recall,
giving shares to Paul, and Paul wasn’t even an heir. He’s gotten into a —
there was a dispute about what went to James, IV and Katelin, which is a
clear violation, I mean, or conflict right there. Katelin has a right to have a
PR who is looking out to maximize her interest and her inheritance, and
not see how you can get out of doing it, or delay it, or increase all these
fees. She’s a child, and was a child of this decedent. . . . But this child
needs her inheritance and there’s no way that all of this is complying with
the fiduciary duty that a Personal Representative has in probate law to.
maximize the assets maximize the inheritance, keep the overhead low, and
do it in a timely fashion. It’s just — it’s always been like this the whole
way, and its — I don’t understand it, and I don’t understand how you can’t
see how Mr. Trippe, Jr. has taken an adversarial position against Katelin, it
seems. (R. p. 76, line 8-p. 77, line 24).”
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At the same hearing, the Couﬁ further stated:

[N]one of the time have you-all been here‘have you-all said or we
ended this with Let’s get Katelin — what can we do for Katelin today as
her PR? That’s never been the attitude. It’s always been, We can’t do this.
We can’t do that. They want this, be we can’t do that. He didn’t know he
was supposed to do that. I know he agreed to it, but he didn’t know, he

- didn’t know, he didn’t understand. All that, and here we are, what is this,
2013, four years later. (R. p. 84, lines 4-17).

S Well, the way he’s handling this estate is not helping that child and
is causing her to not get the benefit of her inheritance, and is causing her
Conservator to rack up fees for no good reason, no good reason. I mean, I
just — I did everything I could to try to come have — and not have Mr.
Trippe go to jail. He’s been — like I said, I don’t remember how many
contempts, but I have tried to be as understanding as I know how to be
because it seems to me that reasonable people should be able to handle
this, but it just seems like he is just wanting to push the envelope and
doesn’t think the horns will hook. (R. p. 93, line 19-p. 94, line 94).

With regard to his obligations under the present contempt action, Appellant has
continued to exhibit his bad faith in, at least, the following ways:

.o Despite clearly signing the Settlement Agreement, Appellant denies any
liability for the required payment of the $50,000.00. At the contempt
hearing, he stated that it was JAT’s obligation to make the required
‘payment. (R. p. 114, lines 2-4). (In his Initial Brief, he changes course
somewhat by arguing that it was James IV’s obligation to pay.)

o After bankrupting JAT through his maladministration and failing to make
the second installment payment, Appellant moved to be relieved of his
duties and respon51b111t1es as Personal Representatlve (R. p. 169).

. Appellant failed to communicate with Respondent regarding the
nonpayment. (R. p. 38; R. p. 110, line 4-p. 111, line 16).

e Despite representing to the Court that he did not have the funds topay,
- Appellant was able to secure the necessary funds to make the payment by

noon the following day. (R. p. 114, 11ne4p 115, line 10; R. p 38; R. p.
168).

Because Appellant continues to exhibit fraudulent conduct and bad faith in his

dealings with Respondent and the minor child, Respondent would show that the Probate
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“Court did not violate the South Carolina Constitution by sentencing Appellant to
incarceration.

‘3. Appellant has waived his right to challenge the constitutionality of
the Probate Court’s ruling. ,

'As noted -above, Appéllant is challenging. the constitutionality of the,Prqbate
Court’s sentence of incarcération. As an‘ additional sustaining ground, Respondent. Qv;)uld :
show that this issue was not raised in any ioleadings prior to the contempt hearing nor was
it raised at the héaring br in-the Motion ;co Reconsider ﬁled by 'Appellant on April 24,
2014. (R. pp. 57-58). Inste-:ad,.Appellant first ;aised this issue on appeal.,

| South Carolina law is clear th'at, in civil cases, “a éonstitutfonal question must be
raised at thé earlieét opportunity, or it will be considered as 'waiv,ed,.’; Hurst v. Sumter
County, 189 S.C. 376, 1'.'S.E.2d 238 (1938); Sée, also, Cannon v. Qeorgia Attqrney
Genefal ’s Office, 397 SC 541', 725 S.E.2d 698 (2012). In tﬁis case, Appéllaht waived“his
right té cﬁallenge the"constitutionality of the incarceratioﬁ by failing to raise it at the
eariiest opportunity.
| Furthermoré, South. Carolina law is clear that “[flor an issue to be propérly
presefved it has to .‘b46 raiéed and ruled on by the trial court.” State v. S;ahlﬁecker,' 386
S.C. 609, 690 S..E.2‘d 565 (2010); Wilder Corp. v. Wilke, 330 s.'c. 71 497 S.E.2d 731
(1998). A parfy must file a Rule 59(e), SCRCP, motion to presefve an issue the trial court
fails to rule on. Elam v. S.C. Dep't of Transp.,‘ 361 S.C. 9, 602 S.E.Zd 772(2004). An
issue notvproperly preéerved‘ cannot Be raised for the first time oﬁ appeal. Wildér Cb;fp.,
497 S.E.2d at 733; S?ate V. Hoffman, 312 S.C. 386, 440 S.E.2d 869 .(1994). Because

Appellant failed to challenge the cqﬁstitutionality of the Probate Court’s ruling at trial or
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in its post-trial Motion th Reconsider, Appellant is barred from rai,sing this issue for the
first tifne on appeal.

As such, Appellant’s argument should not be considered on apﬁeal.
III.  The Probate Caurt’s Award of Attorney’s Fees to Responaeat was proper.

,AS with the contempt issue above, the highest of standards is Aneeded'to‘overturn a
decision on_attornéy’s fees. Blunaberg,- 310 S.C. at 493 (abuse 'Aof discretion standard
appliedj. It is well settléd in South Carolina that attorriey;s fees are recovefable if
authoriyzevd By céntract or atatate. Baron Data Systems,‘ jnc. V. Loter,,297lS.C. 382, 377
S.E.2d 296 (1989). Paragraph 14 of the Settlement Agreement provides as follows:

Attorneys’ Fees. If an actioﬁ is commenced to enforce any

provision of this Settlement Agreement, the prevailing party as determined

by a final court judgment shall be entitled to recover from the other party

such reasonable attorneys’ fees and 'costs incurred in the action as the

court may award. ‘
(R. p- 6). Based upon 'this Paragraph, the Probate Coart had th¢ authority to award
- attorney’s fees to Respondent inlaccofdance with t‘he‘factors set forth in Baron, 297 8.C.
at 384. After careful analysis of the Baron factors, the Couﬁ awarded Reépondent
attorney’s fees in the a_mouht of $3,585.00. | |

Attorney’s fees are also ré‘coverable under the Court’s ‘contempt powers. See
Poston, 331 S.C. at 114 (“In a civil contempt proceeding, a contemnor may be required to
reimbufse a camplainant for the cqsts.he incurred in enforcing the court’s-pdof ‘order,
including reasonablel attorney;s fees. The award of attamey’s fees 1s not a punishmeﬁt bu‘g
an indemniﬁcation ta the party who instituted the contempt proceeding. Thus, the court is

" not required to provide the contemnor with an opportunity to purge himself of these

attorney's fees iﬂ order to hold himrin civil contempt.”); Curlee v. Howle, 277 S.C. 377,
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386-87, 287}S.E.2d 915, 919-20 (1982) (“Compensatory contempt is a money award for

the plaintiff when the defendant has injured the plaintiff by vidlating a preVious court

- order, including litigatioﬁ costs and attorney’s fees.”)
In this case, the Probate Court had the authority to award attorney’s fees to
. Respondent under both the Settlement Agreement and its contempt powers. This Court
should, therefdre, affirm the findings of the Probate Court and should further graﬂt to
Respondent the attorn‘éy’s fees incurred in defending this appeal.
CONCLUSION
. Based upon the foregoing, the Appeal filed by Appellaﬁt should be dismissed,
. \ .

and Respondent requests its costs and attorney’s fees in defending this Appéal pursuant
to Paragraph 14 of the Settlement Agreement.

Respectfully Submitted,

J écqueline H. Ratte'rson,‘ ILD. #'12090

Nathaniel C. Farmer, L.D. #75976

PATTERSON & ASSOCIATES, P.A.

1088 N. Church Street

Greenville, SC 29601
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Attorneys for Respondent

February 25, 2016
Greenville, Soyuth Carolina
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