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- ‘This matte ‘is before the Administrative Law ‘Court {“ALC” or'“Cotirt”) pursuant 10 2.
P‘Notlce 6f Appeal that Wwas® filed. by Billie:D.:Mueller (“Appcllfmt”) Appella.nt appeals from afi.
~Appellate.vPanelDeclsmn qf the South Carolma of the’ ‘South Carolifia’ Dcpartment of Employmem :
and Wérqurc‘é-(fﬁ‘Dep'-“;xrtme'm?"),, dismissingthe appeal as nitimely pursiant.16 §.C. Code Ann, §
41:35-660 (Supp: 2014): The ALC has jurisdiction to heas this‘matter pursuant 10 S:€. Code. Ann:
§41-35:750 (Supp. 2014).

BAGKGROUNH
l
Aﬁer separatmg from her- cmployer Appellam ﬁled an initial ¢lain. for unemploymem

Emsurance ‘beriefits with' the Depa:tment § Cl@ums Adjudlcator thatwas demed Appellant dppealed
‘the demal of 1 ner claimto the ‘Appeal ’I‘nbunal (“’Inbunal"), which uphcld the denial of bencﬁzs m..»
‘an ordér zhat was' mall»d 0. Appellant-on- ‘viay 7, 2015, The. Récord-on: Appeal (“Record”) shows.
‘thal: Appellant dxd not. f' Jé her dppeal thh the Appellate Pane “Panel”) until \/1ay 29,2015.

“the umcbness of Appellam 's appea] The. Panel would: render a decisiof: regardmg the timeliness
of Appellant s dppea.l based uapon the rccord establxshcd on-remand to'the. ‘Tribunal.

The Tribinal heanna commcnced .as scheduled - for- l\me 18 2015, with Appellam{-
~'appeanng pro ¥é before the hea.nng officet, lt ‘was Appellant’s position that she: tned o appealas
-soon as she réad the Tnbunal decision. However, Appellant’ was not certain whether ‘she was’
;requu'ed to file her appeal within. 10 days of it being maxled or’ recewed More. imponantly,
Appellam admiited thal she-does 1ot know when the decision arrived:i in the mail &t her house:
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'because ‘she does Tiot’ check her mail regulhrly Appellarit-only chetks-her: meul OTICE VETY TWO-
weeks ~' |

Upon review. of the Tribunal” record ‘the Panel determined. that the- Department properly’
méjled me-Inbuna,l--,dgmslon:to ‘Appellant .c_n._l\_/I_ay 7,-2015 and that the -deadline-to filé:an appeal:
ixzas.’ng 18,2015, The Pangl found that Appellant filed her appeal eleven (11) days-after the:
appealﬂ'pefiod;‘-'éxpi:reﬂd'_.and concluded that the greater weight of the evidence indicaied-that if’

Apdellénti-haﬂ‘cheéked"her maiied on a regular basis, she-would have received the.decision earlier

and could have fileda Umely appeal..
App°11ant now appcals to-the ALC
STANDARD OF REVIEW
The Dcpartmem is-an “dgency™ under the' Administrative Procedures Act (APA). Seg.
Gibson v. Florénce. Coungz Club,2828.C. 384 386,.318:8.E.2d 365, 367 (1984) (fmdmg that the

Employ*nent Qecumy Comrmsswn, the preéieccssor of the Departmient; Wwas.an agency -within the-
meaning-of the APA). Awordmgiy, the’ APA ‘s stafidard-of review governs-appeals from decisions:
of the Departmem ‘See S C. Code Ann, §§ 1-23 380, 1-23-600(D) (Suph: 20 14); Gibsen, 282 S.C.

at 386, 318 $.E.2d at 367; McEd4chern v..3: C Employment Sec. Commi’n, 370-S.C. 553, 557, 635
SE2d 644 646-47 (CI -App:2006). Secnoml -23-380(5) ofithé South Carolina Code (Supp 2014)
provides the: standard- used by appellate: bodles to:review-agency decisions. Sec:§ 1-23- 600(D)

(duectmg admm1s1rat1ve Taw judgesto conduct appellate review in the;same manner prescnbed in
§1- 23 380) That secnon States) )
; _ 'The court Taay not subsntute'ns judgment for the: judgment-of the agengy as to the
'wexght of the.evidence on: questxons ‘of fact. The court may affirm the decision of
- the agency of remand the case for further:proceedings. The.court may reverse or
‘modify the decision if substanﬂal rights. of the appellant’ have been. prejudlced
because the administrative ﬁndmgs, inferences, conclusions, or-decisions ¢ are!
(&) inviolation of consnmtlonal o statiitory provisions;
_E(b) in excess of the- std‘mtory authomy of the agency;.
{c). made:upon unlawful procedure (d) affected by: othier error of law;:
). cleaxly ‘erroneous ‘in view of Lhe reliable, probative and substantial
evidence.on the: whole record; or
{f) -arbitrary or. capncxous or characterized by abuse of discretiot or clearly
:unwarramcd exercise:of" discretioi.

§ 1-23- 380(5) (Supp. 2014)

A decision is. supportcd by aubstamlal evidence' when the record as a whole. allows’

18

:‘reas,ongble;qunds;to,r_cach. the same- conclus_;onas the agency. _F-r;ends. of the Earthi v, .Pub. Serv:.
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Comi'nof ST, 3875.C. 360, 366, 692 SE

E.2d 910, 913 (2010). The-fact that'ttie fecord, wheii;

{zconmdered as. a wbole, presents the: possxbx]xty .of drawmg 1wo mconmstent conclusxons fromi: thc;

_-Watersv S C: Land Res Conservauon Cornm n, 321 S:C.. 219 2'70 467 SE 2d 9‘3 9;7 (1996) .

An applymg the: substanual evidence nule; “q revzewmg court will-niot-overturn . ﬁndmg of fact by‘

“an. adnumsu*atwe agency “unless thereis: no

bys wrcness upon. whose testimony the: ﬁndi
Ine. V.. S .C. Dep’t of Natural Res.
fLarkv Bi- Lo ]nc 2768C 130,136,276

When npplymg the - substantial -evid

easondble probabxhty that. thefacts: couldbeasrelated:

ng was based;” ‘Sea Piney Ass n for: Prot of Wlldllfe .
345 865,594, 603- 04; 550 S.E:2d287, 292 (7001) {quoting
ISEE2d 304; 307 (1981)). |
ence mle, the: faclual ﬁndmgs of the adrmmstranve;

;Iagency are; prcsumcd to be correct. Rodne‘g V. chhelm T:re Co 320 8.C.515, 466 S E! 2d 357"

- 996) T hus, the party challengmg an agen

“the: agency s’ decrsxon is unsupponed by:sul

v

Y- -action: has the burden of provmg convmcmgly that

3stannal ‘evidernice. Wa!ers 321°8.C. 219 467 SEZd:‘

'_‘913 (cmng Hainm v, AT&T 302:8.C. 210

-court. 15 prombned Erom subsmutmg its: _]UC

394 S: E 2d: 842 ( 1994)) Furthermore;’ the rev1ewmg

gment for that-of the- agency ‘as to-the: wenght of the

sev1dence on- qnesuons of fact. Grant ~. SiC. Coastal Councxl 3198S.C 348 461.S.E2d: 388 (1995)

"Fma]ly, the -party. chal]engmg An.agency- acnon has the burden of provmg convmcmgly that the

-agency 's-decision:ds unsupported by: substantml evidence: Waterg, 467 S E 2dat 917

-ON APPEAL

: i
I :Dxd the- Appellate ‘Pancl errin: ﬁndmg that:Appellant. neglecied to- ﬁle her appeal

ing hmely msnner?

it hmelv manner"

and FICA: taxcs”

Did'the: Appellant ‘Panel.err.in: ﬁndmg that the Appellant recewed the decxsmn m

i-
3. Did'the Appellate Panel and: Appeal Tribupal’ err in the: decismn on: severance
P payments -angd: bonus no being’ wnges for whxch Appcllant paxd all. Federal State

i‘«.

DISCUSSION

i

Appellam argued in her briefon’ appeal thatthe Department d1d no ‘presented’ any cértified’

- proof mat tie Tnbuna] decision was.n: mled m atimely manner . The Department argued iriits brief :

that Appellant 5 appeal was untimely and that the Tribusial decision: became the final-decision'in

:this. eppeel ‘pursuant'to, Section 4 1:35:680.
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f*"s'e'c‘f‘i‘oxs ‘-4?»1»'-‘-3‘55 660 provides‘that’ '!I’heclalmant or any other/interested party. tay: fllé an:

: appeal from an mmal delerminafion, redeterrmnanon, or subsequent determlnanon niot:later than:
ten: days aﬁer ﬂue determmanon ‘was. mmled 10-his last known address nig, ¢.:Codé Ann: § 4135
660 (Supp 2014) Herc, the record is clear Lhat the Tribiinal decision was mailed on May:7, 20145
- anid {hat the last day: xo ﬁle an:appeal was. \tlay 18 2015. However, Appellant filed her appeal on
May 29 2014 which' was eleven{(l’ l) days peyond the:time. aliowed under: becnon 41-35 660 As.
‘A resuh Appellant s: appeal to: the Panel was untimely. The Court'finds that: the: Panel decxsxon that’
-Anpellam appealed ﬁ'om is-supported by’ thé substantial evidenceiin. the rccord

Wxth regard to the. remammg xssucs that were raised ‘by Appellant ﬂns Coturt: wﬂl only”
“rewew issues: that were rmsed and:ruled upon ‘Below:

’I'he South Cnrolma Supremc Court has: stated the follovnng regardmg the preservauon of.
X an xssue for appellate revxew {1

IS u:\mmanc ‘that an issuejcannot be.raise’ for the first. time on appeal but-that"

‘must have been. raised to- and ruled upon. by ‘the trial judge 1o be. preserved: for-
appellate Teview: (Emphams supplicd)-(Intemal citation-omitted).:

lelder Comoratlon Vi Wllke, 330 S.C.. 71, 76 497 SE; 2d 731, 73.1 (1998)

The mmmmng issues and facts mat were: drgied i in Appellant sibrief:were neither raised-

“before: 1he Tnbunal nor ruled upon by the: Pancl and: are Lhcretore ot SUb_]CCL 10- revww by'this
-Court. f-' ' : : :

IT1S }IEREBY ORDERED that the Appellate '-P'}a:ncl;aééi"s_i'qﬁi'is«.AFFI_R’l_Vﬂf}D.‘;
AND 1T: IS SO ‘ORDERED..

January 4,2015° 1 C3en D, Méteod, Judge | -
4.Colﬁn.'1b’ia',{.'S;C'.l : i South Carohna Adrmmstratlve Law Court
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SOUTH CAROLINA DEPARTMENT ‘OF EMPLOYMENT AND:- WORKFORCE
(INITIAL DETERMINATION OF STATUS AS. AN. INSURED WORKER

it L s e s i i i e P

NOTE \he weekIy ‘oenef\t amount on this torm.re ercls your: GROSS PAYMENT EAQH WEEK BEFORE ANY

SC WOHKS CENTEFI 430

E‘EFFECT{I{VE DATE. 03 /30 / 15 ‘ ] 'DATE'._’FIILED' 03/31/1 5 .
-: y I l ’
“DATE PREPARED'- §3/31/15 1}
) ; 527-76-0453" .
TBILLIE D MUELLER '
- 1341 ROCKFISH. DR
- MANNING SC 29102
!
#BENEFITS ‘Yéu- MAY ‘BE -ELIGIBLE :FOR: ' MILITARY -ASSIGNMENTS

fwsmv BENEFIT AMOUNT ‘326-.023.
?MAxIMUM TOTAL BENEFITS -6520.00

‘BENEFIT YEAR .ENDS.

B 6’ N
#*This- smtement estabhshes that you have ?hc ne/cessary wages to. Aualify for- unemponmunt ‘insarance:

'_However to’ recewe “benefits your- mL separatlon must-also ‘be considered. If you qualify. this is the
:maxumum vou ‘mav hs enfitind to recpive.

SEE: ‘BACK FOF‘ € LAIMANT INFORI\/‘ATION

) : M LOYMENT- RECORD i , AI\DAF\D BASE PERIOD OUARTERLY FARNII\GS
o eMPLOYER f: ELOUNT NO.- I 1 YERR '-a'm.:‘_ VEAR QiR ¥EAR- SQIR. L ¥EAR. <GTR.
o , T 013 Toq 2014 01 2014 02 2014 03
EBTRON," INC. 289798 . 7 15434.23 13317.36]  35010..49] .00
1 ;
i i
i i H
i
]!

" DEDUCTIONS dre made.. Possible - -geductions. to” this. amount .include, but- are’ not-limited ‘to, tax. withholding
- pension, chid support, -offsét -of ‘overpayment;. andi'part-time  earmngs. -ALSO . YOUR FINAL EA!MENI MAY. BE
-LESS THAN 'I'HE FULL . WEEKLY BENEFIT AMOUNT ‘BASED ON THE BALANCE: REMAINING. IN . YOUH ACCOUNT

| sTanoafD sase :OU“RTER’TO?T'A’L“ 15654;23 13317236 3501049 .00
5NN, 3, derv UG $E0T, E ’ -




a. E'mp!o‘yee s sociat. secumymnnbev

1 v [ | 5274760453, | One . 15450058 _gida
KE'S Employer ldennﬁcanon number- (EIN) : : 1 anes s, other. compansation '}"2 Fedetalincome tax withheld -~ ]:
[ 22~245533% . 48327.85 6271.81 |
c Emnioyer’s nama.aodras ang- Zledo . 3 .Social security wages - : . 4 ‘Socidlsecwity.tak wihheld - .
EBTRON .INC. ! L 4832785 . 299633
1663 HIGHWAY 701 5 5.-Medicarn wages and tips' - 8, md»wetaxwfhhad
LORIS. SC .28569 :48327.85 . 700,75 §

7 - Soc-a\':emnly tips

8 AMocaled tps

1o Camrdl numbsrv'

1 000150 CHAR/X4A

31 10 Dependentcare beneis

sC. ,[ 25319905. 1.

1@ ‘Employed's it nameandiniial . Last name — R "12a Soomstmctons for box 12 g
BILLIE MUELLER: i W 446,15 |
'POST OFFICE BOX 98 RE R R 126 i
DAVIS STATION SC 29401 E} | | |

14 Other e
(N
I
: fEmployeestdrtssanlePcode - . R ) o ,
[35 % Grplayers it fOnumber T8 Stalwopes.Tpa oie. |17 Slincomotax |18 Local wagos: Ups, sle. | 19 Local mooma tax | 20 Localey rarme

318096 | :

48327.851 |

m,W 2

Copy D —-For. Employer

Wage and. Tax
‘Statement:

2014

'bppaffnunl of iha'frez:-sury..-lmuna'l‘ﬁcw:.-nua.Scrv'iée'
For Privacy Act and Paperwork Héduction

‘Act Nofica, See Scparmta instructions.
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- GOTOBER TERM, 5615 i

£ Syllabus-

) ‘\OTL *Where:ir 15 féasibles; 'Hnbua (he ndnow) will: be rc)euacd " a5 m
“Bring doné’in: connection withi this.case,’ at the. tire -
‘Thn ay}inbiis. constitutes Tid part of the. opinion-of the Court bul-hag en -
prepared by.the-Reporter-of. Décisions-for. the. convenience: of 1he. reuder

 Senfinitad: Stotes v. Détroil, T‘imber&lumbnr Co., 200°U.5:321,.837.

,fSUBREM-E- COURT.OF THE UNITED STATES:

: 1 Syilabus o ]

‘UNITED STATES v: QUALITY STORES, INC., BT AL.

CERT]OR.-\RI TOTHE U\'ITED STATES COURT:OF APPEALS FOR
THE. SI\TH CIRCUIT-

"'\‘d- 1 "-‘1‘408 Aréﬁed Ja anuury 14, 2014—Decided March:25, 2014

Respondem Quahty Stores;. I?c, mdits affiliatés (collccu\ oly: Quality:
“Stores) made- séyerance: pnyments to- omployeea whowerd inveluntar- .
ily: teumnatcd a8, part ‘of : Quulm Stores Chuptex n bnnkrupt

mcnts should not 'ba\e been rm(ed ng- 'wa'es undcr FIC-\ Qunhtv«'
Storessought o refund:on’behalf of itself and: about 1,850 formes: erii: -
'ployces When thc Internal: Roveniie Sorvxc_e (IRS) d'not allow-or.
,dem the vefund, - Quahty Siores initiated; proi:cedm;,a in-the Bank--
.ruptcy -Court; wh;ch grant(}d -summary judgment:in.its favor. The:
stmct Court and Slxth Cu-cuu affirmed; concludmg thut: severance:
-Zpa} ‘ents hre Tot wages: un@er FICA, .

Held The . severance. paymem.s at NSUE are: taxable wages:‘for. FIC-\;

,purpo;es Pp. 4515, ;;,'

“(a): I‘IC-& deﬁnes wage ,’.hrondlv g "all nemunemuon f‘or qmp]owi
.ment .

varying nccordmg to a~termmnted employee s funchou nnd senwr-’
the: severance paymenté ar:isaue confirm: the: principle- that Tsers:
“Vice” ”'men[ns] ot onlv work “actanlly dofie: bu the. enfl ;emplm
1emplou:e n.]ntxonshxp for wh:ch compcnsanon is paid.” " Sosial Secu-:
-rity Bd. v.-Nierotko; 327U. $.:358, 365-366. This brond definition’is.
. remforccd bv the specxﬁcuy of FICA's: lengthy list.of exemptiois; The ]

rors




