Lowcountry Law Office

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

Phone: 843-323-4353 Fax: 843-323-4101
E-Mail: Davis@LowcountryLawOffice.com

February 12, 2016 RECEWED

The Honorable Daniel E. Shearhouse

Clerk, Supreme Court of South Carolina FEB 17 2016
P.O.Box 11330 ‘
Columbia, SC 29211 S.C. SUPREME couRT

RE: Trevee Gethers v. State of South Carolina; Case No.: 2014-CP-18-1287

Dear Mr. Shearhouse:

Enclosed for filing is the Notice of Appeal (original and clocked copy) in the above Post Conviction
Relief (PCR) case. Also enclosed are the following:

(1) Proof of service of the Notice of Appeal on the respondent;
(2)  The Order of Dismissal &
3) A Request for Representation on Appeal.

The Applicant-Appellant was represented by me as an indigent pursuant to my contract with the South
Carolina Commission on Indigent Defense (SCCID) to handle PCR cases. By copy of this letter, [ am
forwarding a duplicate set of documents to the SCCID.

The Request for Representation on Appeal and the Affidavit in Support thereof are signed by me as
attorney for Applicant-Appellant. If you need anything further, do not hesitate to contact me. Thank you for
your time and attention to this matter.

Sincerely,

Rodney D. Davis

South Carolina Bar #: 12396

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com

Enclosures. As stated above.

cc: J. Clayton Mitchell, Assistant Attorney General
Kimberly McCall, Appellate Division, SCCID



THE STATE OF SOUTH CAROLINA CERTIFIED cuiy
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APPEAL FROM DORCHESTER COUNTY é/v ol it
Court of Common Pleas CLE‘RH OF COURT

DORCHESTER DALNTY

Frank R. Addy,er., Circuit Court Judge

Case No.: 2014-CP-18-1287

cq 17206
Trevee Gethers, Appellant, T )
v &,C. SUPREME GOY
State of South Carolina, Respondent.
NOTICE OF APPEAL

Trevee Gethers appeals the denial of his Post Conviction Relief application in this case.
The Application for relief was denied, following an evidentiary hearing before the Honorable
Frank R. Addy, Jr., on October 29, 2015.

February [ 2016

| Davis@LowcountryLawOffice.com
Attorney for Appellant

Other Counsel of Record:

J. Clayton Mitchell

Assistant Attorney General

Office of the Attorney General, State of South Carolina
PO Box 11549

Columbia, SC 29211-1549

Attorney for Respondent
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APPEAL FROM DORCHESTER COUNTY £R OF Cf DLRT
Court of Common Pleas DO%‘E ST 'oTr P

Frank R. Addy, Jr., Circuit Court Judge
Case No.: 2014-CP-18-1287

Trevee Gethers, Appellant,

State of South Carolina, Respondent.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the State by mailing a copy, via US
Mail, to the address of record, J. Clayton Mitchell, P.O. Box 11549, Columbia, South Carolina
29211-1549, on February "Z,.2016.

February 12016 M \J\A’\QM P MU\Q

Michelle Moore Trimble

Paralegal to Rodney D. Davis

400 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com
Attorney for Appellant

Other Counsel of Record:

J. Clayton Mitchell, Assistant Attorney General

Office of the Attorney General, State of South Carolina
P.O. Box 11549

Columbia, SC 29211-1549

Attorney for Respondent

~
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- STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT
 Trevee Gethers, #343706 2014-CP-18-01287 -
e >
Apphcant, % o4 <
o ORDER OF DISI\ﬂSSAtgr;_,?., =
- DD o
State of South Carolina, . ‘f’ro S
Respondent. ?fi-*,—‘— 2

(PCR) filed July ‘3, 2014. Respondent filed a Return on February 26

, 2015, requesting an
evrdentlary hearing be convened. Rodney D. Davis was appomted by the Dorchester Clerk of

Court An ev1dent1a1y hearing - was held on October 28 2015 at the Dorchester County

Courthouse Apphcant was represented by Mr Dav1s Respondent was represented by J Clayton
M1tchell quurre of the. South Carohna Attomey General’s Office.

At the PCR heanng, Apphcant testlﬁed on his own behalf Also testifying were
Apphcant’

S. tnal counsel Sara Jayne McClellan » Esquire. This Court had before it the Dorchester .-
County Clerk- of Court records Applicant’

s'South Carolma Department of Correcuons records, -
appellate records, the PCR application, the Return, the appellate reoords and the tmnscnpt

. . L PROCEDURAL HISTORY

Apphcant is- mcarcerated with the South Carolina Department of Corrections pursuant to
the Dorchester County Clerk of Cotrt’

s orders of commitment. The Dorchester County Grand
Jury mdlcted the Applicant at the December 2007 term of General Sessrons for Murder (2007-

GS 18—1755) Ms McClelian represented Applicant. The State called Apphcant’s case for trial

1 Formerly Ms. Sara Jayne Rogers
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_rendered adequate assistance ‘and made all significant decisions in the exercise of reasonable
-'professwnal judgment. S and, 466 U.S..668. Applicant must overcome this presumptlon m;v
‘ order to recelve rehef Cherry v. State, 300 S:C. 115, 386 S.E.2d 624 (1989) '- |
. Courts use a two-pronged ‘test in evaluating allegations’ of meffectxve assrstance off
counsel Id. at 117, 386 S.E.2d at 625. First, Applicant must prove counsel S performance was -
Co deﬁcrent. Id. Under this prong, courts measure an attorney’s’ performance by its "reasonableness
ﬂunder prevarlmg professxona] .norms." Id. (citing Stnckland 466 US at 688) Second any
deﬁcrent performance must have prejudlced Apphcant such that "there is a reasonable
probabthty that, but for counsel s unprofessronal errors, the resu]t of the proceedmg would have *
N ,';been différent.” Id. at 117-18, 386 S.E.2d at 625. o
lII FINDINGS OF FACT AND CONCLUSIONS OF LAW
: Thxs Court ‘has. rev1ewed the testimony presented at the evrdentrary hearing, observed the
wrtnesses presented at the hearing, passed upon their credibility, and welghed the testlmony -
accordmgly Further, this- Court has reviewed the Clerk of Court records regardmg the’ subject -
convrcuons the transcnpt Apphcant s records from -the South" Carolma Department of
Correctlons the apphcatxon for post-conviction relief, and the legal arguments made by the :
attomeys Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the followmg _
Vﬁndmgs of fact based upon all of the probatrve evxdence presented. |
As amatter of general i impression, thrs Court finds Applicant’s testlmony and assertions .
: to be not. credrble In contrast, this Court finds Counsel’s “testimony to be credible. These :

credrbthty ﬁndmgs have been applied to the Court’s ﬁndmgs and conclusions set forth below.
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j testlmony of J avon anht, a Charleston County Detentlon Center employee (Tnal Tr p. 324

e shne 15' p- "325, line 16)

(Tnal Tr. p. 131 line 12 18) Apphcant argues that since he was not charged with robbery that :

‘ the State could not clarm that he robbed the v1ct1m

Thrs Court ﬁnds Apphcant has farled to “meet his. burden in proving Counsel was
meffectrve Robbery was part of the res gestae of the crime, and the sohcrtor was permltted to

argue the State’s theory of the case. See Statev. King,. 334 S.C. 504, 512, 514 S. E 2d 578 582 -

‘ (1999) ¢ ‘The res gestae theory recognizes evidence of other bad acts. may be an mtegral part of

the crime with whrch the defendant is charged, oI may be needed o a1d the fact ﬁnder in

admrssxble tmder Rule 404(b) of the South Carolina Rules of Evidence which allows prior bad -

‘act evxdence to be Ppresented to the jury if offered to show motive. Accordmgly, tnal counsel was

- allegatron is demed and dlsmmsed

Agphcant s Bookmg Photo

Apphmnt also alleges Cmmsel was meffectlve for farlmg to object Apphcant ] bookmg

photo belng offered as ev1denee A bookmg photo of Apphcant was .admitted durmg the

Tlus Court finds the booking photo was offered in a relevant line of questioning. See

i (Trlal Tr. p 323-26) Testlmony was ehcrted concernmg pnnts hfted from the automoblle where

< (State s Ethbxt 40) taken from that earller arrest. . 'I'he bookmg photo tred those prints to

) Apphcant Counsel testlﬂed credibly to this effect and agreed that the: photo was admrtted to
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' understandmg the context m Wthh the cnme occurred.") These comments would also ‘be :

R ;not meﬁ"ecuve for fmlmg to object. Apphcant has farled to present any credlble ev1dence to show -

how the result of the tnal would have been dlfferent 1f an obJectlon had been made Thls :

: rrthe vrctlm was fmmd murdered Apphcant was identified based upon an earlier set. of case pnnts
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: “m thrs order the Court finds Apphmnt faﬂed to present any evrdence regardmg such allegatrons

: excuse or _]ustrfy the ktllmg (or the alleged assault and battery . w1th mtent to kﬂl) » State State-vy.

. Belcher 385 S C 597 610, 685 S.E.2d 802, 809 (2009) This Court ﬁnds this mstructlon was a

' -correct statement of law in hght of the absence of evidence tending to-reduce the homrcrde fnom '

a murder to a lesser degree of manslaughter. Counsel’s twttmony that she did not requ%t the ’

lesser mcluded charge beoause no ev1dence ‘was presented to support it and because it was

' moonsrstent with thelr defense of mere presence is both: credrble and persuasrve Accordmgly, i

Counsel was not meffectrve for not requestmg a voluntary instruction or for not objecting to the

mference of mahce instruction;

As a ﬁnal matter Counsel Davis ‘notes that Coursel was drsbarred in July 2015 The

,Court has revrewed the order of our Supreme Court, and the Court finds nothmg 1in the order
- 'mdrcatlng a pattern of madequate representation of clients at tnal Accordmgly, the Court ﬁnds
that Apphcant has failed - to demonstrate any causal link between Counsel’s professronal

': dxscrphnary h1story and the alleged deficiencies of representatrons at trial. Accordmgly, the

Coun finds Apphcant has falled to meet his burden of demonstratmg Counsel’s representatron .

fell below professronal norms Applrcant bhas: also failed to prove any resultmg preJudrce that

; would ent1tled th to rehef

All Other Allegations

"Accordmgly, the Court ﬁnds Apphcant has abandoned any such’ allegatlons

Iv. CONCLUSION

Based on the foregoing, the’ Court finds and concludes Applicant has not establlshed any.

i;constltuuonal violations or depnvatrons that would require this Court to grant. h1s apphcatron

Page 7 of 8 W

As to any and all allegatrons that were ralsed in tlns matter and not Spemﬁcally addressed



o

s assistance in seeking revie




STATE OF SOUTH CAROLINA )
) VERIFICATION

COUNTY OF DORCHESTER )

PERSONALLY appeared before me, Rodney D. Davis, being first duly sworn,
deposes and says that he has read the foregoing Request for Representation on Appeal and
the same is true of his knowledge except those matters alleged on information and belief, and

‘as to those matters, he believes them to be true.

-

RodnefD. Davis
Soyth Carolina Bar #: 12396

SWORN to and subsgribed to me
this_| S {~ day ofjg;z);)_, 2016.

Notary Public for South

Carglina |
My Commission expires %\ Q—K‘ 20(6




STATE OF SOUTH CAROLINA ) IN THE SUPREME COURT OF SOUTH CAROLINA
)
COUNTY OF DORCHESTER )

) Case No.: 2014-CP-18-1287
)
TREVEE GETHERS, )
Applicant. )
-versus- )  REQUEST FOR REPRESENTATION ON APPEAL

)
STATE OF SOUTH CAROLINA, )
)
Respondent. )

On behalf of the request of the above-named Applicant, to be represented by the South
Carolina Commission of Indigent Defense, Appellate Division (SCCID), the undersigned attomey
would show unto this Honorable Court that:

1.

(98}

He is the attorney for the Applicant-Appellant in the above captioned case. The
Applicant-Appellant was in custody during and taken into custody immediately
following the Post Conviction Relief (PCR) hearing and was not available to personally
sign this request;

The Applicant-Appellant was represented by the undersigned attorney as an indigent,
pursuant to a contract with the SCCID;

The Applicant-Appellant has been informed that he may request assistance from the
SCCID Appellate Division in perfecting his appeal;

A timely Notice of Intent to Appeal has been filed on the Applicant-Appellant’s behalf;
The Applicant-Appellant has been informed that nothing requires SCCID Appellate

Division to pursue this appeal unless that office’s Chief Attorney is satisfied that there is
arguable merit to this appeal and that he cannot afford to hire an attorney.

At this time, the Applicant-Appellant requests the aid of the SCCID Appellate Division in
perfecting his appeal to the South Carolina Court of Appeals.

Charleston, South Carolina
February _/ ,2016

Respectfully s

“Pavis
arolina Bar #: 12396




February 1, 2016

J. Clayton Mitchell, Assistant Attorney General

Office of the Attorney General, State of South Carolina
P.O. Box 11549

Columbia, SC 29211-1549

RE: Trevee Gethers v. State of South Carolina, Case No: 2014-CP-18-1287

Dear Mr. Mitchell:

Enclosed is a duplicate set of Appeal documents that I have forwarded to the Clerk of the Supreme
Court of South Carolina concerning the above-listed Post Conviction Relief (PCR) case.

If you need anything further, do not hesitate to contact me. Thank you for your time and attention to this

matter.
Sincerely, / //
e
ﬂ%/%/
Rodn . Davis
S/ Carolina Bar #: 12396
000 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com

Enclosure. As stated above.
RDD/mmt



Lowcountry Law Offic

4004 Faber Place Drive. Suiie 3

February 12, 2016

Kimberly McCall

South Carolina Commission on Indigent Defense
P.O. Box 11433

Columbia, SC 29211-1433

RE: Trevee Gethers v. State of South Carolina: Case No.: 2014-CP-18-1287

Dear Ms. McCall;

Enclosed is a duplicate set of Appeal documents that I have forwarded to the Clerk of the Supreme
Court of South Carolina concerning the above-listed Post Conviction Relief (PCR) case. I was appointed to this
PCR pursuant to a contract that I have with your office. I have requested that your office assume the appeal of
this case.

Should you need anything further, do not hesitate to contact me. Thank you for your time and attention
to this matter.

Sincerely,

Rodney D. Davis

South Carolina Bar #: 12396

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com

Enclosures. As stated above.
RDD/mmt

cc: J. Clayton Mitchell, Assistant Attorney General l
Kimberly McCall, Appellate Division, SCCID '




