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AP.PEAL FROM THE WORKERS' COMPENSATION COMMISSION

WCC Case No. 0506205

Alexander Guice, Employee, Appellant,

V.

US Foodservice, Inc., Employer, and

Ace American Insurance Company, c/o
Gallagher Bassett Services, Inc., Respondents.

\

MOTION TO SﬁRIKE RESPONDENTS’ INITIAL BRIEF
AND LEAVE TO STAY
\

g

Please take notice, that Alexander Guice, the self-represented Employee
and Appellant in this matter presents this pleading in propria persona, wherein
pleadings are to be considered without regard to technicalities. Propria,

pleadings are not held to the same high standards of perfection and expertise as

practicing lawyers. See Haines v. Kerner, 92 Sct 594; also See Power 914 F2d
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1459 (11" Cir 1990); also See Hulsey v. Ownes, 63 F3d 354 (5" Cir 1995).
Pursuant to Rule 269, SCACR, and other applicable laws, Appellant would allege
unto that US Foodservice, Inc., the Employer; Ace American Insurance
Company, c/o Gallagher Basset Services,' Inc., the Insurance Carrier
(collectively “Respondent” or “Respondents’); Walter H. Barefoot, Esq., and
Turner Graham Padget & Laney, LLC (“Attorney Barefoot’), the Employer and:
Carrier’s former Representative; Erin L. Hantske, Esq., and McCangus
Goudelock & Courie, LLC (“Attorney Hantske”), the Employer and Carrier’s
current Representative, and Robert G. Bacon, Esq.(“Attorney Bacon”), the
Appellant’s former Representative, has and/or continues to engage in FRAUD,
INTENTIONAL/NEGLIGENT MISREPRESENTATION, and CONSPIRACY.
Upon review of the foregoing, Appellant moves this Court for an appropriate

ORDER:

1. That Respondents’ Initial Brief and Designation of Matter dated
January 21, 2016 be STRICKEN from the Record;

2. That the July 17, 2015 Circuit Court Order on Appeal be REVERSED;

3. That Respondents’ immediately REINSTATE Appellant's employment,
effective November 02, 2005;

4. That Respondents’ immediately release unlawfully withheld TTD
Disability Benefits, at the mutually agreed upon average weekly wage
of $1,161.00 effective November 02, 2005;

5. That Respondents’ immediately release the 25 percent interest penalty
on the unlawfully withheld TTD disability benefits; and

6. That the allegations of Intentional/Negligent Misrepresentation and
Fraud be reported and referred to the Insurance Fraud Division of the
Office of the Attorney General for investigation.

ARGUMENT
1. This Court has proper subject matter jurisdiction over the parties

and the instant appeal to consider Appellant’s Rule 269 motion to
strike.
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Appellant coﬁtends jurisdiction is vested upon this Court to hear and
consider Appellant’s strike application in above-entitled action pursuant to
Appellant’s timely filing and service of a Notice of Appeal respective of the July
17, 2015 Order issued by the Honorable William P. Keesley, successor Circuit
Judge, wherein said Notice of Appeal was filed by Appellant on or around August
16, 2015 in accordance with Rule 203, SCACR; S.C. Code Ann. § 1-23-380
(Supp. 2008); § 14-3-330(1) & (2)(c) (Supp. 2000) and/or other applicable laws
(Notice of Appeal. July 17, 2015 Circuit Court Order on appeal. Previously filed);
and Appellant’s timely filing of this application prior to the expiration of the ten
(10) days afforded to Appellant to file his Reply Brief subsequent service of this
Court’'s March 03, 2016 Order denying Appellant's Motion for Summary
Judgment and stay pending adjudication, wherein said Order was received by
Appellant via regular mail on March 08, 2016. /d.

Furthermore, Rule 269, SCACR, FRIVOLOUS APPEALS, PETITIONS,
MOTIONS, OR RETURNS, provides in part:

Where an appeal, petition, motion or return is frivolous or taken solely for

the purposes of delay, or is not in compliance with these Rules, the

appellate court may upon its own motion or that of a party, after ten (10)

days notice, impose upon offending attorneys or parties such

sanctions as the circumstances of the case and discouragement of

like conduct in the future may require...” (Emphasis added). /d.

Appellant contends the same shall establish that;

a) The Workers’ Compensation Commission (“Commission”) lacked
subject matter jurisdiction over the parties and WCC Claim Number 0506205 at

the time it approvéd the Settlement Agreement and Release in this matter on

Jan. 05, 2006 because the Employer terminated the Appellant for cause (i.e.
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‘permanent lifting restrictions” and “no position available”) on November 02,
2005, wherein Appellant ‘was ineligible and forfeited access to compensation
benefits respective of the admitted work-related injury which occurred on May 05,
2005 and wherein the “employer-employee relationship” between the parties

ceased to exist on Nov. 02, 2005 to date;

b) Attorney Bacon and Attorney Barefoot engaged in a conspiracy,
iIntentional/negligent misrepresentation and insurance fraud, by facilitating and

procuring an erroneous and fraudulent Settlement Agreement and Release

between the parties on December 22, 2005 wherein Attorney Bacon and
Attorney Barefoot were informed and aware that the Employer terminated the
Appellant for cause on November 02, 2005;

c) The termination of Appellant's employment by the Employer on Nov.
02, 2005 constituted a “Retaliatory Discharge” wherein immediate reinstatement

of employment and subsequent compliance by Respondents of S.C. Code Reg.

67-506(D) and § 42-9-260(G) of the Workers’ Compensation Act (“Act’) effective
November 02, 2005 to date is the appropriate course of action; énd

d) Attorney Hantske engaged in intentional negligent misrepresentation
and insurance fraud, by intentionally failing to disclose that treating physician Dr.
Alan Tamadon assigned permanent lifting restrictions to the Appellant in the
October 27, 2005 MMI Medical Report and that the Employer terminated
Appellant’'s employment for cause on November 02, 2005 in the Factual History
section of the Respondents’ Initial Brief; and by advancing the validity and effect

of the erroneous and fraudulent Settlement Agreement and Release although
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Attorney Hantske is informed and aware that the Commission has always lacked
subject matter jurisdiction over the parties and the workers’ compensation claim.
2 Stipulated facts mutually agreed upon by the parties.

Appellant contends the mutually agreed upon facts stipulated between the
parties are as follows:

A) The Appellant was hired by the Employer, located in Lexington, SC for
the position of Delivery (Route) Driver, on October 01, 2001;

B) Appellant was involved in an admitted work-related accident while in
the performance of Appellant’s official duties on May 05, 2005;

C) Appellant promptly notified the Employer of the work-related injury on
May 05, 2005;

D) The average weekly wage of the Appellant at the time of the admitted
May 05, 2005 work-related injury was $1,161.00;

E) The Employer timely reported the May 05, 2005 work-related injury to
the Commission, who assigned the claim Claim Number 0506205
(WCC Form 12, ROA; Exhibit “A”, Motion for Summary Judgment,
previously filed);

F) Appellant attended all medical appointments and fully complied with
the medical orders of the employer-selected treating physicians, and in
particular, authorized treating physician Alan Tamadon, MD (Dr.
Tamadon);

G) On October 27, 2005 Dr. Tamadon opined that Appellant reached
Maximum Medical Improvement (MMI), to include, (i) assigning a five
percent (5%) impairment rating to the whole person of the Appellant;
(i) assigning “permanent lifting restrictions” due to the compensable
injury sustained to Appellant’s Back (No lifting greater than (>) 25
pounds occasionally” and “No lifting greater than (>) 10 pounds
frequently or occasionally”); and (iii) reporting to Employer that
Appellant could no longer perform the duties of a delivery driver (MMI
Medical Report dated Oct. 27, 1995, ROA; Exhibit “C”, Motion for
Summary Judgment, previously filed);

H) The parties did not challenge or contest the Oct. 27, 2005 medical
findings and opinion of Dr. Tamadon;
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On October 27, 2005 the Appellant had received temporary
compensation payments from the Employer’'s Representative for
approximately 175 consecutive days, including the first 150 days, from
May 06, 2005 to October 27, 2005 (WCC Form 18 dated 12/01/2005,
ROA, Exhibit “B”, Motion for Summary Judgment, previously filed);

On November 02, 2005 the Employer terminated the Appellant for
cause, for “permanent lifting restrictions” and “no position available”
(Employer Termination Notice dated Nov. 02, 2005, ROA; Exhibit “Q”,
Reply to Return to Motion for Summary Judgment, previously filed);

On December 22, 2005 the parties entered into a proposed Settlement
Agreement and Release, wherein the Appellant agreed to except the
sum of $20,000.00 for the five percent (5%) impairment rating to the
whole person of the Appellant respective to the admitted work-related
injury which occurred on May 05, 2005; and

On January 05, 2006 the Commission approved the Settlement
Agreement and Release. Settlement Agreement and Release WCC
Claim No. 0506205, dated Jan. 05, 2006, ROA; Exhibit “D”, Motion for
Summary Judgment, previously filed.

The Commission lacked subject matter jurisdiction over the parties
and the claim at the time it approved the Settiement Agreement and
Release on Jan. 05, 2006 because the Employer terminated the
Appellant for cause on Nov. 02, 2005.

Appellant contends the Commission lacked subject matter jurisdiction over

the parties and WCC Claim Number 0506205 at the time it approved the
Settlement Agreement and Release in this matter on January 05, 2006 based on

several relevant factors.

As an initial matter, lack of subject matter jurisdiction cannot be waived

and an appellate court may raise the issue of subject matterjurisdicftion ex mero
motu. Harden v. S.C. State Highway Dept., 266 S.C. 119, 221 S.E. (2d) 851
(1976). Parties cannot by consent confer jurisdiction upon a court. Cox v.
Lunsford, 272 S.C. 527, 252 S.E. (2d) 918 (1979); Petroleum Transportation Inc.

v. Public Service Comm., 255 S.C. 419, 179 S.E. (2d) 326 (1971). This principle
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also applies to the Workers' Compensation Commission. Carter v. Associated
Petroleum Carriers, 235 S.C. 80, 110 S.E. (2d) 8 (1959) (Industrial Commission
cannot acquire jurisdiction by estoppel, agreement, waiver, or conduct). /d.
Furthermore, Appellant this Court’s previous holding as set forth in
McCreery v. Covenant Preshyterian Church, et al, 299 S.C. 218, 383 S.E.2d 264
(1989) and well settled authorities from the Supreme Court of North Carolina are
most persuasive as to whether an appellate court can consider the issue of
subject matter jurisdiction after an agreement for compensation was executed
and approved by the Commission. Id. In McCreery (1989), this Court opined,

...Because of the special nature of subject matter jurisdiction we
agree with the reasoning of the North Carolina Supreme Court that
the issue of subject matter jurisdiction may be raised although an
agreement for compensation was executed and approved by the
Commission. We note that at the time the Commission issued its
notice of award no evidentiary hearing had been held so we reject
McCreery's argument that Covenant and Auto-Owners failed to
appeal from the award and are therefore barred from asserting their
position. Quite simply, the doctrine of res judicata does not apply to
the award in question. (Emphasis added). /d. at 223" %

1 Appellant points out that because South Carolina adopted large portions of the North
Carolina Workers’ Compensation legislation, not only do our Courts rely on North
Carolina precedent in Workers’ Compensation cases, the opinions of the Supreme Court
of North Carolina construing the Act are entitled to great weight. See Hines v. Hendricks
Canning Co., 263 S.C. 399, 405, 211 S.E.2d 220, 222-23 (1975); also see Spoone v.
Newsome Chevrolet-Buick, 309 S.C. 432, 434, 424 S.E.2d 489, 490 (1992)(“Because
South Carolina adopted large portions of the North Carolina Workers’ Compensation
legislation, we rely on North Carolina precedent in Workers’ Compensation cases.”); also
see Nelson v. Yellow Cab Co., 349 S.C. 589, 564 S.E.2d 110 (2002). /d.

2 The issues set forth in the instant appeal are inapposite to our Supreme Court’s
holding authority in McCreery v. Covenant Presbyterian Church, 303 S.C. 271

400 S.E.2d 130 (1991), because Appellant has raised the issue of fraud committed by
the Appellant’s former representative, Attorney Bacon, and the Employer’s current and
former Representatives Attorney Barefoot and Attorney Hantske; and in McCreery, the
employer did not terminate “Employee” McCreery for cause prior to the parties entering
into and Commission approval of the Settlement Agreement and Release . /d.
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As such, this Court has proper jurisdictional authority to consider Appellant’s
proposition that the Commission lacked subject matter jurisdiction at the time it
approved the Settlement Agreement and Release in this matter on Jan. 05, 2006
because the Employer terminated Appellant for cause on November 02, 2005.
l. Effect of Employer’s Termination of Appellant for cause

Second, a review of the record, and specifically, the Employer’s |
Termination Notice dated November 02, 2005 confirms that the Employer
terminated Appellant for cause, specifically, for “permanent lifting restrictions”
and “no position available”. Employer's Termination Notice, previously filed.

Thus, pursuant to the Employer’s decision to terminate Appellant for cause, the

employer-employee relationship ceased to exist; the Appellant was no longer
eligible_ or entitled to any workers’ compensation benefits pursuant to the Act; the
Employer's Representative, Attorney Barefoot, was not obligated to pay any
compensation benefits to the Appellant; the parties were no longer bound by the
Act; and the Commission was divested of subject matter jurisdiction over the
parties and WCC Claim No. 0506205 as of November 02, 2005. Id.

“The existence of an employment relationship is a jurisdictional issue for
purposes of workers' compensation benefits reviewable under the
preponderance of the .evidence standard of review”. (Emphasis added). Glass v.
Dow Chem. Co., 325 S.C. 198, 201-02, 482 S.E.2d 49, 51 (1997); Vines v.
Champion Bldg. Prods., 315 S.C. 13, 16, 431 S.E.2d 585, 586 (1993); Givens v.
Steel Structures, Inc., 279 S.C. 12, 13, 301 S.E.2d 545, 546 (1983): Cooper v.

McDevitt & St. Co., 260 S.C. 463, 466, 196 S.E.2d 833, 834 (1973); Chavis v.
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Watkins, 256 S.C. 30, 32, 180 S.E.2d 648, 649 (1971); Hon. Jean Hoefer Toal et
al., Appellate Practice in South Carolina 170 (2d ed.2002). /d.

In reviewing the undisputed Employer’s Termination Notice dated
November 02, 2005 which confirms that the Employer terminated the Appellant |
for cause, under the preponderance of the evidence standard, the Court must
consider the Employer’s Officers who validated the termination, to include;

“‘DO” — Durwood Owens, Division President;

o “RAB” - Rick A. Bennett — Division Vice President of Operations;
“‘Kellen K. Pollard” — Division Vice President of Human
Resources; and

o “Mike Sanders” — Division Transportation Manager. Employer
Termination Notice dated 11/02/2005, previously submitted.

Still further, Appellant contends the Court must conclude that the

employment relationship between the parties ceased to exist on November 02,

2005 to date, and that the Commission lacked subject matter jurisdiction over the
parties and the claim at the time it approved the aforementioned agreement on
Jan. 05, 2006. Hon. Jean Hoefer Toal, et al, supra. See Brown v. Brown, 379
S.C. 271, 278, 665 S.E. 2d 174, 178 (Ct. App. 2008)(“A preponderance of the
evidence is evidence which convinces as to its truth”). /d.

Finally, if this Court determines that the Commission in fact had. subject
matter jurisdiction over the parties and the claim at the time it approved the
aforementioned Settlement Agreement and Release on January 05, 2006
although the Employer terminated the Appellant for cause on November 02, 2005
and the Respondents’ never established before the Commission that Appellant

was able to return to employment without restrictions, the Court would be

effectively legislating from the bench, in terms of expanding the jurisdictional
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authority and control of the Commission to approve settlement agreements
between parties when inter alia the employer-employee relationship previously
ceased to exist for cause, in clear departure of well-settled authorities and the
separation of powers between our legislative and judicial branches, respectively.
City of Pawtucket v. Sundlun, 662 A.2d 40, 58 (R.1. 1995) (alteration and
omission in original) (quoting The Federalist No. 47, at 303 (James Madison)

(Clinton Rossiter ed. 1961)); Hon. Jean Hoefer Toal et al, supra; also see

Abbeville County, 335 S.C. 69, 515 S.E.2d 541; also see Wigfall v. Tideland Util.,

Inc., 354 S.C. 100, 110, 580 S.E.2d 100, 105 (2003); see also Grayson v. Carter

Rhoad Furniture, 317 S.C. 306, 310, 454 S.E.2d 320, 322 (1995) (An employer

seeking to terminate TTD benefits pursuant to Regulation 67-504 must provide

clear proof of the employee's ability to return to work without restriction.).

(Emphasis added). /d.

4, Attorney Barefoot and Attorney Bacon engaged in a conspiracy to
commit insurance fraud; fraud; and intentional/negligent
misrepresentation, by facilitating and advising Appellant to enter into
the Settlement Agreement and Release on December 22, 2005 and
filing the proposed Settlement Agreement and Release with the
Commission on December 30, 2005 although the Employer
terminated the Appellant for cause and the Commission was
divested of subject matter jurisdiction effective November 02, 2005.
Appellant contends that Attorney Bacon, Appellant’s former counsel of

record from May 2005 to on or around December 2012, and Attorney Barefoot,

the Respondent’s former counsel or record from on or around May 2005 to on or
around December 2012 engaged in a conspiracy to commit insurance fraud;
fraud; and intentional/negligent misrepresentation, by facilitating and advising the

parties to enter into the aforementioned agreement on Dec. 22, 2005 and filing
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the proposed agreement with the Commission on Dec. 30, 2005 based on
several relevant factors.

As an initial matter, “A civil conspiracy is a combination of two or more
persons joining for the purpose of injuring and causing special damage to the
plaintiff.” Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 324, 701 S.E.2d
39, 46 (Ct. App. 2010) (quoting McMillan v. Oconee Mem'l Hosp., Inc., 367 S.C.
559, 564, 626 S.E.2d 884, 886 (2006)); see also Vaught v. Waites, 300 S.C. 201,
208, 387 S.E.2d 91, 95 (Ct. App. 1989) ("Civil conspiracy consists of three
elements: (1) a combination of two or more persons, (2) for the purpose of
injuring the plaintiff, (3) which causes him special damage."). /d.

“In order to establish a conspiracy, evidence, either direct or
circumstantial, must be produced from which a party may reasonably infer the
joint assent of the minds of two or more parties to the prosecution of the unlawful
enterprise.” Cowburn v. Leventis, 366 S.C. 20, 49, 619 S.E.2d 437, 453 (Ct.
App. 2005) (quoting First Union Nat'l Bank of S.C. v. Soden, 333 S.C. 554, 575,
511 S.E.2d 372, 383 (Ct. App. 1998)).

Moreover, to establish intentional and/or negligent misrepresentation in an
action, a party must prove the following elements: “(1) the defendant made a
false representation to the plaintiff, (2) the defendant had a pecuniary interest in
making the statement; (3) the defendant owed a duty of care to see that he
communicated truthful information to the plaintiff; (4) the defendant breached that
duty by failing to exercise due care; (5) the plaintiff justifiably relied on the

representation; and (6) the plaintiff suffered a pecuniary loss as a direct and
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proximate result of his reliance upon the representation”. Sauner v. Pub. Serv.
Auth. of South Carolina, 354 S.C. at 407, 581 S.E.2d at 166 (2003); Armstrong v.
Collins, Op. No. 4028 (S.C. Ct. App. filed Oct. 3, 2005) (Shearouse Adv. Sh. No.
38 at 41); Brown v. Stewart, 348 S.C. 33, 42, 557 S.E.2d 676, 680-81 (Ct. App.
2001); DeBondt v. Carlton Motorcars, Inc., 342 S.C. 254, 266-67, 536 S.E.2d
399, 405 (Ct. App. 2000). /d.

Furthermore, "Fraud is an intentional perversion of truth for the purpose of
inducing another in reliance upon it to part with some valuable thing belonging to
her or to surrender a legal right." Regions Bank v. Schmauch, 354 S.C. 648, 672,
582 S.E.2d 432, 444 (Ct. App. 2003). "To prevail on a cause of action for fraud, a
[pllaintiff must prove by clear, cogent and convincing evidence the following
elements: (1) a representation; (2) its falsity; (3) its materiality; (4) either
knowledge of its falsity or a reckless disregard of its truth or falsity; (5) intent that
the representation be acted upon; (6) the hearer's ignorance of its falsity; (7) the
hearer's reliance on its truth; (8) the hearer's right to rely thereon; and (9) the
hearer's consequent and proximate injury." Moseley v. All Things Possible, Inc.,
388 S.C. 31, 35-36, 694 S.E.2d 43, 45 (Ct. App. 2010) (citing Regions Bank, 354
S.C. at 672, 582 S.E.2d at 444-45).

Here, a review of the record clearly establishes that Attorney Bacon and
Attorney Barefoot engaged in a conspiracy, intentional/negligent
misrepresentation, and fraud.

I .Conspiracy between Attorney Barefoot and Attorney Bacon

With respect to the elements to prove a conspiracy as set forth in Vaught,
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(1) Attorney Barefoot and Attorney Bacon were the individuals involved
in the enterprise to obtain an unlawful and fraudulent settlement agreement and
release of Appeliant's WCC Claiﬁ No. 0506205, through lawful means, as
evidenced by the November 02, 2005 Employer Termination Notice (Employer
Termination Notice, previously submitted), which confirms that Appellant was
ineligible to receive and forfeited his right to receipt of workers’ compensation
benefits as of Nov. 02, 2005; and the Settlement Agreement and Release
(Settlement Agreement and Release, previously provided), which confirms that
subsequent the Employer’s termination of employment for cause, the employer-
employee relationship was severed and the parties fraudulently entered into
settlement agreement and release which was erroneously approved by the
Commission;

(2) Attorney Barefoot and Attorney Bacon facilitated and administrated
the unlawful Settlement Agreement and Release for the purpose to injure the
Appellant, by unlawfully depriving Appellant of the legal right to entitled future
workers’ compensation benefits; and

(3) The conspiracy caused Appellant speciél damages, wherein the
Commission unlawfully approved the aforementioned agreement, wherein said
Settlement Agreement and Release dated December 22, 2005 and approved by
the Commission on Jan. 05, 2006 confirms the conspiracy, wherein Attorney
Bacon received approximately $6,666.66 (33.3%) of Appellant’s total settlement
amount of $20,000.00 and wherein the Respondents’, by way of Attorney

Barefoot, obtained a fraudulent and unlawful release from future obligations to -
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Appellant by lawful means, and wherein Appellant has been deprived access to
employment or compensation benefits for more than 10 years, and counting. /d.

. Intentional/Negligent Misrepresentation by Attorney Barefoot and
Attorney Bacon

As it relates to the elements set forth in Sauner to establish that Appellant
was subjected to intentional/negligent misrepresentation by Attorney Bacon and
Attorney Barefoot,

(1) Attorney Barefoot and Attorney Bacon made a false representation
to the Appellant — Attorney Barefoot falsely represented that the Employer and
Carrier were prepared to settle Appellant's WCC Claim No. 0506205 although
Attorney Barefoot was informed and aware that the Employer terminated
Appellant for cause on Nov. 02, 2005 thereby divesting the Commission of
subject matter jurisdiction over the parties and the claim; and Attorney Bacon
falsely represented to the Appellant that not only was the Employer offering to
settle Appellant's WCC Claim, that if Appellant did not enter into the agreement
Attorney Bacon did not know when Appellant could expect to receive another
payment of any kind although Attorney Bacon was informed and aware that the
Employer terminated Appellént for cause on Nov. 02, 2005 rendering Appellant’s
claim for compensatory benefit payments forfeited:

(2) Attorney Barefoot and Attorney Bacon had a pecuniary interest in
making the statement — Attorney Barefoot's pecuniary interest was obtaining a
fraudulent release of Appellant's WCC Claim No. 0506205 on behalf of the
employer and carrier; Attorney Bacon'’s pecuniary interest was obtaining 33.3%

of Appellant’s lump sum settlement amount of $20,000.00;
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(3) Attorney Barefoot and Attorney Bacon owed a duty of care to see
that they communicated truthful information to the Appellant; Attorney Barefoot,
as the former representative for the employer and carrier, had a fiduciary

obligat'ion3 to have never advanced the offer to settle the Appellant’s workers’

compensation claim; to include informing the employer and carrier that

Appeliant’s workers’ compensation claim was not in posture for resolution
pursuant to the Employer’s Nov. 02, 2005 termination of Appellant's employment
for cause; to include informing the employer and carrier that any such offers to
resolve Appellant’s workers’ compensation claim subsequent the Nov. 02, 2005
termination would_immediately render said termination a “retaliatory discharge”;
Attorney Bacon, Appellant’s former representative, had a client-lawyer and
fiduciary obligation > to communicate and inform the Appellant that the offer to

settle Appellant’s workers’ compensation claim was improper pursuant to the

3 “A ‘fiduciary relationship’ is founded on trust and confidence reposed by one person in
the integrity and fidelity of another.” Steele v.Victory Sav. Bank, 295 S.C. 290, 293, 368
S.E.2d 91, 93 (Ct. App. 1988). It exists when one imposes a special confidence in
another, so that the latter, in equity and good conscience, is bound to act in good faith
and with due regard to the interests of the one imposing the confidence. /d. see also
Landvest Assocs. v. Owens, 276 S.C. 22, 274 S.E.2d 433 (1981); also see O’Shea v.
Lesser, 308 S.C. 10, 15, 416 S.E.2d 629, 631 (1992). Indeed, some relationships are
deemed fiduciary as a matter of law. See State v. Scott, 330 S.C. 125, 497 S.E.2d 735
(Ct. App. 1998) (holding the employer-employee relationship is deemed fiduciary as a
matter of law). /d.

Additionally, Rule 4.1, RPC, Rule 407, SCACR, provides in part: “In the course of
representing a client a lawyer shall not knowingly: (a) make a false statement of
material fact or law to a third person; or (b) fail to disclose a material fact when
disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless
disclosure is prohibited by Rule 1.6.” (Emphasis added). /d.

4 Rule 1.4(b), RPC, Rule 407 SCACR, provides in part. “A lawyer shall explain a matter

to the extent reasonably necessary to permit the client to make informed decisions
regarding the representation.” /d.
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Employer’s Nov. 02, 2005 termination of Appellant’'s employment for cause, to
include advising and recommending to Appellant that Attorney Bacon
immediately proceed with initiating a civil action in Circuit Court pursuant to § 41-
1-80 to seek immediate reinstatement of Appellant’'s employment;

(4) Attorney Barefoot and Attorney Bacon breached that duty by failing
fo exercise due care; Attorney Barefoot breached that duty by failing to exercise
due care in terms of offering to erroneously settle the Appeliant’s workers’
compensation claim, to include releasing three (3) erroneous compensation
payments to Appellant subsequent the Employer’s termination of Appellant’s
employment for cause on November 02, 2005 (ROA; Exhibit “B”, Motion for
Summary Judgment) entering into the erroneous settlement agreement on behalf
of the lEmponer and Carrier; and filing the erroneous proposed settlement
agreement with the Commission on or around Dec. 30, 2005 (December 30,
2005 Correspondence to Commission, ROA; Exhibit “E”, Motion for Summary
Judgment, previously submitted); Attorney Bacon breached that duty by failing to
exercise due care in terms of advising the Appellant to enter into the
aforementioned fraudulent settlement agreement, to include Attorney Bacon
validating the “Attorney’s Certificate” included with the aforementioned settlement
agreement (Attorney’s Certificate, Settlement Agreement and Release, ROA;
Exhibi.t “‘D”, Motion for Surﬁmary Judgment, previously submitted);

(5) Appellant justifiably relied on the representation of Attorney Bacon
and Attorney Barefoot that WCC Claim No. 0506205 was in posture for

settlement and in compliance with the Act, based on the fact that Appellant
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retained the legal representation of Attorney Bacon® “ and had the right to rely on
the legal advice of Attorney Bacon as being truthful and in the best interest of
Appellant, as this is common knowledge to all laypersons (Mali v. Odom, 295
S.C. 78, 80-81, 367 S.E.2d 166, 168 (Ct. App. 1988) (“A plaintiff ... must
ordinarily establish by expert testimony the standard of care, unless the subject
matter is of common knowledge to laypersons.”)); and the fact that due to the
fiduciary obligation of the employee-employer relationship, Appellant had a right
for Attorney Barefoot to fully disclose that due to the Employer’s términation of
Appellant’'s employment on Nov. 02, 2005 that the Appellant was ineligible for
and forfeited his right to compensation benefits payments®; and

(6) the Appellant suffered a pecuniary loss as a direct and proximate result
of his reliance upon the representation, wherein upon the erroneous approval by
the Commission of the fraudulent settlement agreement and release on Jan. 05,
2006 has deprived the Appellant of entitled access to workers’ compensation
benefit payments, at the mutually agreed upon average weekly wage (AWW) of
$1,161.00 from November 02, 2005 to date, wherein from November 02, 2005 to
March 09, 2016 reflects approximately 538 weeks of entitled TTD benefit
compensation payments, multiplied by $1,161.00 (AWW), for a total amount
of $624,618.00 in unpaid and loss pecuniary TTD Benefit compensation
payments, plus the mandatory 25% interest penalty on the unlawfully withheld
TTD benefits per § 42-9-260(G) ($624,618.00 x .25 = $1566,154.50) for a

combined total of pecuniary loss at $780,772.50%¢. Sauner, supra.

. Fraud committed by Attorney Barefoot and Attorney Bacon
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With resped to the elements set forth in Regions Bank to establish that
Attorney Barefoot and Aftorney Bacon engaged in fraud in the instant appeal;

(1) a representation — Attorney Barefoot representing that Respondents’
were offering to settle WCC Claim No. 0506205 for $20,000.00; and Attorney
Bacon, rebresenting and advising the Appellant to enter into an agreement with
the Employer and Carrier to resolve WCC Claim No. 0506205;

(2) its falsity — WCC Claim No. 0506205 has never been in posture for
resolution due to the Employer’s termination of Appellant's employment for
cause, namely, “permanent lifting restrictions” and “no position available” on
November 02, 2005 wherein Appellant was ineligible and forfeited his right to any
workers' compensation benefits, and the Employer terminated the employer-
employee relationship divesting the Commission of any subject matter jurisdiction
over the parties respective to WCC No. 0506205 (Glass supra),

(3) its materiality — The inability of the parties to legally resolve Appellant’s
WCC Claim No. 0506205 pursuant to the Employer’s termination of Appellant for
cause on November 02, 2005 was substantive and relevant information which
should have been accurately communicated to the Appellant by Attorney

Barefoot and Attorney Bacon (Steele supra);

5 A review of Appellant’s Redacted Social Security Statement dated September 21,
2015 confirms that Appellant has been unemployed since the Employer terminated the
Appellant for cause on November 02, 2005. Redacted Social Security Statement dated
09/21/2015 enclosed and incorporated herein as Exhibit “R”.

6 “All relevant evidence is admissible”. Rule 402, SCRE; State v. Langley, 334 S.C. 643,
515 S.E.2d 98 (1999). Evidence is relevant if it has a direct bearing upon and tends to
establish or make more or less probable the matter in controversy. Rule 401, SCRE;
State v. Alexander, 303 S.C. 377, 401 S.E.2d 146 (1991).
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(4) either knowledge of its falsity or a reckless disregard of its truth or
falsity — Attorney Barefoot and Attorney Bacon were informed and aware that
the representation(s) to settle WCC Claim No. 0506205 via settlement
agreement before the Commission were false due to their knowledge that the
Employer had terminated Appellant for cause on November 02, 2005 which
divested the Commission of any jurisdiction to consider approving a settlement
agreement with respect to WCC Claim No. 0506205 and thus Attorney Bacon
and Attorney Barefoot were reckless to the disregard of the truth in falsely
representing that Appellant’'s WCC claim was in posture for settiement;

(5) intent that the representation be acted upon — Attorney Barefoot
demonstrated the intent that the false representation that Appellant’'s WCC Claim
No. 0506205 was in posture for settlement be acted upon, inter alia, by; (i)
validating the proposed fraudulent Settlement Agreement and Release; and (ii)
forwarding the proposed fraudulent Settlement Agreement and Release to the
Commission for approval; Attorney Bacon demonstrated the intent that the false
representation that Appellant's WCC Claim No. 0506205 was in posture for
settlement be acted upon by validating the “Attorneys Certificate” which was filed
with the Commission in conjunction with the proposed fraudulent Settlement
Agreement and Release;

(B6) the hearer's ignorance of its falsity — Appellant was ignorant of the fact
that pursuant to the Employer’s termination of Appellant's employment on
November 02, 2005 that Appellant was deemed ineligible and in fact had

forfeited his right to access of any workers’ compensation benefits based on
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Appeliant’s limited education; extreme duress, wherein Appellant was homeless
and living in Appellant’s personally owned véhicle at the time Attorney Bacon
advised the Appellant of the same; and the fact the Appellant was not in receipt
of any payment of any kind subsequent Employer’s termination on Nov. 2, 2005;

(7) the hearer's reliance on its truth — Appellant relied upon and believed
that Attorney Barefoot was truthful, és it was Attorney Barefoot’s fiduciary
obligation to be truthful, when he represented that WCC Claim No. 0506205 was
in posture to be settled®; Appellant relied upon and believed Attorney Bacon
was truthful in representing and advising the Appellént, as it was his fiduciary
obligation, to enter into the Settlement Agreement and Release;

(8) the hearer's right to rely thereon — Appellant had a right to rely on all
statements made by Attorney Barefoot respective to the instant claim because
as an attorney, Attorney Barefoot is prohibited from making a false statement of a
material fact to third parties, which would include Attorney Bacon and the
Appellant, as well as thé alleged fiduciary relationship that supposedly existed
- between the parties (Rule 4.1, RPC, Rule 407, SCACR); and Appellant had a
right to rely on all statements and advisement from Attorney Bacon pursuant to
the attorney-client relationship and fiduciary obligation Attorney Bacon had with
the Appellant (Rule 1.4(b), RPC, Rule 407 SCACR); and

(9) the hearer's consequent and proximate injury — Appellant entered into
the aforementioned fraudulent agreement based on the false statements and
intentional/negligent misrepresentation of Attorney Barefoot and Attorney

Bacon, and upon the erroneous approval of the same by the Commission, the
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Appellant parted with his legal right to entitled compensation benefits wherein

Appellant has been deprived of an estimated $780,772.50 in entitted TTD
Disability compensation payments, and remains unemployed, now for more than
TEN YEARS (and counting), wherein the Respondents’, through Attorney
Hantske, continues to deny the Appellant access to entitied employment or
compensatory benefits, instead continuing to rely on the clearly erroneous and
fraudulent settiement agreement. Regions Bank supra. Id.

Still further, in approving the aforementoined agreement on January 05,
2006 without subject matter jurisdiction, and without being informed or aware, by
either Attorney Barefoot or Attorney Bacon, that the Employer had previously
terminated the Appellant’s employment for cause on November 02, 2005, the

Commission became an unknowing actor in a conspiracy to commit insurance

fraud’, which Appellant would allege was perpatrated by the Employer’s former

Representative Attorney Bérefoot, and the Appellant’s former Representative,

7 However, this Court should take notice that in the July 17, 2013 Appellant Panel
Decision and Order (which was drafted by Attorney Hantske and adopted near-
verbatim by the Appellate Panel), the Full Commission’s stated “Findings of Facts”
omitted and made no reference to the material fact of the Employer's November 02,
2005 termination of Appellant’'s employment for cause, which misled the trier of fact, and
the record, that the aforementioned Settlement Agreement and Release approved by the
Commission on January 05, 2006 was proper, when in fact, the Commission lacked
subject matter jurisdiction over the parties or the claim. See Heater of Seabrook, Inc. v.
Pub. Serv. Comm’n of S.C., 332 S.C. 20, 26, 503 S.E.2d 739, 742 (1998)(It is well
settled that “[t]he findings of fact of an administrative body must be sufficiently detailed to
enable the reviewing court to determine whether the findings are supported by the
evidence and whether the law has been properly applied to those findings”); Also see In
re Luhr Bros., 157 F.3d 333, 338 (5th Cir. 1998) ("[I]n cases such as the instant one,
where the district court's Findings of Fact and Conclusions of Law are near-verbatim
recitals of the prevailing party's proposed findings and conclusions, with minimal
revision, we should approach such findings with ‘caution.”). /d. Employer’'s Termination
Notice dated 11/02/2005, previously submitted. Appellate Panel Decision and Order,
WCC # 0506205 dated July 17, 2013, ROA; enclosed herein as Exhibit “S”.
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Attorney Bacon. Employer’s Termination Notice, dated Nov. 02, 2005,
previously filed. Settlement Agreement and Release, previously filed.
Moreover, the Court must consider that no hearing was ever convened
before the Commisison prior to the Commission approving the ‘aformentioned
agreemént in this.matter. Therefore, the Commission was niether informed nor
aware that the Employer terminated the Appellant for cause on November 02,
2005 which divested the Commission of subject matter jurisdiction over the
parties or the claim. Glass supra. See S.C. Const. art. I, § 22 (“No person shall
be finally bound by a judicial or quasi judicial decision of an administrative
agency affecting private rights except on due notice and an opportunity to be
heard . . . ."); also see § 42-9-260(F); also see Halks v. Rust Engineering Co.,
208 S.C. 39, 36 S.E.2d 852 (1946)(Compensation claims pending before the
Workers’” Compensation Commission cannot be dismissed without Hearing). /d.
Finally, in applying a liberal construction of the Act in favor of coverage for
Appellant (Hutson v. S.C. State Ports Auth., 399 S.C. 381, 387, 732 S.E.2d 500,

503 (2012)), the Court must consider the carefully executed scheme to defraud

the Appellant, utilized by Attorney Barefoot and Attorney Bacon to obtain the

fraudulent release for WCC Claim No. 0506205, wherein;

(1) Employer terminates injured Appellant for cause on 11/02/2005
after treating physician Dr. Tamadon issues the 10/27/2005 Medical Report
wherein Dr. Tamadon, opined MMI; assigned a five percent impairment
rating; assigned permanent lifting restrictions; reported to employer
Appellant could no longer perform the duties of a delivery driver; and after
Appellant had received TTD payments for longer than and including the
first 150 days;

(2) Appellant is subjected to incongruous and harsh circumstances
due to termination of employment and no receipt of compensation benefits;
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(3) Abuse of the injured Appellant’s novice understanding of the law,
limited education and financial circumstances by Attorney Barefoot and
Attorney Bacon;

(4) Attorney Barefoot and Attorney Bacon engage in a conspiracy to
commit insurance fraud, by making false representations to the Appellant
that the aforementioned workers’ compensation claim is in posture to be
settled by way of agreement when the employment relationship has ceased
to exist pursuant to the Employer’s prior termination of Appellant for cause
on November 02, 2005;

(5) The parties enter into the proposed fraudulent agreement on
December 22, 2005;

(6) Attorney Barefoot and Attorney Bacon intentionally fail to
disclose to the Commission that the Employer previously terminated the
Appellant for cause prior to the parties’ entrance into the proposed
agreement?;

(7) Attorney Barefoot and Attorney Bacon rely on an isolated and
Commission-promulgated regulation, specifically (and apparently),
Regulation 67- 801 of the Act (See South Carolina Coastal Council v. South
Carolina State Ethics Comm’n, 306 S.C. 41, 44, 410 S.E.2d 245, 247 (1991)(
Carolina State Ethics Comm'n, 306 S.C. 41, 44, 410 S.E.2d 245, 247 (1991)(
holding the court should not consider the particular clause being construed in
isolation, but should read it in conjunction with the purpose of the whole statute
and the policy of the law)), to secure erroneous approval of the fraudulent
settiement agreement and release without an evidentiary hearing convened
before the Commission; and

(8) Attorney Hantske, on behalf of Respondents’, continues to
perpetrate the frauduient scheme and commit insurance fraud, now for
more than three (3) years, by intentionally advancing the validity and effect
of the erroneous and fraudulent settlement agreement and release.
Regions Bank, supra. Id. Respondents’ Initial Brief, previously filed.

Indeed, upon review of the foregoing, it would not be unreasonable and in
fact, it would be appropriate, for this Court to conclude that the Settlement

Agreement and Release approved by the Commission in this matter on January

8 Non-disclosure is fraudulent when there is a duty to speak. Manning v. Dial, 271 S.C.
79, 83, 245 S.E.2d 120, 122 (1978); also see Jacobson v. Yaschik, 249 S.C. 577, 585,
155 S.E.2d 601, 605 (1967).
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05, 2006 is invalid because, 1) the Commission lacked subjected matter
jurisdiction over the parties and the claim; and 2) the aforementioned agreement
was obtained and procured by way of conspiracy, intentional/negligent
misrepresentation, and fraud, through the actions and conduct of Attorney
Barefoot and Attorney Bacon.

5. Attorney Hantske engaged in negligent misrepresentation and fraud
(3 counts), by, (1) failing to disclose in the Initial Brief that Appellant
was assigned permanent lifting restrictions by treating physician
Alan Tamadon, MD on October 27, 2005; (2) failing to disclose in the
Initial Brief that the Employer terminated the Appellant’s employment
for cause on November 02, 2005 prior to the parties entering into the
Settlement Agreement and Release; and (3) by advancing the validity
and effect of the fraudulent and patently erroneous Settlement and
Agreement and Release.

Appellant contends Attorney Hantske engaged in negligent
misrepresentation and fraud, by intentionally failing to disclose in their Initial Brief
that Appellant’s permanent lifting restrictions was assigned to the Appellant by
the Employer-selected treating physician, Dr. Alan Tamadon, in the October 27,
2005 MMI Medical Report; that the Employer terminated the Appellant for cause
on November 02, 2005 and prior to the parties entering into and subsequent
approval of the aforementioned agreement by the Commission on January 05,
2006, and by advancing the validity and effect of the aforementioned fraudulent
and erroneous agreement in their Initial Brief, based on several factors.

First, a review of the record, and specifically, page “1” of the “Statement
of the Case” as contained in the Initial Brief filed and served in this matter by

Attorney Hantske states;

“Appellant reached Maximum Medical Improvement on October 27,
2005 and was assigned a 5% medical impairment rating to the whole
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person by his treating physician. Thereafter, Appellant and
Respondents entered into a Settlement Agreement and Release, “in
- full and final satisfaction of all claims whatsoever as a result of the

alleged accident””. (Emphasis added). Respondents’ Initial Brief, pg. 1,

previously filed. -

However, a review of the record, and specifically, the October 27, 2005
MMI Medical Report, as prepared and verified by treating physician Dr.
Tamadon, confirms that Dr. Tamadon also assigned “permanent lifting
restrictions” in addition to the 5% impairment rating to the Appellant, and
specifically, “No lifting greater than (>) 25 pounds occasionally’ and “No lifting
greater than (>) 10 pounds frequently or occasionally”. October 27, 2005 MMI
Medical Report, ROA; Exhibit “C”, Motion for Sum. Judgment, previously filed.

Furthermore, the aforementioned statement as advanced by Attorney
Hantske in their Initial Brief failed to disciose that on November 02, 2005 the
Respondent-Employer terminated Appellant’'s employment for cause, specifically,
on grounds of “Permanent lifting restrictions” and “no position available”.
Employer Termination Notice, dated Nov. 02, 2005. ROA; Exhibit “Q”, Reply to
Return to Motion for Summary Judgment, previously filed.

Still further, because Attorney Hantske intentionally failed to disclose in
their Initial Brief that treating physician Dr. Tamadon opined and assigned the
permanent lifting restrictions to Appellant in the October 27, 2005 MMI| Medical
Report and that the Employer terminated the Appellant’'s employment for cause
on Nov. 02, 2005, Attorney Hantske then proceeded to misreprésent, in their

Initial Brief, the validity and effect of the aforementioned Settlement Agreement

and Release entered into by the parties on December 22, 2005 and approved by
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the Commission in this matter on January 05, 2006. Respondents’ Initial Brief,
previously filed. Settlement Agreement and Release, ROA; Exhibit “D”, Motion
for Summary Judgment, previously filed. MMI Medical Report dated October 27,
2005, ROA; Exhibit “C”, Motion for Summary Judgment, previously filed.
Employer Termination Notice, dated Nov. 02, 2005, ROA; Exhibit “Q”, Reply to
Return to Motion for Summary Judgment, previously filed.

l. Negligent misrepresentation by Attorney Hantske

As it relates to the elements set forth in Sauner to establish that Appellant
was subjected to negligent misrepresentation by Attorney Hantske,

(1) Attorney Hantske made a false representation to the Appellant —
Attorney Hantske falsely represented that (i) The October 27, 2005 MMI Medical
Report authored by treating physician Dr. Tamadon only opined a 5% impairment
rating to the whole person; (ii) failed to disclose that after the issuance of the
October 27, 2005 MMI Medical Report thé Employer terminated the Appellant for
cause on November 02, 2005; and (iii) Advancing the proposition that the |
aforementioned Settlement Agreement and Release entered into by the parties
and approved by the Commission in this matter on January 05, 2006 is valid
although pursuant to the Employer’s Nov. 2 termination, WCC Claim No.
0506205 remains in a posture of FOREFIETURE and the Commission has
always lacked subject matter jurisdiction over the parties or the claim since Nov.
02, 2005 (Respondents’ Initial Brief, previously filed);

(2) Attorney Hantske had a pecuniary interest in making the statement —

Attorney Hantske’s pecuniary interest was obtaining an opinion from this Court
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affirming the July 17, 2015 Circuit Court Order on appeal, and by extension,
affirming the agreement entered into by parties and approved by the Commission
on January 05, 2006 to deprive Appellant of more than an estimated amount of
$780,772.50 in unlawfully withheld and entitied TTD disability insurance benefit
payments; and for the Court to affirm the Circuit Court’s award of approximately
$32,933.13 in attorney’s fees (July 17, 2015 Circuit Court Order on appeal) to be
paid by the unemployed and injured Appellant;

(3) Attorney Ha'vntske owed a duty' of care to see that she communicated
truthful infOrﬁvation to the Appellant; Attorney Hantske, as the current
representative for the employer and carrier, and the author of their Initial Brief
filed and served in this matter, had a fiduciary obligation® ® to have been truthful
in the statements advanced in their Initial Brief in terms of fully disclosing that in
the October 27, 2005 MMI Medical Report that treating physician Dr. Tamadon
assigned the permanent lifting restrictions to the Appellant in addition to the 5%
impairment rating; that the Respondent-Employer terminated the Appellant for
cause on November 02, 2005; and that pursuant to the Respondent-Employer’s -
termination of Appellant’'s employment for cause on Nov. 02, 2005, which
effectively rendered the employer-employee relationship nonexistent, that the
aforementioned agreement entered into by the parties and approved by the
Commission on January 05, 2006 was invalid (Hon. Jean Hoefer Toal, et al,
supra; Oct. 27, 2005 MMI Medical Report; Employer Termination Notice dated
Nov. 02, 2005);

(4) Attorney Hantske breached that duty by failing to exercise due care;
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Attorney Hantske breached fhat duty by failing to exercise due care in terms of
failing to disclose that in the October 27, 2005 MMI Médical Report that treating
physician Dr. Tamadon assigned the permanent lifting restrictions to the
Appellant in addition to 5% impairment rating; that the Respondent-Employer
terminated the Appellant for cause on November 02, 2005; and that pursuant to
the Respondent-Employ_er’s termination of Appellant’s employment for cause on
Nov. 02, 2005, which effectively rendered the employer-employee relationship
nonexistent, that the aforementioned agreement entered into by the parties and
approved by the Commission on January 05, 2006 was invalid (Hon. Jean Hoefer
Toal, et al, supra; Oct. 27, 2005 MMI Medical Report; Employer Termination
Notice dated Nov. 02, 2005);

(5) Appellant justifiably relied on the representation of Attorney Hantske,
while Appellant has not relied upon the representation(s) of Attorney Hantske,
the Court must consider that Appellant is a non-attorney and a self-represented
litigant in this matter, wherein the intentional false representation(s) as advanced
by Attorney Hantske must be deemed as a deliberate attempt to impugn the
integrity of the instant appeal; to abusé, oppress and gain an unfair advantage of
the Appellant’s self-represented status; as well as an affront upon the
administration of justice if the Appellant would have justifiably relied upon the

3.8.9 and

false representation(s) of Attorney Hantske
(6) the Appellant suffered a pecuniary loss as a direct and proximate resuit
of his reliance upon the representation; because of the false representation(s)

advanced by Attorney Hantske, Appellant continues to be deprived from
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reinstatement of Appellant’'s employment effective November 02, 2005 as well as
access to unlawfully withheld TTD workers’ compensation insurance benefit
payments, at the estimated amount of $780,772.50 which continues to accrue.
Sauner, supra.
il Fraud committed by Attorney Hantgke

With respect to the elements set forth in Regions Bank to establish that
Attorney Hantske engaged in fraud in the instant appeal;

(1) a representation — Attorney Hantske representing in the Initial Brief,
(i) that treating physician Dr. Tamadon only opined a 5% impairment rating to the
whole person of Appellant in the October 27, 2005 MMI Medical Report; (ii) that
after the Appellant reached MMI on October 27, 2005 that employer did not
terminate Appellant for cause on November 02, 2005; (iii) advancing the
argument that said settlement agreement and release is valid, enforceable, and
binding upon the parties although the Commission lacks subject matter
ju'risdiction over the parties or the claim pursuant to the Employer’s Nov. 2, 2005
termination of Appellant’'s employment for cause (Respondents’ Initial Brief, pg.

1, previously filed):

9 Appellant contends the false statements as advanced by Attorney Hantske reflects
clear violation(s) of the Lawyer’s Oath, as set forth in Rule 402(k), SCACR, which
provides in part: “I do solemnly swear (or affirm) that:... To opposing parties and their
counsel, | pledge fairness, integrity, and civility, not only in court, but also in all written
and oral communications...I will not pursue or maintain any suit or proceeding

~which appears to me to be unjust nor maintain any defenses except those | believe
to be honestly debatable under the law of the land... | will maintain the dignity of
the legal system and advance no fact prejudicial to the honor or reputation of a
party... | will assist the defenseless or oppressed by ensuring that justice is
available to all citizens and will not delay any person’s cause for profit or
malice...” (Emphasis added). /d.
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(2) its falsity — (i) The October 27, 2005 MMI Medical Report authored by
treating physician Dr. Tamadon confirms that Dr. Tamadon also assigned
“permanent lifting restrictions” to the Appellant and reported to the Employer that
Appellant could no longer perform the duties of a delivery driver; (ii) On
November 02, 2005 the Employer terminated Appellant’s employment for cause,
specifically, for ‘permanent lifting restrictions’ and ‘no position available’, thus
terminating the employment relationship between the parties; (iii) Appellant’s
WCC Claim No. 0506205 has never been in posture for resolution via settiement
agreement due to the Employer’s termination of Appellant's employment for
cause, namely, “permanent lifting restrictions” and “no position available” on
November 02, 2005 wherein Appellant was ineligible and forfeited his right to any
workers’ compensation benefits and the Employer terminated the employer-
employee relationship divesting the Commission of any subject matter jurisdiction
over the parties or the claim respective to WCC No. 0506205 (Glass supra; Hon.
Jean Hogfer Toal, et al, supra; October 27, 2005 MMI Medical Report; November
02, 2005 Termination Notice; Settlement Agreement and Release);

(3) its materiality — The intentional failure of Attorney Hantske to disclose
in their Initial Brief treating physician Dr. Tamadon’s unchallenged medical
findings in terms of Dr. Tamadon’s assigning of permanent lifting restrictions to
Appellant in the October 27, 2005 Medical Report and the Employer’s
subsequent Nov. 02, 2005 termination of Appellant's employment were essential
facts which are of a substantive and relevant nature to the trier of fact which

should have been accurately communicated to the Appellant and this Court by
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Attorney Hantske (Steele supra);

(4) either knowledge of its falsity or a reckless disregard of its truth or
falsity — Attorney Hantske was informed and aware she was making false
statements in their Initial Brief and of the truth that (i) Dr. Tamadon assigned the
permanent lifting restrictions upon Appellant because Attorney Hantske is in
possession of the October 27, 2005 Medical Report and disclosed from the same
that Dr. Tamadon assigned a 5% impairment rating to the whole person of the
Appellant; (ii) the Employer terminated Appellant for cause on November 02,
2005 because it was Attorney Hantske who perfected initial service of the
November 02, 2005 Employer Termination Notice upon Appellant subsequent
Appellant’'s Dec. 07, 2012 Form 27 Subpoena for full copy of Appellant’'s
employment file with service of the séme perfected upon Appellant on or around
December 21, 2012; and (iii) that pu.rsuant to the Employer’s termination of
Appellant for cause on November 02, 2005, that effective November 02, 2005 to
date, WCC Claim No. 0506205 remains in a posture of FORFEITURE, thus
divesting the Commission of any subject matter jurisdiction over the parties or the
claim because as a practicing attorney in the field of workers’ compensation law,
Attorney Hantske is presumed to be an expert and therefore is informed and
aware of the effect of the Employer’s Nov. 2, 2005 termination of Appellant’s for
cause respective of Appellant's WCC Claim No. 0506205;

(5) intent that the representation be acted upon — Attorney Hantske
demonstrated the intent that the aforementioned false representation(s) be acted

upon, in their Initial Brief, by moving this Court to affirm the July 17, 2015 Circuit
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Court Order on appeal (Respondents’ Initial Brief, pg. 38);

(6) the hearer's ignorance of its falsity — Appellant was previously ignorant
of the effect that Attorney Hantske’s intentional false statements had on the
instant appeal and the trier of fact as well as Attorney Hantske's fiduciary and
Iegal‘obligation to be truthful in all written and oral statements advanced to the
Appellant or the Court® 8 ®;

(7) the hearer's reliance on its truth — Appellant has not relied upon the
false statement(s) advanced by Attorney Hantske in their Initial Brief; however,
the Court must consider that the Appellant previously relied on the truthfuiness of
statements made to the Appellant by Attorney Barefoot, the Respondents’
former counsel of record, and the false statements advanced by Attorney
Bacon, Appellant’'s former representative, and thus the intentional false
statements advanced Attorney Hantske reflects and should be construed as a

continued perpetration of the same fraudulent act(s) previously relied upon as

truthful by Appellant;

(8) the hearer's right to rely thereon — Appellant had a right to rely on all
statements made by Attorney Hantske respective to the instant claim because
as an attorney, Attorney Hantske is expressly prohibited from making a false
statement of a material fact to third parties, which would include the Appellant
- and this Court, as well as the alleged fiduciary relationship that supposedly
existed between the parties®* % and

(9) the hearer's consequent and proximate injury — because of the false

representation(s) advanced by Attorney Hantske, Appellant continues to be

Page 32 of 49



parted from his legal rights; to include deprived from reinstatement of Appellant’s

employment effective November 02, 2005 as well as access to unlawfully
withheld TTD workers’ compensation insurance benefit payments, at the
estimated amount of $780,772.50 which continues to accrue. Regions Bank
supra. Id.

Simply put, Attorney Hantske is informed and aware that if she disclosed
in their Initial Brief that in the October 27, 2005 MMI Medical Report treating
physician Dr. Tamadon assigned and opined the permanent lifting restrictions to
Appellant, and that the Respondent-Employer terminated the Appellant on
November 02, 2005 for céuse, namely “permanent lifting restrictions” and “no
position available” prior to the parties entrance in the Settlement Agreement and
Release on December 22, 2005 and subsequent approval of said agreement by
the Commission on January 05, 2006, that prima facie Attorney Hantske would

have no rationale grounds or legal standing to defend Respondents’ termination

of Appellant’s'employment on November 02, 2005; the validity of the approved
Settlement Agreement and Release by the Commission on January 05, 2006; or

Attorney Hantske’s continued unlawful withholding of entitled TTD workers’

compensation insurance benefit payments from Appellant from November 02,
2005 to date as the Respondents’ Representative of record.

Finally, this Court must consider the carefully executed scheme to defraud

the Appellant, as executed in this matter by Attorney Hantske in their Initial Brief,
wherein;

a) Attorney Hantske knowingly and willfully falsely represent that
treating physician Dr. Tamadon only assigned a 5% impairment
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rating to the whole person of the Appellant in the Oct. 27, 2005
MMI Medical Report;

b) Attorney Hantske knowingly and willfully fail to disclose that the
Employer terminated the Appellant for cause on November 02,
2005, and specifically, for the same “permanent lifting
restrictions” as opined and assigned by treating physician Dr.
Tamadon; and

c) Attorney Hantske knowingly and willfully advances the validity
and finality of the patently erroneous and fraudulent Settlement
Agreement and Release approved by the Commission on January
05, 2006. Respondents’ Initial Brief, pg. 1. October 27, 2005 MMI
Medical Report. Employer’'s Termination Notice dated November 02,
2005. Settlement Agreement and Release.

6. The Respohdent-Employer’s grounds for terminating Appellant’s
employment on November 02, 2005 constitutes a retaliatory
discharge.

Appellant contends that based on Appellant’s well pled proposition that

WCC Claim No. 0506205 remains in the posture of forfeiture as of Nov. 02, 2005

to date (See Argument No. “3” above), that the fundamental issue before this

Court is whether the grounds relied upon by the Employer when it terminated the

Appellant for cause on November 02, 2005, and specifically, for ‘permanent lifting

restrictions’ and ‘no position available’ was proper, or whether the termination of

employment constitute a retaliatory discharge. To that end, Appellant contends
that the Employer’s Nov. 2 termination of Appellant constitutes a retaliatory
discharge as set forth in § 41-1-80, based on several relevant factors.

As an ini.tial matter, contrary to the Respondents’ stated position that

Appellant failed to raise the issue of wrongful termination (retaliatory discharge)

before the Circuit Court (Resp. Initial Brief, p. 33-34), Appellant contends a

review of the record, and specifically, Appellant’s Rule 59(a) Motion for New Trial
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dated August 04, 2014 and Appellant’s Answer to Reply to Motion for New Trial
dated August 25, 2014 confirms that Appellant properly raised the issue of the
Employer’s termination of Appellant on November 02, 2005. Appellant’s Motion
for New Trial, p. 23, ROA; Exhibit “G”, Motion for Summary Judgement,
previously filed. Answer to Reply to Motion for New Trial, p. 2-3; 16-18; 31-32,
ROA,; Exhibit “H”, Motion for Summary Judgmeht, previously filed.

Second, even if the Appellant did not raise the issue of wrongful
termination (retaliatory discharge) before the Circuit Court, which Appellant

certainly did, this Court has an inherent authority to consider the issue of

retaliatory discharge in the first instance, in the furtherance of the administration
of justice which does not depend upon express constitutional or legislative grant.
See Greenfield v. Greenfield, 245 S.C. 604, 141 S.E.2d 920 (1965) (holding “the
inherent powers of a court, which are essential to its existence and protection
and to the due administration of justice within the scope of the jurisdiction
expressly conferred, do not depend upon express constitutional or
legislative grant”). (Emphasis added). /d.

Third, Appellant contends prima facie that the three elements required to
establish a “retaliatory discharge’ as set forth in Crosby v. Prysmian
Communications, Opinion No. 4876 (Ct. App. 2012)(“In order to recover for
fetaliato:y discharge under section 41-1-80, a plaintiff must establish three
elements: "1) institution of workers' compensation proceedings, 2) discharge or
demotion, and 3) a causal connection between the first two elements." Hinton v.

Designer Ensembles, Inc., 343 S.C. 236, 242, 540 S.E.2d 94, 97 (2000) (citing
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Hines v. United Parcel Serv., Inc., 736 F. Supp. 675, 677 (D.S.C. 1990)) were

clearly met in order for Appellant to recover for retaliatory discharge upon a
review of the record, wherein; (1) workers’ compensation proceedings were
instituted in this matter respective of the admitted May 05, 2005 work-related
tractor-trailer accident, which was designated by the Commission as WCC Claim
No. 0506205; (2) On November 02, 2005 the Employer terminated the
Appellant’s employment for “permanent lifting restrictions” and “no position
available”, and (3) the causal connection between the first two elements,
wherein the “permanent lifting restrictions” utilized by the Employer to terminate
Appellant were the direct result of the compensable injury sustained to
Appellant’s Back in the admitted May 05, 2005 work-related accident; it was the
Employer-selected treating physician Dr. Tamadon, in the October 27, 2005 MMI
Medical Report, who assigned the permanent lifting restrictions; and pursuant to
Reg. 67-506(D) of the Act, tﬁe Employer was prohibited from terminating
Appellant’s employment if the Employer could not provide suitable employment
to accommodate the Appellant's medical restrictions; wherein the Employer’s
Representative had a fiduciary obligation to continue payment of TTD
compensatory benefit payments to Appellant until the Commission granted

permission to terminate TTD payments, wherein the Employer would continue to

be obligated to provide employment to the Appellant. /d. S.C. Code Reg. 67-

506(D)(2005). WCC Form 12, ROA, Exhibit “A”, Motion for Summary Judgment,
previously fi.Ied. October 27, 2005 Medical Report. Employer Termination

Notice, dated November 02, 2005.

Page 36 of 49



Fourth, the Court must consider that the one-year statute of limitations to
raise the issue of the retaliatory discharge as set forth in § 41-1-80 should be
waived based on the Employer’s misleading and deceptive actions respective of
the Nov. 02, 2005 termination, wherein;

a. The Employer intentionally failed to provide Appellant with a copy of
the Employer Termination Notice at the time Employer terminated
Appellant for cause on Nov. 02, 2005;

b. Appellant-Employee was not initially served and provided with a _
copy of the Employer’s Termination Notice dated November 02, 2005

until on or around December 21, 2012 from Attorney Hantske, more
than seven years post facto;,

c. The Employer, via Division Vice President Kellen K. Pollard, issued
correspondence dated March 09, 2006 wherein the Employer falsely
stated that Appellant “left the company in November 2005 because
he could not longer perform the duties of a delivery driver” when in
fact, the Employer terminated the Appellant on November 02, 2005;
and

d. Attorney Hantske, on behalf the Respondent-Employer, made an
intentional false statement of material fact to the Circuit Court, and
specifically, to Successor Circuit Court Judge Hon. William P.
Keesley (an additional count of negligent misrepresentation and fraud), at
the March 27, 2015 appellate hearing in this matter, when Attorney
Hantske stated,

“That was his [Appellant] calculation of back pay of weekly
benefits since he [Appellant] signed his agreement and
resigned his job in November of 2005.” (Emphasis added).

See Case v. Hermitage Cotton Mills, 236 S.C. 285, 113 S.E.3d 794 (1960)
(holding that the one year statute of limitations to bring a § 41-1-80 action
regarding retaliatory discharge may be waived if the employer misled or deceived
the employee in support of the discharge whether intentionally or not). Employer
Termination Notice dated November 02, 2005. Employer Correspondence dated

March 09, 2006, ROA,; enclosed herein as Exhibit “T”. Transcript from March 27,
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2015 Appellate Hearing, p. 19, L. 9, ROA; Exhibit “K”, Motion for Summary
Judgement, previously filed.

Fifth, the Court must consider that the admitted May 05, 2005 work-
related accident was not the Appellant’s first compensable injury sustained to
Appellant’s Back while employed with the Respondent-Employer. Specifically,
on May 27, 2004 while Appellant was performing his duties on the premises of
the Employer, the ceiling of Employer Trailer Number 812 collapsed, striking the
Appellant on his Back. Appellant immediately notified the Employer, and
specifically, Transportation Supervisor Carl J. Peavey, of the incident, who
directed the Appellant to provide a written statement of the incident. Written
Statement of Incident, dated May 27, 2004. Employer ‘Associate Injury/lliness
Report Form, dated 05/28/2004. Both documents enclosed herein as Exhibit “U”.

On the morning of May 28, 2004, Appellant was experiencing pain in
Appellr;lnt’s Back respective of the May 27, 2004 incident, and upon notifying the
Employer, the Employer instructed Appellant to proceed to the Employer-
selected treating physician, namely, Dr. Jonathan L. Dieter (“Dr. Dieter”), for a
workers’ compensation medical appointment, wherein Dr. Dieter diagnosed
Appellant “Acute Muscle Strain”; placed Appellant on ‘Sedentary Work'’
restrictions (lifting 10lbs. maximum and occasionally lifting and/or carrying, such
articles as paper ledgers or small tools), effective from 05/28/2004 to 06/02/2004;
and prescribed Appellant the medications of Loritab, Ibuprophen, and Flexiril.
Medical Report dated 05/28/2004, enclosed herein as Exhibit “U”.

After Appellant returned back to full duty on or around 06/02/2004,
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Appellant continued to experience Back pain, and returned for a second medical
appointment respective of the 05/27/2004 work-related injury to tréating
physician Dr. Dieter on 06/07/2004, wherein Dr. Dieter placed Appeliant on “Light
Work” restrictions (lifting 20lbs. maximum with frequent lifting and/or carrying of
objects weighing up to 10lbs.), effective from 06/07/2004 to 06/10/2004; and
prescribed Appellant the medications of Viox. Medical Report dated 06/07/2004,
enclosed herein as Exhibit “U”.

Moreover, the Court should consider the disregard demonstrated to the
Appellant by the Employer’'s Representative, who did not reimburse Appellant’s
entitled travel pay to Dr. Dieter’s office for worker's compensation medical
appointments respective of the 05/57/2004 compensable injury to Appellant’'s
Back on 05/28/2004 and 06/0.7/2004, respectively, until on or around 07/25/2005
and 08/05/2005, respectively. Compensation payment Receipts from
reimbursements of travel pay, dated 07/25/2005 and 08/05/2005, enclosed
uUnG, 10, 11.

herein as Exhibit

Sixth, the Court must patently reject any and all arguments and

authorities relied upon by Respondents’ regarding the issue of the retaliatory

discharge as contained within Respondents’ Initial Brief, on grounds that the

10 It is axiomatic that there exists a well-established exception to the parol evidence rule
which allows extrinsic evidence by the party attacking an instrument on the ground of
fraud. Bradley v. Hullander, 272 S.C. 6, 249 S.E.2d 486 (1978); Allen-Parker Co. v.
‘Lollis, 257 S.C. 266, 185 S.E.2d 739 (1971).

11 Appellant direct the Court’s attention to the fact that all evidentiary documents
advanced respective of the work-related compensable injury sustained to Appellant’s
Back on 05/27/2004 (excluding the compensatory payment receipts) were provided to
Appellant by Attorney Hantske on or around December 21, 2012 reflective of the Form
27 Subpoena served by Appellant requesting a full copy of Appellant's employment file.
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arguments were not preserved in their Rule 59(e) Motion to Alter or Amend the

September 25, 2014 Circuit Court Order. Wilder Corp. v. Wilke, 330 S.C. 71, 497

S.E.2d 731 (1998) (an issue cannot be raised for the first time on appeal, but
must have been raised to and ruled upon by the trial judge to be preserved for
appellate review); Bennett v. Rector, 389 S.C. 274, 284, 697 S.E.2d 715, 720
(Ct. App. 2010) ("When a party receives an order that grants certain relief not
previously contemplated or presented to the trial court, the aggrieved party must -
move, pursuant to Rule 59(e), SCRCP, to alter or amend the judgment in order to
preserve the issue for appeal."); S.C. Dep't of Transp. v. First Carolina Corp. of
S.C., 372 S.C. 295, 301, 641 S.E.2d 903, 907 (2007) ("There are four basic
requirements to preserving issues at ’;rial for appellate review. The issue must
have been (1) raised to and ruled upon by the trial court, (2) raised by the
appellant, (3) raised in a timely manner, and (4) raised to the trial court with
sufficient specificity.") (Emphasis added). /d. at 301-02, 641 S.E.2d at 907.

Furthermore, at the point the Respondents’ duly filed and served their
Rule 59(e) Motion to Alter or Amend the Sept. 25, 2014 Circuit Court Order, as a
matter of fact and law, the Respondents’ became the in-fact “Counter-
Appellant’, and pursuant to the Appellant’s timely responsive pleading in
opposition to the aforementioned Rule 59(e) Motion and Appellant’s defense of
the Sept. 25, 2014 Circuit Court Order, Appellant became the in-fact “Counter-
Respondent’ in the instant appeal. S.C. Dep't of Transp., supra.

Still further, a review of the Respondents’/Counter-Appellants’ Rule 59(e)

Motion to alter or amend the Sept. 25, 2014 Circuit Court Order, inter alia,
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indicates that; (1) the specific issue regarding the wrongful termination/retaliatory
discharge of Appellant’s employment was properly raised in Rule 59(a) Motion
for New Trial (“Furthermore he asserts that Judge Gibbons granted the relief he
requested including reinstate[ment of] Appellant’'s employ.ment...”) ;(2) no
specific issues were raised and/or preserved for either the successor circuit court
or this Court’s review; and (3) their “clarification request” was not supported by
any authority. Respondents’ Rule 59(e) Motion to Alter or Amend September 25,
2014 Circuit Court Order, dated October 16, 2014, ROA: Exhibit “I’, Motion for
Summary Judgment, previously filed. Wilder Corp., supra; S.C. Dep't of Transp.,
supra.

Seventh, Respondents’ failed to provide a theory for this Court to consider
in terms of how Appellant incurred the permanent lifting restrictions if Appellant
did not occur the same as the proximate result of the compensablé injury
sustained to Appellant's Back in the admitted work-related tractor-trailer accident
which occurred on May 05, 2005. Respondents’ Initial Brief.

Eighth, the Court must consider that while the Respondents’ counsel
should be considered an expert in the field of law, Attorney Hantske is not a
physician, and therefore, the Court must consider Respondents’ argument that “a
lifting restriction does not constitute an “injury” as contemplated by the Act...A
lifting restriction that is the result of an injury simply is not an injury in and of
itselt” (Respondents’ Initial Brief, p. 21) meritless, on the basis that pursuant to
the Respondents’ failure to challenge the medical ﬁndihgs and conclusions of

treating physician Dr. Tamadon’s October 27, 2005 MMI Medical Report, by
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referring Appellant to a second opinion medical examination, that Appellant’s

‘permanent lifting restrictions’ must be deemed “compensable” to Appellant’s
Back by accident arising out of and in the course of employment respective to the
admitted work-related accident which occurred on May 05, 2005. S.C. Code
Ann. § 42-1-160. October 27, 2005 MMI Medical Report.

Finally, based on the well-pled arguments establishing the misleading
and deceptive conduct of the Employer; the conspiracy, negligent
misrepresentation and fraud committed by the Respondents’ former counsel of
record Attorney Barefoot; and the negligent misrepresentation and fraud
committed by the Respondents’ current counsel of record Attorney Hantske, as
advanced and evidenced above, Respondents’ appear before this Court in “bad
faith” and with “unclean hands”, wherein Respondents’ are precluded from
prevailing in the instant appeal. Emery v. Smith, 361 S.C. 207, 220, 603 S.E.2d
598, 605 (Ct. App. 2004)(“He who comes into equity must come with clean
hands. It is far more than a mere banality. It is a self-imposed ordinahce that
closes the door of the court of equity to one tainted with inequitableness or
bad faith relative to the matter in which he seeks relief."). (Emph. added). /d.
7. The Court should stay the pendency of the instant appeal until the

Court has rendered a judgment on Appellant’s Rule 269 Motion to

Strike application.

The Court should stay the pendency of the instant appeal in accordance

with Rule 240, SCACR, or other applicable laws, until the Court has rendered a

judgment on this Rule 269 strike motion based on several important factors. /d.
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Specifically, if Respondents’ decline to respond and deny or dispute the
allegations contained herein, then it would be appropriate for this Court to grant
this application, without objection from the Respondents’, to include granting the
relief sought by Appellant without objection, which would render the need to
continue further in the instant appeal a moot point.

Furthermore, if Attorney Hantske responds to this application and denies
the allegations contained herein, then it would be appropriate for the Court to
.adjudicate this application to strike based on the merits, wherein if the Court
agrees with the Appellant, then the Appellant would prevail in the instant appeal,
rendering the requirement for the the instant appeal to proceed as a moot point.
Rule 220, SCACR.

Finally, if Attorney Hantske withdraws the Respondents’ Initial Brief,
wherein the Respondents’ would be prohibited from filing an amended Initial Brief
based on the fact the Respondents’ were informed and aware that a stay was
properly requested at the time Appellant filed and served his Motion fpr Summary
Judgment on or around January 04, 2016; the fact that when Respondents’ filed
and served their Initial Brief on or around January 21, 2016 the Court had not
issued a judgment on the same; wherein Respondents’ waived the remaining
computation of time to file and serve their Initial Brief, then in accordance with
Rule 208(a)(4), SCACR, this Court could take such actions as it deems proper, to
include dispensing with further briefing and Reversing the July 17, 2015 Circuit
Court Order on appeal based on the points presented by Appellant, rather than

searching the record for reasons to affirm. Id. Turner v. Santee Cement Carriers,
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Inc., 277 S.C. 91, 96, 282 S.E.2d 858, 860 (S.C. 1981): Robinson v. Hassiotis,
364 S.C. 92, 93 n.2, 610 S.E.2d 858, 859 n.2 (Ct. App. 2005): Wierszewski v.
Tokarick, 308 S.C. 441, 444 n.2, 418 S.E.2d 557, 559 n.2 (Ct. App. 1992).

8. The Court should consider expediting the processing and
adjudicating of this Rule 269 strike application.

Appellant contends the Court should consider expediting the processing
and adjudication of this Rule 269 strike application, on grounds that Appellant
remains terminated for cause by the Employer since November 02, 2005 to date
(Employer Termination Notice dated 11/02/2005); the Appellant's WCC Claim
No. 0506205 properly remains in the posture of FORFIETURE from November
02, 2005 to date pursuant to the Respondent-Employer’s decision to terminate
the Appellant for cause, thus severing the employer-employee relationship which
must exist for proper application of receipt of workers’ compensation benefits
pursuant to the Act (Hon. Jean Hoefer Toal, et al, supra; Glass, supra); and the
Appellant has not been employed since the Employer terminated Appellant for
cause on November 02, 2005 to date, wherein Appellant continues to endure
incongruous and harsh circumstances. /d. S.S.A. Income Statement, Exhibit “R”.
9. The Court shbuld report and refer the allegations of

intentional/negligent misrepresentation and fraud to the Insurance

Fraud Division of the Office of the Attorney General.

Appellant contends the Court should report and refer the allegations of
intentional/negligent misrepresentation and fraud as contained herein to the
Insurance Fraud Division of the Office of the Attorney General based on several

relevant factors.
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First, Appellant, Alexander Guice, the undersigned self-represented
injured worker, alleges to be the continuing victim of Insurance Fraud, as defined
in Title 38, Chapter 55, Article 5, of the Code of Laws of South Carolina, as
annotated, wherein the undersigned was;

(1) Subjected to a retaliatory discharge by the Employer, on November 02,
2005, which terminated the existence of the employer-employee relationship and
placed Appellant's WCC Claim No. 0506205 in the posture of FORFIETURE;

(2) Attorney Barefoot, on behalf of the Employer and Carrier, and Attorney
Bacon, on behalf of the Appellant, intentionally and negligently misrepresented to
Appellant that Appellant’s WCC Claim No. 0506205 was in posture for resolution
by way of Settlement Agreement and Release when it was actually forfeited
pursuant to Employer’s termination of Appellant fer cause,

(3) Attorney Barefoot entered into a proposed fraudulent agreement to
secure a release from further liability from and on behalf of the Employer and
Carrier on December 22, 2005;

(4) Attorney Barefoot submitted the fraudulent proposed Settlement
Agreement and Release to the Commission intehtionally failing to disclose to the
Commission that the Employer terminated the Appellant for cause on Nov. 02,
2005;

(5) The Commission erroneously approved the fraudulent Settlement
Agreement and Release respective of WCC Claim No. 0506205 on Jan. 05,
2006; and

(6) Attorney Hantske, on behalf of the Employer and Carrier, engaged in
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intentional negligent misrepresentation and fraud, by continuing to deprive
Appellant of entitied access to employment and workers’ compensation benefits
by advancing the validity and binding effect of the patently fraudulent Settlement
Agreement and Release. Hon. Jean Hoefer Toal, et al, supra. Employer’s
Termination Notice. Settlement Agreement and Release. Resp. Initial Brief.

Second, section 42-9-440 (1994) - Suspected false statements or
misrepresentations to be reported to Insurance Fraud Division of Office of
Attorney General — provides in pertinent part:

The commission shall report all cases of suspected false statemeht or
misrepresentation, as defined in Section 38-55-530(D), to the Insurance

Fraud Division of the Office of the Attorney General for investigation and

prosecution, if warranted, pursuant to the Omnibus Insurance Fraud and

Reporting Immunity Act. (Emphasis added). /d.

See Fields v. Melrose Ltd. P'ship, 312 S.C. 102, 105, 439 S.E.2d 283, 285 (Ct.
App. 1993) ("To be actionable, the representation must relate to a present or pre-
existing fact and be false when made.").

Third, pursuant to Canon 3(D)(2), CJC, Rule 501, SCACR (“A judge who
receives information indicating a substantial likelihood that a Iawyér has
committed a violation of the Rules of lProfessionaI Conduct contained in Rule
407, SCACR, should take appropriate action. A judge having knowledge* that a
lawyer has committed a violation of the Rules of Professional Conduct that raises
a substantial question as to the lawyer's honesty, trustworthiness or fitness as a
lawyer in other respects shall inform the appropriate authority.”) (Emphasis

added), this Court has a Disciplinary Responsibility to report the alleged

violation(s) of the Rules of Professional Conduct regarding Attorney Barefoot,
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Attorney Bacon, and Attorney Hantske, to the appropriate authorities, which
would include Appellant’s allegation(s) of intentional/negligent mis?epresentation
and fraud to the Insurance Fraud Division of the Office of the Attorney General,
among other authorities. /d.

Finally, this Court should consider and deem all evidentiary documents of
record, to include, but not limited to; (1) the Employer’s Termination Notice dated
November 02, 2005; (2) the Settlement Agreement and Release entered into by
the parties on December 22, 2005 and approved by the Commission on January
05, 2006; (3) the Appellate Panel Decision and Order dated July 17, 2013; (4) the
Transcript from the Appellate Hearing convened in this matter on March 27,
2015; and (5) the Respondents’ Initial Brief dated January 21, 2016 as
INSTRUMENTS OF FRAUD.

CONCLUSION

In closing, the arguments and authorities relied upon in the Respondents’
entire Initial Brief, from page 2 to page 38, is predicated upon the intentional
negligent misrepresentation and fraud committed by Attorney Hantske on page 1
of the same. The professional conduct in this matter as demonstrated by
Attorney Hantske; Attorney Barefoot; and Attorney Bacon, all of whom are
Officers of the Court — and members of the South Carolina Bar — is deeply
disturbing and troubling. |

The Court must consider in aggregate that so long as Attorney Bacon is
allowed to continue practicing workers’ compensation law on behalf of and in the

alleged interest of injured workers’ and their families, without pause, and so long
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as Attorney Barefoot and Attorney Hantske are allowed to continue practicing
workers’ compensation law on behalf of employers and their insurance carriers,
without pause, the patently fraudulent scheme(s) and perverted application of the

Workers’ Compensation Act, as illustrated above, shall remain un/awful viable

options and intentional erroneous procedural methods utilized by the identified
Officers of the Court with intent to unlawfully prey upon and deprive vuinerable
injured workers’ and their families out of protected compensatory benefits
while securing fraudulent releases from further liability of valid injured.workers’
compensation claims on behalf of employers and insurance carriers.

Wherefore, based on the foregoing, Appellant moves this Cqurt by way of
application of Rule 269, SCACR, and/or other holding authorities, or by way of
this Court’s proper inherent and/or sua sponte authority, ex mero motu, to take
SWIFT and AGGRESSIVE ACTIONS, in the form of the issuance of an
appropriate ORDER,; |

1. That Respondents’ Initial Brief and Designation of Matter be
STRICKEN from the Record;

2. That the July 17, 2015 Circuit Court Order on Appeal be
REVERSED;

3. That Respondents’ immediately REINSTATE Appellant’s
employment, effective November 02, 2005;

4. That Respondents’ immediately release unlawfully withheld TTD
Disability Benefit Payments, at the mutually agreed upon average
weekly wage of $1,161.00 effective November 02, 2005 to date;

5. That Respondents’ immediately release the 25 percent interest
penalty on the unlawfully withheld TTD disability benefits; and

6. That the allegations of Intentional/Negligent Misrepresentation
and Insurance Fraud be reported and referred to the Insurance
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Fraud Division of the Office of the Attorney General for

investigation.

VERIFICATION

|, Alexander Guice, the named and undersigned self-represented appellant in
this matter, do hereby swear, under penalty of perjury, that | prepared, read and
reviewed the information contained herein and believe it to be true and correct to
the best of my knowledge and ability.

Respectfully submitted,
By: W

Alexander Guice

Post Office Box 13281

Tampa, FL 33681
(813) 562-0547

alguice@hotmail.com

Appellant, Pro Se

March 8 , 2016
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day of March, 2016
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Notary Public of Floriéia »of
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US Food Service, Inc., Employer, an