
Alan Wilson

Attorney General

April 11, 2011

r
*i ^

PCR Division: 803.734.3737

PCR Facsimile: 803.734.4113

Via Hand Delivery
Honorable Daniel E. Shearouse

Clerk of the Supreme Court of South Carolina
Post Office Box 1130

Columbia, SC 29211

APR 11 IM

S.C, Supreme Court

RE: Waymon Harbin, Jr. v. State of South Carolina
2008-CP-04-0073

Dear Mr. Shearouse:

Enclosed please find the original and thirteen (13) copies of the Brief of Petitioner in the
above-referenced matter for filing in your office. By copy of this letter we are serving opposing
counsel, Bruce A. Byrholdt, with two copies of this brief today.

With highest regards,

Kaelon E. May
Assistant Attorney General

SHW/aam
Enclosures

cc: Bruce A. Byrholdt, Esquire (w/Brief enclosed)

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



TOje Supreme Court of i§>outf) Carolina

Waymon S. Harbin, Jr., Respondent,

v.

State of South Carolina, Petitioner.

The Honorable J. Cordell Maddox, Jr.
Anderson County

Trial Court Case No. 2008-CP-04-00073

ORDER

For good cause shown, the request for an extension until April 11, 2012 to

serve and file the Brief of Petitioner is granted. Pursuant to this Court's order

dated March 18, 2009, any further extension request must be based on a

showing of good cause and must be signed by the appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY (7§Aju^/*j Jr^
r Clerk "

Columbia, South Carolina D (/ Q

March 13,2012

cc: Assistant Attorney General Kaelon E. May
Bruce A. Byrholdt, Esquire



Alan Wilson

Attorney General
°«c^

March 12, 2012

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, SC 29211

BCE1VI

MAR 1 2 2012

S.C. Supreme Court

RE: Waymon Harbin, Jr. v. State ofSouth Carolina /^~^
2008-CP-04-00073 (-

Dear Mr. Shearouse:

The Brief of Petitioner in the above appeal is due to be served and filed today.
However, this is to respectfully request a 30-day extension to serve and file this
Brief of Petitioner.

This extension request is not intended for the purpose of delay. Rather, this
extension request is necessitated by a heavy workload and is for good cause.

Sincerely,

fair
Kaelon E. Mi

Assistant AtWrney General

cc: Bruce Byrhodlt, Esquire

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



tEJje Supreme Court of H>outf) Carolina

Waymon S. Harbin, Jr., Respondent,

v.

State of South Carolina, Petitioner.

The Honorable J. Cordell Maddox, Jr.
Anderson County

Trial Court Case No. 2008-CP-04-00073

ORDER

The request for an extension until March 12, 2012 to serve and file the

Brief of Petitioner is granted. Pursuant to this Court's order dated March 18,

2009, any further extension request must be based on a showing of good

cause.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY OJaju^^ J. cAf^l

Columbia, South Carolina^) ^j^j

February 13,2012

cc: Assistant Attorney General Kaelon E. May
Bruce A. Byrholdt, Esquire



Alan Wilson

Attorney General

February 10, 2012

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, SC 29211

ECEIVE"

FEB 1 0 2012

S.C. Supreme Court

RE: Waymon Harbin, Jr. v. State of South Carolina
2008-CP-04-00073

Dear Mr. Shearouse:

The Brief of Petitioner in the above appeal is due to be served and filed today.
However, this is to respectfully request a 30-day extension to serve and file this
Brief of Petitioner.

This extension request is not intended for the purpose of delay. Rather, this
extension request is necessitated by a heavy workload and is for good cause.

Sincerely,

Kaelon E.&/ay
Assistant Attorney General

cc: Bruce Byrhodlt, Esquire

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



Alan Wilson

Attorney General

January 18;2012

The Honorable Daniel E. Shearouse

Clerk. Supreme Court of South Carolina
Post Office Box 11330

Columbia. SC 29211

RECEIVE

S.C. Supreme Court

RE: Waymon Harbin, Jr. v. State of South Carolina
2008-CP-04-00073

Dear Mr. Shearouse:

Enclosed please find the additional thirteen (13) bound copies of the appendix in the above-
referenced case.

Sincerely,

Kaelon E. May \J
Assistant Attorney General

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



tfnfje Supreme Court of H>outI) Carolina

DANIEL E. SHEAROUSE
CLERK OF COURT

POST OFFICE BOX 11330

COLUMBIA, SOUTH CAROLINA 29211

brenda f. shealy
CHIEF DEPUTY CLERK

January 11, 2012

(803)734-1080

FAX (803) 734-1499

Assistant Attorney General Kaelon May
Office of the Attorney General
P.O.Box 11549

Columbia, SC 29211

Re: Harbin, Waymon S. Jr. v. The STATE

Dear Counsel:

Enclosed is the Order granting your Petition for Writ of Certiorari in the above
entitled matter.

It will be necessary for you to furnish this office with an additional thirteen (13)
bound copies of the appendix within thirty (30) days from the date of this letter.

Brief of Petitioner should be served and filed on or before February 10, 2012. The
brief is not properly filed until we have proof of service.

Brief of Respondent shouldbe served and filed within thirty (30) days after
petitioner's brief is filed. We must have proofof service. Any replybrief should
be served and filed within ten (10) days after filing of respondent's brief.

Very truly yours,

CLERK

DES/jj

cc: Bruce A. Byrholdt, Esquire



QWje Supreme Court of H>outf) Carolina

Waymon S. Harbin, Jr., Respondent,

State of South Carolina, Petitioner.

ORDER

This matter is before the Court on a petition for a writ of

certiorari. The petition for a writ of certiorari is granted. The parties shall

proceed to serve and file the appendix and briefs as provided by Rule 243(j),

SCACR.

Columbia, South Carolina

January 11, 2012



Chapman, Byrholdt & Yon, l.l.p.
Attorneys And Counselors At Law

117 West Benson Street - P.O. Box 2506
Anderson, South Carolina 29622

V. Laniel. Chapman*

Bruce A. Byhholdt*

W. Patrick Yon

B. At.by Turner, m

♦Cehtipted Civil Met>iatob

March 30, 2011

Telephone (864) 225-1411
Toll Free: 800-650-1411

Fax: (864) 231-9131

Hon. Daniel E. Shearouse

Clerk of the Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

MAR 3 1 2011

S.C. Supreme Court"

RE: Waymond S. Harbin, Jr. #249126 -vs- State of South Carolina
2008-CP-04-0073

Dear Mr. Shearouse:

Enclosed please find the original and six copies of the Return to Petition for Certiorari
for filing. Please return certified copies to me in the enclosed envelope.

By copy of this letter, I am serving the same upon A. West Lee, Assistant Attorney-
General.

With kind regards, I am

BAB/adr

ends.

cc: A. West Lee

Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211-1549

Yours truly,

CHAPMAN, BYRHOLDT & YON, LLP

Bruce A. Byrholdt
Attorney for Applicant



Alan Wilson

Attorney General

;°-^5Sgc>*

ECBIVBT
MAR-3 201!

s-c- Supreme Court
March 3, 2011

Via Hand Delivery
Honorable Daniel E. Shearouse

Clerk of the Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

RE: Waymon Harbin, Jr., 249126 v. State of South Carolina
2008-CP-04-0073

Dear Mr. Shearouse:

Enclosed please find die original and six copies of the Petition for Writ of Certiorari and two
copies of the appendix in the above matter for filing in your office. By copy of this letter I am serving
opposing counsel with this petition today.

AWL/lp
Enclosures

cc: Bruce Byrholdt, Esquire

Assistant Attorney General

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



3H)e Supreme Court of i£>outf) Carolina

Waymon S. Harbin, Jr., Respondent,

v.

State of South Carolina, Petitioner.

The Honorable J. Cordell Maddox, Jr.
Anderson County

Trial Court Case No. 2008-CP-04-00073

ORDER

For good cause shown, the request for an extension until March 7, 2011 to

serve and file the Petition for Writ of Certiorari and Appendix in this matter is

granted. Pursuant to this Court's order dated March 18, 2009, any further

extension request must show the existence of extraordinary circumstances, state

what measures are being taken to insure that no further extension will be required,

and be signed by the appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

Columbia, South Carolina

February 7, 2011

cc: Assistant Attorney General A. West Lee
Bruce A. Byrholdt, Esquire

Clerk



Alan Wilson

Attorney General

February 4, 201

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, SC 29211

FEB 0 4 2011

S*C< Supreme Court

0
RE: Waymon S. Harbin, Jr. v. State of South Carolina

2008-CP-04-00073

Dear Mr. Shearouse:

The Petition for Writ of Certiorari and Appendix in the above appeal are
due to be served and filed today. However, this is to respectfully request a 30-
day extension to serve and file these documents.

This extension request is not intended for the purpose of delay. Rather, this
extension request is necessitated by a heavy workload and is for good cause.

Sincerely,

A. West Lee

Assistant Attorney General

In compliance with:
In Re: Extensions in Criminal and Post-Conviction Relief Cases, (S.C. Sup. Ct. order dated

March 18,2009) (Davis Adv. Sh. No. 13 at 1).

SALLEY W. ELLIOTT ^
Assistant Depuly Attorney General

BRUCE A. BYRHOLDT

Attorney for Petitioner

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



Wqz Supreme Court of i£>outf) Carolina

Waymon S. Harbin, Jr., Respondent,

v.

State of South Carolina, Petitioner.

The Honorable J. Cordell Maddox, Jr.
Anderson County

Trial Court Case No. 2008-CP-04-00073

ORDER

For good cause shown, the request for an extension until February 4, 2011

to serve and file the Petition for Writ of Certiorari and Appendix is granted.

Pursuant to this Court's order dated March 18, 2009, any further extension

request must be based on a showing of good cause and must be signed by the

appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY

lerk

Columbia, South Carolina

January 7, 2011

cc: Assistant Attorney General A. West Lee
Bruce A. Byrholdt, Esquire

c



Henry McMaster

Attorney General
0/^tfS<^

January 5. 2011

The Honorable Daniel E. Shearouse

Clerk of Court. South Carolina Supreme Court
Post Office Box 11330

Columbia SC 29211

Re: Waymon S. Harbin, Jr. v. State of South Carolina

2008-CP-04-00073

^ECEPF1

JAN 0 5 2011

S.C. Supreme Court

^

Dear Mr. Shearouse:

The Petition for a Writ of Certiorari and Appendix in the above appeal is due to be served
and filed today. I would respectfully request a 30-day extension in which to serve and file this.

This extension request is not intended for the purpose of delay, but is necessitated by my
heavy workload.

AWL/ab

Cc: Bruce A. Byrholdt, Esquire

A. West Lee

Assistant Attorney General

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC29211-1549 • Telephone803-734-3970 • Facsimile 803-253-6283



lEtyz Umpreme Court of H>outl) Carolina

Waymon S. Harbin, Jr., Respondent,

v.

State of South Carolina,
Petitioner.

The Honorable J. Cordell Maddox, Jr.
Anderson County

Trial Court Case No. 2008-CP-04-00073

ORDER

The request for an extension until January 5, 2011 to serve and file the

Petition for Writ of Certiorari and Appendix is granted. Pursuant to this

Court's order dated March 18, 2009, any further extension request must be

based on a showing of good cause.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY

Clerk

Columbia, South Carolina

December 7, 2010

cc: Assistant Attorney General A. West Lee
Bruce A. Byrholdt, Esquire



Henry McMaster

Attorney General

December 6. 2010

The Honorable Daniel E. Shearouse

Clerk of Court, South Carolina Supreme Court
Post Office Box 11330

Columbia SC 29211

DEC-6 2010

S.C. Supreme Court

Re: Waymon S. Harbin, Jr. v. State of South Carolina

2008-CP-04-00073

Dear Mr. Shearouse:

The Petition for a Writ of Certiorari and Appendix in the above appeal is due to be served
and filed today. I would respectfully request a 30-day extension in which to serve and file this.

This extension request is not intended for the purpose of delay, but is necessitated by my
heavy workload.

AWL/ab

cc: Bruce A. Byrholdt, Esquire

Sincerely,

A. West Lee

Assistant Attorney General

Rembert C.Dennis Building • Post OfficeBox 11549 • Columbia. SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



OCT-06-2010 13:26 From:SCCID APP" LATE DEF 803 734 1397
Fax sent by : 8642319131 CHAPMAN BYRHOLDT TOM

Tr-4.1499 P.2'2

16-85-69 16:00 Pg: 1/1

Chapman, Bybholi>t & Yon, Ij.l.f.
Attohnbts and CofUKasuasB At La*

117 Wbst Bmraott Bekbbt - P.O. Box 3606
-Anxhekson, SotttH Oabocutca 29622

V. LlATfiBX, Ctt*M«AW*
BSDOX A. BYXHOIjDT*
W. Patbiob YOW

E. 4t-«"t Tgbnbe, XH

*CUUUUJ> ClVlXj UEDUSQS

October 1.2009

Via FaxniS Moil Tor 803.734-1397

Loriene French

T.^gaJ Services Coordinator
SCCH)

P.O.Box 11589

Columbia, SC 29211-1589

RECEIVED

OCT 0 6 2Qiu

S.C SUPREME COURT

Tbxiefhoms (864) 225-14.11
TollFkb* 800-960-1411

Fax: (864) 331-0181

RE: Waymond S. Harbin, Jr. #249126 -vs-State of South Carolina
20O8-CP-O4-OOO73

Dear Ms. French:

I will be Mr. Harbin's cowwel for this appeal. You mayclose your file regarding this
matter.

Wilh kind regards, I am

T & YON, LLP

BAB/adr



Henry McMaster

Attorney General

October 5, 2010

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

OCT - 5 2010

S.C. SUPREME COURT

RE: Waymon Harbin, Jr. v. State of South Carolina
Case #2008-CP-04-00073

Dear Mr. Shearouse:

Please be advised that the PCR transcript has been received in this Office on October
5, 2010. We understand that the Petition for Writ of Certiorari will be due on Monday,
December 6, 2010. If this date is incorrect, please advise.

If this Office can be of further assistance, please call.
i

Sincerely,

AWL:las

A. Wes't L/ee

Assistarj/Attorney General

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



Henry McMaster
Attorney General

SoutH cN

April 22, 2010

Ms. Tracy Garrett
South Carolina Court Administration

1015 Sumter Street, Suite 200
Columbia, South Carolina 29201

Re: State of South Carolina v. Waymon Harbin, Jr.
Case #2008-CP-04-00073

Dear Ms. Garrett:

Please find enclosed a copy of letter dated January 14, 2010 requesting the PCR transcript
on the above named individual taken on March 26, 2009before the Honorable J. Cordell Maddox,
Jr. for the term of theCourt of Common Pleas for Anderson County. According to ourrecords, the
court reporter, Donna Brady, had sixty (60) days from the date of the initial request in which to
prepare thetranscript and forward it to ourOffice. To this date, wehave notreceived the transcript
nor an Orderfrom SupremeCourt extendingthe timefor the transcript to be prepared and delivered
to this Office. If the conviction and sentencing were on different dates but Ms. Brady was not the
reporter for both, let me know immediately, in writing, so that I can contact the otherreporter.

/las

Enclosures: noted

Sincerely.

Lisa A. Si

Legal Assistant to
A. West Lee

Assistant Attorney General

cc: Janet Johnson, SC Supreme Court

RembektC. Dennis Building Post Office Box 11549 Coi.i:\ii!!A: SC 29211-1549 Telephone 803-734-3970 • Facsimile 803-253-6283
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January 14. 20H)
Donna M. Bradv

i 107 Broadwater Drive

Anderson. South Carolina 20624

Re: Waymon Harbin v. State of South Carolina
Case=2008-CP-04-00073

Dear Ms. Brady:

Please prepare the PCR transcript for the above named individual taken on March 26
2009 before the Honorable J. Cordell Maddox. Jr. for the term of the Court of Common Pkas
for Anderson county. If you have already typed it once for Appellate Defense, let me know
before you send me a copy.

If the conviction and sentencing were on different dates but you were not the reporter
for both. let me know immediately so that Ican contact the other reporter.

Please note that the amended Rule 227(e) (3), SCACR. now requires as detailed an
index ror PCR hearings as for trial transcripts filled in the Supreme Court. The index should
include all exhibits. If exhibits were not introduced, then please note that no exhibits were
submitted at the hearing.

If this transcript will exceed S500.00 in cost, please inform me in writing before you
complete this transcript. If you will prepare this transcript and forward it to me along with vow
statement. Iwill arrange for payment. Plea?? note fhp.t all statements are to be signed

S( :^.!0;en.e (.,.-n

.•-w / •..--

Lisa A. $uber\
Legal Assistant to
Gregory P. Jones. Jr.
Assistant Attorney Gener-



Henry McMaster

Attorney General
°*s57Jm^

RECEIVER
APR 2 2 2010

S.C. SUPREME COURT
April 22, 2010

Honorable Daniel E. Shearouse

Clerk of the Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

RE: State of South Carolina v. Waymon S. Harbin, Jr.
Case #2008-CP-04-00073

Dear Mr. Shearouse:

I will be representing the State regarding this matter. Please note me as counsel of
record for the State and forward all future correspondence regarding this case directly to
me.

Sincerely,

AWLIas

cc: SC Office of Appellate Defense

A. West Lee

Assistant Attorney General

Rembert C.Dennis Building • Post Office Box 11549 • Columbia. SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



Henry McMaster

Attorney General

TO:

FROM:

SUBJECT:

Ms. Janet Johnson

Supreme Court

Lisa Suber

Attorney General's Office

State of South Carolina v. Waymon Harbin
Case #2008-CP-04-00073

January 14, 2010

RECEIVER
JAN 1 4 2010

S-C. SUPREME COURT

The transcript request submitted to the initial court reporter, Sharon Vizer-Hanks, was mailed on
September15,2009. Ms. Vizer-Hanks sent us documentation that informedus that no hearing took
placeon that date. After speakingwith the Assistant AttorneyGeneralhandling the appeal, Gregory
Jones, he stated that the hearing was held on the following Thursday, March 26, 2009. A transcript
request was submitted to the new court reporter, Donna Brady, on today's date.

Rembert C.Dennis Building • Post Office Box 11549 • Columbia. SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



Henry McMaster

Attorney General

Donna M. Brady
1107 Broadwater Drive

Anderson, South Carolina 29624

January 14,2010

Re: Waymon Harbin v. State of South Carolina
Case #2008-CP-04-00073

Dear Ms. Brady:

Please prepare the PCR transcript for the above named individual taken on March 26,
2009 before the Honorable J. Cordell Maddox, Jr. for the term ofthe CourtofCommon Pleas
for Anderson county. If you have already typed it once for Appellate Defense, let me know
before you send me a copy.

If the conviction and sentencing were on different dates but you were not the reporter
for both, let me know immediately so that Ican contact the other reporter.

Please note that the amended Rule 227(e) (3), SCACR, now requires as detailed an
index for PCR hearings as for trial transcripts filled in the Supreme Court. The index should
include all exhibits. If exhibits were not introduced, then please note that no exhibits were
submitted at the hearing.

If this transcript will exceed $500.00 in cost, please inform me in writing before you
complete this transcript. If you will prepare this transcript andforward it tome along with your
statement, Iwill arrange for payment. Please note that all statements are to be signed.

/las

cc: SC Supreme Court

Legal Assistant to
Gregory P. Jones, Jr.
Assistant Attorney General

RemuektC. Dennis Building • Post Office Box 11549 • Columbia. SC 29211-1549 • Telephone 803-734-3970 Facsimile 803-253-6283
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Henry McMaster
Attorney General

°^OUTttC"

September 15. 2009

•c

^

•fc -A<>o V*
X

^ t>

Sharon Vizer-Hanks

Post Office Box 52

Honea Path, South Carolina 29654

Re: Waymon S. Harbin, Jr. v. State of South Carolina
Case #2008-CP-04-00073

Dear Ms. Vizer-Hanks:

Please prepare a transcriptof the PCRproceedingsof the above named individual taken
on March 19, 2009 before the Honorable J. Cordell Maddox, Jr. for the term of the Court of
Common Pleas for Anderson County. If you have already typed it once for Appellate Defense,
let me know before you send me a copy.

If the conviction and sentencing were on different dates but you were not the reporter
for both, let me know immediately so that I can contact the other reporter.

Please note that the amended Rule 227(e) (3), SCACR, now requires as detailed an
index for PCR hearings as for trial transcripts filled in the Supreme Court. The index should
include all exhibits. If exhibits were not introduced, then please note that no exhibits were
submitted at the hearing.

If this transcript will exceed $500.00 in cost, please inform me in writing before you
complete this transcript. If you will prepare this transcript and forward itto me along with your
statement, I will arrange for payment. Please note that all statements are to be signed.

Sincerely.

Lisa A. Suoer

Legal Assistant
/las

cc: SC Court Administration

RembfrtC Dennis Building • Post On ice Box 11549 Cun.MiiU.SC 29211-1549 lphone S03-734-3970 Facsimile 803-253-6283



%
Henry McMaster

Attorney General

°^oiftt^

September 15, 2i

The Honorable Daniel E. Shearouse

Clerk of the Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

Re: Waymon S. Harbin, Jr. v. State of South
2008-CP-04-0073

<?.

r?7.

Dear Mr. Shearouse:

Enclosed is for filing is a notice of appeal in the above case. Also enclosed are the
following:

1. Proof of service of the notice of appeal on the respondent.
2. A copy of the order which is to be challenged on appeal.
3. A copy of the letter to the court reporter requesting the PCR transcript.

With highest regards

Enclosures

cc: Bruce A. Byrholdt, Esquire
The Honorable J. Cordell Maddox, Jr., Clerk of Court of Anderson County
Appellate Defense
Trisha Allen, Victims Services

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



Waymon S. Harbin, Jr,

State of South Carolina,

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Anderson County

The Honorable J. Cordell Maddox, Jr.

Case No. 2008-CP-04-0073

vs.

NOTICE OF APPEAL

<fe<&
J> ^1

'«/x'A
%,%

ca^%•

Respondent,

Petitioner.

The State of South Carolina hereby appeals from the Order of the Honorable J. Cordell

Maddox, Jr., dated August 26, 2009, granting post-conviction relief to the Respondent. The State

received notice ofthe entry of the order on August 28, 2009, in the matter ofWaymon S. Harbin, Jr.

vs. State of South Carolina, Case No. 2008-CP-04-0073.

Respectfully submitted,

HENRY D. MCMASTER

Attorney General

JOHN W. McINTOSH

Chief Deputy Attorney General

SALLEY W. ELLIOTT

Assistant Chief Deputy Attorney General

[Signatures continued on nextpage]



Columbia, South Carolina
September 14, 2009

Othercounsel ofrecord:

Bruce A. Byrholdt, Esquire

By:

GREGORY P. JONES, JR.

Assistant Attorney General

P.O. Box 11549

Columbia, S.C. 29211
(803)^34-3737

"4v



Waymon S. Harbin, Jr.

State of South Carolina,

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Anderson County

Honorable J. Cordell Maddox, Jr., Judge

Respondent,
vs.

Appellant.

PROOF OF SERVICE

H

% %, +
%

PERSONALLY appeared before me, Lisa A. Suber, who being duly worn, deposes and says:

That there is a regular communication by mail throughout the State of South Carolina, and that this
is a proper circumstance for service by mail; and,

That the foregoing NOTICE OF APPEAL was served on the following person on September 15,
2009 by depositing one copy of each in the U.S. Mail, postage prepaid, addressed as follows:

Bruce Byrholdt, Esquire
Post Office Box 2506

Anderson, South Carolina 29622

AhDATED this /^=9ay of 'OtptX^i^O,

SWORN to before me this

w_j7day of0^9

\ffW\
otary Public for South Caro

_(L.S.)

My Commission Expires: My Commission Expires
January 30,2013

Lisa A. Suber

Legal Assistant

2009.

'AJhaJ



SEP-01-2009 14:14 FROM:RND CLERK ^ COURT 8642604715 TO-^34 4113 P.2'4

A TRUE COPY

IN THE COl rRT^F3 COMMON P-EAS \#

CLgBKOFCOUPT £>J>

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

Waymon S. Harbin, Jr.249126
APPLICANT,

VS.

STATE OF SOUTH CAROLINA,

RESPONDENT.

ORDER
:r

C"5

CO

3>d

So
m

CD

wo

2008-CP-O4-00073 ' i : T 1

m

r.: c/i

!j>

o;

This matter is before the Court on the State's Motion to Dismiss and Applicant Waymon

S. Harbin's, Jr. (Harbin), Application for Post Conviction Relief. There have been two prior

orders which dismissed the Applicant's request for Post Conviction Relief. After a complete and

thorough review of the record, this Court finds the Applicant has never had his day in court for

an evidentiary hearing on Post Conviction Relief. He is incarcerated at McCormick Correctional

Institution and he has never been brought to court for any evidentiary hearing. Applicant would

assert that the Statute of Limitation should be tolled in this matter because he never received an

evidentiary hearing. Moreover, Applicant was never appointed counsel to assist him and as a pro

se litigant he timely responded to the Respondent's Conditional Motions to Dismiss. I find

justice requires that he be allowed to present his evidence that his guilty plea was not knowingly,

intelligently and voluntarily entered and that he did not have the effective assistance of counsel

because Mr. Warder had only been hired a few days before this trial was scheduled and did not

have any opportunity to investigate the case.

I find that justice requires the State's motion to dismiss based upon the statute of

limitations and subsequent PCR application should be denied and Applicant should have an

evidentiary hearing.
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This Court held an evidentiary hearing on March 19, 2009. The Applicant and his former

attorney Richard Warder testified at the hearing, I find that Applicant did not have the effective

assistance of counsel based upon the following reasons:

FINDINGS OF FACT

1. Applicant was charged with murder. Mr. Warder was retained by Applicant's family

on or about April 15, 1998. On April 16, 1998, Mr. Warder filed a motion for a continuance

asserting he had just been retained, that he needed time to review discovery material and properly

prepare for trial. The Court denied his motion for a continuance and the case was called for trial

on Tuesday, April 21, 1998. Mr. Warder has less than five (5) days to prepare to defend a charge

of murder in a jury trial.

2. On April 16, 1998, Mr. Warder requested a continuance of the case before the

Honorable Gerald Smoakwhich was denied Mr. Warder requested the continuance in order to

have time to prepare Applicant's defense to the charge ofmurder.

3. Mr. Warder testified at the evidentiary hearing that he was prepared to proceed to trial

on Tuesday, April 21, 1998 despite the fact he had requested a continuance because he needed

time to preparea defense. Tf Mr. Warder was ready for trial why did he request a continuance.

The record in this case reflects more than 83 items ofdiscovery materials which had been

produced to a former attorney of the Applicant of more than 350 pages of documents plus

physical evidence which was in the custody of the Anderson County Sheriffs office.

4. I further find that Applicant's guilty plea was not freely, voluntarily, knowinglyand

intelligently entered because he did not have the effective assistance of trial counsel who would

have conducted a thorough investigation of the case because of the extremely short amount of

time Mr. Warder was involved in the case, trial counsel's failure to review more than 350 pages
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ofdiscovery material, trial counsel's failure to review the physical evidence in the case. nr^K

5. I further find that had trial counsel had sufficient time to prepare a defense and prepare

for trial that it was reasonable a different result would have been achieved.

CONCLUSIONS OF LAW

1. This Court has jurisdiction over the PCR claim pursuant to S.C. Code of Laws Sec.

17-27-30 (1976, as amended).

2. PCR applicant may attack voluntarinessand intelligence character of his guilty plea by

establish he had the ineffective assistance of counsel. An applicant for PCR must establish that

trial counsel's representation fell below an objective standard of reasonableness, and that, but for

counsel's errors, there is a reasonable probability the result would have been different. Jackson

v. State. 355 S.C. 568, 586 S.E.2d 562 (SC 2003)(citations omitted).

IT IS THEREFORE ORDERED, that the convictions of Waymon S. Harbin, Jr. in case

nos. 1998-GS-04-93 and 94 are hereby vacated and he is granted a new trial.

IT IS SO ORDERED.

AUG.>!#2009
ANDERSON, SC

^w/.
J. CORDELL MADDOX,
CIRCUIT JUDGE
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