IN THE COURT OF APPEALS

STATE OF SOUTH CAROLINA /\ cg(gug'

Appeal from Richland County
Doyet A. Early III, Circuit Court Judge
Case No. 2008-CP-40-6656

T POy
Appellate Case No. 2014-002029 }imy il W B

LJEr TR S

John R. Rakowsky, MAR 07 2615
Respondent

V.

Law Offices of Adrian L. Falgione, LLC, James Spencer,
Estate of Doris Holt, Nick Williams on behalf of RSC,
Irene Santacroce, Rodney Keith Lail, Marguerite Stephens
Ricky Stephens, Michael Hartness, Horry County, SC, -
Eugene Chewing, and Glenn W. Harrison,

Defendants,
Of whom James Spencer, Irene Santacroce, Rodney Keith

Lail, and the Estate of Doris Holt are the
Appellants.

MOTION TO DISMISS
OR MOTION TO REQUIRE COMPLIANCE WITH RULE 210(C) AND (G)
AND TO PAY RESPONDENT’S ATTORNEY FEES

Respondent John Rakowsky once again moves the Court for an order dismissing
this appeal. In the alternative, Rakowsky moves for an ordef requiring Appellénts to
comply with the South Carolina Rules of Appellate Practice with respect to the content of
the Record on Appeal. If this Court permits Appellants to proceed with this appeal
despite the numerous rule violations set forth beloV\./, Rakowsky respectfully requests that

Appellants be required to pay his attorneys’ fee and costs for the filing of this motion and




any future attorney’s fees that may be incurred as a result of Appellants’ future rule
violations.

Appellants have refused on multiple occasions to comply with the time limits in
this appeal; now they have ignored their obligations regarding the content of the Record
on Appeal (in additional ways not already pointed out by fhis court). Rakowsky
respectfully asserts that the latest incident of blatant failure to comply with the SCACR
and at least one (1) order of this Court, dismissal is warranted. If, however, this Court is_
once again going to permit repeated violations, Rakowsky asserts that Appellants should
be required to fully comply with the Rules as to the content and assembly of the Record
on Appeal. In support, Rakowsky would show that, to date, Appéllants, have violated the
SCARC in the following manner: |

1. By letter dated February 10, 2015, this Court notified Apellants that the
Notice of Appeal was defective for failing to pay the filing fee and failure
to include a copy of the order being appealed. Those omissions were
apparently remedied on May 4, 2015, when copies of Judge Early’s orders
dated June 23, 2014' and December 18, 2014 were 4ﬁled with this Court.
See also order filed June 29, 2015, indicating a copy of the order on appeal
had been received. The failure of the Appellants to iﬁclude copies of the
order on appeal rendered the Notice of Appeal defective. Nonéthe’less, the

Notice of Appeal was accepted.

! Judge Early’s order dated June 23, 2014 was the subject of the September, 2014 appeal that was
dismissed by order of this Court dated June 29, 2015.




. On the same date this Court issued the June 29, 2015 order, a letter was
transmitted to Appellants advising the initial .brief and designations were
due within thirty (30) days of the letter, i.e., no later than July 29, 2015, |
. On July 28, 2015 in this Court, Appellants requested an extension of time
for filing of their initial brief, and Rakowsky did not object. The motion
for an extension of time for filing the initial brigf in this appeal was
granted by this Court by order dated July 29, 2015. Appellants’ initfal
brief and designations were then due August 29, 2015.

. On Auguét 31, 2015, this Court received another motion (dated Augﬁst 28,
2015) for extension of time (30 additional dayé requested) frbrr_l thé pro se
Appellant and the other Appellants’ counsel. Rakowsky objected to this
extension, pointing out the false statements made to the Couﬁ in Support

of the motion. Appellants failed to timely file a reply to Rakowsky’s

objection, and by motion received September 14, 2015, they requestéd an -

extension to file their reply.

. By letter dated October 2, 2015, Rakowsky pointed out that Appellants
had again missed their deadline for filing the Initial Brief and
Designations and he asked for a dismissal of the appeal.

On October 26, 2015, almost two (2) months after the extended deadline
 had expired, and without permission of this Court to do so, Appellants

filed their Initial Brief and Designations.




7. By order dated November 25, 2015, this Court granted Appellants’ second
request for extension of time? and dismissed Rakowsky’s motion to
dismiss the appeal. In so doing, this Court notified Appellants thét “Injo
further extensions will be granted absent extréordinary circumstances, and
failure to serve and file these documents within this timeframe may result
in the dismissal of this appeal.”

8. Rakowsky timely filed his Initial Response Brief and Designations and
appellants timely filed an initial reply brief on January 11, 2016,

9. Pursuant to Rule 210(a), Appellants were required to file the Record on
Appeal no later than February 11, 2016. |

10. Appellants did not file or serve the Record on Appeal until February 26;
2016. It was fifteen (15) days late.

11. On March 1, 2016, this Court sent a deficiency letter to Appellants,
advising of several technical deficiencies in tﬁe Record on Appeal and
providing aﬁ additional ten (10) days to cure the deficiencies.

12. The Court did not sua sponte reject the Record on Appeal, even though it
was more than two (2) weeks late, and no “extraordinary circumstances”
were proffered for the late filing, in violation of this Court’s order dated

November 25, 2015 (see Paragraph G supra.)

2 Granting the motion would have given Appellants until September 29, 2015 to file their initial

brief and designations, based on the relief requested in the motion dated August 28, 2015. See Paragraph 4
supra. The effect of the Court’s order of November 25, 2015 was to grant not only the relief requested in
the motion, but also grant Appellants an additional two (2) months of extension that they didn’t even ask
for (but simply took). See Paragraph 6, supra.




13. By both accepting the Record on Appeal, and granting an additional ten

(10) days of time in the deficiency letter of March 1, 2016, this Court has

yet again granted an extension of time to Appellants. At no point have

Appellants been required to comply with the applicable time rules set forth

in the SCARC. Appellants have not proffered any “extraordinary

circumstances” for their last two (2) failure to comply with the time limits -

required. Instead, they file what they want to, when they want to, and this

Court accepts the filings.

14. On brief review of the purported Record on Appeal (which this Court has

already identified as “deficient”) the Record violates Rule 210(c) and (g)

because of Appellants’ failure to include the following items'designated

by Rakowsky:

1.

2.

5.

Item 1, Form 4 Order of December 17, 2013 by Judge Barber;
Item 5, Form 4 Order of Judge Early dated September 10, 2014;

Item 6, Form 4 Order of Judge Early re: Omnibus Emergency
Motions) filed September 11, 2014;

Item 9, Reply to counterclaims to Second Amended Complaint for
Interpleader, filed February 18, 2011

Item 19, letter and check from Desa Ballard to James Spencer”.

15. One pleading which appears to have been designated by Appellants* was

included in the Record on Appeal and has been improperly redacted.

Attached hereto as Exhibit A is a copy of the Motion to Amend with

3

4

The check appears at Page 539 of the Record on Appeal. However, the letter is not included.

Item 2 in Appellant’s designations is “Amended Complaint”.

5




16.

17.

Proposed Complaint dated July 28, 2010; this was not designated by any -

party. Nonetheless, Appellants included the document and they
inexplicably redacted certain portions on Pages 64-65 (Paragraphs 8and 9
and a portion of Paragraph 11 of the Proposed Amended Complaint).
Appellants have not included in the Record on Appeal several of the items
they designated®, but Rakowsky makes no objection to the omission of
those items. A number of page citations in fhe Record are inaccurate®.
Lastly, the index improperly identifies several documents by generic
names rather by the actual name of the pleading or document.

Appellants have unilaterally granted themselves extensions of two (2)
months (see Paragraph 6) and fifteen (15) days (see Paragraph 10) to
which they were not entitled and for which thay have not faced any
consequences. This Court has repeatedly given them chance after chance,
and expressfy prohibited further extensions absent extraordinary
circumstances in its order dated Novembef 25,2015 (see Paragraph 7).
The latest extension (ROA due no later than February 10, 2016, filed on
February 26, 2016, without consequence) was not even requested;
Appellants simply took their time because this Court has repeatedly

refused to enforce its rules and offered no excuse for doing so.

S

6

In many instances, the designations of Appellants were vague in that they did not identify the item
by date, by what party it was filed, or even by its correct name. :

By way of example only, the Complaint for Interpleader is reflected to appear on pages 39-44 of
the ROA. However, it actually appears at pages 39-47. - :

6




18. Even when filing the Record on Appeal on their own, leisurely, délayed
schedule, Appellants’ Record on Appeal is inaccurate and incomp-l-et_e, not
only as pointed out by this Court’s deficiency letter dated March 1, 2016,
but also in the numerous errors identified above.

Rakowsky asserts that the latest, and perhaps most blatant, flouting of the Court’s

rules and orders should be the final straw which prompfs this Court to dismiss this appeal.

This Court need not view this matter in isolation; the Court need only see the similar
behavior by Appellants in Appellate Case No. 2014-000091.
For the reasons set forth above, Rakowsky respectfully requests that the motion

for another extension of time be denied.

%MM b, ity

Desa Ballard

Bar # 00498

Ballard & Watson, Attorneys at Law
Post Office Box 6338

West Columbia, South Carolina 29171
Telephone: 803.796.9299

Facsimile 803.796.1066
desab@desaballard.com

ATTORNEY FOR RESPONDENT
March 4, 2016
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Richland County
Doyet A. Early III, Circuit Court Judge
Case No. 2008-CP-40-6656
Appellate Case No. 2014-002029

John R. Rakowsky, Respondent
v.

Law Offices of Adrian L. Falgione, LL.C, James Spencer,
Estate of Doris Holt, Nick Williams on behalf of RSC,
Irene Santacroce, Rodney Keith Lail, Marguerite Stephens
Ricky Stephens, Michael Hartness, Horry County, SC,
Eugene Chewing, and Glenn W. Harrison,

Defendants, '

Of whom James Spencer, Irene Santacroce, Rodney Keith -
Lail, and the Estate of Doris Holt are the
Appellants.

CERTIFICATE OF SERVICE

I, Beth Cogan, an employee with Ballard & Watson, Attorneys at Law, do hereby
certify that on March 4, 2016, I served a copy of the Motion to Dismiss or Motion to
Require Compliance with Rule 210(C) and (G) and to Pay Respondent’s Attorney

Fees in the above-captioned case on the following individual by United States Mail, with

sufficient first-class postage affixed, addressed as follows:

James Spencer
7001 Saint Andrews Road
P.O. Box 183
Columbia, South Carolina 29212
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Michael Sribnick, MD, Esquire
3 Kenilworth Avenue
Charleston, South Carolina 29403

B Cocoe

Beth Cogan, Parale)al

March 4, 2016
West Columbia, South Carolina
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: PERSISTENT UNWAVERING.' :

: Post Ofﬁce Box 6338 | West Columb|a SC 29171 ..

o L N S L N . 226 State Street I West Columbia, SC 29169
March.,4,‘ 2016 . - e o ) . ph 803 796. 9299 | fx 803.796.1066 - | desaballard com -

Vza U S Mazl . ‘
: Honorable Jenny Abbott Krtclungs
- . South Carolina Court of. Appeals

" Post Office Box 11629 '
fﬁ Columbra South Carohna 2921 1

,' ‘ . ; . .o ru L
o R John Rakowsky vs. Adrzann Falglone et al O ﬂsa 07 rfffl{‘l
Appellate Case No.: 2014-002029 L SEJ @\Jﬁ Q 4 } "
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Dear Ms K1tch1ngs

o Enclosed please ﬁnd an orrgrnal and seven (7) copies of the Motlon to Dlsmlss or
. Motlon ‘to, Require Compllance with’ Rule 210(C) and (G) and to Pay. Respondent’ ‘
: Attorney Fees concerning 1 ‘the above- referenced matter Please clock and return the copy-to us 3
. .1 “upon hand- dellvery of the orlgmal Enclosed w1th thls letter isa check for $25 00 for the cost- .
) _,of th1s mot1on : ~ :

L By copy of this letter Tam servrng the plO se. Defendant and all counsel of record‘ ‘
. "-Thank you for your time ini this rnatter If you have any. quest1ons of concerns please do not."_’ '
' hesrtate to contact me or- Desa Ballard Wrth walm personal regards Lam, | '

Srncerely yours

T T | Beth Cogan Para&/
B S beth@desaballard com

- ¢‘C;," N (all V1aUS marl)

~ Michael Sribnick, Escjune 3
. vJames Spencer R
- John Rakowsky, Esqu1re (vra Ernall)
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226 State Street
West Columbia, SC 29169

TO: .
Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals
1220 Senate Street
Columbia, South Carolina 29201




