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STATE OF SOUTH CAROLINA

14

IN THE COURT OF COMMON PLEAS
, , , NINTHJUDICIAL CIRCUIT =~ ¢ 'S
COUNTY OF CHARLESTON CASENO.: 2011-CP-102946 1 oF £
. mrt CS
: : . 20 =
BRENT E. BENTRIM, ==
‘ . R 2
- PLAINTIFF, Vo ood

ﬁmgaT‘n:‘.‘-‘L

SUPPLEMENTAL MEMORANDUMTV. 1
SUPPORT OF WELLS FARGO BANK N.A. ’s
MOTION FOR SUMMARY|JUD

V.

WELLS FARGO BANK, N.A.,

DEFENDANT.

The Defendant, Wells Fargo Bank, N.A. (“Defendant” or “Wells Fargo”), submits this

Stpplémental Memorandum in Support of its Motion for Summary Judgment in response to the
Court’s request for additional briefing.
I. NEGLIGENCE/NEGLIGENT MISREPRESENTATION (FIRST AND SECOND

CAUSES OF ACTION)

a. Duty of Care

Plaintiff reliéd on the recent decision in Kerr v. Branch Bﬁnking & Trust Co., 2014 WL
1386873 (S.C. Sup. Ct., Apr. 9, 2014), to argue that banks o-we a duty of care to their customers.
In Kerr, the' Supr’emeVCourt did state that “[i]t is well-established that banks owe a lirﬁited' duty
of care to their customers.” Kerr, 2014 WL 13868753, *2 (emphasis added). In making that
statement, h(:;Wever, the Kerr Couth cites Burwell v. S.C. Nat'l Bank, 288 S.C. 34, 340 S.E.2d
786 (1986) and Regions Bank v. Schmauch, 354 S:C. .648, 582 S.E.2_d>v432 (Ct. App.> 2003)
-(rglie(i'on by Wells Faigo in its original Memorandum in Suppbrt of Summary Jud_gmeflt).v :
These cases hold “that a bank-bustomqr relatioﬂship is merely a lender-borrower relationshijp and

is not- fiducidry in nature unless the bank undertakes to advise its customers as part of the

" services that the bank offers.” Kerr, 2014 WL_1386873, *2 (emphasis added). Rather than create

m-s
[ (-—*“1

”\
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a new duty, the Kerr Coun sunply confirmed the existing limited duty of care owed by banks to
their customers when fiduciary telatmnshlps have arisen. Plamtxff makes no allegatlons that
Wolls F argo undertook to advise him as part of any'semcos it oﬁ"ered. Accordmgly, no
fiduciary or special relatiotlshjp existeti, and Wells Fargo owed Plaintift no duty. As such, his
Negligonce and Negligent Misrepresontati_on claims fail as a matter of lé\w. \

'

b. Statute of Limitations

“It is. settled law in South Carolina that when a person has notice of facts as aro sufﬁcient_.

to put him on 1nqu1ry, and those facts, if pursued with due dlhgence would lead to knowledge of
| other facts, he must be presumed to have knowledge of the undisclosed facts.” Multzmedza Pub.

of S. Carolina, Inc. v. Mullins, 314 S.C. 551, 554, 431 S.E.2d 569, 572 (1993) (intemnal citations
omitted). In negligence cases, the statute of limitations begins to run when a plaintiff is on
inquiry notice of the a.lleged negligence. See, e.g. Republic Contracting Corp. v. S. Carolina
Dep't of Hzghways & Pub. Transp., 332 S.C. 197, 208, 503 8.E.2d 761, 767 (Ct. App. 1998).

Prior to this action, Wells Farg_o had filed threc separate foreclosure actions against
Plaintiff alloging that he was in default: Case No. 05-CP-10-4814; Case No. 07-CP-10-3933;
and Case No. 09-CP-10-4700. Each time, he denied being past due on his péyments.
Nevertheless, on I\\Iovenﬁbet 11, 2006? Plaintiff paid the bank just ovor $13,000 to reinstate his
loan and end the 2005 foreclosure action. (Ex. 1, Bentrim Dé:po. at 135;21 - 136:7). . Then, on
December 5, 2007 he reinstated the loan again m order to end the 2007 foreclosure action, this
time- paymg approxnnately $7,000. (Ex. I, Bentrim Depo. at 137 13-16). Plaintiff tesuﬁed that
he beheved he was makmg payments on tl.me and properly and that he reinstated the loan even

- though he thought it was “wrong” to pay the amounts which the bank required. (Ex. 1, Bentrim _

Depo. at 137:17 - 138:1).
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Plaintiff admits that he was “absolutely” cohcerned about probiems with his payments in
2007. (Ex. 1, Bentrim Depo. at 140:7 - 141:8). While'the first two foreclosure ‘actions were

pending, Plaintiff inquired with the bank’s counsel as to why he was being charged improper

“amounts. (Ex. 1, Bentrim Depo. at 138:2 — 140:14). According to Plaintiff, “all they did was

send us a statement that says this is what you owe or we’re going to foreclose.” (Ex. 1, Bentrim -
: : y going

Depo. at 140:7-14).

In advance of tﬁe 2009 foreclosure, Plaintiff received a Notice of Intention to Foreclose
and, on December 8, 2008, senft to thé ba.nk What he now charaétgﬁzé§ as a qualified written
request (“QWR”) under the Real Estate S'ettlement Procedures Act (‘;RESPA”). (See Plaintiff’s
Memorandum in Opposition to- Defendant’s Motion for Summary Judgment, pp. 24_2'5 and Ex.
G thereto). In response, on December 19, 2008, the bank provided an—éxplanatory letter along
with a payment transaction history. (See Plaintiff’s Memorandum in Opposition to Defendant’s
" Motion for Summary Judgment, pp. 24-25-' ‘and Ex C thereto). Plaintiff argues that, until he
received the paymentvtransaction history in December 2008, he was unaware that his payments
were allegedly not béing properly applied to princip‘al and interest. By that time, however, he
had reinstated the loan on two separate occasions in order to stop two separate foreclosure:
actions and had “wrongly” made payments of over twenty thousand dollars. In addit410n, nothing
prevented Plaintiff from issuing a QWR under RESPA in 2605 or 2007 requiring the bank to
provide a payment transaction .history, .whic'h would have coﬁtained the same information about
the loan payments. |

Even when the facts are viewed in the light most favorable té him, it is clear that Pléintiff
was on inquiry notice of the alleged problems with the application of p_gymchts on.his loan by

2007 at the vefy latest. By that time, he (1) had already faced two allegedly wrongful
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foreclosure actions, (2) had reinstated the loan twice and paid in excess of twenty thousand
dollars to which he dld not, thmk the bank was entxtled and (3) had 1nqu1red dlrectly with the
bank’s lawyers regarding the application of payments. Plaintiff’s concern durmg this timeframe
is itidicat_iveA of the -fact that he was on notice of a problem. The fact that he did not see a
payment summary @til 2008 is immaterial. By 2007, he knew of possible problems with his
loan payments, which, if pursued with dﬁe diligence, would have led to his knowledge of the .

_ allegedly improper apphcatlon of payments of which he now complams Multzmedza 314 S.C.
at 554, 431 S.E.2d at 572. Because "Plaintiff was on inquiry notice more than three years before

‘ filing this lawsuit in 2011, his causes of action for Negligence and Negligent Misrepresentation

"are barred by the three-year statute of lhrﬁmtions, and the Court should enter summary judgment

for Wells Fargo on both claims. -

"II. BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT ACT
(FOURTH CAUSE OF ACTION) '

If Plaintiff carinot state a claim for Breach of Contract, he carm& establish tht.i elements
to prove his claim for Breach of Contract Accompaﬁi‘ed by a Fraudulent Act. See Smith v. Canal
Ins. Co., 275 S.C. 256, 269 S.E.2d 348, 350 (1980) (“There is no cause of action distinct from
breaﬁh of contract for breach of contract accompénied by a fraudulent act.”).

Plaintiff argues that Breach of Contract and Breach of Contract Accémpanied by a
Fraudulent Act are independeﬁt causes of action. Wells Fargo does not“dispute this point. An
action for Breach of Contract Accompanied by a Fra'udulént Act allows for punitiﬂre damages,
while a simple éction for Breach of Contract does not. " As such, these causes of aqtions are.
sometiﬁes pled separately. This point, however, 1s immaterial. .Summéry jﬁdgment is

appropriate because Plaintiff cannot state a claim for Breach of Contract Accompanied by a
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Fraudulent Act without also stating a claim for Breach of Contract. Judge Dennis already
dlsmlSSCd Plaintiff’s Breach of Co;tract clalﬁ As a result, Plaintiff cannot prove an essential
element of his claim for Breach Cont;'act Accompamed by a Fraudulent Act, and that cause of
action must also fail. See Smith, 269 S.E.2d at 350.

Further, assummg the purported breach of contract is the alleged failure to properly
account for paymentrof the loan origination fee and-to properly apply payments to principal and
interest, Plaintiff has failed, both in his Amended Complaint and in his memorandum opposing

summary judgment, to specify the fraudulent act he contends accompanied the -alleged -breach.

For this reason, Wells Fargo is also entitled to summary judgment.

III. RESPA (FIFTEENTH CAUSE OF ACTION) -

Even if genuine issues of materi\al fact exist as to whether Wells Fe.rgo viole_lted RESPA,
Plaintiff’s RESPA claim fails, as a matter of faw, because he suffered no actual damages as a
result of Wells Fargo’s alleged failure to respond to his QWRs. 12 U.S.C. § 2605(£)(1) provides
" that failure to comply with RESPA’s QWR provisions may result in an award of damages:

(f) Damages and cests |

Whoever fails'to comply with any provision of this section shall be
liable to the bonower for each such failure in the following

amounts:

In the case of any action by an individual, an amount equal to the
sum of—

(A) any actual damages to the borrower as a result of the*faﬂure
and -

(B) any additional damages, as the court mady allow, in the case of
a pattern or practice of noncompliance with the requlrements of
this section, in an amount not to exceed $2,000.

- In order to state a cognizable claim for damages, the borrower must explain how he was

damaged by the lender’s failure to properly respond to a QWR. See, e. g Inre Nix, 2012 WL
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27667 (Bankr. D.S.C. Jan. 5, 2012) (dismissing RESPA clalms for failure to state an adequate
claim for damages); In re Girln, 465 B.R.- 84, 95 (Bankr. D:S.C. 2012) (dismissihg RESPA _
" claims and finding that “Plaintiffs' assertion of damages without any supporting facts as to how
they were damaged is 1nsufﬁc:1ent to establlsh a claim for violation of RESP:A”) Serfass v. CIT
Grp. /Consumer Fin,, Inc 2008 WL 4200356 (D.S.C. Sept 10, 2008) (To state a claim under
: 'RESPA borrower must “show economic harm as a result of not receiving a wntten explanatlon
of the amount - due on their loan.”).

Plaintiff’s Amended Complaint alleges that Wells Fargo failed to adequately respond to
purported QWRs sent by Plaintiff to Wells Fargo on December 8, 2008, and July 21, 2010, and
that, as a result, Wells Falgo is “liable for all damages allowed "by_law thereto, as well as
attorneys’ fees and costs.” (An*lerlded Complaint § 131). The .Court ordered Plaintiff to specify
l1is damages.” In response, Plaintiff produced a Statement of Damages in' which the damages
clairlxed_for his '_RESPA claim were identical to those claimed fol many of his other causes of
action. The damages are set forth as: |

i $99,658.12- dlfference between BOA loan and current loan as of Aug 201 3

i. - $25,000.00- failure to release lien- pursuant to S.C. Code § 29-3-320

iii.  $38,500.00- payments made to Wachovia Bank, N.A. Dec. 2006 to Nov. 2008
(Ex.2, Plaintiff’s Statement of Damages). o

) None of these categories of damages relate in any way to whetl_17er or not Wells Fargo

properly responded to Plaintiff’ salleged.QWRs. The daxﬁagee'descr'ibed' in Category (i) appear
to be based on a theory that Plaintiff should be placed back in the same posmon in whlch he
would have found himself had he never exccuted the Note and Mortgage in 2002. Clearly, the -

alleged failure to properly respond to QWRs in 2008 and 2010 could not poss1bly have induced
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Plaintiff to enter into the Note and Mortgage contracts in 2002 or caused any damages related to

reﬁnancmg the Bank of America loan Category (i1) mvolves the statutory penalty for fallmg to

record a mortgage satisfaction. Clearly, the response to a QWR could not affect the validity of

the mortgage or cause damages related to the alleged failure to release the mortgage lien."

Finally, as to Category (m), the.responses to QWRs issued to Wells Fargo in 2008 and 2010
could not possibly have caused damages allegedly accruing from 2006-08. Plaintiff fails to state
" an adequate claim for damages as required by 12 U.S.C. § 2605(f)(1) and, as such, his RESPA

cause of action fails as a matter of law.

Byl e—

.Charles J. Baker, IIT (SC Bar # 486)
S. Sterling Laney, III (SC Bar # 6933)
.John C. Hawk, IV (SC Bar # 74786)
Womble Carlyle Sandridge & Rice, LLP
5 Exchange Street
Charleston, SC 29401
Telephone: (843) 722-3400

C ESTON, SC
June , 2014
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 CERTIFICATE OF SERVICE

. Ido hereby certify that on June |F¥2014, I served a copy of the within DEFENDANT
WELLS FARGO BANK N.A.’S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF

'MOTION FOR SUMMARY JUDGMENT-to Counsel of Record in the within entitled matter by
sending a copy of the same in an envelope with the correct postage prepaid addressed to:

Robert B. Varnado, Esquire
~Brown & Varnado, LLC
Post Office Box 1127

Mount Pleasant SC 29465-1 127
‘ "'WOMBLE CARLYLE SANDRIDGE & RICE, LLP
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BRENT E..BENTRIM -vs- WELLS FARGO BANK : 1

STATE OF SOUTH CAROLINA)

BRENT E. BENTRIM

-vs-

WELLS FARGO BANK, Na,

Wednesday, May 8th, 2013,

a.m.

COUNTY OF CHARLESTON )

Plaintiff (s),

Defendant (s),

Given before John P.
and Notary Public, at Womble Carlyle Sandridge & Rice,

‘ LLP, 5 Exchange Street, Charleston, South Carolina, on

"IN THE COURT OF COMMON PLEAS

Case No. 2011-CP-10-2946

DEPOSITION OF:

)
)
)
)
)
) BRENT E. BENTRIM
)
)
)
)

Crawford, Jr., Court Reporter

commencing at 10:10 o'clock,

EXHIBIT

Y

fabbles”

BESQUIRE

3 0OLVT 1 OoNS

800.211.DEPO (3376)
EsquireSolutions.com
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For the Defendant(s):

Brown & Varnado, LLG

By: Robert B. Varnado, Esquire
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BRENT E. BENTRIM -vs- WELLS FARGO BANK . 135
A, Yes.
Q. And this is another foreclosure.lawsﬁit?
A. Yeah. "
Q. Okay. And were youvrepresented by --
A. No. It's the same thing.
Q. So, the lawsuit was actually filed and you wére

?’!‘OB’IO{P

served in '05?

Yeah.

And in '07?

Yeah.

Okay.

But, the reason why -- I apologize. I wasn't
trying to be deceptive. It never went to court,
so I never looked at it, it was me workihg with
their attorney going, you know, this doesn't
appear to be right, what do we neéd to do.

Okay. Héw did you resoive the 2007 lawsuit?
Both fimes, I mean, I was at the point where,
you've got to pay or they're going to take your
house. ‘ ‘
6kay. And 80, you paid in 2007. De-you recall
the amount you paid in 2005jt0'résolﬁe the case?
And you're looking at, jﬁst so I know, the'
consumer loan payment history or are youvlqoking

at the transaction statement?

@ ESQUIRE | 800.211.DEPO (3376)

seLuTioRs _ ) EsquireSolutions.com
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BRENT E. BENTRIM . | May 08, 2013

BRENT E. BENTRIM -vs- WELLS FARGO BANK o 136

W O .o U A W N

A.

Okay. What date is that, so I'll know?

Uh-huh.

Okay. And did you sign a settlement agreement,

Lo R & B

-two o five?

I'm looking at the -- I can look at either one --
consumer loaﬁ payment history..

Okay. Which is Exhibit Twenty-three.

Yeah. Thirteen thousanq two hundred and forty-

two dollars and five cents.

9/11/2006.
Septémber 11th, 2006, okay, the thirteén thousand

two forty-two o five?

do you remember?

No. |

Okay. Did you answer the complaint, do you know?
I don't think I did. ‘ ‘

Okay. And then, in 2007 --. let me go back to

2005. So, you paid thirteen thousand two forﬁy—

Yeah. '

Dia you contact the attorney fof Wells Fargo at
the time? Did you know who the attorney was, for
Wachovia? |

I've got that."But, I did contact him.

And did you request that this amount be, you

know, applied to the balance of the loan?

AESQUI RE : | 800.211.DEPO (3376)

e Tiows EsquireSolutions.com
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BRENT E. BENTRIM ~ May 08, 2013

BRENT E. BENTRIM -vs- WELLS FARGO BANK ’ 137

A. Yes.

Q. Okay. In writing?'

a. Yes.

Q. AOkay.

A. And he, they confirmed it in a letter.

Q. That it was?

A. Yeah.

‘Q. When did you realize that it wasn't applied?

A, 2008, when I got this (indicating). .

Q. Okay. And what about in 2097?

A, That's also when I realized that it wasn't
applied.

Q. How much did you pay in 2007 fo resblve?

A. Seven thousand one hundred thirty-five fifty-one.

Q. Okay. And that was on 12/5/2007°?

A. Yeah.

Q. Now, at this point, did‘you still contend that
you were makipg the payments on time and
properly? ‘

A. - Yes.

And then, you went ahead and paid anether seven
graﬁd? .
A.  Yeah. '

Okay. And you just ‘paid it, even though you

thought it was wrong to pay this amount?

_ @ESQUIRE ' | 800.211.0590(3376)

O EsquireSolutions.com
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BRENT E. BENTRIM -vs- WELLS FARGO BANK

. May 08,2013
138

O W ~ oYy U W N

A.

0.

O

oo o0

Yeah.
Okay. In 2007, -did you say, look, we had the

same issue in '2005?

I did. ‘

And did you say, did you look into whether the

2005 payment was properly applied?

-Yeah.
You did in 20072

Yes.
Okay. In --
No. You;re asking if I asked them that or did I
do it?
My question.is did you, you're contending that in
2005, you paid thirteen thousand dollars when you
theoretically shouldn't have paid an extra
thirteen thousand dollars, because your loan was
current? ‘
Yes.
Okay. And then again,'in 2007, you‘:e>—¥
Hold on. I think you're mischaracterizing this.

!

What would happen -- and I think youlre probably

familiar with it -- is they'll say you're behind

or the bank will say you're behind, quit

accepting payments, and you've got a big lag

until everything gets stralghtened out, gets to

@ESQUIRE

800.211.DEPO (3376)

seturioNs S EsquireSolutions.com
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BRENT E. BENTRIM

BRENT E. BENTRIM -vs- WELLS FARGO BANK 139
1 the attorney, et cetera. So, some of those were,
2 yeah, payments that were not accepted during that
3 time. You know, it's not like they'll say, let's
4 keep téking your payments. It}s like, you eithef
5 pay us what is demanded or we're foreclosing.
6 It's not like, oh, let me keep paying. So, I
7 don't want that to be mischaracterized.
8 Q. Okay. Understandable.
9 A. Yeaﬁ. '
10 Q. But in 2007, the saﬁe thing happened?
-11 A. Yeah.
12 0. Okay. Did you say, look, there was an issue in
13 20057
14 A. Yeah. |
15 Q. ‘What did you do to my thirteén thousand dollars
le6 then, like what happeneq with that? Did you ask?
17 A. I did.
18 | o Okay. And what did the bank tell you or the
19 bank's attorneYs?
20 A, The bank's attorneys, you know, said this is what
21 you have. =
22 Q. Okay. Did you go ask about the previous thirtéen
23 thousand dollars? |
24 | A.  Yeah. |
25 Q. Okay. And then, you went ahead and paid them

May 08, 2013
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. Yeah. And then 'Q7 and '09 was Brock and Scott.

seven thousand one thirty-five, whatever, fifty-
one, I believe.
Yeah.

“MR. VARNADO: Off the record real quick.

(The deposition went off the record for a

brief period of time.) | ,
Okay. Back on the record. So, 2007, did you,
you inquired about what happened fo the thirteen
thousand dollérs} that's a yeé?
Yes. And I affirﬁedly (sic) told the éttorﬁeys
both times, you know, I'm not pass due, help me
with this, and all they did was send us a
statement that says this is what you owe or we're
going to foreclose.
Was it the sahe attorneys or different attorneys?
The first one was a different attorney. .

'05 was different from '077?

And '05 was a differént law firm?
Yeah. Different law firm.
Which iaw firm, do you know? We can-figure it
out.
No.
Okay.
MR. VARNADO: I can tell you right now.

sotuTions : EsquireSolutions.com
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Q. So, did that concern you in 2007?

A. Absolutely.

Q. Okay. Did you do anything besides -- what did
you do? |

A. I képt on them into 2008.

Kept on them meaning?

A, Give me records} show me what's going on, calling
in. V

Q. Okay. And you got the records in 2008 with the
Ms. Caudillo?

A. Wéll, no. .It waé late, but there was one time in
June of 2008, I believe that's the date, where,
you know, again this isn't right, there's, you
know, stuff missing, what do I need to submit to
you? Will you, you know, research it? And
they'll go, well, you know, weﬂllvgive you two
months and make this, Wh&le we research it.

Q. ‘Okay. But yoﬁ waited, okay, so you waited, you
weren't concerned about this in '07? Like did
you stay on them in 2007 because you made the
payment, I forgot the date, the dates-on here in
20072 _

A, It was the end of 2007, so we're in.2008 at.that
point. - ~

Q. But you made the.payment on, yeah, 12/5/2007.

] % ES QUIRE - 800.211.DEPO (3376)
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STATE OF SOUTH CAROLINA ) |
. C-E-R-T-I-F-I-C-A-T-E

COUNTY OF CHARLESTON ) ,

I, John P. Crawford, Jr., Court Reporter and Notary
Public, certify that.IAdid haﬁe Brent E. Bentrim to
appear before me at 10:10 o'clock, a.m. on Wednesday,
May 8th, 2013, at Wbmble CarlYle sandridge & Rice, LLP, 5
Exchange Street, Charleston, éouth Carolina; that the
wifness was sworn and cautioned to tell the truth, the
pages constitute a true and acéhrate transcript of the
testimony given at that time and place. |

I further éertify that I am not of counsel or kin to
any of the parties to this cause of action, nor am I
interested in any manner in its outcome.

IN WITNESS WHEREOF, I have hgreunto set my hand and

seal this the 14th day of May, 2013.

Notary Public for South Carolina

My Commission Expires: April 4th, 2022

ESQU RE 800.211.DEPO (3376)

so e AN . _ EsquireSolutions.com
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STATE OF SOUTH CAROLINA )
o C—E-R-T-I—F-I—CjA-T-E.
COUNTY OF CHARLESTON ) |

I, John P. Crawford, Jr., Court Reporter and Notary

‘Public, certify that I did have Brent E. Bentrim to

appear before me at 10:10 o’clock, a.m. on Wednesday,
May 8", 2013, at Womble Carlyle Sandridge & Rice, LLP, 5
Exchange Street, Charleston, South Carolina; that the
witness'was sworn and cautioned to tell the truth, the
pagés constitute a true and accurate transcript of the
testimony given at that time and place.

I further certify that I am not of counsel or kin to
any of the parties to this cause of actién, nor am I
interested in any manner in its outcome.

IN WITNESS WHEREOF, I have hereunto seﬁ my hand and

seal this the 14% day of May, 2013.

EANIAPY

Notary Public for South Carolina

=z

My Commission Expires: April 4t", 2022

RAY SWARTZ & ASSOCIATES OF SOUTH CARCLINA 1-800-822-8711
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ii.

iii.

Bentrim v. Wells Fargo, N.A.
Civil Action No.:2011-CP-10-2946
Statement of Damages:

Causes(s) 1,2,3,4,6,7,15

$99,658.12  difference between BOA loan and current loan as of Aug. 2013
$25,006.00 failure to release lien ~ pursuant' to S.C. Code. § 29-3-320
$38,500.00  payments made ‘to Wachovia Bank, N.A. Dec. 2006 to Nov. 2008

Sub-Total:  $163,158.12

Causes(s) 5,10

$38,500.00 (see A.iii above)

Causes(s) 8,14

$489,474.36 (see A.i through A iii, trebled)

Cause(s) 9

To be determined by trier of fact but no less than $100,000.00

Cause(s) 11

To be determined by trier of fact but no less than $100,000.00

Causes(s) ‘ 13

$15,000.00  One Thousand ($1,000.00) Dollars per incident x 15 incidents

Cause(s) 14
$99,658.12  (see A.iii above)

(cont’d)

EXHIBIT
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H. Cause(s) 16

Mail Frand 2007  $300,000.00
~Mail Fraud 2009 $250,000.00

Plaintiff would crave reference to all documents produced so far in discovery, including but not
limited to Plaintiff’s documerits “A.” through “PP” in Plaintifs Answer to Interrogatory number
2 of Wells Fargo’s First Set of Interrogatories, and Wells Fargo documents ## 150-153, 159-218,
2299-2304.

Plaintiff reserves the right to supplement these damages at a later time in accordance with the
rules and scheduling order(s) applicable in this case.
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STATE OF SOUTH CAROLINA

) COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2011-CP-10-2946
)
)
BRENT E. BENTRIM, )
)
Plaintiff, ) , -
, )  SUPPLEMENTAL MEMORANDUM OF
v. )  LAW IN OPPOSITION TQ WELLS3 .
)  FARGO’S MOTION FOR SUMMBRY= ~ § %
WELLS FARGO BANK, N.A, ) JUDGMENT f & ama
) ™ [
Defendant. ) o w b .
= g”‘ﬁ
52 2P {2
=g

£
TO: THE HONORABLE MIKELL R. SCARBOROUGH, CHARLESTON coOurNY
MASTER IN EQUITY:

The Plaintiff, Brent E. Bentrim (hereafter ‘Plaintiff”), by and through his undérsigned
counsel, respectfully submits this Supplemental Memorandum of Law in Opposition to
Defendant’s Motion for Summary Judgment and Defendant’s Supplvemental Memorandum of
Law in Support of Wells Fargo’s Motion for Summary Judgment submitted June 19, 2014.

LEGAL ARGUMENT AND ANALYSIS

1

1. Duty of Care.

Wells Fargo moved for summary judgment on the negligence causes of action under the
incorrect theory that a bank never owes a duty of care to a customer because the debtor-creditor
relationship is entirely contractual. However, the South Carolina Supreme Court, in Kerr v.

Branch Bank & Trust, 2014 WL 1386873 (April 9, 2014) demolished Defendant’s argument by

unequivocally holding: “[i]t is well-established that banks owe a limited duty of care to their

customers.”
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" Kerr sets forth black-letter law. Its holding is not dicta.  Kerr was published two
months before Wells Fargo filed its memorandum in éupport of the instant motion for summary
judgment and could have been easily found on Westlaw or Lexis/Nexis. Wells Fargo cannot
seriously argue it was surprised by having to discuss Kerr at the June 9, 2014 hearing. The Kerr
case should effectively end Defendant’s motion for summary judgment on negligence.

In ité Supplemental Memorandum, however, Defendant claims “[r]ather than create a
new duty, the Kerr Court simply confirmed the existing limited duty of care owed by banks to
their customers when fiduciary relationships have arisen.” [6.10.14 Memo, p- 2]. This assertion
makes no sense. It is well-established there is no general fiduciary relationship b_etwe'en a bank
and a customer; Plaintiff, however, has never asserted the existence of a ﬁduciary relationship in
the instant matter nor pleaded a breach of fiduciary cause of action.

W?lls Fargo then proceeds with a bigger non-sequiter: because Kerr cites to Burwéll V.
S.C. Nat'l Bank, 288 S.C. 34, 340 S.E.2d 786 (1986) and Regforzs Bank v. Schmauch, 354 S.C.
648, 582 S.E.2d 432 (Ct. App. 2003), Wells Fargo argues that those two earlier opinions — both
involving breach of fiduciary claims not at issue in this case — somehow turn Kérr into a breach

- of fiduciary duty case, too! This argument is irreleva;lt and confuses the issue at hand — whether
or not there can be any duty of care owed by a bank in a negligence case. Kerr says the answer
to that question is “yes.” |

Thus, Plaintiff is not required to aliege'or plead a fiduciary relationship in order to sue on
the limited [i.e., non-fiduciary] duty of care established in Kerr. Neithe;-Burwell nor Shmauch
\discuss the limited duty of care set forth in Kerr. ANeither BuMell nor Shmauch have' any

applicability in an action — like this one — where there is no breach of fiduciary duty cause of

action before the Court. Wells Fargo incorrectly applies all three cases. For this reason, the
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Court should not grant Wells Fargo’s motion for summary judgment on the negligence cause of
action.

Bentrim would also remind the Court that Wells Fargo continues to argue that “at all
times” the relationship between Bentrim and Wells Fargo and its predecessors was allegedly
“debtor-creditor” — yet the Wakefield Affidavit filed by Wells Fargo on June 4, 2014
simultaneously proves that Wachovia Bank, N.A. sold the note on November 29, 2006. Based
on the foregoing, Defendant was not in a debtor-creditor relationship with Bentrim for some
period after Novemlber 29, 2006 and certainly not at the time Defendant’s predecessor filed the
2007 and 2009 civil actions. These facts form the core of the negligence claim. ;I‘hus, the
argument that this was always a “debtor-creditor” arrangerﬂent between Plaintiff and Defendant
must also fail owing to the admission of the November 29, 2006 sale. At a minimum, this face
creates a scintilla of evidence to m.ilitate agai;lst summary judgment. Hancock v. Mid-South
Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009).

2. . Statute of Limitations Revised. . ’

In its original motion, Wells Fargo argued that Plaintiff’s negligence claimﬁ were based
entirely on the.‘improper origingtic)n fee. In reply, B‘entrim provided deposition testimony that

demonstrated he was not basing his claim on'the origination fee issue and, in 2007, he was
completely unaware that Wachovia was misapplying principal and interest. (EXHIBIT A to MIO
to Motion for Summary Judgment: Bentrim .Depo. Tran. 143: 6-13). Spéciﬁcally, Bentrim
provided testimony that he was unaware that Wachovia failed to appiy a payment towards
principal until he received a letter from Ms. Caudill, aﬁ‘employee of Wells Fargo, on December

19, 2008. (Id. Depo Tran. 144-145: 17-1). The lawsuit was filed on April 22, 2011. Therefore,

the statute of limitations for a negligence claim had not run at the time of commencement of this
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action; summary judgment on this ground should be denied as there is a genuine issue of material
fact. Hancock at 803.

Now Defendant wants to argue that because of the three forecl(;sure suits was on “inquiry
notice” of payment problems.‘ In doing so, Wells Fargo wants to have it both ways —~ it argues
that this is a case of simple default and gbsolutely denies that it error in creditiﬁg payments,
while at the same time it claims it revealed enough to Bentrim to require him to have filed suit
before 2007. This argument is beyond specious.

During the 2005 énd 2007 lawsuits, Beptrim was led to believe thatv any issue between
him and Wachovia was entirely related to the accounting for the originatioh fee. (See Exhibit A;
‘Depo. pp.50, 59-60, 66:68).  There is no evidence ﬂllat he had any knowiedge of a potential
cléim against Wachovia for negligence or any other cause of éction. He was repeatedly assured
the accounting for the origination would be f{xed; and that he was provided with what he later
learned were félse ﬁnancia;l documents. He Was led to believe that Defendant had autl;ority to
make such assurances At no time prior to December, 2008 can Defendant point to any
kn;)wledge imputéd to Bentrim that he knew or should have kﬁown he had claims against
Wachovia Bank, N.A.., or that his payments and fees‘ were be applied under different terms than
\the documents he signed. He also had no knowledge that Wachovia had no enforceable interest
in his loan when it sued him in 2007 and 2009. All this had been concealed by Defendant.

Defendant makes a big dea/l out of the fact that Bentrim paid reinstatements demanded in
previous actions. Paragraph 16 of the Mortgage exprg:ssly provides:’to have proceedings
discontinued upon a cure of the demand; thus, an).r cure made -under Paragraph 16 of the

Mortgage represents a settlement of all issues. It is instructive to note that when Bentrim

instituted the present action, it was not based the origination fee issue — rather, that the Defendant
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refused to let him reinstate or correct the misapplication of payments and other fees (although he
sent certified funds for this purpose). It is further instructive to note that Defehdant never details
how the. origination fee issue is either applicable or connected with the claims Bentrim has made
in the instant lawsuit. Until the December 19, 2008 Caudill letter, Bentrim could not have
known that Wachovia was ignoring the terms of the Note.

“Under South Carolina law, the burden of establishing the bar of the statute of limitations
rests upon the one interposing it, and where the testimony is conflicting upon the question, it
becomes an issue for thé [trier of fact] té decide.” Little v. Brown & Williamson Tobacco Corp.,
243 F.Supp.2d 480 (2001)(emphasis added); SC Code Ann. § 15-3-20; see, also Moriarty v.
Garden Sanctuary Church of God, 341 S.C. 320, 534 S.E.2d 672 (2000) holding “the statute of
limitations is triggered not merely by knowledge of an injury but by knowledge of facts,
diligently abquired, sufficient to put an injured person on notice of the existence of a cause of
action against another”; Rumpf v. Massachusetts Mut. Life Ins. Co., 357 S.C. 386, 593 S.E.2d
183 (Ct. App. 2004) holding “[u]nder the discovery. rule, va cause of action accrues for purposes
of the statute of limitations when a plaintiff has notice that he rﬁight have a remedy for a harm.

“Although the issue of whether a defendan'; is éstopped from claiming the statute of
limitations is ordinarily a question of fact to be detérmined by the judge, summary judgment is
appropriate where there is no evidence of conduct on the defendant's part warranting estoppel.”

3
RWE NU{(EM Corp. v. ENSR Corp., 373 S.C. 190, 644 S.E.2d 730 (2007)(emphasis added).

=7

“Defendant may be estopped from claiming statute of limitations defense if defendant's conduct
has induced delay that otherwise would give operation to statute; this conduct may be either
express representation that claim will be settled without litigation, or actions suggesting lawsuit

is unnecessary.” Moates v. Bobb, 322 §.C. 172, 470 S.E.2d 402 (Ct. App. 1996). =~/
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) In Hooper v. Ebenezer Sr. Servs. & Rehab. Ctr., 386 S.C. 108, 117, 687 S.E.2d 29, 33
(2009) the court tolled the limitations period based on the reliance of the piaintiff’ s employer that
a claim would be filed. The same principal applies here — there is deposition testimony from
Plaintiff that Wachovia would rectify errors in 2005 and 2007, and Plaintiff expressly testified he
was not aware of wrongdomg by Wachovia until 2008. 1d. at 108, 33 (“The equitable power ofa
court is not bound by cast-iron rules but exists to do faimess and is ﬂex1ble and adaptable to
particular exigencies so that relief will be granted when, in view of all the circumstances, to deny
it would permit one party to suffer a gross WrongA at the hands of the other. Equitable tolling may
be applied where it is justified under all the éircumstances.”). See also Magnoliq N. Prop.
Owners' Ass'n, Inc. v. Heritage Communities, Inc., 397 S.C. 348, 372, 725 S.E2d 112, 125 (Ct. |
App. 2012), reh'g denied (Apr. 20, 2012).

Plaintiff submits that there are enough genuine issues of materialvfact to warrant denial of
summary judgment on the statute of limitations under the scintilla rule — at least until the fuﬁ
tnial.on the merits of the case. See Moriarty v. Garden Sanctuary Church of God, 341 S.C. 320,
338, 534 S.E.2d 672, 681 (2000) (“[T]he determination of the date the statute [of limitations]
began to run in a particular case [is a question] o=f fact ...”); Graham v. Welch, Roberts &
Amburn, LLP, 404 S.C. 235, 239-40, 743 S.E.2d 860, 863 (Ct. App. 2013); Hancock at 803.

3. Breach of Contract Accompanied by a Fraudulent Act.

It is black-letter law in South Carolina that “breach of contract” and “breach of contract
accompanied by a fraudulent act” are separate causes ‘of action wh_ich can be maintained
separately from each other. Hubbard and Felix, THE'S'OUTH CAROLINA LAw ofF TorTs, 3D ED. ‘

(2004)(citing Perry v. Green, 313 S.C. 250, 437 S.E.2d 150 (Ct. App. 1993)). “Breach of

contract accompanied by a fraudulent act is not simply a combination of a claim for breach of
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contract and a cle;im fér fraud.” Ball v. Canadian Am. Exp. Co., Inc., 314 S.C. 272, 276, 442
S.E.2d 620, 622 (Ct. App. 1994). As such, there is no requirement that a plaintiff plead both
~ claims together in a single actior;. Id. Wells Fargo even concedes this point in its supplemental
memorandum at p. 4. (“Wells Fargo does not dispute this point.”)

Accordingly, the citation to Smith v. Canal Ins. Co., 275 S.C. 256, 269 S.E.2d 348, 350
(1980) makes no sense because it stands for the proposition that there is no distinction between
the causes of action for breach of contract and breach accompanied by a fraudulent act. As such,
Smith represents law that has been superseded by modern, contrary authority — as Wells Fargo
admits in its éwn memoradum. Nothing in Smith is germane to the instant case, nor are its facts
analogous; in fact, in Smith, the plaintiff could not even prove the existence of a breach of
contract — whereas here, Bentrim can and does in the Amended Complaint. Based on the
foregoing, Smith should not be gonsidered controlling authority.

Thus, Wells Fargo remains in the same boat as before. It can point to no authority of any
sort for the proposition that the dismissal of a Breach of Contract claim on grounds other than
factual grounds somehow precludes a separate Breach of Contact Accompanied by a Fraudulent -
Act claim. The absence of a;uthority is fatal to its argixment.

Judge Dennis dismissed Plaintiff’s original, pro se Breach of Contract cause of action
because of a pleading error — i.e., the failure to specify which contract Defendant allegedly
breached, and failing to submit an affidavit to that effect; he denied Plaintiff’s request to amend
the pro se complamt or to enlarge time to file an afﬁdavnt or let the P:untlff be sworn under
oath in the courtroom. Judge Dennis’ ruling was thus the functlonal equivalent of a Rule

12(b)(6) dismissal with prejudice. The pleading errors have been corrected by more specific

allegations in the Amended Complaint, along with the Memorandum in Opposition to
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Defendant’s Motion for Summary Judgment, and made absolutely obvious throughout litigation.
Judge Dennis made no findings of fact or conclusjons of law that Wells Fargo did — or did not —
specifically breach the terms of the Note and/or Mortgage and/or the Adjustable Rate Disclosure
Statement..

What is most ironic is that Defendant’s Counter-claim for Breach of Contract survived
Plaintiff’s Motion for Summary Judgment. However, now Defendant is proposing, through its
Supplemental Memorandum, that this same contractual relationship doesn’t e'xist?v If ﬁentrim’s
instant cause of action is dismissed, but Defendant is allowed to proceed on a Breach of Contract

Counter-claim arising_out of the same contractual relationship, the result would be a manifest

injustice.
4. RESPA.

As a threshold matter, the Court should reject the “insufficient damages” argument

advanced by Wells Fargo for the first time at the June 9, 2014 hearing. Eoth Defendant’s May
19, 2014 motion (Section 12) and June 6, 2014 memorandum of law are absolutely silent on the
“insufficient damages” issue. Thus, Plaintiff submits that the issue of insufficient damages is not
fairly before the Court on the instant motion; procedlu‘ally, Plaintiff should only be required to
defend a motion based on the particular grounds set forth in the motion. See Rule 7(b), SCRCP.
To advance the insufficient damages argument, Defendant should have filed an amended motion
within ten (10) days of the hearing, pursuant to Rule 6(d), SCRP. If Defendant wishes to pursue
this theory now, it should be included in a new motion for summary judgr;;:nt. S
Second, Plaintiff is entitled to seek recovery of .d‘amages detefmined by the Court. For the

purposes of surviving a summary judgment motion, Bentrim would be entitled to an award'by

the Court of up to $2,000.00 under 12 U.S.C.A. § 2605(1)(B) “in the case of a patternv or practice

488



N

" of noncompliance with this section.” He would also be entitled to his attorneys’ fees under 12
U.S.C.A.'§ 2605(3). As Wells Fargo concedes, statutory damages and fees were referenced in
Plaintiff’s damages calculations.

Plaintiff has afﬁrmatively established that Wells Fargo ignored or only partially; answered
QWRs from 2008 and 2010. Plaintiff still contends that Wells Fargo has not adequately
identiﬁed how it is entitled to enforce. Even if the Court accepts Wells Fargo’s position, it took
over three years of litigation before Defendant finally admitted on June 4, 2014 — five days
before the hearing — that it had sold a 100% interest in the Note [although this- admission
completely contradicted its: prior pleadings; arguments of counsel at multiple hearings; its
discovery responses; the Lost Note Affidavit (which affirmatively asserted the Note had never
been sold) and the deposition of Wachovia Vice President Tracy Thomas]. Plaintiff submits
these facts alone are sufficient to raise genuine issues of material fact regarding a pattern and
practice of non-compliance, which in turn are sufficient to trigger an award under 12 U.S.C.A. §

2605(1)B). Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009).

Defendant next argues that Plaintiff’s specific calculations of daméges cannot apply to a

t

RESPA claim. This argument should fail also. First, Defendant relies on I re Nix, 2012 WL

27667 (Bankr. D.S.C. Jan, 5, 2012) and In re Ginn, 465 BR. 84,\ 95 (Bankr. D.S.C. 2012) -
which both deal with sufﬁciencvy of pleading — not summary judgment; it should be further noted
that the federal courts use a different su.mmary judgment standard than S(Luth Carolina. Second,
* there is a split in authorities as to whether Plaiqtiff must prove RESPA .damages with
particularity. In In re Lacey, 4#0 B.R. 13, 50 (Bankr. D.Mass. ..2012), the Court held that

darhages from a failure to respond to the QWR can be inferred. /d. at 50. Since there is no

controlling authority on this issue in South Carolina, summary judgment is indppropriate at this
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stage as a matter of law. Finally, and importantly, Plaintiff has alleged actual pecuniary losses for
the RESPA claim; Defendant now wants to argue whether the pecuniary losses are applicable —
which is a sine qua non of a genuine issue of material fact. At a minimum Plaintiff has met his
burden of establishing a scintilla of evidence of pecuniary loss (including but not limited to
attorneys’ fees, as discussed above).

S. Analysis of CFS, LLC v. Bank of America.

At the June 6, 2014 hearing, Defendant cited CFS, LLC v. Bank of America, ‘962 N.E.2d
151 (Ind. Ct. App. 2012) for fhe proposition that — when Wells Fargo Bank, N.A. merged with
Wachovia Bank, N.A. — Wells Fargo automatically became the holder of the note pursuant to 12
USCA § 215(a)(e). This case was not cited in either Defendant’s motion or memorandum of
law. Applying the holding of CFS, LLC, Defendant then argued that 12 USCA '§ 215(a)(e)
‘somehow (;htweighed Atrticle 3 of the U.C.C. (S.C. Code Ann. § 36-3-1 Ql et seq.)

CFS, LLC, however, do-es not supplant Article 3. In CFS; LLC, the Indiana Court of
Appeals clearly was applying that state’s version of Section 3-301 of the UCC. Id., 962 N.E.2d
at 153, n2. It neverlruled that Bank of America was automatically a holder by virtue of 12
USCA § 215(a)(e) — only that Bank‘of Aﬁerica had e;lforcement rights under Section 3-301.

What distinguishes the instant case from.CFS, LLC is the undeniable fact that Wachovia
(a) sold 100% of the Bentrim loan to The Money Store and (b) Defendant has failed to meet its
burden under S.C. Code Ann. § 36-3-203 to show how it has enforcement rights.

Moreover, in the instant case, Wells Fargo has steadfastly plea:ed and argued it is a
holder to the exclusion of any other category under SC Code Anﬁ. § 36-3-301(i). TIts entire
Counterclaim is based on the argument that it is a holder. Its discovery argumentslare predicated

on the concept that it is a holder. Yet, when one analyzes U.C.C., including but not limited to
10
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Sections 3-203 and 3-301, Wells Fargo simply cannot be a holder.
~ Unlike in CFS, LLC, here there is no evidence whatsoever before the Court that
Wachovia Bank, N.A. had any enforcement rights in Bentrim’s loan after November 29, 2006. In
fact, the evidence points in the opposite direction. Defendant is required to demonstrate transfer
of enforceability but it has steadfastly refused to do so.
6. Holder in Due Course Analysis.
The Court ruled that Wells Fargo was a Holder in Due Course under S.C. Code Ann. §
36-3-302(a).
One legal text explains Holder in Due Course as follows:
A holder in due course must meet five requirements. The first is meeting the
requirements for becoming a holder. UCC § 3-302(a). Second, the instrument
must not be obviously forged, altered, or otherwise suspicious looking. UCC § 3-
302(a)(1). Third, the holder must have taken the instrument for value. UCC § 3-
302(2)(2)(i). Fourth, the holder must have taken the instrument in good faith.
UCC § 3-302(a)(2)(ii). Finally, the prospective holder in due course must have
taken the instrument without notice that the instrument has certain types of
problems. UCC § 3-302(a)(2)(iii), (iv), (v), and (vi).
Michael D. Floyd, Mastering Negotiable Instruments: UCC Articles 3 and 4 and Other Payment
Systems, Carolina Academic Press (2008). There is a sixth requirement under S.C. Code Ann. §

36-3-302(a) that a holder in due course also take the instrument without notice of any claim to

the instrument described in Section 36-3-306.

Plaintiff submits that Wel]s Fafgo cannot be a “holder in due course.” First, in order to
be a holder in due course, Wélls Fargo would have to admit its foreclosure actions in 2007 and’
2009 were invalid (a) because the November 29, 2006 -‘Fran‘sfer’ of 100% of the Bentrim Loan to
Thg Money Store was made after a foreclosure suit (2005) and at a time Wachovia Bank claimed
Bentrim was in arrears — which would be notice of a defect which Sars holder in due course

status. Id.

11
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Thus, if Wachovia transferred the Bentrim loan with knowledge of a defect without
saying such, then it was an illegal transfer. If TMS had knowledge of the defect, however, then
it can never be holder in due course. § 3-302(a)(2)(iii), (iv), (v), and (vi).

Moreover, all this presupposes Defendant can even be .a plain “holder,” in the first
instance — which is a prerequisite for holder in due course status. Plaintiff has shown Defendant
cannot a holder because there was no negotiation of the instrument — which is a prerequistte for
one to be a holder. S.C. Code Ann. §§ 36-1-201(20); uccC §A3-302(a)(1); 3-204; and 3-205. In
the absence of a negotiation, the recipient cannot be a holder. Thus, Defendant cannot be a
holder in due coufse either. UCC § 3-302.
| 7. Factual Issues Further Preventing Defendant from having PETE rights.

Wells Fargo’s attorneys have claimed in open Court that Wachovia and/or Wells Fargo
always had. possession of the Note, except when it was in hands of agent. The following facts
should be kept in mind: |

If Wachovia and Wells Fargo always had physical possession of the Note despite
selling ‘a 100% interest in it — and they cannot or will not produce a Purchase Agreement, nor
have any vault records before March, 2012 — then tile inexplicable result is that (a) Wachovia
released enforcement rights but (b) the TMS never obtained them.

Wells Fargo now tries to claim that — notwithstanding the foregoing — it also had
enforcement rights as ‘servicer’. This argument fails too. Defendant has alWays denied -that any
Servicing Agreement exists. It has consistently claimed it owned/held th—e mortgage in demands |
to Bentrim (See Exhibit “B”), which contradicts the Wa’keﬁeld’s afﬁdavit. Further, if the Court
is allowed to rule solely on the arguments of Defendant’s Counsel, Wells Fargo — throilgh its

counsel — has argued in Court that no other entity has received payments from Bentrim; an

12
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assertion that would totally inconsistent with servicing rights or sale of a participation interest.

The evidence on the record from the Lost Note Affidavit is that Defendant lost an
unstamped Note and that the Note had never been transferred, sold, etc. Iﬁ its pleadings,
Defendant is trying to enforce an unstamped the, as a holder, via successor by merger to WB,
NA -- with zero mention of TMS. The big problem is Defendant has produced no evidence nor
any testimony to support the new assertion by Defendant’s counsel that Note was ever
transferred to TMS or that TMS oWned the Note and Mortgage with enforcement rights from
December, 2006 to May, 2010. The documents in Exhibit B to this Memorandum would in fact
undercut this argument and revea] that the Defendant owned the Mortgage while another entity
owned the Note. Additionally, the Note currently in Wells Fargo’s attorneys’ possession has
never been entered into the record; their pleadings attempt to enforce a different Note.

How can Wachovia Bank, NA claim servicing rights when it has steadfastly claimed that
no servicing agreement exists‘? During the same period in which Defendant now wants to claim
servicing rights, it was writing to Plaintiff and telling him it owned his Mortgage -- without any
mention of being a servicer. None of this adds up.

Moreover, if we were to assume TMS. had fh;a rights to enforce and transfer the Loan at
the time it was acquired by Wells Fargo, the fact that Wachovia attorneys apparently made the
transfer would ﬁndercut this argument. This was the testimony of Defendant’s own Vice

President, Tracy Thomas, who testified that the Note was in the possession of Wachovia

=

attorneys during the time ownership was purportedly vested in TMS. (See Exhibit C, Tracy
Thomas Deposition Excepts, pp. 97-140). Wachovia’s attorneys and agents cannot lawfully
transfer a Note belonging to The Money Store to Wells Fargo, nor can a servicer. S.C. Code

Ann. § 36-3-203. Such an outcome is incompatible with both the Lost Note Affidavit and the

13

493




Wakefield Affidavit.

There is simply no proof of a physical transfer of the Note. We have no proof of a
Purchase Agreement. We have no proof of a voluntary transfer. Under the UCC Article 3,
unless it is a bearer instrument, the Note is either transferred or negotiated. UCC 9 governs what
rights ‘are ‘transferred.’ There is a complete failure of evidence on the part of Defendant. See
Estate of Barr v. Carson, 300 S.C. 171, 386'S.E.2d 791 (1989).

The only evidence before this Court is that there was a sale effective November 29-
December 1, 2006. This transaction would only prove that Wachovia Bank, NA lost rights to
enforce under UCC Section 9-318 — which is why until June 5, 2014 Wells Fargo denied any sale
took place.

The Wakefield affidavit fails to state TMS ever obtained a security interest in Bentrim’s
loan. Without such an assertion and documentation to support it, it is ultimately irrelevant who
purchased TMS because the Plaintiff’s loan was not part of it. _

8. 2006 Order of the Court Should Not be Applicable.

Plaintiff submits that the Ordér of the Court from 2006 is void because Defendant's
predecessor obtained a judgment by default without ;ubmiuing an affidavit, verified complaint
or other sworn testimony. S.C. Code Ann. § 37-5-114 (2) provides-that "[a] default judgmeﬁt
may not be entered in the action in favor of theA creditor unless the complaint is verified by the
creditor or sworn testimony, by affidavit or otherwise, is adduced showing that the creditor is
entitled to the relief demanded.” Since Defendant’s predecessor failed t: vmeet this obligation,
nothing from the 2005 foreclosure case or the 2006 orcie'r should be édmissible or form the basis
of this Court’s ruling. A void judgment is one from its inception, fs a complete nullity and

without legal effect and must be distinguished from one that is merely ‘voidable.’

14
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A judgment is void if a court acts without personal jurisdiction. Thomas& Howard Co. v. TW
Graham & Co., 318 SC 286, 291, 457 SE2d 340, 343 (1995).
CONCLUS[ON
For the above reasons, Plaintiff respeptfully requests that this Court deny Defendant’s
motion for summary judgment. |

BROWN & VARNADO LLC

By: /%/\,
Robert B. Varnado
103 Church Street (29464)
P.O.Box 1127 :
Mt. Pleasant, SC 29465
(843) 737-7300
(843) 654-5109 facsimile
rvarnado@brown-varnado.com

Attorney for Plaintiff

June 23, 2014 ,
Mst. Pleasant, South Carolina
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served the attached Supplemental
Memorandum of Law in Opposition of Wells Fargo’s Motion for Summary Judgment in the
above-captioned action via hand delivery to the attorney for the Defendant as follows:

S. Sterling Laney, III, Esquire
Charles J. Baker I11, Esquire
John C. Hawk IV, Esquire
WOMBLE CARLYLE SANDRIDGE & RICE, LLP
. P.O.Box 999
Charleston, SC 29402
Attorney for Defendant

Elizabggh T. Plasters
Paralégal to Robert B. Varnado, Esq.

June 23,2014
Mount Pleasant, South Carolina
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BRENT E. BENTRIM May 08, 2013
BRENT E. BENTRIM -vs- WELLS FARGO BANK 49-52
Page 49 . Page 51
1 answer. Remember |, | sometimes can objectto | 1 -accounting.
2 her'question. Unless ! instruct you not to 2 Q. Okay.
3 answer, you should go ahead and answer. 3 A. Isthatfair? Yeah. .
4 THE WITNESS: | didn't hear what he said. 4 Q. Right. But you contend you were making payments?
5 What did you just say? 5 A. Yes. -
6 A. InNovember 2008, | maybe have the dates offa | 6 Q. Okay. And going back, so, okay. Just you left,
17 little bit here, but it was October, November 7 okay, when did you leave Wachovia Securities
8 2008, | got a notice and intent to foreclose 8 exactly?
9 letter from your client. 9 A. March 2002,
10 Q. 2008, you did? 10 Q. Okay.
11 A, Yes. 11 A.  So, right after --
12 Q. Okay. 12 Q. Right after the closing or the refinance? Yeah.
13 A. And they said, you know, you owe X, | said 13 And again, why did you leave Wachovia Securities?
14 there's something not right here, call in. And 14 A. To start my own firm.
15 when | called in, they said no, no, everything's 15 Q. OCkay. And did you have a problem with Wachovia?
16 fine. And then, the next day, | actually got a 16 I mean, did you?
17 different letter that says, you know, pay this 17 A. Imean-
18 amount. And we went back and forth. Andso, | |18 Q. Why did you leave?
19 said, something's not right here and asked fora {19 A. Oh, okay. That's fair.
20 payment history on the account. And that's when |20 Q. Yeah.
21 I noticed the twenty-seven hundred dollars was |21 A. Tostart my own firm. They had recruited me to
22 not credited, and | also got a letter from, | 22 come over from Merrill Lynch.
23 believe it was Sherrie Caudill or Caudill that 23 Q. Theyis Wachovia?
24 said, hey, this Is a ledger and this is how your 24 A. First Unlon, Wachovia.
25 principal and interest Is calculated, and it ‘ 25 Q. Okay.
Page 50 ) Page 52
1 didn't meet any of the stuff that was described 1 A. Because the CEO of First Union wanted to be%he
2 in the note, et cetera and so forth. 2 next Merrill Lynch. But once | got there, |
3 Q. Andthisis in 20087 3 realized that they didn't, that wasn't really
4 A '08. 4 their desire. And so, it was not a good fit. It
5 Q. Okay. Did you ever have any problems before 2008 | 5 was seniority based instead of a merit based
6 making payments? 6 system there.
7 A Yes. 7 Q. Okay.
8 Q. Okay. And when was that? 8 A. So, yeah,
9 A. We fought about this for years because | was -- 9 Q. So, you,itwasn't a good fit, so you wanted to
10 Q. When you say we, who is -- 10 leave?
11 A. Wachovia and, it was Wachovia Bank at the time. 11 A Yeah. :
12 Q. Okay. 12 Q. Okay. And who was your supervisor over there at
13 'A.  And me, because with the twenty-seven hundred, my |13 the time?
14 assumption is 'm three payments ahead, and 14 A. Todd Gauthier hired me, and I've got to tell you,
15 they're always putting me in arrears. It was, . 15 Jana, there was-s0 many mergers and stuff going
16 you know, just never could get an answer out of 16 on at that point, literally one of the reasons
17 them. So, it was pay up or we're going to 17 - why is | think | went through about five
18 foreclose. 18 . sdpervisdrs at that time. Yeah.
19 Q. Okay. Were you working for Wachovia Securities, 19 Q. Okay.
20 you said, around, were you having trouble making 20 A. [would love to remember them all.
21 payments when you were working for Wachovia 21 Q. Okay.
22 Securities? . 22 A. Everybody was merging left and right at that
23 A. No. And | don't, | wouldn't say it was trouble 23 point.
24 making paymentls. | would say there was trouble 24 Q Okay. So, but your position is that you were
with the payment history ledger as to an accurate 25 making, | just want to be clear as | understand,

%ESQUIRE

50L1LUVY »ONS

800.211.DEPO (3376)
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BRENT E. BENTRIM May 08, 2013
BRENT E. BENTRIM -vs- WELLS FARGO BANK 57-60
Page 57 . . Page 59
1 to close, November 21st, 20037 1 Q. Okay. What's the date of this notice?
2 A Yes. '2 A. November 12th, 2004.
3 Q. Okay. Atthis time, is this the time, November 3 Q. Okay. So, about a year after, aimost a year
4 21st, 2003 when you realized again, there's an 4 after the Exhibit Number Eight?
5 issue with the application of twenty-seven 5 A ltis.
6 hundred dollars? 6 Q. Okay. Atthis point in the fall of 2004, do you,
7 A Yes. ' 7 was Wachovia accepting your payments, do you
8 Q. Okay. And how did you figure that out then? 8 recall?
9 A. Because | thought | was ahead, and your client's 9 A. |believe they were.
10 sending me a statement saying you owe us thirty- 10 Q. Okay. Do-you, did you miss any payments in 2004,
11 nine, thirty-eight ninety-one o five. 11 any mortgage payments?
12 Q. Okay. And so -- Okay. And so, you, at that time 12 A. None that I'm aware of.
13 you realized the twenty-seven hundred was booked |13 Q. Okay. So, none that you're aware of?
14 incorrectly? 14 A. Yeah.
15 A. Yes. 15 Q. Okay.
16 Q. Okay. Did you do anything November 21st, 2003to{ 16 A. No. .
17 try to correct it? 17 Q. Isit possible you could have missed a payment or
18 A. Yes. 18 two?
19 Q. Okay. And what did you do? 18 A. No. Notbased on this what would be past due.
20 A. |called your client. 20 Q. Okay. Tell me why, just so I'm, so | can
21 Q. Okay. Do you know who you, | mean - okay. 21 understand.
22 A. Yeah. No. 22 A. |If you take twenty-seven hundred dallars off the
23 Q. That's fine. 23 past due amount and the ten dollars -
24 A. Yeah. | know | made numerous calls. 24 Q. The pastdue amount, you're looking at the two
25 Q. Okay. 25 thousand nine fifty-two sixty-three?
Page 58 Page 60
1 A. Yeah. 1 A. Uh-huh.
2 Q. Around this time frame in 20037 2 Q. Okay.
3 A Yes. : 3 A. Ifyoutake twenty-seven hundred dollars off of
4 Q. Okay. Was anything ever done to correct? 4 that.
5 A. No. They basically just ignored me. V 5 Q. Right.
6 Q. Okay. Did you, so you called and you contend 6 A. ltdoesnt add up to a missed payment.
7 that Wells Fargo, or Wachovia ignored you? 7 Q Okéy_
8 A Yes. 8 A. And then when you take the ten dollars as well.
9 Q. Okay. Did you ever try to file a law suit at 9 Q. Okay. So, that's the twenty-seven hundred
10 this time? 10 doltars that we've been looking at in the
11 A. No. 11 settlement statement?
12 Q. Okay. Did you ever try to talk to your closing - 12 A. Right.
13 attorney around this time? 13 Q. Okay. So, did you do anything at this point in
14 A. No. 14 20047 )
15 Q. Okay. Now, I'm going to show you another 15 A. Same stuff. Called, tried to get somebody to
16 document. This will be Exhibit Nine. 16 talk to me.
17 (NOTICE OF FORECLOSURE MARKED AS 17 Q.. Okay. Did youtry to file a law suit?
18 DEFENDANT'S EXHIBIT NO. S FOR IDENTIFICATION.) | 18 .A. Nope.
19 MR. VARNADO: He's waiting for you. 19 Q. Okay. Desplte receiving the notlce, were you
20 Q. Okay. Mr. Bentrim, have you seen what's 20 still making your monthly payments that you were
21 Defendant's Exhibit Number Nine before? 21 supposed to make?
22 A. lhave. 22 A. Yes.
23 Q. Okay. This is a notice of intention to 23 Q. Okay. Now, let's move forward to more recently.
24 foreclose? 24 We'll mark this as Exhibit Ten, Bentrim's Number
A ltis. 25 Ten. Thank you.

QESQUIRE
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BRENT E. BENTRIM May 08, 2013
BRENT E. BENTRIM -vs- WELLS FARGO BANK 65-68
Page 65 ) Page 67
1 A. Yeah. 1 Q. There's no provision, oh, because you're
2 Q. Okay. And then do you a March 20th, 20077 2 contending that you are not late on any of the
3 A ldo. 3 payments?
4 Q. Okay. And for the record, for Exhibit Eleven, 4 A. Well, even, what's even more bizarre than that,
5 would you agree with me these are demand letters | 5 Jana, is it's not even a part of the note.
6 from Wachovia to you? 6 Q. There's not a condition for late charges?
7 A. lwould. 7 A. It's not ten dollars. _
8 Q. Okay. Mave you received all these demand 8 Q. Okay. What was the late charge, do you recall or
9 letters? 9 we can look it up?
10 A. Yes. 10 A. It's five percent of the next payment.
11 Q. Okay. 11 Q. So, it could be, | guess, let's take a ook at
12 A. | believe. ‘ 12 it. Okay. So, you're looking for the five
13 Q. Yeah. Justtake a look at it. Let's go through 13 percent is, you're looking at the note on page
14 the first one. Have you received the one, and 14 three of four of the note is --
15 you might need to look at it, dated July 13th, 15 A. I've gotit over here,
16 20057 ’ 16 Q. Okay. And that's Exhibit --
17 A. Yes. ) 17 A. Two. ’
18 Q. Okay. And have you received the one dated 18 Q. --Two. Exactly. And if you look on page three
19 December 13th, 20067 19 of four of the provisions, page three of four of
20 A. Yes. 20 the note.
21 Q. Okay. And then, have you received the one dated |21 A. Yes.
22 January 19th, 20077 22 Q. Okay. And that's the five percent of the
23 A. Ihave. 23 payment?
24 Q. Okay. And did you receive the one dated March |24 A. Yes.
25 20th, 2007? 25 Q. And were any of your payments late?
Page 66 Page 68
1 A. lhave. 1 A. No.
2 Q. Okay. On January 13th, 2005, do you still 2 Q. None of your payments were late; is that a yes?
3 contend that you were making the payments to 3 | mean, did you have -- .
4 Wachovia? 4 A. None of my payments were late is correct.
5 A Yes. 5 Q. Okay. Okay. So, next, the next demand, so you
6 Q. Okay. And with this one, are you contending that 6 were looking at July 13th, 2005. We're looking
7 this demand letter is incorrect? 7 . atDecember 13th, 2006.
8 A. Again, yes. 8 A. Uh-huh.
‘9 Q. Because of the same reasons we discussed earlier, | 8 Q. Take a look at, and you received, do you remember
10 the twenty-seven hundred dollars? 10 receiving January 19th, 2007 demand letter,
11 A. Yes. 11 correct?
12 Q. Okay. 12 A. Yes.
13 A, Yes. 13 ,Q. Okay. And then the March 20th, 2007 demand
14 Q. Okay. 14 letter? :
15 A. |was checking the date on it. 15 A. Yes. . =
16 Q. Okay. And look at December 13th, 2006 letter. 16 Q. Okay. So, did you ever call anyone, | know you
17 A. Yes. 17 .called them many times to discuss what you allege
18 Q. Okay. Was the past due payment incorrect there | 18 was improper booking of the twenty-seven hundred
19 as weli? 19 dollars. Did you ever address the late charge
20 A. ltwas. 20  issue? '
21 Q. Okay. And was it, what else was wrong with it 21 A, Yes.
22 besides the twenty-seven hundred dollar 22 Q. Okay. And did you address the late charge issue
23 inaccuracy? 23 in 2003 or when you recsivéd a, | could be wrong,
24 A. Late charges of ten dollars have been put on the 24 excuse me, the first demand letter that you
25 account, and there's no provision for it. 25 received, | believe, it might have been 2004, but
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- &SCOoTT

PLLC
, COLUMBIA OFFICE -
THOMAS E. BROCK * WESTPARK CENTER ASHEVILLE, NC
GREGORY A, SCOTT * 3800 FERNANDINA ROAD . CHARLOTTE, NC
JAMES P. BONNER * : . SUITE 110 'RALEIGH, NC
MARK A. PEARSON ** COLUMBIA, SC 26210 WILMINGTON, NC
BRIAN L. CAMPBELL** PHONE 8688-7268-9853 WINSTON-SALEM, NC
SEAN M. CORCORAN" . ’ FAX 8B8-207-9353 !
MARTIN HARRISON* < . . ’ c COLUMBIA, SC

* Licensed in North Carolina
_** Licensed in North Carolina and South Carolina

July 10, 2009 -

-Brent E. Bentrim

10 Nicholson Street
Charleston, SC 29407

VIA OVERNIGHT MAIL AND FACSIMILE TO 888-8] 9-3724

RE: Loan Number: 000041200213089

Property Address: 10 Nicholson Street, Charleston, SC
‘Bé&S File No.: 09-07779

Dear Mr. Bentrim,

[

As you know, 1 represent Wachovia Bank; NA (“Wachovia”) with regard to the ‘above
refereniced mortgage loan account. This letter is meant to address to the concerns which you
stated in your correspondence of April 28, 2009, ‘

You expressed a belief that Wachovia “has been incorrectly amortizing this loan as a fixed rate

payment as the payment amount of $1,230.26 remained constant in a decreasing rate
environment.” I enclose herewith a copy of the Negotiable Promissory Note (“note™) dated .

March 12, 2002 and bears your signature. I have highlighted the pertinent-portion of the note on

- Page I, which describes the variable rate feature of your loan. I have also highlighted a portion
of Page 2, which explains that the payment amount remains constant for a period of 60 months
and then may change in the 61* month (and every 61 month thereatter) while the interest rate
varies.

With regard to the paymenf default, Wachovia advises that your account was two months
delinquent on June 18, 2008. You were granted a 2 month extension, which essentially placed

the two payments at the back of the loan which resulted in your account being due for the June -

11, 2008 payment. I am informed that the ensuing payments were received and applied as
follows:
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07/10/2009 12:18 FAX 9102022931 BROCK AND SCOTT ; dos3

July 10, 2009

Page 2

Payment Due Date "~ Payment Received and Applied -
.6/11/08 7/1/08

7/11/08 8/1/08

8/11/08 9/29/08

9/11/08 - ‘ 11/14/08

The Notice of Intention to Foreclose was requested on November 14, 2009 several hours prior to -
application of the payment of 11/14/08. The letter was incorrect in that it included the September
payment. I have included copies the loan payment history for your reference

Please be advised that should you wish to reinstate your account, the amount needed to do so is
$13,035.62. ’I'hls amount is good through 7/15/09.

Payments (from: -10/11/08 to: 07/11/09 @ $1,23026 ) $ 12,302.60
Late charges : ‘ $ | 83.02
Property valuation $ 75.00
Attorney fees } - 8 275.00
Foreclosure costs . 3 300.00
TOTAL $ 13,035.62

Payment of the above amount must be remitted to Wachovia Bank, National Association in
the form of a cashier’s check or money order-and mailed to this office to:. Attn — Client
Relations and received by the end of the business day on the “good through” date. In addition,
you must provide proof that property taxes and senior mortgages are current in order to reinstate
loan as well. You will need to request new reinstatément figures if you cannot meet the good
through deadline.

1 acknowledée that you have inquired as to the changes to the hazard insurance coverage on your
property. Wachovia is investigating your claims and I will be in contact once the review has
been completed.

Altorney at Law
Brock & Scott, PLLC

cc: Wachovia Bank N.A. |

THIS OFFICE IS ATTEMPTING TO COLLECT A DEBT AND ANY INFORMATION
OBTAINED WILL BE USED FOR THAT PURPOSE.
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WACHOVIA

0000 000614 Rev D1

vvacnowia bank, N.A.
Retlail Credit Collections

FLO0503 . )
P.O Box 62117 - ‘ . BT A

Jacksonvilie, FL 32201-2117

11/17/2008 ‘ VIA CERTIFIED AND REGULAR MAIL
41,430.55,045

Brent E Bentrim

49 Archdale St

Charleston, SC 29401

NOTICE OF INTENTION TO FORECLOSE

RE: Account Number:  000041200213089
Property Address: 10 Nicholson Street, Charleston, SC 29407

Dear Wachovia Customer(s);

As you are aware, Wachovia Bank, N.A. holds a recorded lien on the real property listed above, in
the amount of $182,700.00.

Your loan payments are past due, which puts you in default of your loan agreement. As of
11/17/2008 you owe the following:

Principal and Interest $4,847.07
Current Late Charges $73.02
TOTAL DUE $4,920.09

You may cure your default by paying the aforesaid amount by bank check, money order, or other
certified funds so that it Is received at the following address on or befare 12/14/2008: Wachovia

. Bank, N.A,, Retail Credit Collections, FL0503, P.O. Box 52117, Jacksonville, FL 32201-2117.

If your account is not brought current by 12/14/2008, then we may start foreclosure proceedings.

Among other things, the purpose of this letter is to make one final attempt to possibly: avoid
acceleration or foreclosure and reach an agreement with you to satisfy your delinquent loan account.
There are alternatives to foreclosure and its severe cansequences. Wachovia Bank, N.A. is willing to
consider your individual circumstances and be flexible as possible in attempting to make altematives
available to you. However, you or your attomey must contact this office to discuss your situation if
foreclosure is to be avoided. This letter.is not to be considered a definite offer to accept an

alternative to foreclosure. Likewise, this letter is not awaiver of the acceleration of your mortgage or
a waiver of any of the bank's rights or remedies underthe loan documents.

Failure to bring your account current may result In our election to exercise our right to foreclose on
your property. Upon ‘acceleration, your total obligation will be Immediately due and payable without
further notice or demand. In foreclosure proceedings, we are entitled to collect your total arrearage in
addition to any expenses of foreclosure, including but not limited to reasonable foreclosure fees and
costs. You have the right to assert in court the non-existence of a default or any other defense to
acceleration and foreclosure. ’

579534 (Rev 00) ‘ Generic Breach Letler
. 042007-17900-005087-65603 1
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Wwachovia Bank, N.A.
Retail Credit Collections

FLO503 '
P.0. Box 52117 . EXHIBT A

Jacksonville, FL 32201-2117

11/17/2008 VIA CERTIFIED AND REGULAR MAIL .
Page 2

e

After acceleration of the debt, but prior to foreclosure, you may have the right to reinstate the loan,
depending an the terms of the loan documents. Ws encourage you to review the provisions of the
loan documents. Please be aware that, after acceleration of the debt, there may be expenses and
fees and costs incurred by us to enforce our lien in addition to the overdue amount. Any paymentto
reinstate the loan after acceleration must therefore Inciude an amount sufficient to cover such
expenses and fees incurred. Payments received that are less than the amount required to reinstate
the loan will be returned, and will not stop any foreclosure proceedings that have begun. Prior to
submitting payment, you may wish to call us to verify the exact amount due. '

There may be possible availability of financial assistance for curing a default from programs operated
by the Stale or Federal Govemment or non-profit organizations. You may wish to call the number
below to ascertain whether you quallfy for assistance. :

In addition, if you have recently filed a petition under the Bankruptcy Code, this notice has been sent
to you because Wachovia has not been notified of your bankruptcy case. If the foregoing appiies to
you, it is very IMPORTANT that you or your bankruplcy attorney contact us immediately and provide
us with the following information: date and jurisdiction of your filing, your case number and the
number of the chapter you have filed.

Please note:

+ if you are eligible for protection under the Servicemembers Civil Refief Act, or similar state

statute, please contact us immediately.

« We may report information about your account to credit bureaus. Late payments, missed

payments, or other defaults on your account may be reflected in your credit report.

AN

If you disagree with the assertion that a default has occurred or with the correctness of the
calculation of the amount required to cure the default, you may contact Retail Credit Collections at 1
(800) 829-2474.

Sincerely,

Retail Credit Collections =7
1(800) 828-2474

579534 (Rev 00) Genernc Breach Lelier
042007-17900-005087-656031
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. 10 Nichalson Street
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WACHOVIA, _— B

9
Wachovia Bank N.A; 8 El
FL 0503 1 &
Collectlon Shared Scervices
PO Bex's2117
* Jacksonville, FL 32201-2117
Tel 866-509-7092

Dovember: 13, 2006.

Brent E Beritrim

o . g

——ie e
NOTICE OF INTENTION TQ FORECLOSE.

Charleslon SC 129407

‘RE: 00041200213089

Deat Wachovig Customers

Agyoil aie aiyird, Wechovia Bank N,A. holds 4 recofded:mprigags oni. 10 Nicholson Siréet Charleston,
"SC 29407, In the-omount of $182, 700 00. .

Your:morigage payments arc past.duc which piits you in default of your Join ngreeiment: As of 12/1312006
you owe'the:following:

Pest diie payments: . 34,021.05
" Ciumsit'Laté Cherges: $10,00
Accumiilated lale _chnrg;s:, $20.00
Other charges; : $95.00
Totdl due'to reinistole and cure default: $4,146,05

=

Yol miay cure your defauit by puying ihe #foresald Afount by biink check, moicy order, of other ceitified
funds so that it is Fécelyed af the following address ori'gr before: I/I2f2007

Wachovja Bank N.A,
Consuniér Credit Deparlmenl
P.O. Box 13327
Roanoké, YA 24040
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TRACY THOMAS : August 06, 2013
BRENT E. BENTRIM vs. WELLS FARGO BANK 14
Page 1 Page 3
1 STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS ' 29 1 INDEX OF EXAMINATION g
COUNTY OF CHARLESTON )’ NINTH JUDICIAL CIRCUIT
2 ) ASE NO. 2011-CP-10-2946 2 WITNESS: Tracy Thomas
age
3 3
DIRECT EXAMINATION
4 4 By Mr. Varnado 5
5 BRENTE.BENTRIM, ) s
6 Plaintiff, * ) 6 INDEX TO EXHIBITS
7 V. Ci . 7 Exhibit Descriplion Page
8 WELLS FARGO BANK, N.A,,) 8 1 Facebook Information 11
o Defendant. ) 9 2 Lost Note Affidavit 46
T 3 CRIS Statement 63
10 10
1 11 4 History Card Report 6'7!
2 VIDEOTAPED DEPQSITION GF 2" SHAW Screen Print 83
13 TRACY THOMAS 13 6 Promissory Note 97
. 10:03 a.m. . 7 Screen Shols 137
15 Augusi 6, 2013 15 8 Screen Shot 138
1301 Rlvarplace Boulevard, Suite 1609 9 HUD Form 140
16 Jacksonville, Florida 16
) 10 First Union Statement 143 ,
17 Richelta R. Bright, Registered Professional Reporler 17
18 18 11 Negotiable Promissory Note 144
12 Mortgage 146 .
19 19
20 20 13 " Updated Payoff Figures 148
14 Itemization 149
21 21
15 $10 Lale Fee 150
22 22
16 SHAW Document 161
23 23
24 24 (Exhibits attached to the original transcript.)
25 25 ‘
Page 2 Page 4
1 APPEARANCES OF COUNSEL 1 THE VIDEOGRAPHER: This is tape numbery
2 2 tothe videotaped deposition of Tracy Thomas, in
3 On behalf of the Plaintiff: .
ol VARNADO. ESQUIRE 3 the matte.r of Brent Bentrim versus Wells Fargo
4 1%?‘(":',“&;"9";;"& LC 4 Bank, being heard before the Court of Common
5 Mount Pleasant, South Carolina 29464 i H i i
(843) 7377300 5 Pleas, Ninth Judiciai Circuit, Case No.
6 6 2011-CP10-2946.
7 . e . .
: on '3""""°’5‘°K°E${‘*'E§3L. . 7 Ti'!lls deposn.lon is being held at Esquire
. “é%’“b,',e Carle S "Sandridgé & Rice, LLP 8 Deposition Solutions, located at 1301 Rilverplace
XC -] eet i 4
harlas?(:‘ng South Carolina 28401 9 I?oulevard, Jacksonville, Flond.a. Today's date
10 (843)722-3400 10 is August the 6th, 2013. The time on the record
" 11 is 10:03 a.m. My name is Miriam Beckford. I'm
12 12 the videographer. The court reporter.is
! Miriam Beckford, Vi h i i
13 Also PreBs?en;' M Bg'r?tn rgc ord, Videographer 13 Richetta Brown .[SIC].
14 14 Counsel, will you please introduce
15 o 15 yourselves and affiliations, and the witness
16 16 will be sworn.
L 17 - MR. VARNADO: My name is Rob Varnado, and
18 18. | am counsel for the plaintiff.
19 19 MS. BAKER: My name is Jana Baker, and |
20 20 am counsel for Wells Fargo, and I'm with the
2 21 firm Womble, Carlyle, Sandridge & Rice.
22 22 THE COURT REPORTER: Would you raise your
23 23 right hand? Do you swear or affirm that the
2 24 testimony in this cause will be the truth, the
25 whole truth, and nothing but the truth, so help
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TRACY THOMAS August 06, 2013
BRENT E. BENTRIM vs. WELLS FARGO BANK : 133-136
Page 133 ) Page 135
1 Q. You don't change that? 1 (Break taken)
2 A. The only thing would have been addmg 2 THE VIDEOGRAPHER: We're back on the
3 Mr. Bentrim's name. 3 record at 1:26 p.m.
4 Q. Okay. Did you -- were you part of — 4 BY MR. VARNADO:
5 were you ever asked to help locate where the note was | 5 Q. Did you bring a copy of SHAW with you
6 found when it was found? 6 today or a SHAW print screen?
7 A. Can you rephrase that? 7 A. 1 brought copies of the two screens that
8 Q. Yeah. | mean, we've already established 8 | would have looked at.
9 that it was checked out in 2009. And it was 9 Q. Do you have them with you?
10 rechecked into the vault 20 days after your lost note 10 A.  Yes.
11 affidavit in 2012. 11 Q. May | see them, please?
12 A.  Yes. 12 MR. VARNADO: Let's go back off the
13 Q. Okay. Did you know that it had been 13 record, then --
14 rechecked in? 14 THE VIDEOGRAPHER: Okay.
15 A.  When? 15 MR. VARNADO: -- save video space.
116 Q. In February 27 of 2012. 16 THE VIDEOGRAPHER: We're off the record
17 A. No. . 17 at 1:26 p.m.
18 Q. Why would you not know that information? 18 (Break taken)
19 A. lwas --1had no dealings with this 19 THE VIDEOGRAPHER: We're back on the
20 account until | was made aware by counsel that you 20 record at one 1:37 p.m.
21 wanted to take my deposition. 21 BY MR. VARNADO:
22 Q. Okay. So you wouldn't have followed up 22 Q. Ms. Thomas, we stepped out of the room to
23 onit? 23 look at the documents that you brought with you today
24 A.  No. 24 inresponse to the deposition notice, | assume. Can
25 Q. Okay. And who checked it back in? 25 you describe for me, generally speaking, what the
] Page 134 ge 136
1 A. It was received from an attorney. 1 documents are and why you selected them to brlng with
2 Q. Okay. And then who checked it out next, 2 you?
3 based on ECaR? 3 A.  Well, you didn't -- | mean, you filed a
4 A. Sheila Sowers. 4 notice of duces tecum --
5 Q. Okay. And when - that was in 20137 5 Q. Uh-huh.
6 A. | believe it was — it was either late 6 A. -- butyou didn't attach anything on what
7 2012 or early 2013. It would have been around the '7 tobring.
8 time you had discussions with counsel about taking my | 8 Q. Okay.
9 deposition. 9 A. So | brought a payment history, note and
10 Q. How do you know that? Just out of 10 morigage, some of the closing documents, updated
11 curiosity. ‘ 11 payoff figures good through today, and screen
12 A. Because -- 12 shols - two screen shots of SHAW that | would have
13 Q. Don't say anything they told you. Just 13 used in my review and execution of the lost note
14 how would you know it? ' 14 affidavit. :
15 A. " Because | was -- | was brought back into - 15 Q. Youdidn'tbring the ECaR stuff, though?
16 it. 16 A. No.
17 Q. Okay. |don't want to know anything more 17  .Q. -Whynot? You just didn't feel it was
18 that you talked about with Ms. Baker or Mr. Laney or |18 germane?
19 anyone at their firm or anyone with your counsel 19 A. Well, you — | mean, you didn't really
20 group. Fair? 20 give us anything -~
21 A. Fair. 21 Q. Butyou studied it pretty hard. You knew
22 MR. VARNADO: | want to take another 22 the dates and names of people, right?
23 break. 23 A.  Yes.
24 THE VIDEOGRAPHER: Okay. We're off the |24 Q. Sowe could still get an ECaR printoff —~
record at 1:19 p.m. 25 A. Sure. Ifyou -
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TRACY THOMAS

August 06, 2013

BRENT E. BENTRIM vs. WELLS FARGO BANK 137-140
. Page 137 Page 139
1 Q. --through you, right? 1 A. | pulled these August 1st of 2013.
2 A. --requestit, we -- 2 Q. Do you believe that anything substantive
3 Q. Right.’ 3 changed in SHAW between August 1st, 2013, and
4 A -wecould - 4 February 20127 '
5 Q. Okay. I'm going to go ahead and request 5 A. No.
6 it. If you could get that to Ms. Baker, I'd sure 6 Q. Okay. Where is the original loan amount?
7 appreciate it. 7 A.  Original amount, 182,7-.
8 A.  Okay. 8 Q. Okay. Where is the actual loan, the Joan
9 Q. Okay. |1 am going 1o - I think it breaks 9 balance?
10 down into four sections, | guess. Or maybe not. Is |10 A.  Current loan balance, 176--- or
11 there any particular order that it was in? We looked {11 $176,879.20.
12 atit. I don't think we scrambled it. I'm going to 12 Q. Whatis this $180,000 proceeds amount?
13 mark as Exhibit No. 7 the screen shots. Are these |13 A. It's the amount financed.
14 that I'm handing to you in Exhibit 7? 14 Q. How can the amount financed be less than
15 (Exhibit-7 marked for identification.) 15 the original amount?
16 A. This is separate. 16 A.  The original amount is including the
17 Q. Okay. Thank you. Exhibit -- what — can 17 $2700 loan origination fee.
18 you describe Exhibit 7, what it is? 18 Q. Don't you think that the 2700 origination
19 A. Thisis the STLN, Page 1 and STLN, Page 3 | 19 fee was actually part of the 180- and not separate
20 from SHAW. 20 from?
21 Q. Okay What does STLN stand for to your |21 A. It should not have been part of the 180-.
22 knowledge? 22 Q. Butit-- okay. Now, you also brought
23 A. | don't know, '23 the HUD, which back In those days only had two pages,
24 Q. Whatdo you -~ 24 right?
25 A. It's just the page. . 25 A. " Yes.
e 138 ) Page 140
1 Q. The pages that you would use for SHAV& 1 Q. We're going to mark the HUD as Exhibit 9.
2 You told me earlier you would use two pages. These | 2 And we know this was documents that your attorneys
3 are the pages you would have used? 3 have already handed over, because it's Wells Fargo 19
4 A Yes. 4 and Wells Fargo 20. )
5 Q. Okay. Which is the first page? 5 (Exhibit-@ marked for identification.)
6 A. This. 6 A. VYes.
7 Q. Exhibit 7? 7 Q. I'm going to hand you the HUD. Do you
B A.  Yes, the page -- 8 know how to read HUD?
9 Q. Okay. 9 A. Yes,
10 A.  Page 1 at the top. 10 Q. : Did you take a closing or residential
1 Q. Okay. And then, this is Page 2? 11 real estate course at Santa Fe --
12 A. This is Page 2 of them, but Page 3 of 12 A Residential --
13 SHAW. | 13 Q. - as part of your paralegal training?
14 Q. Okay. Just for our -- the sake of 14 A.  Residential real estate, yes.
15 clarity, we're going to make the second page, which 15 Q. Did you doHUD as part of that?
16 is Page 3 of SHAW — we're going to make that Exhibit | 16 A. ldon'tremember.
17 No. 8; is that fair? 17 .Q. Were you taught to do HUDs? When did you
18 A. Yes. 18 . learn to do HUDs?
19 (Exhibit-8 marked for identification.) 19 A. It would have been through the bank, |
20 Q. Aliright. So you -- you would have 20 believe.
21 looked at 7 and 8?7 21 Q.  When | say HUD, | mean U.S. Department of
22 A. Yes. 22 Housing and Urban Development settiement statements,
23 Q. Does 7 and 8 contain a date on them now? |23 They're a standard government form that's to be used
24 A. Yes. 24 in all transactions, correct?
What date does it show? 25 A, Yes.

QE

SQUIRE

5 3L UT t ONS

800.211.DEPO (3376)
- EsquireSolutions.com

510



August 06, 2013

IOV NWN -

12
13
14
15
16
17
18
18
20

TRACY THOMAS
BRENT E. BENTRIM vs. WELLS FARGO BANK
Page 141
Q. Okay. So you've learned how to read
them? ‘

A.  Yes.

Q. Where is the -- whose column is whose?

A. So this would be the borrower's column,
and this would be the seller's. .

Q. What's the loan amount?

A.  $180,000.

Q. And you're referring to Page 2, right?

A.  Yes.

Q. Then it has -- where is the 27007

A. Paid from borrower's funds at settlement.

Q. So that means it was part of the one
hundred -- the 180-, correct?

A. Yes.

Q. Okay. So right here, SHAW is wrong on
Exhibit 77 :

A. No.

Q. Whyis SHAW not wrong? Why doesn't the
HUD trump SHAW?

A. The HUD appears to be incorrect.

NN N NN e et e owd o b b

Q. The HUD was signed and accepted by

21
22

141-144
. Page 143 '
2700 on Page 2 of the HUD was paid out of the
borrower's share of the 180-, y'all just consider
that incorrect, and, therefore, you're going with
what you put in SHAW, is that fair?
A. | gobywhatis in SHAW, correct.
Q. Okay. Even when SHAW disagrees with the
HUD-1, that doesn't matter?
MS. BAKER: Same objection.
Q. You can answer.
A. ldid not see the HUD when | executed the
lost note affidavit.
Q. 1thought it was part of CLIPR?
A ltis.
Q. And you said you looked at the CLIPR
stuff as part of that. :
A Yes.
Q. Butyou didn't look at the HUD ~
A - :
Q. - youdidn't study it?
A. No, | did not study the HUD. ~
Q. Okay. I'm going to mark Exhibit No. 10,
the First Union adjustable rate loan information

everybody. it's the closing document. SHAW is 23 statement.
incorrect, don't you agree? : 24 (Exhibit-10 marked for identification.)
MS. BAKER: Object to the form. 25 A.  Yes.
Page 142 Page 144
1 MR. VARNADO: Thanks. ' 1 Q. s that part of CLIPR, too?
2 BY MR. VARNADO: 2 A. Yes.
3 Q. You can answer. 3 Q. Would that have been a document you would
4 A. We believe a mistake was made by the 4 have studied as you did the lost note affidavit in
5 closing attorney and including the $2700 in -- for § order to confirm whether the information was correct?
6 loan origination fee. : 6 A. 1 would not have studied it, no.
7. Q. Howdo you know that? 7 Q.. Because you had SHAW, right?
8 A. Because it shouldn't have been included. 8 A. Correct.
9 Q. lknow. But how do -- how do you know 9 MR. VARNADQ: Madam Court Reporter, do
10 that? The first time you picked up this file was 10 you mind if ! do the stickers? Thank you.
11 when you were asked to do the loan -- the lost note 11 Exhibit No. 11.
12 affidavit. Then the next time you picked the file up 12 (Exhibit-11 marked for identification.)
13 was when you were notified that | was seeking to take | 13 BY MR. VARNADO: ,
14 your deposition. How do you know that the closing 14 Q. These documents that you brought with you
15 attorney messed up? 15 today are documents you downloaded — let me start
16 A. We --|discussed the account with our 16 over again.
17 research group. 17 You actually -- I'm going to show you
18 Q. Okay. Who did you discuss it with at 18 . what's been marked as Exhibit No. 11. And itis a
19 research? 19 copy of the negotiable promissory note, right?
20 A. Darlene Lella. 20 A. Thisis acopy of, yes. '
21 Q. Okay. And who was Ms. Lella? What did 21 Q. That's not a document you downloaded from
22 she do at the research group? 22 CLIPR,; that's a document that you received from your
23 A. ldon't know what her exact titie is, but 23 attorney, right?
24 she works in the servicing research group. 24 A, Yes. )
25 Q. So even though the HUD shows that the 25 Q. Because it's got the Wells Fargo Bates
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TRACY THOMAS “ August 06, 2013
BRENT E. BENTRIM vs. WELLS FARGO BANK 145-148
Page 145 ge 147
1 stamp on the bottom - 1 is -- that you brought today. Again, it came from
2 A Yes. 2 your attorneys, because it's got a Wells Fargo
3 Q. --right? 3 sticker on it -- | mean, a Wells Fargo Bates stamp.
4 S0 you really didn't download that one 4 I'm naming it Exhibit No. 13. What is this?
5 from CLIPR, because that one doesn't have a Page 5, |5 MS. BAKER: Just for the record, can you
6 does it? 6 name the Bates number there, please?
7 A. It --1did not personally pull this one, 7 MR. VARNADO: WF 16.
8 no. 8 BY MR. VARNADO:
9 Q. Sothat's not — that's not the real 9 Q. We've marked this as Exhibit 13 to your
10 CLIPR version of the promissory note? 10 deposition. It's Bates-stamped WF 16. Does it go
11 A. ldon't — | don't know. 11 with any of the exhibits that we previously
12 Q. Okay. When you were getting ready for 12 discussed?
13 today and you looked at CLIPR, did you see Page 5 on | 13 A. lbelieve it goes to the mortgage.
14 the CLIPR version? 14 Q. Okay. Isit -~
15 A. 1don't recall if | did or not? 115 A 8-
16 Q. Wouldn't that be important to you? 16 Q. Oh, because it's got —
17 Because you know that that's somethmg that's 17 A, 1of8. '
18 supposed to be there? 18 Q. - Page1o0f8?
19 MS. BAKER: Asked - objection. Asked 19 Okay. I'm going to take the exhibit --
20 and answered. 20 MR. VARNADO: Counsel, with your
21 MR. VARNADO: You know you're not 21 permission, I'm going to not have this be
22 supposed to coach the witness, so — 22 Exhibit 13.
23 MS. BAKER: I'm not coaching.” 23 MS. BAKER: That's fine, yeah.
24 MR. VARNADO: -- just object to the form 24 BY MR. VARNADO: _
25 of the question, please. 25 Q. Okay. Sowe're going to append WF 16 to
Page 146 X N Page 148
1 BY MR. VARNADO: . 1 Exhibit No. 12, again WF 9.
2 Q. Isn't that something that you would have 2 Okay. More screen shots. Or do these go
3 looked at or looked for or wanted to know about? 3 together? Do they go with the previous exhibit?
4 A. | would have looked at the note. | don't 4 There's three documents I'm handing to you.
5 recall if there was a Page 5 or not. Sometimes the 5 A. This -~
6 sticker is on the front page of the note. | don't 6 Q. Now, these look like you -
7 know. | don't recall. 7 A. — goes with those two right there
8 Q. Okay. That's not the -- the real note 8 Q. These two on top?
9 that was found, either, is it? 9 A.  On the bottom.
10 A. This is a copy. So, no, it's not the 10 Q. What about this?
11 original note. 11 A, Thatls -
12 (Exhibit-12 marked for identification.) 12 Q. Goes here?
13° Q. Okay. Exhibit 12 is the mortgage. Here 13 A. Goes here. .
14 we go. Before we get to this, is this the mortgage? |14 Q. Aliright. We'll make this Exhibit 13
15 A.  This is an unrecorded copy of the 15 that's in your hand.-Can you describe for me, ma'am,
16 mortgage. Or no, here's the recording. 16 what is in Exhibit 13, what it is?
17 Q. It's the recordation on it. 17 (Exhibit-13 marked for identification.)
18 A.  Yeah, hereitis. 18 A. These are updated payoff figures good
19 Q. Again, this is something that you got 19 through the day of today, as well as screen shots
20 from your lawyers, not from CLIPR? 20 showing where these figures came from.
21 A. Correct. 21 Q. Letme see that, please. While | look
22 Q. Because the Wells Fargo Bates stamp is on | 22 these over, can you tell me where these go?
23 the bottom? 23 A. This one is First Union itemization of
24 A.  Yes. 124 amount financed. This is - shows that the late
25 Q. Okay. This is part of your file. This 25 charge maximum set to the account was $10 per
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15
16
17
18
19

that is inconsistent with SHAW. Would you agree

with --
A.

182,700.
Q. Butthe amount financed at the bottom,

No. It's a total of ltems 1 through 4

testimony today, correct?

A.  Yes.

Q. Okay. Allright. Now, we have the SHAW
transaction history. And it is a 14-page document.
And we're going to make that Exhibit No. 16. All

TRACY THOMAS August 06, 2013
BRENT E. BENTRIM vs. WELLS FARGO BANK 149-152
\ Page 149 ge 151
1 charge -- 1 Q. - What about -- do you think the 5 percent
2 Q. Okay. 2 was charged, too?
3 A. - 120 per year. 3 A. No.
4 Q. All right. Which one should we make 14, 4 Q. You're sure?
5 the First Union document? 5 A. Not that I've seen, it was not.
6 A. Sure. . 6 Q. Because it's not on SHAW?
7 (Exhibit-14 marked for identification. ) 7 A. Correct.
8 Q. What's this? 8 Q. Because SHAW controls, right?
9 A. That's the itemization of amount 9 MS. BAKER: Asked and answered.
10 financed. 10 A. SHAW is the system of record.
11, Q. Now, on Exhibit No. 14, I'm going to 1 Q. Right. Soit's the one that you rely
12 again point out to you that it says the amount 12 on-- .
13 financed is $180,000. That's -- and thatis a bank |13 A. Yes.
14 document prepared by First Union for 180,000. But{ 14 Q. --to do the lost note affidavit in your
15
16
17
18
19
20

20

the last, is $180,0007

right.

21 A. Correct. SHAW says amount financed, 21 (Exhibit-16 marked for identification.)
22 180,000. . 22 . MS. BAKER: For the record, what was
23 Q. Okay. Where did 13 get off to? 23 Exhlblt 15, please?
24 A. You took it off. 24 MR. VARNADO: Exhibit 15is thls
25 Q. Thereitis. 25 document.
Page 150 Page 152
1 A. Sorry. . 1 MS. BAKER: Okay.
2 (Exhibit-15 marked for identification.) 2 MR. VARNADO: We're going to lay them out
3 Q. You described that as a $10 fate fee? 3 here because they're going to get all messed up
4 A. Yes. This shows that the late charge -- 4 otherwise.
5 the maximum amount per charge for the late chargewas | 5 BY MR. VARNADO:
6 $10 per charge, $120 per year. 6 Q. Allright. Let me ask you this, I'm
7 Q. Where is that in the note that allows you 7 going'(o hand you this 14-page exhibit. | assume you
8 todo that? 8 reviewed this before this morning, correct?
9 A. The note gives us the authority to charge 9 A. Yes,
10 a late charge up to 5 percent. 10 Q. Okay. This is from SHAW, right, this
11 Q. Show me where that is in the note. 11 14-page document?
12 A If you' receive any payment 15 days or 12 A. It's from CRIS.
13 more after the- due date, | agree to pay youa Iate 13 Q. [I'msorry. ltisfrom CRIS but it shows
14 charge of 5 percent of my payment. 14 SHAW transactions, correct?
15 Q. Notless than 5 percentorup to 5 15 A. Yes. = .
16 percent, correct? 16 Q. Do you consider it to be authoritative in
17 A. It's a benefit to your customer or to 17 the same manner that SHAW information is
18 your client that it was only $10. 18 . authoritative? :
19 Q. Do you know if other late fees were -- 19 A. The information contained in this payment
20 were charged and assessed? Do you know if other late | 20 history is pulled from SHAW. So, yes.
21 fees were charged and assessed? 21 Q. And you would consider it to be
22 A. There were multiple late fees charged to 22 correct —
23 this account throughout the life of the loan. 23 A. Yes.
24 Q. Morethan $10? 24 Q. --right?
" A. ltwas $10 per charge. 25 Okay. I'm going to ask you to explain
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TRACY THOMAS

August 08, 2013

BRENT E. BENTRIM vs. WELLS FARGO BANK' 153-156
. Page 153 e 155
1 some things that ! just don't understand. If you can 1 Wachovia merged, | don't know why, but for whatever
2 help explain them for me as a bank officer, someone 2 reason, the tallying of the principal balance didn't
3 who has prepared for this and understands how this 3 convert over lo the — whatever the converted systems
4 information is generated. This would have been very 4 were. If you add all payments up until the time of
5 similar to the information you looked at when you did 5 the merger and the first time of the principal
6 the lost note affidavit in 2012, correct? 6 balance — again, if you add all the principal paids,
7 A. | didn't look at the payment history in 7 you'll get this 179,576.34 from the 182,7-.
8 2012 - - 8 Q. Butthisisa—thisisa--thisisa
9 Q. Okay. 9 CRIS document, right? It's a Wells Fargo document.
10 A. —for the lost note affidavit. 10 It says the principal balance at the time of the
11 Q. Fair enough. So you didn't ook at the 11 first payment was 179-, which is not the amount
12 CRIS information 2012. But you did look at it in 12 loaned, nor the amount of-the -- that was on the
13 preparation for today, right? 13 note, however you describe it, correct?
14 A, Yes. 14 A.  Yes,
15 Q. Does anything in here give you pause or 15 Q. And then it has zeros. What's this zero
16 say this can't be accurate or correct? 16 balance? How can it be a zero balance?
17 A. No. 17 A. |just explained that to you.
18 Q. Youknow how to read it. You've already 18 - Q. Okay. ldidn't understand it. I'm
19 told me that you understood how these bank documents | 19 asking you a new question, the zero balance. Can you
20 work and how they go together, correct? 20 éxplain it one more time, then?
21 A.  Yes. 21 A.  When Wachovia and First Union merged, for
22 Q. And that was part of the lost note 22 some reason, the tallying of the principal balance
23 affidavit, right? 23 after these payments were made --
24 Okay. What is the loan — the actual 24 Q. Uh-huh.
25 loan amount? Not the original, but what's been 25 A.  --did not come through.
Page 154 . Page 156
1 loaned. 1 Q. Okay. Do you believe this to be an
2 A. The current balance is $176,879.20. 2 accurate document?
3 Q. Do you mind if | take this back real 3 A.  Yes.
4 quick? 4 Q. Subject to what you've just described --
5 A.  Yes. 5 A.  Yes.
6 Q. Allright. And then what was the -- this 6 Q. - doyou believe this to be an accurate
7 column over here on the far right in the column '7 document? Do you believe this document is in any way
8 section. It says Prim Balance That means prlmary 8 tampered with?
9 balance, correct? 9 A, Not to my knowledge.
10 A. Principal balance. 10 Q. Okay. And who -- who would be able to
11 Q. Principal balance, rather. I'm sorry, 11 even go into CRIS to make changes like that; do you
12 Prin. What is that, principal balance? 12 even know?
13 A.  As of this date, October 6th, 2010, that 13 A. |belleve our servncmg deparlment has
14 was the amount of the principal balance. 14 that capability.
15 .Q. Okay. And then this document is the 16 Q. Okay. Well, let me ask you this — we're
16 first page, right, the statement summary? And then |16 going to go back to Exhibit No. 3, if you don't mind -
17 the next page of it, Page 2 of 14, goes back to 17 me giving itto you. This is sort of the same thing,
18 3/12/2002, correct? 18 .isn'tit? This is a CRIS document —
19 A.  Yes. 19 A, Yes,
20 Q. And what is its principal balance? 20 Q.  -- Exhibit No. 3, produced by your
21 A. Thatsays 179,576.34. 21 attorneys here. Okay? Does it sort of have the same
22 Q. So that was the principal balance? 22 information that's here on this SHAW transaction,
23 A, No. - 23 Exhibit No. 167
24 Q. Well, why is that wrong? 24  A. Essentially, yes.
A. It's not wrong. When First Union and 25 Q. Essentially. Okay. But -- and doesn't_
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1 it, down here at the bottom, say -- what's that first 1 2002. The interest rate can change every month, so
2 date? Can you read that for me? My eyesightis 2 the interest rate could very well have been 4.49
3 poor. ‘ 3 percent at that time.
4 A. May 26th, 2002. 4 Q. It's your contention that the interest
5 Q. Now, did that correspond to Exhibit 16 5 rale is variable monthly on this note?
6 Page 2 of 147 6 A.  Yes,itis.
7 A, May 26th, 2002, right here. 7 Q. And you think that it changed?
8 Q. Okay. Now, this has principal balances 8 A. It's possible.
9 onit. 9 Q. s that what happened, though? You're
10 A, Yes. 10 the one who has been studying this. You're the one
11 Q. How does that -- how did that happen? 11 who prepared the lost note affidavit. These are bank
12 A. ldon'tknow. 12 records. Is that what happened?
13 Q. Did you change it? 13 A. ldon'tknow. |didn't look at that.
14 A. | did not pull that document, so | have 14 Q. Who prepared -- when you did your
15 noidea. 15 research, who created this document, Exhibit No. 3?7 -
16 Q. This is a document produced by your 16 A. ldon'tknow.-
17 counsel. Have you ever seen this document before? | 17 Q.. Doesn't it usually have the name of the
18 Thisis a CRIS statement. 18 creator on it?
19 A. | have seenit before. | did not pull 19 A. No. :
20 this document. 1 did not alter this document. 20 Q. Do you know a woman named Helen Arnold?
21 Q. How do you explain the discrepancy 21 A. The name sounds familiar, yes.
22 between this document and Exhibit 147 22 Q. Do you know -- if the name is familiar,
23 A. ldon't know. 23 how would — where would you place it?
24 Q. You're a bank officer, and you can't tell 24 A. Servicing in Roanoke.
25 me, sitting here today, why Exhibit 3 is different 25 Q. Sothe -- so you think the interest rate
Page 158 e 160
1 than Exhibit 14, even though they describe the same [ 1 might have changed, but it stayed static for — unt|
2 loan? 2 July 14th of 2003, and the principal balance is
3 A. | don't want to speculate. 3 different than what you have here in the history of
4 Q. I'masking you to tell me why they're 4 Exhibit 14?7
5 different. 5 A. The interest rate changed August 1st of
6 MS. BAKER: | believe this question is 6 2003. Again, though, if you subtract the amount that
7 asked twice and she answered. 7 went towards principal through each of these payments
8 MR. VARNADO: That's all right. 1 can 8 from 182,7-, you will get this 179,576.34.
9 ask it again. And you cannot coach her. 9 Q. That's not describing, though, the loan
10 MS. BAKER: I'mnot coaching. And | 10 that Mr. Bentrim signed, is it?
11 think I'm objecting to that comment on the 11 A.  Yes,itis.
12 video, as well. 12 Q. Y'all have changed the numbers different
13 BY MR. VARNADO: 13 than the promissory note, correct?
14 Q. What was the interest rate on the loan, 14 A. No.
15 the original interest rate that would have been 15 Q. Then howds there a difference belween
16 charged at the get-go? 16 Exhibits 3 and 14, other than someone went in and
17 A.  4.99 percent. 17 manually changed CRIS?
18 Q. I'm going to show you Exhibit No. 3. 18 A. Again, ) did not pul! Exhibit 3. |
19 Does that have an interest rate at the beginning of |19 pulled Exhibit 16. :
20 the loan of 4.99 percent? ‘ 20 Q. I'masking you, do you have any knowledge
21 A.  No. Itsays 4.49 percent. 21 of why Exhibit 3 is different than Exhibit 147
22 Q. That's incorreci, isn't it? 22 A. No.
23 A. ltappears to be. 23 Q. Can you explain how it could have
24 Q Why is there a 4.49 percent there? 24 happened?
Aclually, the note was signed in Marchof |26 .A. ldon'tknow. | was not there. | don't
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1 want to speculate. 1 A.  No.
2 Q. You have averred in your lost note 2 Q. Why is that incorrect?
3 affidavit and you've testified consistently that - 3 A. | don't know.
4 today that you understand how all the documents of 4 Q. Why are you sure that it's wrong?
5 the bank work together. I'm asking you point blank, 5 A. Because the note says that the ongmal
6 how is it possible for Exhibit 3 and Exhibit 14 to be 6 balance was $182,700.
7 atsuch discrepancy when they're purportedly showing | 7 Q. These transaction reports, 3 and 14, are
8 the same loan? 8 not describing the note, are they?
9 MS. BAKER: Again, asked and answered. 9 A.  Yes, they are.
10 Q. [I've asked it a different way. 10 Q. They are not accurate to the note, are
11 A. You can ask it five times a different 11 they?
12 way, and each time my answer will be | don't know. | | 12 A.  Yes, they are,
13 did not pull that document. | do not want to 13 Q. When | asked you about the zero balances
14 conclude something that may not be correct. 14 through September of 2003, your teshmony is that
15 Q. Did someone in another office change 15 that was a computing error?
16 CRIS? 16 A.  No.
17 A. ldon't know. 17 Q. What is -- what explains the zero
18 Q. Okay. Did anyone in your office change 18 balances again?
19 CRIS? ‘ o 19 A.  When First Union and Wachovia merged, for
20 A. ldon't know. 20 some reason, the principal balance tallying in the
21 Q. Did you change CRIS? 21 system of record did not come through.
22 A. No. 22 Q. Okay. Then how did it come through in
23 Q. Someone changed CRIS, though, correct? |23 Exhibit No. 3?
24 A. ldon't know. 24 A. Again, | did not pull that document. |
25 THE VIDEOGRAPHER: Five minutes on the |25 did not aiter that document. | don't know how it got
Page 162 . Page 164
1 tape. 1 there, and | don't want to speculate as to how it
2 MR. VARNADO: Let's take a break. 2 could have been done.
3 THE VIDEOGRAPHER: We're off the record | 3 Q. Who pulled the document?
4 at2:04 pm. 4 A ldon't know.
5 (Break taken) 5 Q. Is it speculation to ask you what
6 THE VIDEOGRAPHER: We're back onthe | 6 business practices would be legitimate business
7 record at 2:11 p.m. 7 practices that would result in being interest
8 BY MR. VARNADO: 8 calculations and ~ and balance amounts being
9 Q. Back to Exhibit No. 3. This is aCRIS 8 included which are different between 3 and 4 -- |
10 document, correct? 10 mean, 3 and 147
11 A. Yes. 11 A.  Can you say that again?
12 Q. Soit's supposed to be accurate, correct? |12 Q. Sure. Isn'tthere some legitimate
13 A. Yes. 13 explanation for why 3 and 14 are different?
14 Q. By the same token, it's not supposed to 14 A.  I'm sure there Is.
15 be inaccurate, right? 15 Q. Okay. Areyou aware of.any legitimate
16 A. Correct. 16 explanation for why 3 and 14 are different that is
17 Q. You're supposed to be able to rely on it, 17 not speculation, but based on your experience as a
18 correct? o 18 . bank officer and someabody who's familiar with these
19 A.  Yes, 19 documents and aver that she was familiar with these
20 Q. Okay. I'm going to draw your attention 20 documents in the lost note affidavit?
21 down to the bottom third of the page, Loan amount. |21 MS. BAKER: I'm going to object to form.
22 Can you read what number that is? 22 A.  Again, | don't want to speculate.
23 A.  $179,576.34. 23 Q. I'm not asking you to speculate. I'm
24 Q.- So thatis the correct loan amount, 24 asking you what are the legitimate business reasons
25 correct? 25 which would explain the discrepancy between 3 and 14.
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1 A. Probably to make it more customer 1 A. |Ipulled CRIS.
2 friendly to edit this column instead of showing zero 2 Q. You pulled CRIS, right. 1 got it.
3 balances. 3 All right. Back to 16 with the 0.00
4 Q. Then how would it be customer friendly to 4 principal balances. Whatever problem there was was
5 look at Page 2 of 14 of Exhibit 16 and the interest 5 rectified when? What -- from looking at CRIS, can
6 payments are different in these columns between 3and | 6 you tell me which -- what month? Was it September of
7 147 7 '03?
8 A. ldon't know. 8 A.  September 2nd, 2003, the principal
9 Q. Which one is right, 3 or 14? 9 balance is listed as 179,576.34.
10 A. |don't know. 10 Q. Okay. So that-- whatever that error was
1 Q. I'm asking you under oath which one 11 is now no longer rectified; is that correct?
12 accurately reflects the Bentrim loan more correctly, 12 A. There wasn't an error. it just — it
13 3or 147 13 " didn't ~ for whatever reason, it didn't come over.
14 A. The original interest rate was 4.99 14 Q. Okay. Whatever -- no editorial. It
15 percent. The interest rate can change on a monthly 15 didn't come over, and now it's over,; is that -
16 basis, based on the Wall Street Journal index. 16 A. Yes.
17 Q. Whatare those documents? Are those part 17 Q. Okay. Now, that would have been back
18 of Exhibit -- 18 during the ACLS days, right?
19 A. Those are a part of - 19 A. ACLS was a Wachovia loan system, yes.
20 Q. -167 20 Q. Sothat would have, l;;eep ACLS would
21 A. --16, yes. 21 have described the same thing, correct?
22 Q. Allright. 22 A, Yes.
23 A. It appears, based on the interest rate 23 Q. Okay. We have ACLS back here, don't we,
24 change history, the interest rate did not change 24 which is Exhibit N