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STATEMENT OF ISSUES ON APPEAL 

I Is A True Statement Reasonably Capable Of A Defamatory Meanmg When One Must 

Speculate As To A TertIary Level ImplIcatIOn Because It Is Not The Clear, Plam Or Ordmary 

Meanmg Of The Statement ItselfIn Context? 

II Where the Reasonable ImplIcatIOn Of A True Statement Is Also True, Can That 

Statement Be Defamatory? 

III Where The TertIary Level ImplIcatIOn Of A True Statement Suggested By The 

Appellant Is Only A General ReflectIOn Lackmg SpecIficIty And Not A DIrect Claim Of 

Unfitness Of Character Or EmotIOnal/PsychologICal InstabIhty, Can That Statement Be 

Defamatory? 

IV Should The QuestIon Of Abuse Of The Quahfied Pnvilege Be SubmItted To The 

Jury Where All EVIdence Suggest The Statement Was Made In Good FaIth, In A Pnvate Settmg, 

And WIth Very LImIted Scope And There Is No EVIdence That The Statement Was Made WIth 

Personal III WIll, Or WIth Reckless And ConscIOUS DIsregard For The Appellant's RIghtS? 
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STATEMENT OF THE CASE 

WhIle Appellant's Statement of the Case accurately reports the procedural stages that 

have occurred In thIS matter, l Respondents do not agree wIth the Incomplete, generahzed 

charactenzatIOns gIVen to the summary Judgment arguments (Appellant's Bnef at pp 2-3), the 

Court's Order of summary Judgment (Appellant's Bnef at pp 3-4), the arguments for 

reconsIderatIOn (Appellant's Bnef at p 4), or the Court's Order denYIng reconsIderatIOn 

(Appellant's Bnef at p 5) Moreover, the Appellant's charactenzatlons Introduce contested 

matters Into the Statement of the Case - prohIbIted by SCACR 208(b)(1)(C) 

As an example of such a contested matter, WIth regard to the Order of Summary 

Judgment, It IS stated that "The Court dId not address the record eVIdence that FountaIn rehed on 

at the heanng to show abuse" (Appellant's Bnef at p 4) SImIlarly, WIth regard to the Order 

DenYIng ReconsIderatIOn, It IS stated that "The court yet agam faIled to address the record 

eVIdence that FountaIn rehed on to show an abuse" (Appellant's Bnef at p 5)( emphasIs added) 

The Respondents dIsagree WIth these charactenzatIOns 

The Summary Judgment Order devotes over 3 pages to the Issue of pnvIlege (Summary 

Judgment Order, R pp 11-14) and devotes addItIonal analysIs to the facts and CIrcumstances 

surroundIng the alleged defamatory statement (R pp 3-4) LIkeWIse, after conSIderable 

analYSIS, the Order DenYIng ReconsIderatIOn clearly concludes "there are no controverted facts 

to submIt a questIOn of pnvIlege abuse to the JUry" (R P 23) 

The Respondents should not be bound, as contemplated by SCACR 208(b )(2), by the 

Appellant's charactenzatIOns of arguments and Orders whIch are fully avaIlable for thIS Court's 

Most Importantly, thIS matter IS before the Court on an appeal from the tnal court's 
deCISIOn to grant summary Judgment agaInst the claIm of Appellant Fountam that he was 
defamed by Respondents Ewart and FIrst Rehance That Order of summary Judgment was the 
subject of a motIon to reconSIder whIch was bnefed, heard, and demed 
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reVIew Thus, for Respondents' Statement of the Case, the Respondents crave reference to the 

actual arguments made and Orders Issued 
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STATEMENT OF FACTS 

1 The Statement And It's Context 

In thIS case, the Appellant Mark FountaIn, together wIth Ernest Pennell, sought a loan 

from Respondent FIrst Rehance Bank for the debt reorganIzatIOn and operatIon of a cOmbInatIOn 

convemence store - restaurant At the tIme (approxImately December 2008), the store was 

actually owned by Pennell and hIS eXIstIng 50% corporate partner In that store, Cromwell "Bud" 

Rawls 2 FountaIn DepOSItIon, R p 138 Pennell and FountaIn were together explonng thIs store 

busIness opportumty wIth a plan for FountaIn to manage the reorgamzed store FountaIn had 

prevIOusly faIled as a manager of such a store and thIS was well known to FIrst Rehance 

(dIscussed In part 2 of the Facts below) 

Also at the tIme, the Pennell-Rawls store was under financIal dIstress from first-mortgage 

holder Carohna FIrst Bank FountaIn DeposItIOn, R p 135 - R P 137 3 Pennell estImated the 

pnncIpal balance of thIS first mortgage at $1 2 M Pennell DepOSItIon, AppendIX p 1 hnes 2- 14 

In order for theIr proposed bUSIness opportumty to achIeve frUItIOn, FountaIn and Pennell needed 

to secure refinanCIng of thIS first mortgage They also needed to secure sufficIent finanCIng to 

fund the deSIred buyout of Mr Rawls AddItIonally, refinanCIng was needed to payoff 

approXImately $200,000 In delInquent charges for fuel prevIOusly supphed to the store FountaIn 

2 The convemence store - restaurant Involved was known at the tIme as the "Hess Mart " 
It IS located at the comer of Irby Street and DarlIngton Street In the CIty of Florence Pennell 
DeposItIon, R p 172 and R p 173 The objectIve of the proposed new finanCIng was confirmed 
by Pennell In hIS deposItIOn examInatIon by Appellant's counsel R p 179 See also ComplaInt 
,-r 6 (R P 25) 

3 Pennell confinned that ultImately a foreclosure actIon was begun by Carohna FIrst Bank 
Pennell DepOSItIon, R p 174 
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DeposItIon, R P 132 lIne 14 to R P 134 At the tIme oftheu approach to FIrst RelIance Bank, 

one other lender had already turned down the FountaIn-Pennell request 4 

In thIS actIOn, FountaIn seeks damages for Respondent Ewart's5 true statement 

(hereInafter "the Statement") that Ewart's employer, Respondent FIrst RelIance, "would not loan 

[Pennell] the money If [Appellant FountaIn] was Involved In the busIness,,6 FountaIn's 

DepOSItIon, R P 140, LInes 5-6 7 ThIS statement was pnvately made only to Pennell ThIS 

one-tIme statement IS the only alleged defamatIOn by eIther Ewart or FIrst RelIance Once the 

Statement was made, the Statement was repeated by Pennell to FountaIn alone, thIS occurred 

when FountaIn called Pennell on the phone -- almost as soon as Pennell left FIrst RelIance 

Bank 8 Pennell DepOSItIon, R p 190, LInes 19-21, and R p 191, LIne 23-R p 192, LIne 8 

4 The other bank approached was FIrst CItIzens Bank In DIllon Pennell DepOSItIon R p 
175 - R P 176 FountaIn also testIfied about an apparently unsuccessful approach made to 
Upstate Mortgage for financIng FountaIn DepOSItIon, R p 152 lInes 9-15, R P 155 lIne 22 to 
R p 156 lIne 23 

5 Ewart was an expenenced bank loan officer - one who had been Involved wIth 
convemence stores and had lent to franchIses and fast food stores "a long tIme" Ewart 
DepOSItIon, R p 221 lIne 5- AppendIX p 2 lIne 17, see also R p 197 lIne 4 - P 198 (8 years at 
FIrst RelIance and prevIOUS expenence at other banks) 

6 The truth of the Statement IS not demed by Appellant's Bnef (at pages 14-15) whIch 
Instead seeks to Impose lIabIlIty based upon some suggested tertIary level of Innuendo whIch WIll 
be addressed In thIS Bnefs argument 

7 A SImIlar verSIOn of the statement IS found In the Appellant's complaInt ComplaInt ~ 9 
Ewart admItted pnvately adVISIng Pennell that "If [FountaIn] was gOIng to be managIng the 
operatIOn, we would not be makIng the loan" Ewart DepOSItIOn, page 6 lInes 18-21 
InterestIngly, Pennell's reCItatIOn of the Statement IS even more bemgn Pennell descnbed 
Ewart's Statement regardIng the loan demal as ''under the present status, FIrst RelIance could 
not make the loan" Pennell's DepOSItIon, R p 188, Lmes 12-19 Pennell dId testIfy that 
"readIng between the lInes" he belIeved that the baSIS for the demal was Mr FountaIn's 
Involvement In the bUSIness management team Pennell's DepOSItIon, R p 188, LIne 15-R p 
189, LIne 12 

8 InexplIcably, the Appellant had prevIOusly asserted a defamatIOn claIm agaInst Pennell 
for repeatIng the statement, at the Appellant's request, to the Appellant's attorney at the tIme 

5 



2 Appellant's Management HIstory And CredIt HIstory 

Withm a short span of years precedIng the alleged defamation In thIS case, FountaIn had 

defaulted on a tractor and motorcycle loan,9 defaulted on a lIne of credIt for busmess,10 defaulted 

on a boat 10an,11 and defaulted on credIt card debt 12 In total, thIS debt neared or exceeded 

$200,000 Respondent Ewart dealt first hand wIth Issues related to FountaIn's personal debt 

whIle Ewart was employed at CarolIna FIrst Bank 13 

In addItion to thIS personal debt, FountaIn was a partIcIpant In a lImIted lIabIlIty company 

whIch operated a BOJangles chICken franchIse In three locations IncludIng a TImmonsvIlle 

BOJangles - CitgO store cOmbInatIOn (sImIlar to the Pennell store whIch had been a Hardees -

Hess cOmbInatIOn) FountaIn worked at the TImmonsvIlle locatIOn on a dally basIs, drawIng a 

paycheck, and assIsting WIth store management FountaIn DeposItion, R p 115 lme 25 - R P 

121 lIne 13, R P 123 lInes 14-24 ThIs BOJangles franchIse Incurred debt from Bank of 

Amencal4, the Respondent FIrst Relzance Bank ($20,000 to 25,000)15, Mutual Savmgs Bank16, 

Pennell's Depositlon, R p 193, LIne 15-R p 195, LIne 21 FollOWIng summary Judgment WIth 
regard to defamatIOn claims, the Appellant has abandoned the defamatIOn claim agamst Pennell 
Appellant's Bnef at p 3, footnote 1 

9 FountaIn DeposItlon, R p 144 lIne 8-R p 145 lIne 7 (FIrst Rehance) 

10 FountaIn DeposItIOn, R p 145 lIne 22-R p 147 lIne 2 (FIrst Federal, $194,000 00) 

11 FountaIn Depositlon, R p 145 lIne 8-15 (CarolIna Bank) 

12 FountaIn DeposItIOn, R p 147 lIne 25- R P 148 lIne 19 (BB&T, $3,400) 

13 FountaIn Depositlon, R p 166 lIne 21 - R P 167 lIne 9 
14 FountaIn DeposItIOn, R p 117 lInes 16-25 

15 FountaIn Depositlon, R p 123 lInes 10-13 

16 FountaIn Depositlon, R p 121 lInes 22-24 
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and Carolma FIrst Bank ($100,000) 17 Respondent Ewart was employed at Carolma FIrst Bank 

at the tIme (before FIrst RelIance) and was mvolved WIth the BOJangles' loan from Carolma FIrst 

Bank Fountam DeposItIon, R p 121 lIne 25 - R P 123 lIne 9 

As one of the BOJangles franchIse owners, the Appellant was also a personal guarantor of 

thIS hmIted lIabIlIty company's debt Fountam DepOSItIon R p 125 hnes 7-16 The BOJangles 

franchIse also mcurred debt from contractual oblIgatIons WIth vendors - some of whIch were 

also personally guaranteed by Fountam Fountam DeposItIOn, R p 148 lIne 24 - R P 150 lme 

17 (Toyko Leasmg) 

No more than 5 years before the alleged defamatIon,18 the BOJangles lImIted lIabIlIty 

company faIled to be profitable and resulted m addItIOnal Judgments agamst Fountam Fountam 

DepOSItIon R P 125 lIne 19 - R P 126 lIne 20 Fountam could not gIVe an accountmg for hIS 

share of the company debt and had not contnbuted to satIsfactIOn of the company debt smce 

sometIme m 2008 (or earlIer) when he became unemployed for over a year WIth health Issues 

Fountam DeposItIOn R p 129 lIne 8 - R P 131 hne 7 As a result, the Appellant conceded the 

ObVIOUS -- that hIS credIt worthmess was "poor" Fountam DepOSItIon, R p 152 hnes 3-6 

17 Fountam DepOSItIon, R p 123 lInes 7-9 

18 Appellant testIfied that the Ewart related events surroundmg the BOJangles' faIlure 
occurred 3-5 years pnor to the December 2008 alleged defamatIOn Fountam DepOSItIon, R p 
169 hne 20 - R P 170 hne 3 
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3 The Facts Demonstrate A Legitimate DecIsion To Dechne This Proposed Loan 

DespIte thIS backdrop of financIal failure, Fountam apparently Imagmes hImself WIth a 

clean financial slate and portrays hImself m hIS Bnef as a recently tramed and successful 

manager Appellant's Bnef at 26 Fountam's Bnef further ImplIes that he and hIS wealthy 

finanCIal partner are entItled to a pnvate commercIal loan for theIr new busmess opportumty 19 

In realIty at the tIme, Fountam was a faIled manager and nsky borrower well known as such to 

the Respondent Ewart (from hIS CarolIna FIrst Bank expenence) and hIS employer FIrst RelIance 

Bank (from ItS own BOjangles' loan expenence) 

A Appellant's Failures Were A Relevant Consideration 

Much of Fountam's Bnef IS devoted to dlstancmg hImself from hIS financial failures of 

the past mcludmg mmlmlzmg hIS management role WIth the BOjangles' franchIse 20 Regardless 

of what kmd or level of management Fountam was supposed to proVIde at BOjangles, he was 

some kmd of paId daily manager for a faIled commerCIal enterpnse Fountam hImself testIfied 

that management mformatIOn IS relevant to a lender's nsk assessment m makmg a lendmg 

deCISIOn (Fountam DepOSItion, R p 153 lInes 11-18), Fountam's Bnef ImplIes, however, such 

mformatIOn was Irrelevant and therefore It would necessanly be malIcIOUS to conSIder such 

mformatIOn Appellant's Bnef at pp 24-26 (suggestmg loan refusal was reckless, not 

reasonable) 

19 Appellant's Bnef at p 8 and p 25 (Pennell was "worth over $1 mIlhon and pOSSIbly over 
$2 mIlhon") Of course, the potentIal secunty of Pennell's wealth Isn't as sIgmficant when the 
needed financmg was also over $1 mIlhon and pOSSIbly $2 mIlhon (mcludmg mortgage 
refinance, vendor debts, and partner buy-out) 

20 Appellant's Bnef at p 6, P 12, and p 25 
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B NothIng In The Record Supports EXistence Of Disregarded Skills Or Experience 

Repeatedly the Appellant's Bnef seeks to demomze Respondent Ewart for hIS actual 

knowledge of Fountam's financIal faIlures by Implymg that the Fountam had some new trammg 

and expenence that made thIS new convemence store-restaurant nsk very dIfferent from hIS 

prevIOUS convemence store-restaurant expenence (only 5 years earlIer) Appellant's Bnef at p 

26 (Ewart's knowledge was old, never bothered to update, obsolete) 

In hIS deposItIon, Fountam had plenty of opportumty to detaIl any newly acqUIred 

trammg or relevant expenence, yet Fountazn s deposltzon reveals he worked less than a year as 

the dlrector of a largely volunteer orgamzatzon (Boy Scouts) he had been out of work over a 

year and he had no addltzonal experzence or traznzng zn runmng a convemence store or a 

restaurant Fountam dId advIse that he felt he had "learned from hIS mIstakes" Fountam 

DeposItIOn, R P 132 lme 14 - R P 133 lme 14 Fountam's hIghly touted posItIon as 

TImmonSVIlle town admmIstrator 1 dId not begm untIl 201022 and thus IS of no relevance to the 

events of 2008 Moreover, Fountam pomts to no specIfic educatIOn, trammg, or expenence now 

used as town admImstrator that was present m December 2008 and relevant to runmng a 

convemence store - restaurant 

C Profferred Bank Expert's OpInIOn Is A Red HerrIng 

The ImplIcatIOn of loan entItlement IS also made, m part, by Fountam's assertIOn that the 

loan demal "vIOlated the bank's polICIes and eXIstmg bank regulatIOns" Appellant's Bnef at 10 

and 26 (CItIng the affidaVIt of Fountam's proffered bankmg expert) Refemng to the proffered 

21 Appellant's Bnef at p 12 ("Fountam was a good enough manager to later be hIred as 
TImmonsvIlle's Town AdmmIstrator ")(emphasIs added), p 17 ("now a Town AdmImstrator"), 
and p 26 ("hIS qualItIes that prompted hIS hIre as a Town AdmmIstrator") 

22 Fountam DepOSItIon, R p 131 hnes 8 - 20 
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expert's affidavIt, however, the record reveals that the alleged bankmg vIOlatIOns dId not effect 

the lendmg decIsIOn made m thIS case For example, one regulatIOn allegedly VIOlated IS the 

faIlure to ret am the loan apphcatIOn Seltz AffidaVIt ~ 6(b )(11) (R P 244) Not only was 

Fountam unaware If an applIcatIon was ever completed23 (Ewart testIfied It was not24
), the failure 

to retam any such paperwork after the loan declSlon IS not relevant to the deCISIOn Itself 

Another proffered VIOlatIon IS the alleged faIlure to obtam the applIcant's financIal mformatIOn 

(Seltz AffidaVIt ~ 6(b)(I) R P 244) - thIS despIte the Fountam's testImony that the lender was 

told of the financIal dIstress behmd the need for debt restructure 25 

AddItIonally, the expert's affidaVIt IS non-senslcal on ItS face the affidaVIt notes that both 

Mr Ewart's mcentIve plan and genenc "federal bank exammers" were both encouragmg a 

reductIOn m the bank's commercIal real estate concentratIOn, then the affidaVIt declares that a 

declSlon to fund "the loan sought by Mr Pennell's entIty would have reduced the bank's 

commercIal real estate concentratIOn" Seltz AffidaVIt ~ 6(c) (R pp 244-245) ObVIOusly, the 

Pennell-Fountam proposed mortgage restructure would be a commercIal loan secured by 

commerCIal real estate Notably, the proffered expert works m comphance and not m actual 

lendmg Seltz AffidaVIt ~ 1 and 2 R P 242 In contrast to thIS nonsense, Respondent Ewart 

testIfied as to speCIfic lendmg cntena and guldelmes applIcable and conSIdered m meetmg WIth 

Fountam-Pennell Ewart DepOSItIon, R p 227lme 16 - R P 234 lIne 25 

Fmally, the bank "polICIes" allegedly VIOlated were general dIrectIves from the Bank 

Board of DIrectors to "seek out" borrowers and "book deSIrable loans" Seltz AffidaVIt ~ 6(a) (1-

IV) (R P 243-244) The Bank dIdn't need to seek out thIS nsky proposal, Fountam and Pennell 

23 

24 

25 

Fountam DepOSItIon, R p 141 lInes 20-25 

Ewart DepOSItIon, R p 200 lIne 22 - R p 201lme 6 

Fountam DepOSItIon, R p 141 lIne 4 - R p 143 lIne 1 
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sought out the Bank -- and It hardly was a desIrable loan Indeed, In lIght of the ObVIOUS nsk, the 

factors recIted by Ewart, and the general concern of bank regulators wIth commercIal real estate 

lendIng, the bank officers would have been neghgent to consIder a loan hke the FountaIn-Pennell 

proposal 
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ARGUMENT 

I The True Statement Was Not Defamatory 

A The Statement Is Literally True 

The Statement here dId not defame Fountam SImply put, the Statement was about what 

FIrst RelIance actually would or would not do The Statement was not "Mark Fountam IS not 

trustworthy" The Statement was not even that "Mark Fountam IS a poor manager" 

The Statement was sImply that the bank would not make the loan - and m the lIght most 

favorable to Fountam - that the bank would not make the loan wIth Fountam mvolved In fact, 

Pennell expressly demed any elaboratIOn as to why FIrst RelIance would not want Fountam 

mvolved Pennell DeposItIon, R p 189 lmes 13-18 The record contams no eVIdence of any 

elaboratIOn beyond thIS lImIted, guarded, pnvate Statement 

Of course, the Statement IS undemably true on ItS face - It IS uncontroverted that 

FIrst RelIance would not26 and dId not27 make any loan to Pennell for the proposed busmess 

opportumty mvolvmg Fountam ThIS lIteral truth IS not demed by Appellant's Bnef 

Appellant's Bnefat 14-15 A Statement that IS true IS not actIOnable as defamatIOn As noted by 

Professors Hubbard and FelIx m theIr treatIse on South Carolma torts 

Defamatory matter whIch IS true IS not actIOnable Unless the FIrst 
Amendment IS mvolved, defendant has the affirmatIve burden of 
provmg that the matter IS substantIally true If thIS affirmatIve 
defense IS establIshed, the defendant cannot be held lIable for the 
defamatory effect of the publIcatIOn 

F P Hubbard & R L FelIx, The South CarolIna Law of Torts (2d ed 1997) pages 478-479 See 

Wesav Fmanclal Corp v Lmgefelt, 316 S C 442,450 S E 2d 580 (1994) 

26 Ewart DepOSItIon, R p 203 lInes 18-22 

27 Pennell DepOSItIon, R p 188 lmes 12-19 
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WhIle FountaIn complaIned that the Statement was "Inappropnate", Fountam 

DepOSItIon, R P 140 lInes 16-18 and R p 154 hnes 13-18, FountaIn's OpInIOn ofa banker's 

true, blunt, and pnvate comment does not control South Carohna defamatIOn law Telhngly at 

the same tlme he complamed of mappropnateness he admltted the appropnateness of a lender 

consldermg the management knowledge and management expenence for a potentzal borrower 28 

FountaIn DepOSItIOn, R p 153 lInes 11-18 FountaIn can't have It both ways As the tnal court 

so appropnately concluded, "Not every dISappOIntment In lIfe IS an actIOnable tort" Summary 

Judgment Order, p 16 (R P 17) 

B There Is No Reasonable Defamatory ImplIcatIon 

1 There Is No "Plam" InsmuatIon 

In an effort to render the bank's reasonable bUSIness declSlon defamatory, the PlaIntIff 
I 

speculates that the Statement has an Imphed defamatory meanIng It IS true that an mSInUatIOn 

may be actIOnable as defamatory "If It IS false and mahcIOus and the meanmg lS plam" Tyler v 

Macks Stores of South CarolIna. Inc, 275 S C 456,458,272 S E 2d 633,634 (1980)(emphasls 

added) The first five definItIOns lIsted In the Encarta on-lme dIctIOnary for the word "plam" 

are clearly vlSlble, easIly understood, SImple and ordInary, candId, and pure Thus If an 

ImphcatIon or Innuendo IS to be rehed upon to raIse a defamatory meanIng, that lmphcatlOn or 

mnuendo Stll! must be clearly vlslble easdy understood slmple and ordmary candld and 

pure 29 

28 In addItion, FountaIn's proffered expert suggest It mIght vIOlate bank polIcy not to offer 
some explanatIOn for the bank's pOSItion Seltz AffidaVIt ~ 6(a)(1ll) (R p 244) 

29 ConSIstent WIth Tyler and the definItion of "plaIn", the tnal court allowed that If the 
Statement had a defamatory per se ImphcatIOn that was "the clear, exclUSIve ImplIcatIOn" (such 
as FountaIn was "dIshonest" or had an ''unfit'' character), then the matter would be appropnate 
for Jury conSIderation Summary Judgment Order, p 10 (R P 11) SeIZIng on the use of "clear" 
and "exclUSIVe", the Appellant's Bnef falsely accuses the tnal court ofrequmng actIOnable 
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In thIS case, however, even the Appellant fazled to articulate a plam Implzed defamatory 

meamng FountaIn DeposItIon, R p 165 lInes 8-16 (" It speaks for Itself It upsets me ") 

The tnal court found It would have to speculate to try and reach some non-expressed defamatory 

meamng Summary Judgment Order, pp 8-9 (R pp 9-10) If a JUry would have to speculate as 

to some defamatory meamng, there IS no "plaIn" defamatory meanIng suffiCIent to survIve 

summary Judgment 

RelYIng on Adams v Daily Telegraph PnntIng Co, 292, S C 273,356 S E 2d 118 (Ct 

App 1986), FountaIn argues that any true words remotely "capable" of offenSIve Innuendo are 

actIOnable as defamatIon WhIle the dicta of the Adams OpInIOn IS broad, It IS only dicta 

addreSSIng a one-of-a-kInd case In a very prelImInary procedural posture 30 DespIte thIS broad 

dicta, Adams does not allow that any speculative or unreasonable InterpretatIOn of an otherwIse 

ImplIed defamatIOn to satisfy a tnpartIte reqUirement of beIng "clear, exclUSIve, and dIrect" 
(Appellant's Bnef at pp 11-14) -- a reqUirement Appellant suggests IS InCOnSIstent WIth the legal 
standard found In Tyler and Adams v Dally Telegraph PnntIng Co, 292 S C 273,356 S E 2d 
118 (Ct App 1986) The tnal court never Said that a defamatory meanIng had to be "clear, 
exclUSIve, and dIrect" But conSIstent WIth Tyler and Adams, the tnal court dId refuse to submIt 
a speculative meanIng that was not dIrect, was not clear, and certaInly was not exclUSIve Tyler 
and Adams wIll be dIscussed In greater detail In sectIOn B(2) of thIS Bnef 

30 The Adams court admIttedly and needlessly borrowed dated language from the 1940 
OpInIOn of Flowers v Pnce, 192 S C 373,6 S E 2d 750 (1940) The Adams OpInIOn expressly 
acknowledges that the language IS from a case addreSSIng "a demurrer to a complamt" - a 
procedural challenge to the suffiCIency of the pleadIng alone pnor to the adoptIOn of the South 
CarolIna Rules ofClVIl Procedure 292 SCat 279,356 S E 2d at 122 (emphaSIS added) 

In Flowers, the Supreme Court understandably reversed the tnal court whIch had 
InexplIcably sustaIned the demurrer to the complaInt holdIng that the defendant's plamly 
rhetOrIcal publIc question to the plamtIff ("how do we know that you dId not take hIS tobacco 
and put It on yours and carry It over to the other warehouse?") dId not necessanly Imply larceny 
- even though It ImmedIately followed a pubhc declaratIOn that "someone stole thIrty pounds of 
another man's tobacco back here In the warehouse " The Supreme Court used broad language 
to analyze the pleadIngs at thIS understandably forgIVIng stage ofthe matter but the Court stIll 
subjected the pleadIngs to an objective reVIew notIng that the defamatory meanIng must be 
understood In the "natural sense" "when all the alleged facts and CIrcumstances are consIdered" 
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bemgn statement can be parlayed mto a tort-based lottery tIcket The Adams court clearly 

reqmres that the alleged defamatory constructIOn or ImphcatIOn of the statement must be 

"reasonable" m order to survIVe Id, 292 Seat 279,356 S E 2d at 122 (demurrer questIOn IS 

whether pubhcatIOn IS capable of "any reasonable constructIOn that renders the words 

defamatory ")( emphaSIS added) 

Moreover, as the tnal court here noted (Order Denymg ReconSIderatIOn at 1-2, R pp 20-

21), It IS Important to put the Adams opmIOn m ItS umque factual context Adams mvolved two 

pubhcly broadcast statements that were deSIgned to mVIte a broad pubhc mference of cnmmal 

conduct - mdeed murder 31 The ImphcatIOn of cnmmal conduct has histoncally and consIstently 

been recognIzed as actIonable per se m our courts In thIS case, there was a przvate busmess 

dISCUSSIOn, not two pubhc televlSlon broadcasts Here there was no elaboratIOn at all, much less 

an express mVItatIOn to draw a conclUSIOn of cnmmal conduct Here there IS no ImphcatIOn of 

cnmmal conduct or any other type of per se defamatIOn - such as mnuendo about character The 

exceptIOnal facts of Adams open no door to the opportumst Fountam unable to artIculate hIS 

defamatIon 

31 In Adams, the famIly members of two murdered boys used a press conference to baIt 
other members of the famIly to come forward and take "truth serum" or undergo "truth testmg" 
regardmg the boys' unsolved murders The famIly at the press conference also announced that 
those other famIly members had hIred an attorney to adVIse them on these matters The famIly at 
the press conference also mVIted the pubhc to "draw theIr own conclUSIOn" from the remammg 
famIly's alleged refusal to cooperate In Adams, apparently It was true that Mr Adams had 
employed an attorney and was refusmg to cooperate further WIth law enforcement The 
defamatory mnuendo expressly mVIted m Adams - cnmmal conduct by Mr Adams - apparently 
was not true (or could not readIly be proven) 
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2 There Is No Comment Upon Character Here 

Seekmg to fit mto the narrow lIabIlIty wmdow of Tyler and Adams, where a remote 

defamatory meamng may be clearly ImplIed by a true statement, Appellant's Bnefuses a form of 

the word "unfit" 23 times, thIS IS 23 times more than that word IS found m Ewart's Statement 

ThIS term's repeated usage IS a not so subtle, but erroneous, suggestIOn that the Statement's 

possIble meanmg IS that Fountam IS "dIshonest" or has a character ''unfit'' to work at a 

convemence store 

As noted by the tnal court, most of the declSlons addressmg the character-type of per se 

defamatIOn have mvolved lIcensed or regulated professIOnals Summary Judgment Order, (R p 

11), Rule 59(e) Order, (R p 21) Those cases have mvolved statements that dlrectly 

commented upon a person's fitness for a trade or professIOn See,~, BolIng v Clmton Cotton 

MIlls, 163 S C 13, 161 S E 195 (1932)(statement that mmister "would not keep hIS word" was 

actIOnable per se), Moshtaghl v The CItadel, 314 S C 316,443 S E 2d 915 (Ct App 

1994)(statement that professor was "dIshonorable" and engaged m "Illegal" conduct was 

actIOnable per se) 

Appellant suggest that the ''unfitness'' category of slander per se IS not lImIted to lIcensed 

or regulated professIOns In support of thIS suggestIOn, the Appellant CItes to Tyler and Eubanks 

v SmIth, 292 S C 57, 354 S E 2d 898 (1987) WhIle these cases may not mvolve lIcensed or 

regulated profeSSIOnals, each of these cases does mvolve ImplIcations of wrongful or cnmmal 

conduct - not some general unsUItabIlIty for an occupatIOn 32 Thus, they are also dIstmguishable 

from the facts at bar where no cnmmal conduct was Imphed 

32 Tyler mvolved a store employee termmated ImmedIately after the termmatIon of the 
manager and the admimstratIOn of a polygraph to employee, Tyler argued that the tImmg of 
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Appellant also cItes to Prosser & Keeton, On the Law ofTorts§112 for the argument that 

thIS unfitness category of slander per se apphes to all forms of busmess mcludmg blacksmIths 

and tenant farmers Not only are none of the annotated cases from South Carolma, the text of the 

treatlse further provIdes that a "more general reflectIOn" upon the pI amtlff s "quahtles" lacks the 

"specIal sIgmficance" to be actIOnable Prosser & Keeton § 112, (cItmg Restatement of Torts 

§573 and Bruno V Schukart, 12 MISC 2d 383, 177 NY S 2d 51(1958)(where even calhng 

plamtlff a "har" and "crook" was not actIOnable absent some showmg of busmess Impact» 

Even mfemng the statement here meant that Appellant was a poor manager, thIS IS nothmg more 

than a "general reflectIOn" - supported by hlstoncal performance 

Appellant also CItes the cases of Capps v Watts, 271 S C 276,246 S E 2d 606 (1978), 

and Goodwm v Kennedy, 347 S C 30,552 S E 2d 319 (Ct App 2001), m hIS effort to expand 

the scope of thIS per se category of defamatIOn to any type or degree of alleged ''unfitness'' -

even statements or ImphcatIOns that don't mclude cnmes or moral faIlmgs These cases, 

however, mvolve very pubhc and very dIrect statements that reasonably could Impugn the 

personal character of theIr targeted persons Capps mvolved not only macttonable "words of 

abuse and scumlIty", It also mvolved a comment that "cast doubt upon [Plamttffs] mental 

these events msmuated wrong domg The court found the complamt's allegatIOns sufficIent to 
survIve demurrer, It was not rulmg on summary Judgment 

Eubanks mvolved the Imphcatlon of cnmmal conduct by CIty employees Eubanks also 
mvolved press releases, not pnvate conversatIOns, m wruch the contmumg mvestlgatIOn of the 
employees IS descnbed as lookmg for "cnmmal wrong domg" and "vIOlatlons of the law" 
Eubanks also mvolved a speaker who knew that hIS msmuatIOns of wrong domg were false as the 
CIty employees were actually the whIstle-blowers m the matter 

Other cases CIted by Appellant mvolve sImIlar suggestIOns of cnmmal conduct See 
McBnde v School DIstnct of GreenVIlle County, 389 S C 546, 698 S E 2d 845 (Ct App 
2010)(stolen school property), Pansh v AllIson, 376 S C 308,656 S E 2d 382 (Ct App 
2007)("conned" elderly woman could Imply cnme of moral turpItude), RIchardson v State­
Record Co, Inc, 330 S C 562,499 S E 2d 822 (Ct App 1998)(dnvmg homIcIde), Mams v 
Kmart Corp, 297 S C 142,375 S E 2d 311 (Ct App 1988)(shophftmg) 
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competence" 271 SCat 282 and 286,276,246 S E 2d at 609 and 611-12 Goodwm mvolved 

the use of a specIfic h1stoncal rac1al ep1thet, once rhetoncally used by Malcom X, that "assatled 

[PlamtIffs] mtegnty and dec1sIOn-makmg" and attnbuted "raC1sm and b1as" to the PlamtIffm 

the performance ofh1s work dutIes Agam, Ewart's Statement here 1S not one that 1mpugns the 

personal character of Fountam 33 

3 Any ImpbcatlOns Are True 

The truth 1S also a defense to alleged defamatory msmuatIOn Accord Tyler v Macks 

Stores of South Carohna, Inc, 275 S C 456,458, 272 S E 2d 633, 634 (1980) (notmg that 

actIOnable msmuatIon must be false) Although not artIculated, the 10gtcalImphcatIOn of the 

Statement 1S that FIrst Rehance lacked suffiCIent fatth m Fountam's management SkIlls to make a 

loan to a Fountam-related enterpnse Even thIS ImphcatIOn 1S focused on FIrst Rehance, not 

Fountam Agam, th1s arguable ImphcatIOn IS clearly true - FIrst Rehance dId lack fatth m 

Fountam's management sk1lls 34 In add1tIOn, as noted by the tnal court, even other remote 

1mphcatIons or component parts ofthe bank's Imphed lack offatth m Fountam are also eIther 

true35 or non-actIOnable OpInIOn 

33 Appellant also c1tes Anderson v The Augusta Chromcle, 365 S C 589,619 S E 2d 428 
(2005), whIch affirmed the Court of Appeals deCISIOn, 355 S C 461,585 S E 2d 506 (2003), 
whIch reversed the tnal court's d1rected verdIct m a pubhc figure defamatIOn where that figure 
was accused oflymg about hIS NatIOnal Guard serv1ce There IS no such character accusatIOn m 
thIS case 

34 Spec1fically, Defendant Ewart testIfied that F1rst Rehance had concerns because of 
PlamtIffs pnor mvolvement w1th and management of other busmesses that had d1fficulty 
repaymg theIr loans Ewart depOSItIon, R p 207 Ime 15 - P 212 lme 24, p 215 24 lme 2 - P 
216lme 20, p 220 hne 5 - P 221 hne 4 

35 As stated by the tnal court, 

For example, perhaps a remote component ImphcatIOn IS that Fountam 
had a bad credIt ratmg, Fountam confirmed th1s was true Fountam 
DepOSItIon, page 68 hne 14 - page 69 hne 6 Perhaps a remote 
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4 Any ImphcatIons Are Protected General OpmlOns of Credltworthmess 

The tnal court also held that to the extent that Ewart's Statement 1mplIed opmIOns of 

Fountam's cred1tworthmess, these were constItutIOnally protected opmIOns Summary Judgment 

Order at 9 footnote 11 (R P 10) Appellant's Bnefsuggests that the constItutIOnal protectIOn 

afforded opmIOn m not applIcable because the Statement 1mpbes fact, not opmIOn Appellant's 

Bnef at 20-21 Agam, Respondent asserts, and the tnal court found, that all reasonable 

assertIOns of fact found m the Statement are true Tills should be affirmed because there 1S no 

eV1dence to the contrary, only speculatIOn The Court's footnote was perhaps unnecessary d1cta, 

but to the extent that creditworthmess 1S "opmIOn" 1t should be constItutIOnally protected or at 

least not actIonable Th1s 1S cons1stent w1th the "general reflectIOn" language referenced m 

Prosser & Keeton and IS cons1stent w1th the cases addressmg the reportmg of credIt scores 36 Of 

course, the Statement here was even more bemgn than a d1rect report on the cred1t of PI am tIff 

component ImplIcatIOn IS that Fountam had a hIStOry of adverse legal 
Judgments, true -- Fountam descnbed these m hIS depOSItIon Fountam 
DepOSItIon, page 61 lIne 8 - page 67 hne 24 Perhaps a remote component 
1mplIcatIOn IS that Fountam had a hIstory ofmvolvement wIth a faIled 
BOJangles franchIse whIch had debt wIth FIrst RelIance, true agam -­
Fountam descnbed thIS m hIS depos1tIon Fountam DepOSItIon, page 20 
Ime 25 - page 31 lIne 20 Perhaps a remote component ImplIcatIOn 1S 
Fountam's lack of specialIzed expenence m dIstressed busmess turn­
arounds, Fountam dId not profess any such speCIalIzed skIlls but rather 
testIfied that he had learned from hIS mIstakes Fountam DepOSItIon, page 
40 lIne 14 - page 41 hne 14 

Summary Judgment Order, p 9-10 (R pp 10-11) 

36 South CarolIna has applIed the qualIfied pnvIlege to finanCIal matters such as credIt 
agency reportmg and other bankmg concerns See, e g, Cullum v Dun & Bradstreet, 228 S C 
384,90 S E 2d 370 (1955) ("the defense of qualIfied pnvIlege 1S avaIlable to a mercantIle agency 
m respect to reports on the credIt and finanCial standmg of an mdividual or busmess concern 
commumcated confidentIally, and m good faIth, to a subscnber havmg an mterest m the 
partIcular matter ") 
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II The PublIcatIon Of The Statement Was PrIvIleged 37 

A PrIvIleged PublIcatIons Defined 

"The second major element of defamatIon IS an unprzvzleged publIcatIOn to a thIrd 

party" Flemmg v Rose, 338 S C 524, 526 S E 2d 732 (Ct App 2000)(emphasls added) Our 

Supreme Court has held, "A commUnICatIOn on a subject m whIch the person communIcatmg 

has an mterest IS qualIfiedly pnvIleged If made m good faIth, lImIted m ItS scope to the 

reqUIrements of such mterest or duty, and made to a person havmg a correspondmg mterest or 

duty" Cullum v Dun & Bradstreet, 228 S C 384, 90 S E 2d 370 (1955) 38 "The essentIal 

elements of a condItIOnally pnvlleged commUnICatIOn may accordmgly be enumerated as good 

falth, an mterest to be upheld, a statement lImIted m ItS scope to thIS purpose, a proper occaSIOn, 

and publIcatIOn m a proper manner and to proper partIes only The pnvilege anses from the 

necessIty of full and unrestncted commUnICatIOn concernmg a matter m WhICh the partIes have 

an mterest or duty, and IS not restncted withm any narrow lImIts" Woodward v WeISS, 932 

F Supp 723 (D S C 1996)(citIng Manley v Manley, 291 S C 325, 353 S E 2d 312, 315 

(S C Ct App 1987) quotmg Conwell v Spur OIl of Western South Carohna, 240 S C 170, 125 

S E 2d 270, 274-75 (1962» 

In general, the questIon whether an occaSIOn gives nse to a qualIfied or condItIonal 

pnvilege IS one oflaw for the court Boone v Sunbelt Newspapers. Inc, 347 S C 571,556 

S E 2d 732 (Ct App 2001) WhIle the potentIal abuse of a pnvilege IS often a questIon for the 

37 ObvIOusly, the questIon of pnvilege need only reached If the Court first determmes that 
the statement could reasonably be defamatory 

38 See also Conwell v Spur 011 Co of Wester South CarolIna, 240 S C 170, 125 S E 2d 
270 (quotmg from 33 Am Jur, LIbel and Slander §126, page 124)( also CItIng Fitchette et al v 
Sumter Hardwood Co 145 S C 53, 142 S E 828, McClam v Anderson Free Press, 232 S C 
448, 102 S E 2d 750) , F P Hubbard &R L FelIx, The South Carolma Law of Torts (2d ed 
1997) page 508 
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JUry, Id ,347 SCat 582,556 S E 2d at 736, It IS for the Court to determme m the absence of a 

factual controversy Woodward v South CarolIna Farm Bureau Ins Co, 277 S C 29,32-33, 

282 S E 2d 599, 601 (1981) 

B Facts Support PrivIlege Here And ThIS Is Unchallenged 

Although the exact nature of the relatIOnshIp between Pennell and Fountam maybe 

dIsputed, there IS no questIOn that they were together explonng a shared busmess opportumty m 

a convemence store and were together explonng the financmg needed for that purpose 

Complamt ~~ 6-8 (R P 25) Pennell and Fountam had made exploratory bank tnps together 

See,~, Fountam DepOSItIon, R p 160 lme 3 - P 161 lIne 14 ("I told rum [bank preSIdent] that 

I was gomg to be runnmg the store ") 

The Statement was made only to Pennell The Statement was not made to anyone else 

and thus, not made to anyone who dId not share that common busmess aSSOCIatIOn WIth 

FountaIn ConSIstent WIth thIS aSSOCIatIOn, Pennell loyally dId not share the InfOrmatIOn except 

WIth FountaIn or as dIrected by FountaIn 

The Statement was made In good faith and solely for the purpose of communIcatmg the 

concern WIth the loan, and was only made to the customer seekIng the loan The Statement was 

not publIshed to persons unmvolved In these endeavors nor was It pubbshed In such a way that It 

was heard by any person other than one who had some type of relatIonsrup WIth FountaIn 39 

Under the CIrcumstances, where the Statement was cautIOusly made In connectIOn WIth a 

common busmess mterest, the tnal court properly held the Statement was pnvdeged as a matter 

oflaw Appellant's Brief concedes that a quahfied privIlege eXisted ill thiS case ("We are 

39 In contrast, the Defendant In Abofreka v Alston Tobacco Co , 288 S C 122,341 S E 2d 
622 (1986), posted an employee memorandum about the PlamtIff m a locatIOn VISIble to thlrd­
partIes thereby lOSIng the qualIfied pnvtlege The Defendant m Conwell V Spur Od of Western 
South Carolma, 240 S C 170, 125 S E 2d 270, (1962), however, was entItled to a qualIfied 
pnvilege for an erroneous letter about the PlamtIff's debts that was only sent wlthm corporatIOn 
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not, however, arguing about the prlvliege's eXistence") and nnphcItly concedes that the 

necessary shared mterests were therefore present Appellant's Bnefat 23 -24 (emphasIs 

added) 

C The Record Contams No Facts To Support Abuse OfPnvIlege 

GIven that a pnvIlege IS not contested m thIS case, the Issue IS whether there IS any 

eVIdence to warrant the possIble abuse of pnvIlege bemg submItted to the JUry There IS not To 

allow such submIsSIOn would be to allow the JUry to speculate The tnal court correctly refused 

to allow It 

As noted m the Appellant's Bnef, pages 22-23, our Supreme Court's fact-specIfic 

analYSIS m Swmton Creek Nursery V EdIStO Farm CredIt, ACA, 334 S C 469, 514 S E 2d 126 

(1999), recognIzed two means by WhICh a quahfied pnvIlege could be abused These mclude 

makmg a statement m good faith that goes beyond the scope of what IS reasonable under the 

dutIes and mterests mvolved, and makmg a statement that IS m reckless dIsregard of the 

purported VIctIm's nghts 334 SCat 486-487,514 S E 2d at 13 

In ItS analYSIS, the Swmton Creek Court quoted WIth approval from Woodward V South 

Carohna Farm Bureau Ins Co, 277 S C 29,32-33,282 S E 2d 599, 601 (1981), whIch provIdes 

that - m the absence of controverted facts -- "It IS for the court to say In a given Instance 

whether or not the prlvllege has been abused or exceeded." In that Woodward gate-keepmg 

role, the tnal court here determmed that there was no eVIdence (or controverted facts) to support 

a findmg of abuse and thus no need to have a Jury speculate ThIS gate-keepmg call was a sound 

deCISIOn and deservmg of deference 

1 No EVIdence of The Statement Exceedmg A Reasonable Scope 

The Appellant has conceded the eXIstence of shared mterests by not challengmg the 

eXIstence of the pnvilege here Accordmgly the questIOn IS whether the scope of those shared 
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mterests has been exceeded by the Statement There IS no eVIdence to suggest that the scope of 

the pnvIlege has been exceeded 

The nature of the multIple shared mterests m thIS case IS undIsputed Both Pennell and 

Fountam had the same shared mterest m the proposed loan for theIr Jomt busmess opportumty m 

the store FIrst RelIance and Ewart shared an mterest wIth customers m establIshmg and 

mamtammg posItIve bankmg relatIOnshIps mcludmg sound lendmg relatIOnshIps 40 Moreover, 

FIrst RelIance and Pennell also had a shared mterest m a pre-exlstmg bank-customer 

relatIonshIp 41 Accordmgly, the Issue presented m thIS case IS whether, m the context of these 

shared mterests and relatlOnshlps, there any eVIdence that the Statement was unreasonably made 

somewhere or to someone outsIde the scope of these shared relatIOnshIps There IS none 

Fountam presented no eVIdence that Ewart and FIrst RelIance commumcated to anyone 

other than a person wIth mterests alIgned wIth Fountam m thIS busmess opportumty ThIS smgle 

lImIted commumcatIOn was also lImIted to someone wIth an mterest m a contmued bankmg 

relatIOnshIp - not a stranger 

Fountam's Bnef argues that the outcome here should be the same as m the sImIlar case of 

Swmton Creek Nursery V EdIsto Farm CredIt. ACA, 334, S C 469, 514 S E 2d 126 (1999) 

WhIle Appellant suggests the case IS "spot on", Bnef at 22, the tnal court accurately dIscussed 

how the simIlantIes were not the dIsposItIve features of the case Order Denymg 

ReconsIderatIOn at 3-4 (R pp 22-23) 

Swmton Creek also mvolved alleged defamatIOn by a lender's explanatIon accompanymg 

a loan demal - a statement to the borrower (Durwood Collms, Jr) that the PlamtIff-seller 

40 The Bank's general mterest m customer relatIOnshIps IS even noted m the proffered 
expert's recItatIOn of the Bank board's proactIve gUIdelInes to posItIve customer relatIOnshIps 
mcludmg good loans Seltz AffidavIt, ~ 6(a) (R pp 243-244) 

41 Pennell DeposItIon, R p 186 lme 20 - P 187 lme 10 
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(Nursery) was m "financIal dIstress" UnlIke the case at bar, the Swmton Creek borrower dId not 

have ahgned mterests the allegedly defamed party (the Nursery) Colhns and the Nursery were 

not Jomt ventures, confidants, or partners - they were mvolved m an arms-length transactIOn, 

Collms and the Nursery had not Jomtly pItched a common financmg proposal to the bank Here, 

the Statement was made to a potentIal borrower represented to the lender as alIgned m pnvity 

wIth the proposed manager 42 

WhIle the lender m Swmton Creek testIfied that he wrote43 the statement to essentIally 

warn an mexpenenced borrower of the enterpnse nsk, the Court noted that the comment 

arguably went too far - m that the borrower was not planmng to buy the "enterpnse" but only 

some of Its assets 44 Moreover, the Court found that thIS warnmg could have been provIded 

wIthout refemng to the Nursery at all Swmton Creek recognIzed that the scope of the pnvilege 

would encompass an effort to guIde the borrower mto a successful loan applIcatIOn, but agam, 

42 The Fountam-Pennell relatIOnshIp was essentIally represented to the bank as a pre­
eXIstmg fidUCIary one F ountam DeposItIon, R p 132 lme 14 - P 134 lIne 7 (" Mr Pennell 
presented me as a, as a partner, that I was comIng In "), P 157 hnes 10-24 ("Mr Pennell was 
stIll mterested about me gomg m the partnershIp WIth hIm on that store And then he wanted me 
to, he told me about some of the financIal problems that were, they were havmg And as far as a 
loan, loan WIse, about If! would go to some places WIth hIm to see Ifhe could help, help hIm 
secure a loan ") Accord Pennell DeposItIon, R p 175lme 7 - P 176lme 8, p 180 hne 7 - P 
181 lIne 23 (descnbIngJoInt Pennell/FountaIn tnps to potentlallenders FIrst CItIzens Bank In 
DIllon and FIrst Rehance) 

43 Yet another dIstmctIOn from the case at bar, wntten defamatory statements, unlIke verbal 
comments, are presumed to be mahcIOus -- shIftmg the burden to the wnter to rebut thIS 
presumptIOn SWInton Creek, 334 SCat 485,514 S E 2d at 134 The oral statement here IS not 
presumed to be malIcIOUS and It was Appellant's burden to prove malIce m thIS record The 
absence of any such proof IS dIscussed more thoroughly In sectIOn C(2) below 

44 Thus, ImplICIt m the Supreme Court's OpInIOn IS the concept that a plan to purchase the 
entIre enterpnse would have expanded the scope of pnvIleged commentary to allow for the 
dISCUSSIOn of the enterpnse's finanCIal condItIon Here a dISCUSSIOn of store management IS 
reasonable and expected where the loan purpose was to reorganIze and allow for contmued store 
operatIOns 
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the Court suggests that perhaps thIS could have been done wIthout the "financIal duress" 

comment 

FountaIn's Bnefsuggests that Ewart could have lIkewIse warned Pennell of the store loan 

nsk WIthout mentIOnIng FountaIn at all 45 Bnef at 24 But unlIke SWInton Creek where the 

lender commented dIrectly about the Nursery's "financIal duress", Ewart dId not say anythIng 

dIrectly about FountaIn's outstandIng Judgments, or finanCIal and management faIlures of the 

past - thIngs that FountaIn claIms to have fully predlsclosed to Pennell anyway 46 And unlIke 

SWInton Creek, where the lImIted asset-purchase scope of the loan made the "finanCIal duress" 

of the seller unnecessary to the loan nsk assessment, the management of the store was essentIal 

to the nsk assessment of the Pennell-FountaIn proposal- even Fountazn says so 47 So even If the 

Statement ImplIed management concerns WIth FountaIn, those carefully and pnvately stated 

concerns would have to be expressed to provIde the loan gUIdance recognIzed by SWInton Creek 

as WIthIn the pnvIlege 

Of course, another dIstInctIon IS that the "financIal duress" condItIon was dIsputed and 

the factual baSIS for the "financIal duress" comment was also dIsputed In SWInton Creek 

whereas the factual hIstOry of FountaIn's bUSIness and management faIlures IS not In dIspute - It 

45 Of course, that IS exactly how Pennell recounted the Statement Pennell's DepOSItIOn, R p 
188, LInes 12-19 ("under the present status, FIrst RelIance could not make the loan ") 

46 FountaIn DepOSItIon, R p 132 lIne 14-p 133 lIne 14 WhIle FountaIn asserts that he was 
damaged by the Statement because Pennell subsequently declared FountaIn's store management 
contract null and VOId, Pennell contends that the proposed store refinanCIng and Rawl' s buy-out 
were necessary condItIons precedent to the contract's valIdIty GIVen that FountaIn hImself 
claIms to have made full dIsclosure of hIS credIt hIStOry and management faIlIngs ofthe past to 
Pennell, then Ewart's statement allegedly ImplYIng the same adverse facts could not be the cause 
of any damages Of course, thIS Issue was not and need not be reached SInce the statement was 
not defamatory and was properly made In a pnvIleged settIng 

47 FountaIn DepOSItIon, R p 153 lInes 11-18 
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comes from hIS own testImony Because the Nursery denIed shanng "financIal duress" 

InfOrmatIOn wIth the lender dunng a "sIde bar conversatIOn", the JUry could have also found that 

such InfOrmatIOn was Inappropnately denved and shared from the Nursery's eXIstIng bankIng 

relatIOnshIp wIth the same lender -- the Nursery actually prevaIled agaInst the lender In the 

ongInal tnal on ItS InVaSIOn ofpnvacy claIm) Id, 334 Seat 476,514 S E 2d at 129 

Here there IS no factual controversy here about FountaIn's credIt ratIng, hIS credIt hIStOry, 

and hIS busIness management expenence - all admItted by hIm In deposItIon - and noted by the 

tnal court Summary Judgment Order pages 9-10 (R pp 10-11) Furthermore, FountaIn 

admItted the appropnateness of considenng such factors In makIng lendIng determInatIOns - all 

whIle stIll assertIng the bank's lImIted pnvate comments to hIS busIness confidant were 

"Inappropnate ,,48 FountaIn DeposItIon, R p 140 lInes 16-18 and p 154 lInes 13-18 Thus, 

there are no controverted facts reqUIred by Woodward to submIt a questIOn ofpnvilege abuse to 

the JUry 

WhIle FountaIn seeks an actIvIst Court to expose commercIal speakers to "exceedIng the 

scope" habIhtx for anythIng other than a mere "yes" or "no", the tnal court WISely recogmzed 

that the defamatIOn law of thIS State should not and does not so gag necessary bUSIness 

commUnICatIOns As the tnal court stated, "The lIabIhty urged by [FountaIn] would ChIll 

legItImate pnvate commerCIal commUnICatIOns needed In our free market economy" Indeed, 

stnct lIabIlIty exposure as urged by the Appellant IS not consIstent WIth eXIstIng context-based 

Junsprudence and would stIfle economIC development 

48 As the Respondents noted In theIr Response to the Rule 59(e) motIon R p 91 note 3, "It 
was not the bank who drug FountaIn Into the conversatIOn, however, It was the Pennell-FountaIn 
venture that was represented to the bank as a reasonable lendIng nsk - represented by FountaIn 
hImself In hIS own InItIal approach to these Defendants" FountaIn DeposItIon, R p 160 lIne 3 -
P 161 lIne 14 ("J told him (bank president] that J was gomg to be runmng the store '') 
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2 No EVIdence The Statement Was In Reckless DIsregard Of Rights 

The "lgnored,,49 eVIdence that Fountam suggests supports the alleged reckless nature of 

the Statement IS not about the Statement at all It IS about the loan decIsIon Appellant's Bnef, 

at 24-26 No eVIdence IS offered that suggests actual III WIll by Ewart or mahce by Ewart So, 

F ountam seeks to focus on the loan decIsIOn As Respondent noted m the tnal court, "F ountam 

wants the Court to transform thIS defamatIOn case mto a bankmg case" Response to MotIon for 

ReconsIderatIon, (R P 90) Of course, there IS no eVIdence to suggest that thIS was anythmg 

other than a neutral, obJectIve, and sound busmess declSlon by Ewart and FIrst Rehance 

Fountam suggests that recklessness of the Statement could reasonably be Imphed by a 

JUry because perhaps a more dlhgent bank reVIew of hIS management trammg and expenence, or 

perhaps perfect comphance wIth certam bank pohcles and regulatIOns would result m a dIfferent 

assessment 50 ThIS speculatIve approach to lookmg for recklessness IS not even supported by 

Fountam's own expert That expert's affidavIt does not say and does not even Imply that but/or 

Ewart's reckless loan analysIs, thIS nsky loan should have been posItIvely conSIdered or made 

Seltz AffidaVIt (R pp 242-245) 

Of course, there IS no eVIdence that the loan deCISIOn was reckless As outlmed m the 

Facts above, Fountam was a proven nsky borrower and a management fallure HIS 2010 

employment by the small town of TimmonSVIlle adds nothmg to the loan analysIs made m 2008, 

moreover, he could pomt to nothmg that objectIvely Improved hIS store management skllis from 

49 See Appellant's Bnef, pp 4-5 and 24-25 

50 Agam, Respondent suggests a questIOn of fact IS created based upon bankmg standards -
whIch have nothmg to do WIth defamatlon law Fountam would have thIS Court presume that a 
lender IS reqUlred to do busmess WIth any person and make them SIzeable loans WhIle the bank, 
hke anyone, owes a duty not to defame, It owes no duty to lend money to persons m whom It 
lacks confidence, mdeed, Bank officers would breach dutIes owed to shareholders and regulators 
to make neghgent loans 
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a few years earlIer other than he "had learned from [hIS] mIstakes" The financIal net worth of 

hIS proposed assocIate, Mr Pennell, was essentIally no more than the amount of financmg 

needed and agam, even hIS expert offered no oplmon that thIS financIal backmg rendered the loan 

declmatIOn reckless SI See Seltz AffidavIt (R pp 242-245) 

SI Appellant's Bneftnes to pIt Ewart's Judgment m declImng the loan agamst the mitIal 
polIteness ofthe Bank PresIdent and other officers ObvIOusly thIS IS a false conflIct and 
constitutes no eVIdence of malIcIOusness as Appellant seeks to Imply 
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CONCLUSION 

The facts are uncontroverted A bank officer sImply mformed a customer of a concern 

wIth a loan proposal WIth a shared mterest m the possIbIlIty of such lendmg, the bank shared 

thIS concern m a lImIted, profeSSIOnal manner wIth the potentIal borrower who was represented 

to be shanng m the PlamtIff S proposed endeavor The loan concern expressed was the true 

concern ThIs was sImply good bankmg practIce 

Thus, Appellant's complamt IS based upon a the true, pnvate expressIOn to the 

Appellant's busmess assocIate of a bank's concerns wIth a proposed loan to the Appellant's 

busmess venture The Statement dId not dIrectly comment upon the Appellant, hIS character, hIS 

hIstory, or hIS skIlls There IS no clearly vlSlble defamatory meanmg mcluded withm the 

Statement that would claSSIfy the Statement as "defamatory per se" and the PlamtIffhas offered 

no eVIdence of any malIce, eIther actual or ImplIed 

In the case at bar, there IS no publIc statement, there IS no targeted VIctIm, there IS no 

dIrect comment, and there IS no character ImplIcatIon The commUnICatIOn here was lImIted, 

supported, m good faith, and truthful both on ItS' face and m ItS' ImplIcatIOns The mitIal 

reCItatIon of the Statement occurred m pnvIleged CIrcumstances WIth no eVIdence to support any 

claIm to abuse of pnvIlege 

The Courts of thIS state have never been so actIve so as to expose a legItImate pnvate 

bus mess conversatIOn to potentIal lIabIlIty WIthout these factors The tnal court reached the 

proper conclUSIOn m two well reasoned orders As the Court aptly noted, "not every busmess 
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diSappOIntment can be mampulated Into some legal theory of recovery" AccordIngly, the tnal 

court orders should be affirmed 
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