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PROLOGUE

“I told him, ‘Why are you so inconsiderate? These
are the kind of crap you do. Nobody likes you
around here.””

—Mansour Rashtchian'

"'(R. p. 446, lines 11-23 (testifying about the start of the April 26,
2011, incident that gave rise to this lawsuit, specifically, recounting the
words he used to confront Bill McFarland, i.e., the first words exchanged
between the two men that day).)



INTRODUCTION

Bill and Jennifer McFarland® appeal to this Court following a defense
verdict in the trial of the defamation case they brought against Mansour and
Amy Rashtchian.> The McFarlands’ appeal centers on the trial court’s jury
charge on self-defense,* one of the Rashtchians’ affirmative defenses.

Underlying this lawsuit is an unusual and most unpleasant incident, a
mid-street row between these two sets of across-the-street neighbors,
wherein false accusations, of a sort actionable per se, were imprudently cast
at the McFarlands, with Jennifer accused of adultery and Bill of stealing his
father-in-law’s (Jennifer’s father’s) business, the latter charge, i.e., the one
aimed at Bill, which Mansour admitted making, the trial court actually—and
corfectly—determined to constitute defémation as a matter éf law.

Besides being unusual and uﬁpleasant, the incident was—without
question—unnecessary. It happened when—and never would have

happened had not—Mansour angrily charged out of his house to initiate a

? Appellants William McFarland and Jennifer McFarland are referred
to as “Bill” and “Jennifer,” respectively, and as the “McFarlands” or
“Plaintiffs,” collectively.
| > Respondents Mansour Rashtchian and Amy Rashtchian are referred

to as “Mansour” and “Amy,” respectively, and as the “Rashtchians” or
“Defendants,” collectively. ;

* The trial court also used the terms “provocation” and “justification,”
which it viewed, incorrectly, as being interchangeable with “self-defense.”
(R. p. 425, 1ine 5 - p. 426, line 8; R. p. 510, line 17 - p. 511, line 4; R. p. 512,
line 20 - p. 513, line 1.)



confrontation with Bill over what was at most—at most—a minor
transgressioh, a grand total of two vehicles crossing some portion of the
““right-of-way’ grass™ on his side of the street while the roadway was
temporarily obstructed By a landscaping crew delivering mulch to the
McFarlands, the record containing no evidence of any damage actually done
thereby.

Mansour himself admitted the incident was triggered by his “foolish”
behavior and “should never [have] happened.”® Indeed, Mansour’s
immediate and overt hostility, grossly disproportionate to the trivial slight he
claimed to have prompted it, betrayed a long-simmering animosity toward
the McFarlands and a malicious intent, not to—respénd in good-faith defense
of an unprovoked defamatory éttack, but to launch .his own ill-willed
offensive.

Respectfully, the trial court committed reversible error by charging
the jury that self-defense, which it incorrectly equated with provocatipn and

justification, was an absolute defense to the defamatory statements at issue

> (See, e.g., [Testimony of Mansour Rashtchian: R. p. 463, line 12 - p.
468, line 10]; [Plaintiffs’ Counsel’s Opening Statement: R. p. 63, line 19 - p.
64, line 5].) ‘

% ([Testimony of Mansour Rashtchian: R. p. 459, line 24 - p. 460, line
1]; see also [Mansour Rashtchian: R. p. 450, lines 6-15; R. p. 469, line 4 - p.
471, line 9]; [Plaintiffs’ Counsel’s Opening Statement: R. p. 65, lines 13-
18]; [Plaintiffs’ Counsel’s Closing Argument: R. p. 508, line 24 - p. 509,
line 2].) .
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and, for that matter, by even charging the jury on self-defense to begin with.

STATEMENT OF THE ISSUE ON APPEAL

L Did the trial court commit reversible error by charging the jury
that self-defense, which the court incorrectly equated with
provocation and justification, was an absolute defense to the
defamatory statemerts at issue and, for that matter, by even
charging the jury on self-defense to begin with, when, by
Defendant Mansour Rashtchian’s own admission, the incident
wherein the subject defamation occurred was triggered by his
“foolish” actions and “should never [have] happened”?’

STATEMENT OF THE CASE

By summons and complaint filed in the Court of Common Pleas for
Dorchester County on April 24, 2013, the McFarlands sued the Rashtchians
for defamation. (See R. pp. 10-12.) Ultimately, their claims were premised
on two false accusations, both actionable per se, 'having been made againét
them: (1) that Jennifer was unchaste/engaged in extra-marital relations and
(2) that Bill committed criminal acts by stealing his father-in-law’s business.
(See R. pp. 13-15; R. p. 38, line 23 - p. 40, line 18; R. p. 54, line 25 - p. 57,

line 20; R. p. 159, line 20 - p. 164, line 12; R. p. 302, line 13 - p. 303, line

7 As reflected in this issue statement, it would seem that the trial
court’s error is most efficiently viewed in terms of the jury charge.
Nonetheless, to be clear, to the extent that the trial court’s mistaken notion of
self-defense in the context of this case may also be viewed in terms of its
relationship to the court’s ruling on Bill’s motion for a directed verdict (or
other judgment as a matter of law) or Bill’s verdict form (in that it even gave
the option of a defense verdict) or the denial of the McFarlands’ motion for a
new trial, it is intended that such sub or collateral points are included as
issues on appeal.



16; R. p. 521, lines 6-9.) )
The Rashtchians denied the McFarlands’ material allegations and
asserted a number of affirmative defenses, including what the trial court
denominated/equated with self-defense. (See R. pp. 16-19; p. 57, line 18 - p.
58, line 1; R. p. 112, iine 9; R. p. 112, lines 9-12; R. p. 425, line 5 - p. 426,
line 8; R. p. 510, line 17 - p. 511, line 4; R. p. 512, line 20 - p. 513, line 1.)
The case was tried from December 8-12, 2014, before the circuit
court and a jury, the Honorable Diane Schafer Goodstein presiding. (R. pp.
20-23.)

At the close of all evidence, Plaintiffs’ counsel moved for a directed
verdict as to Mansour’s liability for defamation,’actionable per se, for having
wrongly accused Bill of stealing his fafher-in-law’s business, 1.e., so as to
leave only damages to be determined by the jury on this claim. (R. p. 493,
line 23 - p. 497, line 16; R. p. 499, line 21 - p. 506, line 9.) The trial court
determined as a matter of law that Mansour made this accusation of Bill, that
it was false, and that it was defamatory and actionable per se, but over
Plaintiffs’ counsel"s objection, it nonetheless charged the jury that self-
defense was an absolute defense available to Mansour on Bill’s claim and
included the option of a defense verdict on Bill’s verdict form; the court

likewise charged the jury that self-defense was available to Defendants on



Jennifer’s defamation claim. (R. p. 499, line 21 - p. 506, line 9; R. p. 510,
line 17 - p. 511, line 4; R. p. 512, line 15 - p. 513, line 13; R. p. 516, line 4 -
p. 517, line 24; R. p. 520, line 6 - p. 521, line 9; R. p. 523, line 24 - p. 526,
line 12; R. p. 527, line 10 - p. 532, line 12; see also R. pp. 8-9.) |

More specifically, the trial court charged the jury as follows regarding
self-defense:

Ladies and gentlemen, I have made a
determination as a matter of law, and that has to do
with one of the statements. It is the statement
regarding Mr. McFarland, and 1 have made a
determination that that statement is a statement

- which is -- would meet the definition of slander
per se.

Now, you do not have to concern yourself
with whether or not Mr. McFarland has made out
that claim for slander per se. There is an
affirmative defense, which is a complete defense,
and it is the — it’s referred to in the law as self-
defense, provocation or justification, and they’re
used interchangeably, depending on the case that
you look at, sometimes depending on the state that
you’re looking at. It’s maybe called more often
justification, provocation. South Carolina, we call
it justification or self-defense or provocation.
We’ve called it that as well.

So you will consider that defense, because it
is an absolute defense to slander per se. The
defendants have the burden of proving self-
defense. I’'m going to talk about those elements in
just a moment.

Now, as to the claim involving Mr.

6



McFarland, again, don’t worry about the
defamation, his defamation action. You do,
though -- would determine whether or not the
defendants have met their burden regarding their
affirmative defense of self-defense.’

Hokok

If you find that the statement was
slanderous per se and that the defendants have
failed to prove self-defense, then you -- or self-
defense or truth, then you should return a verdict
for the plaintiff and must award the plaintiff at
least nominal damages.

Nominal damages may be only a small or
trivial sum, and nominal damages are required
because the law presumes that some actual damage
to the plaintiff’s reputation and character directly
and proximately resulted from the defendant’s
defamatory statement.

Now, ladies and gentlemen, I want to talk
about self-defense. 1 want to talk about self-
defense, which is an affirmative defense. Then I'm
going to talk to you regarding truth. When you
speak in terms of defenses to slander or slander per
se, you talk about truth as an absolute defense is
the term that’s used.

Going to first talk about self-defense, then
we’re going to talk about truth as an absolute
defense, and these are defenses that the defendants
have pled to the defamation alleged by and shown
by Mr. McFarland. Now, the defendants must
maintain the burden of proof regarding these
defenses. That burden of proof is by the greater
weight or the preponderance of the evidence.

 (R.p. 512, line 15 - p. 513, line 13.)
7



Self-deferise, thée defendants claim the
defense of self-defense. Even if the statement was
defamatory or statements were defamatory, the
statement or statements will not support an action
for defamation if the statement or statements were
invited or brought about by the plaintiff that you
are considering. And of course you do this for
both plaintiffs.

If the plaintiff verbally attacked the
defendant, the defendant is allowed to reply to that
attack as long as the reply is made in good faith
and without malice. However, the defendant is
responsible or the defendants are responsible if the
statement in response to the plaintiff’s attack goes
beyond the plaintiff’s attack or uses language that
is unnecessarily defamatory.

Self-defense, which is also referred to as
provocation or justification, must have been so
recent as to induce a fair presumption that the
injury complained of, the slander, the slander per
se, was inflicted during the continuance of feeling
and passions, excited by the provocation. The
cause and manner of speaking the slander and all
the circumstances then and there existing ought to
be considered by you, the jury, in determining
whether or not the defense of self-defense exists.”

kkok

Ladies and gentlemen, if you find that the
defendant has failed to meet the burden of proof
regarding self-defense as it relates to Mr.
McFarland, then you would award some amount of
damage. And I'm going to talk to you about
aggravating and mitigating circumstances in a
moment, but if you find that the defendants have

’(R.p. 516, line 4 - p. 517, line 24.)
8



failed to meet their burden of proof regarding self-
defense, provocation, justification, then you must
award some amount of damages.

Now, ladies and gentlemen, if you find that
Ms. McFarland has sustained her burden with
regards to her claim for slander per se, and if you
find that the defendants failed to meet their burden
with regards to either truth or either self-defense,
then, again, damages would be presumed and you
would award some amount of damage. You would
consider mitigation that I’'m going to talk about in
just a moment, but you would award some amount
of damage. "

The jury returned defense verdicts on Bill and Jennifer’s claims. (R..
p. 533, line 15 - p. 534, line 22; R. pp. 8-9; see also R. pp. 6-7.) The
McFarlands promptly moved for a new trial, and their motion was denied.
(R. p. 535, line 13 - p. 538, line 1.)

By notice served January 9, 2015, this appeal followed. (The
McFarlands’ Notice of Appeal.)

STATEMENT OF FACTS

Although they do not live in the same subdivision and their mailing
addresses do not share the same street name, Plaintiffs and Defendants are
across-the-street neighbors; the Rashtchians’ house fronts the street, called

Flud Street, directly across from where the McFarlands’ yard backs up to

'(R. p. 520, lines 6-21.)



<o 11
1t.

Together with the strips of 1and on each side of its paved surface, Flud
Street constitutes a 50-foot-wide zone of public right-of-way separating their
respective properties. (See [Testimony of Bill McFarland: R. p. 68, lines 8-
17; R. p. 69, lines 8-23; R. p. 70, line 5 - p. 74, line 8; R. p. 74, line 14 - p.
76, line 20; R. p. 105, line 15 - p. 106, line 11]; [Jennifer McFarland: R. p.
253, line 22 - p. 254, line 3; R. p. 255, line 24 - p. 256, line 3; R. p. 257, line
- 23 - p. 258, line 24]; [Marissa McFarland: R. p. 411, lines 11-18]; [Mansour
Rashtchian: R. p. 431, lines 1-5; R. p. 442, lines 13-20; R. p. 462, lines 4-14;
R. p. 463, line 12 - p. 464, line 13]; [Amy Rashtchian: R. p. 475, lines 5-12];
R.p. 539; R. p. 541.)

it happened on April 26, 2011, when a rather mundane—and
undeniably tranquil—afternoon Aof yard worklé was disrupted by Mansour
storming »from his house to confront Bill in the middle of Flud Street. By the

time it was over, Mansour had, by all accounts, falsely—and loudly—

accused Bill of having stolen his father-in-law’s business'’ and, according to

"' The McFarlands’ place, Lot 3 of seven total lots in the Live Oak
Village subdivision, fronts Oak Village Lane and, like the subdivision at
large, is bounded to the west by Flud Street. '

12 (See, e.g., [Testimony of Amy Rashtchian: R. p. 479, line 20 - p.
480, line 2]; [Mansour Rashtchian: R. p. 441, line 19 - p. 442, line 5].)

"> Mansour admitted accusing Bill of stealing his father-in-law’s
business, that he showed “poor judgment” in doing so, and that “[he] should
have never said [it].” (See [Testimony of Mansour Rashtchian: R. p. 450,
lines 6-15; R. p. 469, line 4 - p. 471, line 9]; see also [Plaintiffs’ Counsel’s

- 10



the McFarlands, both of the Rashtchians héd flung baseless charges of
marital infidelity at Jennifer'*—all within earshot of, among others, the
McFarlands’ two children, drawn out onto their back porch bs; the
commotion. ([See Testimony of Bill McFarland: R. p. 85, line 15 - p. 87,
line 19; R. p. 89, line 5 - p. 100, line 17; R. p.-101, lines 4-12; R. p. 107, line
17 - p. 108, line 15]; [Stephon Johnson: R. p. 232, line 2 - p. 235, line §; R.
p. 237, lines 17-22]; [Jennifer McFarland: R. p. 265, line 10 - p. 271, line 2;
R. p. 305, line 23 - p. 306, line 4]'; [Lance -Johnson: R. p. 341, line 11 - p.
355, line 23; R. p. 379, lines 20-25]; [Mansour Rashtchian: R. p. 400, lines
15-20; R. p. 404, line 11 - p. 406, line 14; R. p.' 407, line 17 - p. 410, line 24;
R. p. 441, line 19 ; p. 449, line 7; R. p. 450, line 6 - p. 457, line 18; R. p.

A

Opening Statement: R. p. 65, lines 13-18]; [Plaintiffs’ Counsel’s Closing
Argument: R. p. 508, line 24 - p. 509, line 2]; [Statement of the Case, supra,
regarding the trial court’s determination about Bill’s claim as a matter of
law].)

' The McFarlands testified that both of the Rashtchians falsely -
accused Jennifer of adultery. ([Testimony of Bill McFarland: R. p. 93, line
23 p. 94, line 4; R. p. 97, lines 12-13; R. p. 98, lines 4-6; R. p. 215, line 20 -
p. 216, line 1]; [Jennifer McFarland: R. p. 267, line 22 - p. 268, line 3; R. p.
270, line 13 - p. 271, line 2]; see also [Stephon Johnson: R. p. 239, line 21 -
p. 240, line 5]; [Lance Johnson: R. p. 350, lines 6-25; R. p. 371, lines 1-7].)
Mansour denied this outright. (Testimony of Mansour Rashtchian: R. p.
457, lines 10-18; R. p. 459, lines 9-17.) Amy acknowledged communicating
a need for concern about visitors coming to the McFarlands’ house but
denied such concerns were in reference to adultery on the part of Jennifer.
([Testimony of Amy Rashtchian: R. p. 487, line 10 - p. 489, line 2]; see also
[Plaintiffs’ Counsel’s Opening Statement: R. p. 66, lines 10-18; R. p. 67,
lines 2-8].)
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459, line 24 - p. 460, line 1]; [Marissa McFarland: R. p. 411, line 11 - p. 412,
line 7; R. p. 413, line 7 - p 420, line 22; R.'p. 422, lines 2-13; R. p. 423,
lines 5-24]; [Amy Rashtchian: R. p. 479, line 20 - p. 489, line 9]; R. p. 542.)
Immediately prior to the incident, Bill was outside with Lance
Johnson (“Lance”) and two other men'> from Lance’s landscaping company
who were delivering mulch via the McFarlands’ back gate. (Testimony of
Bill McFarland: R. p. 85, line 15 - p. 87, line 19.)'® It began when,
according to Mansour’s own testimony, he approached and, dispensing with
any pleasantries, “greeted” Bill as follows: “Why are you so inconsiderate?

These are [sic] the kind of crap you do. Nobody likes you around here.”

' Specifically, the two men with Lance were Stephon Johnson and
Terrion Johnson. ([Testimony of Stephon Johnson: R. p. 229, line 19 - p.
231, line 2]; [Lance Johnson: R. p. 342, line 3 - p. 343, line 22].)

'® A brick and wrought iron fence bounds the rear of the McFarlands’
property. Slightly offset from one of the entrances to the Rashtchians’
circular driveway, on the McFarlands’ side, there is a break in the fence in
the form of a double-swinging gate and a short, paved vehicular access (sort
of a truncated driveway with its terminus a concrete pad emptying into their
back lawn) connecting the McFarlands’ property to Flud Street. (See, e.g.,
[Testimony of Bill McFarland: R. p. 75, line 14 - p. 76, line 6; R. p. 102, line
23 - p. 104, line 1; R. p. 105, line 15 - p. 107, line 12]; [Mansour Rashtchian:
R. p. 402, lines 22-24; R. p. 437, lines 13-15; R. p. 442, line 13 - p. 443, line
25]; [Amy Rashtchian: R. p. 490, line 12 - p. 491, line 6]; R. pp. 540-41.)
Lance/his company had delivered Bill mulch a number of times prior,
between two and four times per year since 2009, following the same
procedure—i.e., using Flud Street and backing their mulch trailer into
position on the concrete pad at the rear gate—without complaint from
Mansour. (Testimony of Bill McFarland: R. p. 85, line 15 - p. 87, line 19;
R. p. 89, line 5 - p. 91, line 19.)

12



(Testimony of Mansour Rashtchian: R. p. 446, lines'18-23 (emphasis
added).) Thus the peace was breached, and from this point of departure—or
rather derailment—the affair continued, with both men’s wives becoming
involved before it was all said and done. (See, e.g., [Testimony of Lance
Johnson: R. p. 368, line 1 - p. 369, line 15; R p. 397, line 23 - p. 398, line
25]; [Mansour Rashtchian: R. p. 448, lines 17-22; R. p. 456, lines 9-17; R. p.
472, lines 8-13]; [Amy Rashtchian: R. p. 483, line 10 - p. 485, line 25].)

As for the offense that drew his ire, according to Mansour, the
landscapers’ truck and trailer were blocking Flud Street—which, it should be
noted, is not a thoroughfare, but comes to a dead end, with but a modest
number éf houses along it'"—and Bill had directed a total of exactly rwo
vehicles around the obstacle so as to cross over a portion of the grass on the
Rashtchians’ siide, albei£ “‘right-of-way’ grass” near the pavement that was
not actually his property and, at that, there is no evidence in the record of
any property damage in any event. ([Testimony of Mansour Rashtchian: R.
p. 404, Iine 11 - p. 405, line 3; R. p. 441, line 19 - p. 446, line 25; R. p. 463,
line 12 - p. 468, line 20]; see also [Plaintiffs’ Counsel’s Opening Statement:

R. p. 63, line 19 - p. 64, line 5]; [Stephon Johnson: R. p. 248, lines 3-12];

"7 ([Testimony of Bill McFarland: R. p. 87, line 20 - p. 89, line 4];
[Jennifer McFarland: R. p. 257, line 23 - p. 258, line 5]; see also [Stephon
Johnson: R. p. 236, lines 17-19]; R. p. 541.)

13



[Lance Johnson: R. p. 365, line 18 - p. 367, line 7; R. p. 367, lines 19-22; R.
p. 379, lines 6-13; R. p. 399, lines 12-22]; [Amy Rashtchian: R. p. 790, lines
12-17; R. p. 492, lines 11-17].)

Besides this alleged impropriety, even though the only evidence in the
record is that the couples had little interaption in the nearly ten years prior,
both of the Rashtchians also testified about previous events reflecting a
growing resentment against the McFarlands that they brought with them to
the events of April 26, 2011. (See [Testimony of Mansour Rashtchian: R. p.
431, line 1 - p. 441, line 18]; [Amy Rashtchian: R. p. 475, line 5 - p. 479,
line 19].) To be clear, the McFarlands denied any past antagonism of the
Rashtchians. ([Testimony of Bill McFarland: R. p. 98, line 7 - p.‘99, liné 71 1;
R. p. 174,_lines: 9-17; R. p. 176, line 16 - p. 177, line 2; R. p. 184, lines 12-
14]; [Jennifer McFarland: R. p. 258, line 10 - p.. 265, line 9].) The
Rashtchians’ allegations in this regard are nbted here only to make the point
that—unwarranted as it was—as cvideﬁced by their own testimony, the
Rashtchians’ bitterness toward the McFarlands pre-dated the incident giving

rise to the defamation at issue.

STANDARD OF REVIEW
Trial-court decisions regarding jury charges are subject to an abuse-

of-discretion standard of appellate review. Cole v. Raut, 378 S.C. 398, 404,

14



663 S.E.2d 30, 33 (2008). “An abuse of discretion occurs when the trial
court’s ruling is based on an error of law or is not supported by the
evidence.” 1d.'®

Where a trial court’s erroneous jury instruction causes prejudice to the

appellant, it has committed reversible error. Id. at 405, 663 S.E.2d at 33; see

also Clark v. Cantrell, 339 S.C. 369, 390, 529 S.E.2d 528, 539 (2000)
(“When insﬁuctiﬁg the jury, the trial court is required to charge only
principles of law that apply to the issues raised in the pleadings and
developed by the evidence in support of those issues.”). “A jury charge
consisting of irrelevant and inapplicablé principles may confuse the jury and
constitutes reversibie error where the jury’s confusion affects the outcome of
the trial.” Cole, 378 S.C. at 404, 663 S.E.2d at 33.

Additionally, with regard to review of the denial of a motion for

'8 Likewise, a trial court’s decisions regarding verdict forms and new-
trial motions are subject to an abuse-of discretion standard. See S.C. Dep’t
of Transp. v. First Carolina Corp. of S.C., 372 S.C. 295, 300-01, 641 S.E.2d
903, 906 (2007) (“The determination of whether a special verdict should be
submitted to the jury is within the sound discretion of the trial judge, and an
appellate court will only reverse upon a finding of an abuse of that
discretion. An abuse of discretion occurs when a ruling is based on an error
of law or a factual conclusion without evidentiary support. . . . The trial
judge has the discretion to determine how a case is submitted to the jury.”)
(citations omitted); Brinkley v. S.C. Dep’t of Corr., 386 S.C. 182, 185, 687
S.E.2d 54, 56 (Ct. App. 2009) (“The grant or denial of new trial motions
rests within the discretion of the circuit court, and its decision will not be
disturbed on appeal unless its findings are wholly unsupported by the
evidence or the conclusions reached are controlled by error of law.”).
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directed verdict, the appellate court employs the same standard as the trial
court by viewing the evidence and all reasonable inferences in the light most

favorable to the nonmoving party.. See, e. g Steinke v. S.C. Dep’t of Labor,

Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (1999). In essence,

the court must determine whether a verdict for the opposing party “would be

reasonably possible under the fact as liberally construed in his favor.”

Harvey v. Strickland, 350 S.C. 303, 309, 566 S.E.2d 529, 532 (2002). This

rule does not, however, authorize submission of speculative, theoretical, or

hypothetical views to the jury. Hanahan v. Simpson, 326 S.C. 140, 485

S.E.2d 903 (1997). The appeilate court should reverse the trial court when

there 1s no evidence to support the ruliﬁg below. Steinke, supra; Creech v.

S.C. Wildlife & Marine Res. Dep’t, 328 S.C. 24, 491 S.E.2d 571 (1997).

ARGUMENT

L. The trial court committed reversible error by charging the jury
that self-defense, which the court incorrectly equated with
provocation and justification, was an absolute defense to the
defamatory statements at issue and, for that matter, by even
charging the jury on self-defense to begin with, when, by
Mansour’s own admission, the incident wherein the subject
defamation occurred was triggered by his “foolish” actions and
“should never [have] happened.”

Stated differently, the McFarlands’ argument is that the trial court
should not have charged the jury that self-defense was the same as

provocation and justification, nor should it have charged the jury that self-
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defense was an absolute defense to Bill or Jennifer’s claims, nor even should
it have charged the jury on self-defense at all; after it determined—
properly—as a matter of law that Mansour had defamed Bill, in a manner
actionable per se, it should have sent Bill’s case to the jury only for a
determination of damages—and, in this same vein, for the sake of
completeness, the trial cvourt erred by not granting the McFarlands a new
trial on account of its error.

Most respectfully, the trial court’s jury charge on self-defense reflects
its misapprehension of both the relevant law and the evidence in this case.

To begin, in defamation law, there is, of course, a material difference
between statements made with an absolute privilege and those made with

only a qualified privilege. Hainer v. American Med. Intern., Inc., 328 S.C.

128, 135, 492 S.E.2d 103, 106 (1997) (“Privileged communications are
either absolute or qualified. When a communication 1is absolutely
privileged, no action lies for its publication, no matter what the
circumétances under which it is published, i.e., an action will not lie even if
the report is made with malice. When qualified however, the plaintiff may
recover if he shows the communication was actuated by malice.”) (citations

omitted).
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South Carolina has recognized a qualified, not absolute, privilege for

statements made in self-defense to a defamatory attack. Cartwright v.

Herald Pub. Co., 220 S.C. 492, 498, 68 S.E.2d 415, 417 (1951) (“The case

therefore falls within the well established rule of self-defense from libel or
slander.  ‘Statements made in an honest endeavor to vindicate one’s
character or to protect one’s interests are usually regarded aé qualifiedly
privileged, even though they are false, if they are made in good faith and
without malice.[’]”) (emphasis added) (citation omitted). The trial court’s
mere linking of the word “absolute” to self-defense was therefore incorrect
and confusing to the jury.

Likewise, the trial court incorrectly equated justification and

provocation with self-defense and conflated these concepts in its charge.

Compare Cartwright, 220 S.C. at 498, 68 S.E.2d at 417 with Johnston v. Life

& Cas. Inc. Co., 192 S.C. 518, 7 S.E.2d 463, 465 (1940) (“It is true that

when the plea of justification is entered in an action of slander there is no
complete defense except by proof of the charge, but in fixing the amount of
the verdict we do not see why there may not be circumstances of aggravation
or of mitigation in such case as well as in any other. Why may not the
defendant say: ‘I spoke the words, but under great provocation, or in sudden

heat and passion,’ . . . ? It is true that the defendant cannot avail himself of
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the defense which the truth of the charge affords without pleading
Jjustification; but it does not follow that in all such cases the verdict must be
the same without regard to the facts and circumstances of aggravétion or
mitigation.”)

Moreover, statements made in self-defense must still be “made in

19 thus, even where this qualified privilege'

good faith and without malice;
applies, a plaintiff may nonetheless recover by showing actual malice,”
which, under the common law, “means the defendant acted with 11l will

toward the plaintiff or acted recklessly or wantonly, meaning with conscious

indifference toward the plaintiff’s rights.” Murray v. Holnam, Inc., 344 S.C.

129, 142, 542 S.E.2d 743, 750 (Ct. App. 2001).21 And, at that, qualified
privilege “does not protect any unnecessary defamation” and, one operating
thereunder, still “must be careful to go no further than his interests or his
duties require.” Murray, 344 S.C. at 141, 542 S.E.2d at 749.

Here, based oﬁ Mansour’s own admissions, it was clearly his “poor
judgment,” his “foolish[ness],” that sparked the whole defamatory episode,

in which, of course, Amy thereafter joined. At that, Mansour’s defamatory

19
Id.
*% Hainer, 328 S.C. at 135, 492 S.E.2d at 106.
! In this case, between private citizens, common law actual malice
applies; a different, more restrictive, definition of “actual malice” would be

applicable were this a dispute involving a public official or public figure. 1d.
at 143, 542 S.E.2d at 750. '
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statements were not made in an honest endeavor to vindicate his character or
to protect his interests, nor can it reasonably be said that calling Bill a thief
and Jennifer an adulteress could have possibly done so—indeed, as for
Jennifer, there is no evidence of her making any defamatory remarks at all.
(See [Testimony of Stephon Johnson: R. p. 232, line 15 - p. 233, line 9; R. p.
242, lines 8-15]; [Lance Johnson: R. p. 346, line 23 - p. 347, line 4; R. p.
352, lines 9-16].) Rather, the Rashtchians’ fuse, short and already dripping
with an incendiary ill will, was lit by Mansour himself; if anything, Bill was
provoked, not the other way around.

Still, regardless, notwithstanding any unpleasant or disparaging words
the Rashtchians may claim thé McFarlands directed toward them on April
26, 2011,% exactly none of them were said before, nor would any of them
have been said at all Vhad not, Mansour—acting in a manner grossly
disproportionate to the transgression he claims to have prompted_him——
hastily—and hostilely—burst from his home to initiate that day’s discord.

Again, respectfully, the trial court misapprehended' the relevant law

and failed to appreciate that self-defense was misfit for this case, and by

22 The McFarlands, of course, deny the lion’s share of the
Rashtchians’ allegations in this regard. (See [Testimony of Bill McFarland:
R. p. 98, line 7 - p. 99, line 11; R. p. 174, lines 9-17; R. p. 176, line 16 - p.
177, line 2; R. p. 184, lines 12-14; R. p. 184, line 24 - p. 185, line 4];
[Jennifer McFarland: R. p. 299, line 16 - p. 300, line 16]; see also [Stephon
Johnson: R. p. 239, lines 16-20; R. p. 242, lines 8-15].)
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charging—and confusing—the jury with irrelevant rand mapplicable
principles upon which to decide Bill and Jennifer’s claims, the trial court
abused its discretion, resulting in prejudice to the McFarlands, and, thereby,
committed reversible error. See Cole, 378 S.C. at 404, 663 S.E.2d at 33.

The McFarlands are—as they were when moving the trial court

previously—entitled to a new trial.

CONCLUSION

For the foregoing reasons, the McFarlands ask this Honorable Court
to reverse the defense verdict and judgment in favor of the Rashtchians and

to remand this matter for a new trial.

Respectfully submitted,

YOUNG CLEMENT RIVERS, LLP

Russell G. Hines (SC Bar No. 72100)
25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellants
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