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JENNY ABBOTT KITCHINGS POST OFFICE BOX 11625
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V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
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February 25, 2016

The Honorable Connie Reel-Shearin
180 N Irby St MSC-E Rm B11
Florence SC 29501-3456

REMITTITUR

Re: Nationstar Mortgage v. Barbara Gibbs
Appellate Case No. 2015-001873

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

‘vf-;;_: o | V%%‘?Q’f‘g

CLERK

Enclosure

cc:  Melvin E. Gibbs
Dean Anthony Hayes, Esquire:
Vance L. Brabham, III, Esquire



The South Caroling Court nf'gppéals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11628
CLERK COLUMBIA, SOUTH CAROLINA 29211

1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org

February 17,2016

T MelvinE. Gibbs -~ — 7~~~ 7 o T T ST

3276 Buford Drive
Suite 104-176
Buford GA 30519

Re: Nationstar Mortgage v. Barbara Gibbs
Appellate Case No. 2015-001873

Dear Mr. Gibbs:

Upon reviewing your correspondence received February 5, 2016, the following
deficiency has been noted under the South Carolina Appellate Court Rules
(SCACR), and must be received within seven (7) days of the date of this letter or
your motion to reinstate will not be considered by this Court and the remittitur will
be sent: '

e The check representing the filing fee for the motion to reinstate has not been
signed. The check is being returned to you. :

Very truly yours,

TG
ERK

cc:  Dean Anthony Hayes, Esquire
Vance L. Brabham, III, Esquire
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The South Carolina Court of Appeals

Nationstar Mortgage, LLC, Respondent,
V.

Barbara A. Gibbs, Melvin E. Gibbs, and W estbrook
Phase IV Homeowners' Association, Defendants,

. _Of whom Melvin E: Gibbs-isthe Appellant. =

Appellate Case No. 2015-001873

ORDER

This appeal was dismissed due to Appellant's failure to provide a copy of the
orders on appeal and proof of servite of the notice of appeal. Appellant fileda
motion to reconsider, showing the }})roof of service was filed with this court and
providing a copy of the orders on aﬁppeal. This court acknowledged receipt of the
items and requested the parties file: memoranda addressing the appealability of the
underlying orders. Because Appellant provided a copy of the order on appeal and
proof of service of the notice of appeal, the motion for reconsideration is granted
and the appeal is reinstated. However, upon review of the orders on appeal and the
appealability memoranda, this appeal is dismissed because the underlying orders
on appeal are not immediately appealable. See Huntley v. Young, 319 S.C. 559, 462
S.E.2d 860 (1995) (holding that generally, the denial of a motion to dismiss 1s not
immediately appealable); North Carolina Federal Savings and Loan Ass 'nv. Twin
States Development Corp., 289 S.C. 480,347 S.E.2d 97 (1986) (holding that an
order of reference in an action to foreclose a mortgage is not subject to an
immediate appeal). Remittitur will be sent as required by Rule 221, SCACR.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF APPEALS
) OF SOUTH CAROLINA
COUNTY OF RICHLAND )
)
NATIONSTAR MORTGAGE, LLC, ) CASE NO: 2015-001873
)
Appellee, )
)
Vs. ) MOTION FOR RECONSIDERATION
)
BARBARA A. GIBBS, MELVIN E. )
GIBBS, And WESTBROOK PHASE IV )
HOMEOWNERS’ ASSOCIATION )
)
Appellants. )
)

L PRELIMINARY STATEMENT
Appellants received the Court’s dismissal of their appeal on the 12" day of January 2016.
Appellant file this Motion for Reconsideration this 13" day of January 2016. Having been forced to

move from the State of South Carolina does cause damages that must be mitigated.

IL STATEMENT OF FACTS
This Court asked Appellants to answer a single question: “Explain why this [CJourt

has jurisdiction.” Appellants provided the South Carolina Supreme Court’s statement as to why

jurisdiction is MANDATED:

THE STATE OF SOUTH CAROLINA
In The Supreme Court

JUSTICE BURNETT: We granted a writ of certiorari to review the Court of Appeals’ opinion in
Hagood v. Sommerville, S.C. Ct. App. Order dated May 22, 2003 (unpublished order). We
reverse....

In a well-established exception to the general rule, we repeatedly have held that the denial

of a party’s right to a particular mode of trial is immediately appealable as a substantial

right under Section 14-3-330(2). See Flagstar Corp. v. Royal Surplus Lines, 341 S.C. 68,

v~



72, 533 S.E.2d 331, 333 (2000) (“Pursuant to § 14-3-330(2), this Court has held on
numerous occasions that when a trial court’s order deprives a party of a mode of trial to
which it is entitled as a matter of right, such order is immediately appealable.”) (listing
cases); Creed v. Stokes, 285 S.C. 542, 331 S.E.2d 351 (1985) (order referring case to
master in equity affects the mode of trial, a substantial right, and party waived his
objection to the reference and his right to jury trial by failing to immediately appeal
the order); Bateman v. Rouse, 358 S.C. 667, 675, 596 S.E.2d 386, 390 (Ct. App. 2004)
(purpose of immediate appeal on right to particular mode of trial is to preserve
party’s constitutional right te trial by jury which would otherwise be lost.)

III. STATEMENT OF THE CASE
This case represents the illegal persecution and prosecution of Gibbs. The deliberate illegal

acts committed when Appellee does not have STANDING, cannot be tolerated in a civilized society!

MEMORANDUM OF LAW

V. ARGUMENT

This Court rﬁay represent justice or cover-up the illegal acts of Appellee and their attorneys; a
violation of 42 USC §§ 1983, 1985 and 1986.
V1. CONCLUSION

Appellee’s illegal conduct has caused Appellants irreparable harm for two (2) years and must
stop!

WHEREFORE, Appellants pray this Honorable Court grant their motion for reconsideration
and order all relief prayed for.

Respectfully Submitted,

MV \ bbs [Esq] ProXe
4257 Vionterey Drive

Florence, SC 29501

January 13, 2016



STATE OF SOUTH CAROLINA ) IN THE COURT OF APPEALS
) OF SOUTH CAROLINA
COUNTY OF RICHLAND )
)
NATIONSTR MORTGAGE, LLC, )
)
Appellee, )
) CASE NO: 2015-001873
Vs. )
)
BARBARA A. GIBBS, MELVIN E. )  MOTION FOR RECONSIDERATION
GIBBS, And WESTBROOK PHASE 1V )
HOMEOWNERS’ ASSOCIATION ) and
)
) AMENDED TRO
Appellants. )
)
MEMORANDUM OF LAW

As to Appellants’ motion for reconsideration, the Court overlooked Appellants having
included the certificate of service on the Notice of Appeal and notified the Court the circuit court
did not issue a written order denying Appellants’ motion to dismiss. Appellants called the Court
each day to inquire as to the status of the case. Additionally, Appellants’ filed the instant appeal
at the request of the circuit court judge to do so if Appellants did not agree with his decision.
AND, Appellants have attached hereto a copy of the certificate of service; and a second written
order being appealed from.

Appellants filed their motion for reconsideration on the 29" day of July 2015. The trial
court has not ruled on that motion or filed a written motion denying Appellants’ motion to
dismiss — said motion was denied from the bench.

Appellants’ submission, supra, is designed as persuasive rather than controlling
authority:

Judge Posner authored a unanimous opinion at the close of 2010 holding that a denial of a
Rule 12(b)(6) motion to dismiss based on Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007),

1



raised a “controlling question of law” suitable for interlocutory appeal pursuant to 28 U.S.C. §
1292(b). Judge Posner found the appeal to concern a controlling question of law, which was the
legal significance of the facts as alleged, rather than the resolution of disputed facts. A question
of law under 1292(b) includes the “question of the meaning of a . . . common law doctrine . . .”
630 F.3d at 626. The legal standard set forth in Twombly was not settled, but instead had placed
pleading standards “in ferment.” Thus, the case did not concern the “routine application of well-
seﬁled legal standards to facts alleged in a complaint . . .” (630 F.3d at 626), which would not
meet the requirements for a Section 1292(b) interlocutory appeal. Instead, the “question requires
the interpretation, and not merely the application, of a legal standard — that of Twombly.” 630
F.3d at 625.

Granting an appeal would promote the “main task of an appellate court, which is to
maintain the coherence, uniformity and predictability of the law . . .” Id. In addition, concerns
underlying the holding in Twombly supported empowering the district court and court of appeal
to authorize an interlocutory appeal. Twombly is “designed to spare defendants the expense of
responding to bulky, burdensome discovery unless the complaint provides enough information to
enable an inference that the suit has sufficient merit to warrant putting the defendant to the
burden of responding to at least a limited discovery demand.” 630 F.3d at 625. Permitting a
complex case of extremely dubious merit to proceed would place defendants in a “discovery
swamp,” and create “unjustifiable harm to a defendant that only an immediate appeal can avert.”
Id. at 626.

Gibbs has demonstrated irreparable harm, a likelihood of success on the merits, and the

absence of an adequate remedy at law. /d. at 4, 623 S.E.2d at 834; Sanford v. S.C. State Ethics

Com’n, 385 S.C. 483. 496. 685 S.E.2d 600. 607 (2009). “An injunction is a drastic remedy




issued by the court in its discretion to prevent irreparable harm suffered by the plaintift.” Scratch

Golf Co. v. Dunes W. Residential Golf Props., Inc.. 361 S.C. 117. 121. 603 S.E.2d 905, 907

(2004). Denman v. City of Columbia, 387 S.C. 131. 140-41. 691 S.E.2d 465. 470 (2010).

Actions for injunctive relief are equitable in nature. See Grosshuesch v. Cramer, 367 S.C. 1. 4.

623 S.E.2d 833, 834 (2005).

The US Supreme Court resolved the issue Appellants present to this Honorable
Court 143 years ago. The Supreme Court decision “clearly states Appellee [Plaintiff] must own

the Note and Mortgage at the time the Complaint is filed. The most basic elements of standing

are deliberately violated. See, Carpenter v. Longen, 83 U.S. 271, 16 Wall. 271, 21 L. ed. 313

(1872).

Standing is a fundamental requirement for instituting an action. Brock v. Bennett, 313
S.C. 513, 519, 443 S.E.2d 409, 412 (Ct.App.1994). "Generally, a party must be a real party in
interest to the litigation to have standing." Hill v. S.C. Dep't of Health & Envtl. Control, 389 S.C.
1,22, 698 S.E.2d 612, 623 (2010) (internal quotation marks omitted).

Unless a claimant can colorably assert a loss, it lacks standing. See, Lujan v. Defenders

of Wildlife, 504 U.S., 560 (1992) (noting that an injury is a required element of constitutional
standing))... "[T]he assignment of a note secured by a mortgage carries with it an assignment of

the mortgage, but . . . the assignment of the mortgage alone does not carry with it an assignment

of the note." Hahn v. Smith, 157 S.C. 157, 167, 154 S.E. 112, 115 (1930); see also Ballou v.

Young, 42 S.C. 170, 176, 20 S.E. 84, 85 (1894) ("The transfer of a note carries with it a
mortgage given to secure payment of such note."). "A mortgage and a note are separate securities

for the same debt, and a mortgagee who has a NOTE and a MORTGAGE to secure a debt has

the option to either bring an action on the note or to pursue a foreclosure action." U.S. Bank



Trust Nat'l Ass'n v. Bell, 385 S.C. 364, 374, 684 S.E.2d 199, 204 (Ct. App. 2009). The party

seeking foreclosure has the burden of establishing the existence of the debt and the mortgagor's
default on that debt. Id. at 374-75, 684 S.E.2d at 205.

At all times relevant to this foreclosure, Appellee was/is aware they have committed
fraud on the court, to wit: a default did not occur; falsely claiming Appellants did not apply for
mortgage modification: September 2011; falsifying certification that Gibbs failed to request
mortgage modification within 30 days after service [CERTIFICATION OF MORTGAGOR
NON-COMPLIANCE, filed December 17, 2013]: Request for Foreclosure Intervention —
Administrative Order 2011-05-02-01; was filed by Appellants on the 19" day of November 2014
(Motion to Dismiss, § 9, Exhibit-F). See, Exhibit - B

ARGUMENDO: Because Appellee does not have the MORTGAGE NOTE, it is a legal
impossibility for Appellee to offer Appellants mortgage modification. Appellants established by
clear and convincing evidence — uncontroverted by Appellee, Appellants paid their mortgage!

A mandatory injunction must issue requiring Appellee to grant Appellants two (2) mortgages:
replacement of Appellants’ two (2) homes.] Purchase money [Mortgage note] shall be in the
form of a mortgage rate of .5% for 5 years; allowing Appellants to be made WHOLE: moneys

illegally collected by Appellee by denying Appellants’ HAMP applications and 2% for the

remaining 25 years; the mortgage rate Appellants w %itled to under HAMP.
v,

/AeE:

. fie Gibbs
gibbs70@aol.com

1 Appellant, Mr. Gibbs underwent CANCER surgery at Johns Hopkins Hospital, Baltimore, Maryland and
while being treated lived at his [their] primary home: 20105 Torrey Pond Place, Montgomery Village, Maryland
20886. Ms. Gibbs lived at her [their] primary home: 4257 Monterey Drive. Mr. Gibbs had been awarded more than
$350,000 (Department of Defenses): in retaliations a district manager “caused” almost $1,500 per month to be
deducted from Gibbs’ benefits. Mrs. Gibbs had retired and her income was reduced more than $40,000 per year:
these factors made both mortgages eligible for modification: 2% under HAMP. ...

4



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM FLORENCE COUNTY
Court of Common Pleas

Michael G. Nettles, Circuit Court Judge

Case No. 2013-CP-21-02795
Court of Appeals No. 2015-001873

Nationstar Mortgage LLC................ TP R Respbndent.
V.
Barbara A. Gibbs, Melvin E. Gibbs, and

Westbrook Phase IV Homeowners Association, Defendants,
Of whom Melvin E. Gibbs is the. ... Appeliant.

RESPONDENT NATIONSTAR MORTGAGE LLC’S
MEMORANDUM OF LAW IN RESPONSE TO
THE COURT’S ORDER DATED OCTOBER 20, 2015

Brian A. Calub

S.C. Bar No. 72009
McGUIREWO0ODS LLP
201 North Tryon Street.
Suite 3000

Charlotte, NC 28202
Tel: (704) 343-2009
Fax: (704) 373-8842

Attorney for Respondent

Date: November 12, 2015



Pursuant to the Court’s October 20, 2013, order, Resp_ondcni Nationstar Mortgage
LLC (“Nationstar”) submits this memorandum to address the appealability of the trial
court order granting Nationstar's motion to appoint a special referee and to report on the

status of underlying foreclosure action giving rise to this appeal.

STATEMENT OF THE CASE
This case concerns an equitable. foreclosure action that Nationstar filed against |
Melvin E. Gibbs; his spouse, Barbara Gibbs;' and the Westbrook Phase TV Homeowners
Association on-Octo-ber 23, 2013. (Ex. 1, Compl.) Nationstar filed the foreclosure action
with the court of common pleas for Florence County, South Carolina. Mr, Gibbs was
- personally served with Nationstar’s foreclosure complaint on November 8, 2013, and he
filed an ;nswer on March 20, 2014..
In this appeal and a previously dismissed appeal (Case No. 2014-000596), Mr.
Gibbs seeks appellate review of orders of reference entered in the foreclosure action. The
trial court'ente_red the first order of reference on March 11, 2014, to refer Nationstar’s
foreclosure to Special Referee Benjamin D. Moore. Mr. Gibbs appealed the entry of that
order Ieﬁ days later, and this Court dismissed the appeal pursuant to an order entered that
same day. In its order, the Court concluded that the first order of reference enteréd in the
foreclosﬁ;é éction did not raise any a;;ﬁe-alablé iss.ues. Af:ter entry‘of ‘the Ordér, Ath'e'
special referee recused himself from the foreclosure because Mr. Gibbs had amended a
complaint that he had filed in a pro se action in the United States District Court for the

District of Colorado to add the special referee as a defendant.

' Barbara Gibbs is the only defendant obligated to repay the note and morigage subject to Nationstar’s
foreclosure action. Melvin E. Gibbs is only named as defendant in the foreclosure because he holds title to
real property encumbered by Nationstar’s first-priority mortgage.

-1-



Because the special referee recused himself, Nationstiar filed a motion for
appointment of anothér special referee. After a hcaring on that motion, the trial court
granted the motion by entering an order referring the foreclosure case to the master in
equity for Horry County. On August 24, 2015, the trial court clarified its order by
entering a Form 4 judgment that express]y granted Nationstar’s motion for appoinnﬁent
and transferred the case to the master in equity for final adjudication.

On September S, 2015, Mr. Gibbs initiated the current appeal, claiming that he is
appealing the trial court’s denial of his motion to dismiss Nationstar’s foreclosure action.
ARGUMENT

In a memorandum of law filed on October 26, 2015, Mr. Gibbs appears to identify
the following two issues for appellate review: (1) the denial of his motion to dismiss
Nationstar’s foreclosure action and (2) the reference of this case to the master in equity
for final adjudication. (App. Mem.) Neither of these issues raises any viable grounds for
appeal.

1. The denial of a motion to dismiss does not give rise to the right to an
interlocutory appeal to this Court. '

Under South Carolina law, the denial of a motion to dismiss for failure to state a

- -—-¢lam-is not-immediately appealable under S.C. Code Anm—§-14=3-330:- See Moyd-v:
Johnson, 289 S.C. 482, 482, 347 S.E.2d 97, 98 (1986) (“We hold that the denial of a Rule-

: l_2(b)(6) motion is not directly appealable under S.C. Code Ann. § 14-3-330 (17976).”);

see also McLendon v. S.C. Dep't of Highways and Pub. Transp., 313 S.C. 525, 526, 443
SE2d 535, 540 (1994). In McLendon, the appellant attempted to appeal an order
denying his motion to dismiss, which he based upon the passing of the statute of

limitations. The South Carolina Supreme Court recognized that such a motion to dismiss



was simply an attempt to argue that the respondent failed to state a cause of action. /d

Like the motion to dismiss at issue in McLendon, the motion to dismiss that Mr. Gibbs

has filed in the foreclosure action simply attempted to dismiss Nationstar’s complaint for

failure to state a claim. (Ex. 2, Mot. to Dismiss. 3y Accordingly, the trial court’s denial

of the motion to dismiss the foreclosure complaint cannot be the subject of any

immediate appeal to this Court.

L The procedural posture of the foreclosure precludes Appellant from raising

any appealable issue regardlng mode of trial,

As a general rule, “orders affecting the right to jury trial are immediately
appealable and must be‘raised in couﬁ at the first opportunity.” Mortg. Elec. Sys., Inc. v.
White, 384 S.C. 606, 612, 682 S.E.2d 498, 501 (Ct. App. 2009). Nationstar’s foreclosure
action, however, is an action in equity. Wachovia Bank, N.A. v. Blackburn, 407 S. C 321,

328, 755 S.E.2d 437, 441 (2014). “In equity the parties are not entitled, as a matter of

) right, to a trial by jury.” Jd. (quoting Williford v. Downs, 265 S.C. 319, 321,218 S.E.2d

242, 234 (1975)). Accordingly, because Nationstar’s foreclosure action is an action in
equity, Mr. Gibbs is not entitled, as a matier of right, to a trial by jury.

Moreovcr, nothing in Mr. Gibbs’s answer changes the purely equitable character

-of ‘Nationstar’s foreclosure: (Compl. passim; Ans. passim.) ~In-his-answerMr, -Gibbs—

alleges ten affirmative defenses to Nationstar’s foreclosure cause of action. (/d.) None of
the ten affirmative defenses alleges any counterclaim against Nationstar, and nothing in
the answer alleges a demand for a remedy against Nationstar. (/d) Accordingly, because

Nationstar’s foreclosure is an action in equity and because Mr. Gibbs has failed to plead

2 Nationstar is not providing the exhibits attached to Mr. Gibbs's Motion to Dismiss filed with the trial
court because he included unredacted bank statements and correspondence that disclose various account
numbers and personal identifying information. 1fthe Court wishes, Nationstar can supplement the record
with redacted exhibits.



any legal claims against Nationstar in his answer, the procedural posture of Nationstar’s
equitable foreclosure aoti;m precludes the appeal of any mode of trial rights. See, e.g.,
N.C Fed Sav. & Loan Ass'n v. Twin States Dev. Corp., 289 S.C. 480, 481, 347 SE.2d |
97,97 (1987) (granting respondept’s motion to dismiss an appeal of an order of reference
entered in a foreclosure ‘action.).

CONCLUSION

For the foregoing reasons, Appellant’s motion to reinstaie this appeal should be

denied, and this appeal should remain dismissed.

gz{:a /1% |

Brian A. Calub

S.C. Bar No. 72009
MCcGUIREWoODS LLP
201 North Tryon Street
Suite 3000

Charlotte, NC 28202
Tel: (704) 343-2009
Fax: (704) 373-8842

Attorney for Respondent




CERTIFICATE OF SERVICE
The undersigned certifies that Respondent Narionsiar Mortgage LLC's
Memorandum of Law In Response 1o the Court’s Order Dated October 20, 2014, was
served on Appellant by depositing a copy. thereof iﬁ the United States Mail, first class,

postage prepaid, addressed to:

Melvin E. Gibbs
4257 Monterey Drive
Florence, SC 29501

This the 12th day of November, 2015.

b ACL

Brian A. Calub
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STATE OF SOUTH CAROLINA | PTHECOURT OF COMMONPLEAS  Z&2 U k)
e 0 s
COUNTY OF FLORENCE oFy F 7
| g
Nationstsr Mortgage LLC, COMPLAINT 2L %
PLATNTIFF, W

(NON-JURY MORTGAGE FORECLOSURE)

N C/ANO: 20.‘?..019 211%_/i 4s

Barbars A. Gibbs, Melvin E. Gibbs, snd Westbrook .
Phase [V Homeowner's Association, DEFICIENCY REQUESTED

DEFENDANT(S).

.. Nine Thousand Six Hundred Aad 00/10G Dollars (8325,600.00), iog

Fi3-02446
The Plaintff, cowmla'mh‘,é of the Defendents above-named would respectiulty show unto tris Honorzote Court

i.  That the Pleinsiff is a limnited liability company organized and exigting under and by virtuc of the lgws of
tre State of Texas; and that the Defendants, Barbara A, Gibbs and Melvin E. Gibbs, ere upon infoemation aod belief,
citizens and residents of the County of Florenee, Staze of South Carolina. That the Defendant, Westbrock Phase 1V
Homeowner's Associstion, Is upon informetion.and belief 2n gssociation organized end existing under the lews of
South Carolina.

2. Any Defendant described herein as a judgment creditor(s) hes, by filing e judgment(s), designated the
atromey(s) entering the judgmeni(s) as thelr agent for service of process pursuent to the provisions of Section 15-35-
840 of the S.C. Code of Laws (1976) 8s amended.

3, That the real property hereinafter described, which is't,he subject of this astion, is situated and located in the
County of Florence, State of South Caroline. -

4. Thet on or about February 23,2005, for value recefved, Barbera A. Gibbs did exccute and deliver to Bank
G Ameriea A & cErein promiseary pote i writing sotrding o S ot e SoniTIeRS RE: Gul th3Fen Wit
end whereby seid Berbara A, Gibbs promised to pay o Bank of America, N.A. the sum of Three Hundred Twrty:

ether with faterest thereon at the rate of Six And

375/1000 per cent (6.375%) per zwum.

5. That in order to befter secure the payments of the said note and debt, in accordance with the terms and
conditions thareof, Barbare A. Gibbs did execute ang deliver on February 23, 2005 wito Bank of America, N.A;, &
fnortgagr-.j covering the following described property:

Legal description end property address: ' )

Alj thet certaim piece, pareel or trect of land in the County of Flerence, State of South Carolina, containing 0.65

acres, more or less, designated as Lot {3 of Westbrook Subdivision, Phese [V, 2s shown on & map of Wagtbrook
Subdivision, Phase 1V, prepered by Dasvid A. Nesbin, R.L.S., deted February 25, 2000, 8 copy of which is recordsd

in the office of the Clerk of Count for Florencs County in Plet Book 73 2t page 402. Said lot of land ismore

particularly bounded according o szid plat as follows: North by Treces Golf Course as shown.on the aioitsaid pla

for a distance of 176,98 feet; East by Lot 17 es chown on the eforesaid plat for 2 distance of 225,47 feet; Sowth by
Monterey Drive as shown on the aforesaid pist for & tota] distance of 98 38 feet; and west by 5 £hoy

aforeseid plat for a distance of 209.02 feet. P LR Pﬁ&ﬁ HWU%‘COPY

AR %f—%
; 77
CLERK OF COURTC.P &
FLORENCE COUNTY, s.cgs



This being the same property conveyed to Barbars A. Gibbs by virtue of 2 Deed from West Florence Investment L
Group, a General Partoership, dated August 29, 2003 and recorded Seprember 19, 2003, in Book A782 at Page 273
in-the Office of the Register of Deeds for Florence Couuty, Sovth Carolina.

Thereafter, this same propety was conveyed to Barbars A. Gibbs 2ad Melvin E. Gibbs by viree of a Deed from
Berbara A, Gibbs, dated November 30, 2006 and recorded November 30, 2006, in Book B059 a1 Page 510 inde
Office of the Register of Deeds for Florence County, South Carolina.

4257 Monterey Drive, Florence, SC 29501
ThiS# 04915-01-018

§.  Thereafter siid morgage was recorded in Book A909 at page 1711 on March 4, 2005 in the office of the
Register of Deads of Floregce County.
7. The above referenced nstrument constituies a first lien priority morigage.
8. Thereafter, by virtse of an assignment dated January 3, 2013, recorded Jenuary 14, 2013, in Mottgagc
Book B444 at page 1567, Bank of America, N, A. assigned said mortgage unio Nationsier Mornigegs LLC, making
Nationsta Mortgege LLC the pressnt lieo holder and Plaintiff herein. '
‘ 5. Pursuant to South Carolina iaw, Plaintiff is eatitled to snforce the worms of the subject note and MOMgge.
10. That the Defendant, Meslvin E. Gibbs, is mede  party by virwe of being 2 Stleholder of record by vimee of
2 Dezd from Barbara A. Gibbs, dated November 30,2006 and recorded Novernber 30, 2006, in Book BOS9 st Page
510 in the Office of the Register of Deeds for Florence County, Soyth Carcling. - ‘
BT Thet the Defendant, Westhiook Phase TV Homeowner's Azsociation, is made & party by virtwe of any
homecownecs liens of Bssessments recorded or narecorded that ers due of that may becorge due in the futurte.
12.  According to the terms and conditions of the said note and mortgege, it is provided that in the evert of
efault in the payreent of any insteliment when due, and if such defenit is not made good prior to the due date of the
next such inscaliment, the entire principal and acorved intecest shell at once become due and payable without rotice
a1 the option of the holder, and if the seme should be placed in the hands of an emorney for collection, all costs of
S -.egxi.:g!er:."!fasiuéf:;g&?feas:‘,a:&r{#;éefmy"c fee, would-ba-seeured by thersaid movgl f a6 > port-of thedebl 4;-:2%3#-7&15 S -
tereby. RN . LT

}3.  That under the tzrms and conditions of said morigage, ft is provided that, rogether with, apd in additon to,

the meathly peyments of principeland interest payeble Undel tic ©TMms o7 the fote secured thereby, themongagor —— —~ 7T T T
wiil pay to tie qu‘cga gee. on the payment due date each monib until the said note is fully paid, ceruin edditionsl
sums, inctuding but pot limued 1o, certain amounts Sor flee and other hazetd insurance and taxes and assessments
due on the montgaged premises, _
i4. Further, under the terms and conditions of said martgage. 3t was agréed thal the morigagor would pay all
taxes, asessnants, water Tates and other govemmental of mun.icipal charges, fines or impositions for which

provisions were not otherwise madz, and if they failed to do 5o, the m@gugm might pay same, which amount,
together with interest thercon, would ¥e sseured by said moTtgege-

15. According (o the terms of said mortgage, and as additional sscurity, the morigagor assigned af} rents, 1550es
and profits of the mortgaged premises from and after anj default there under, and should legal proceedings be
instituted puTsusnt 0 said mortgage. the mortgages. its SUCCESSCIS Of essigns, was given the right to have 2 Receiver



appointed of the rent, issues and profits, who, after deducting all charges and expenses aftending such proceedings,
and the execttion of his trust as & Reseiver, sball apply the residue of the rents, issues and profib, towend the debt
cured by said mongag&

16. The mtmthlv payments due op said.note and mortgage are tn defsuls stree August 1, 2013, and the
conditions of said note and morigage have been broken and the Plaintiff elects 1o, and does declare the entire
baiance of said indsitedness dus and payable, and that there is due on said nots and mortgege as of Augas J, 2013
the surm of Two Hundred Ninety-Two Thousand Five Hundred Nincteen And 20/100 Doters (5292,519.20);
together with interest at the rate of Six aud 375/1000 per cent (6.375%) per annum Fom July 1,2013 and aiso for
the costs &nd disbursements of this action, Inchiding attorney's feos, '

17, That the Plaintiff does not waive but specifically demands Judgmem against the Defendant, Barbara A,
Gibbs, for ths full amount found 10 be due 1o Plaintiff on the note and mortgage held by plaindff, with the right to
enter personal judgment against the Defendant, Barbars A. Gibbs, for any deficiency in this action reroeining after
sale of the mortgagsd premises,

18.  Tnat the servicer is participating in the Home Affordable Modification Program {FMP). The HMF
modification procsss specified by the Guldelins or Supplemental Divective has been completed wnhout multmg in
& modificetion beceuse the borrower failed to respond to the HMP solicitation, _

19. That upon information and belief, certain coats for inspecting and seouring the subject property have been
incwrred by tha Plaintiff as 2 result of this delinquency and Plaintit is inforrmed end beligves it is entitled 1o
reimbursement for such cherges, if any.

20. The nctice of consumer's fght to cure, as contemplsted ander 8.C. Code Sections 37-5-110and 37-$-114,
has been given or Is not reqelred, and all conditions precedent © the acceleration of the debt and foreclosure of the
mortgage have been performed or heve ocourred.

WHEREFORE, having fully set forth Its complamt, the Plaintiff prays that this Honorable Court inquire

fria he mateTs set forth erein and: T L T

{1 That the arvount due upon the seid note and mortgage hald by the Pleintif be asceramed s.nd
- determined under the direction of this Court, toge"hef with anomey‘s fees and costs of this action.

] That the sald Plainti s 'mc;ﬁgage be declared a first mo"tgage fien and that the said Plaintff have
judgroent of foreciosurs for the amourt so found to be due and owling thereon, together with ey toxes o fnsurance
premiurms which may be due, with 8 reasonable sum as etiornsy’s fees and for the cost of this action.

3 That the mortgaged prenlsss be sold under the direction of this court, the equity of rtda'nbﬂon be
barred, and that the proceeds of sale be applied a5 follows:

Fivst, 10 the costs und expeases of the within action and sals.

Second, to the payment and discherge of the emount due on Plaintiff's note :md mongage, together with aiomey's
faes as aforesaid, and

Thivd, the surplus, if any, be distributed according to law.
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Pourth, Plemtiff have judgment agelost the Defendimt Barbars A. Gibbs for the full amount fourd t6 be due Plzintiff
or tha note and MOMZagE, with right (o ente parsoral judgment ageinst the Deferdant Barbara A Cibbs for any

-deficiency in this action remaining after sale of the morigaged premises.

(4) For an Order directing and srapowsring the Sheriff of Florence County, South Caroling, to place
the successful purchaser at sald foreciosure sals in possession of the property hereinebove deseribed should the same
become necessary.

{5) Por an Order grantmg the appointment of 2 recelver to secure aad supervise the renml| of the

property sought to be foreciosed.

(&) _ror mxmbursemem of all costs for inspecting and seoTHng the property incured by the Plaintiff es
a result of the delinguency.

M For such other end further rellef as may be just and proper.

&) For an order setisfytog eny prior Uens that may be of recorg, but have been paid in full

KORN LAW FIRM, P.A.
1300 Pickens Street

P.O. Box 11264

Columbia, S, C 29211-1264

CHRIS s TRULUGK / fvﬂcmv' KALWAITYS
Aftgrneys for Plam’\ﬁ'
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October &7, 2013
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON P ,., fo 7
g‘(b&‘\‘\ <,
COUNTY OF FLORENCE s >)f“q ";
g 0 o4 =
NATIONSTR MORTGAGE, LLC, \’:’J

PLAINTIFF, DOCKET NO: 2013-CP-21-2795

Vs,

BARBARA A. GIBBS, MELVIN L.
GIBBS, And WESTBROOK PHASE IV
HOMEOWNERS’S ASSOCIATION,

MOTIONS TO DISMISS and
SANCTIONS
[Fraud on the Cowt]

DEFENDANTS.

Lo e e e’ e’ M’ S N N S N N N N N S S

NOW COMES, the above named Defendant, Melvin E. Gibbs and moves this Honorable
Court to dismiss the instant action and sanction the Plaintiff and their attorney. The reasons for these

motions are more fully set forth below.

L FRAUD ON THE COURT
1. Defendants’ letter dated the 26" day of July 2013, Defendants notified the Plaintiff

that their actions had no basis in fact or law and that Bank of America were engaged in racketeering,

-Eihi-bi-t‘A__ e e e m e e e e e P . .- 0 U U

e Defendant put Plainiff on notice of the RICO suit filed-against BOA in

Colorado, and tﬁe fact that Defendants would file suit, said suit attached hereto. Exhib'it-B
e Having discovered the Plaintiff filed the instant action; Defendant Melvin
Gibbs called the Plaintiff on October 28, 2013 and informed the Plaintiff thét this suit constituted

‘ c
fraud on the court. _ é) RTikrgp, AT,
7



b, The attorney, Korn Law Firm, had the pleadings served on Defendants on or
about November 6, 2013. Defendant, Melvin Gibbs, immediately called and informed the attorneys
that the aftorneys had perjured themselves, to wit: -

¢)) Defendants would provide bank récords certifying that each and every paymght had
_been made to their client, NaionSiar.
(2)  Their certification to the court that Defendants had not applied for modification under
HAMP was not only false, but knowingly false.
2. The Plaintiffand thé,ir attorney [Hereinéﬁer Plaintiffs] by gfﬁlmatibn, swore to this
Court the Defendants are in default of their mortgage. (Comp.' T 16)

a. The Plaintiffs failed and ncglected to document a single default by Defendants
and/or show how such a default was in violation of a specific section of the mortgage agreement, t0
wit:

(1)  Defendants failed and neglected to pay mortgage due and owed on “this date” and/or

“that date” and due to said failure the Defendants failed and neglected to pay Xs months mortgage
and/or fees resulting in-“sum certain” not being paid,

(2)  Defendants’ failure are in violation of section “so and so” of the iﬁcluded agreement

“and therefore constitutes a default, etc, etc. T

3, The Plaintiffs’ fraud is deliberate and calculated: their pleadings aré devoid of legal

reality and designed to elicit judicial sympathy. The Plaintiffs attempt to portray themselves as

honest brokers within the economic community; and portray Defendants as deadbeats,
4, Plaintiffs’ attempt to make a mockery of the “sum certain” rule that is the most basic

element of any pleading, Stated, supra, the Plaintiffs failed and neglected to state any amount that

o



was due and owed ax;d not paid. Their pathetic attempt to cover for a mistake a 2™ vear law student
would not make is further evidence of deliberate fraud.

5. Plaintiffs know the mortgage amount isn’t material or relevant, unless and/or until the
bargained for contractual obligations are violated. First, the Plaintiffs know they cannot show that
Defendants failed and ﬁeglected to pay a single monthly mortgage payment. T herefore, they cannot
prove a default!

a. Defendants are not required o pfove they do not owe moneys. But, to prove
the deliberate fraud by Plaintiffs: Defendants are attachmg their bank records that show payments-
Jan. 2013 to Sep. 2013 AND, Jan, 2012 to Dec. 2012. Exhibit-C

6. Plamnff is an agent of or co-conspirator with BOA. Defendants mortgage was
recorded by Plaintiff Jan. 2013; however Plaintiff has been, at the direction of BOA, collecting
mortgage payments from Defendants from on or before Sept. 2012.

7. Plaintiff waé aware of or became aware of thé fact that Defendants had made
application to BOA to have their 'mortgaggs covered under HAMP. Further, the Plaintiff assisted
BOA in their attempt to deny Defendants access to HAMP. Exhibit-D

8. On August 22, 2012, BOA sent Defendants a letter informing Defendants that BOA

" was “obtaining the documentation necessary to address your (Defendant) questions.” While BOA '

and Plaintiff were conspiring to foreclose Defendants’ mortgage, they insisted Defendants do
nothing! “We appieciate your patience while we research your request.” Exhibit-F
g, Defendants submit the Request for Foreclosure Intervention only to the extent

necessary to protect Defendants’ rights as subscribed by the SC Supreme Court, Exhibit-G

] Plaintiff returned the October 2013 mortgﬁge payment.

v3v



a. The submission of this form may in no way taken as Defendants relinquishing

their rights as being litigated in US Federal District Cout.

CONCLUSION
Their existed no basis for Plaintiff to file this litigation. Plaintiff and their attorney
have engaged in the suborhaﬁon of petjury, and now rely on this Honorable Couft to ratify their
illegal deeds, The impartiality of the Court must never be demeaned in this matter, This Court for the
benefit of home owners in this jurisdiction must send a clear and concise message!
WHEREFORE, Defendants pray this Honorable Court dismiss this action with prejudice,
sanction the Plaintiff and their attorney the amount of $292,519.20: the at‘tempted-amount of

extortion and any additional and further relief as this Honorable Court may deem just and proper.

Respectfully Submitted,

WM

Melvin E, Gibbs ~

Barbara A, Gibbs

~ Florence, South Carolina
November 18, 2013
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
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COUNTY OF FLORENCE )
' )
NATIONSTR MORTGAGE, LLC, )
' )
PLAINTIFF, ) DOCKET NO: 2013-CP-21-2795
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CERTIFICATE OF SERVICE

I, Melvin B, Gibbs,  hereby  certify  that ~a  copy of
Defendants’ Motions To Dismiss and Sanction were placed with USPS, postage prepaid, this 19"

day of Novmeber 2013, addressed to:

John B, Kelchner, Esq.
KORN LAW FIRM, P.A.
A 1300 Pickens Street
e = — P:O:-Box- H264-———-
Columbia, SC 29211-1264

£

77 Melvin E. Gibbs
4257 Monterey Drive
Florence, SC 29501

CERTJFIED; ATRUE copy
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CLERK OF ¢
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FLORENCE COLNT(\:/%&CG'S ‘
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