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STATEMENT OF ISSUES ON APPEAL
| .1.

Did the court abuse its discretion by qualifying Allison Foster as an expeft in the
dynamics éf child sexuéi abuse where there was insufficient evidence of the reliability of the
subject}rnatter of her festimony or whether those maﬁers had ever been subjected to peer
review?r

2.

Did the court abﬁse its discretion by qualifying Allison: Foster as an expert in the
dynamics of child sexual abuse where the subject matter of her testimony would not assist
the trier of fact as required by Rule 702, SCRE and improperly bolstered 'the minor
complainants’ credibility?

3.

Did the court err by admitting the videotaped forensic interviews of the minor

complainants under S.C. Code Ann. § 17-23-175 since the statute is unconstitutional and

violates the Confrontation Clause of the Sixth Amendment under Crawford v. Washington,

541 U.S. 36 (2004) and Maryland v. Craig, 497 U.S. 836 (1990)?



STATEMENT QF ..THE CASE
A Richland County Grand Jury in'diéted Appellant at the October 11, 2012 term of
General Sessions for two counts of first dcgree criminal sexual conduct with a minor
(CSCM), and at the February 2.0_, 2014 term for lewd act upon a child. R. 345 His case was
called to trial on July 7, 2014 before the Honorable Clifton Newman, and a jury. R.‘ 1.
Assistant Solicitors Margaret Bodman and John Steadman répresented the. state, and J.
Taylor Bell and Jessamine Grice represented Appellant. R. 1.
On July 10, 2014, the jury acquitted Appellant of one count of first degree CSCM,
but found him guilty of the other coum as well as lewd act upon a child. R. 329, 1. 21 —R.
330, 1. 18. Judge Newman sentenced him to tweﬁty-ﬁve years imprisonment for first degree
CSCM aﬁd fifteen years concurrent for lewd act. R. 331, 11. 4-17.

This appeal follows.



STATEMENT OF FACTS

Relevant Facts |

Appellant and Kié Muse began dating sometime duriné the year 2010. Their
relationship consisted mostly of talking on Facebook and exchanging text messages. They
also spent a few Weekends together in Atlantic City. At some poiﬁt during January 2011,
Appellant came to live with Muse and her foﬁr children; B.M., Minor 1, Minor 2 and B.S,
in New Jersey. He left té visit his family for severél weeks shortly after he moved in with
Muse, but returned to livé with the family permanently after the couple married on March
18,2011.R. 60, 1. 24 — 61, 1. 23.

~The family eventually moved to Columi)ia, South Carolina on September 2, 2011.

R. 63; 1. 17-19. They moved into a f(')u.r~ bedrooni home. _B.M., who was the oidest child,
and B.S., the youngest child and only boy, both had their own bedrooms and Minor 1 and
. Minor 2 shared a bedroom. R. 65, 1. 16 — 66, 1. 7. Shortly after they moved, Appellant
became employed as a barber and worked long hours seven déys a week. R. 67, 1. 9-23.
Muse also w;)rked, but only part-time. The chﬂdreﬁ were all enrolled in school and engaged
in after'school activities such as Girl Scouts and Boy Scouts. .Minor 1 also attended a
community reading literacy pfogram three days a week after school because she 'was
“having problems with reading.” R. 67, 1. 24 — 68, 1. 11.

On April 30, 2012, Minor 1 attended the reading literacy program with her friend,
D.H. R. 40, 1. 3-24. D.H.’s mother drove the children to and from the program that
evening.- Sometime after the program ended, Minor 1 allegedly told D.H. that she “knew

b

what a male’s private was.” D.H. asked Minor 1 how she knew about a “male’s private”

and Minor 1 allegedly “told [D.H.] what happened.” R. 40, 1. 21 — 42, 1. 20. D.H. shared



this information with her mother, Danielle Jackson, when they arrived home, and Jackson
immediately called Muse and relayed the allegzitions to her. R. 43, 1l. 8-15; R. 47, 1. 4 — 49,
1. 3. Later that evening, after Muse picked Minor 1 up from Jackson’s home, she questioned
'B.M., Minor 1, and Minor 2 abou".[' allegéd sexual abuse by Appellant. Minor 1 and Minor 2
both claimed Appellant had impropeﬂy touched them and Muse immediately reported the
allegations to law gn_forcemeht. R.69,1. 11-21.

| Appellant was int<ervie\'7;/ed: that evening by an investigator and was-given permission
to travel to Delawére .té; care for his fathér who had been diagnosed with stage four cancer.
R. 162, 1.- 2 — 164, 1. 14. He was instructed to stay in touch with the investigatér and did so
regularly. R. 173, IL 4-24.. On June 21, 2012, Appellant was asked to return to South
Carolina to further discuss the case with law enfércement. When he arrived in Columbia; an
investigator picked him Vup, iﬂterviewed him, and eventually served him with arrest
warrants. R.164,1. 15-165,1.9.

On May 22, 2012, Minor 1 and Minor 2 went to the Assessment Resource Center
(ARC) for a forensic intervie\;/." R.. 179, 1. 23 — 180, 1. 5; R. 230, 1. 12-18. Videotaped
reéordings of their forensic intervigws werLa played for the jufy over Appellaht’s objectibn.
See R. 186, 11. 3-30 and R. 231, 1L 4-15. The‘girls were also physically examined by a
licensed pediatrician for éigns o'f sexual abuse oﬁ that same day. Dr. Susan Luberoff
testified that neither child had any sigﬁs of trauma, injury, or scarring in their vaginal or anal
region. R. 142, 1. 13 -143,1. 8; R. 145,1. 4 — 146, 1. 13.

Minor 1, who was eleven years ol;i at the time of trial, testified that when she was
between.eight and nine years old Appellant had anal sex with her once at their home in New

Jersey and multiple times at their house in South Caroliné. R. 106, 1. 13 - 109, 1. 20. Minor



2, who was ten years old at the time of trial, likewise testified that when she was between
seven. and eight years old Appellant had anal sévx with her once at their home in New Jersey
and multiple times at their house in South Carolina. R. 126,1.25 - 127, 1. 25. Surprisingly,
both Minor 1 and Minor 2 indicated that it did not hurt. R. 108, 11. 7- 8 R. 119, L 23 -120, L.
3;R.51,1.25-130, L1,

Kia Muse admiﬁed ciuring her testimony that shé discovered Appellant was havingv
an affair with a woman in Chicago over the Iﬁternet and telephone. However, she claimed |
she did not find out about this affair until the day of Appellant’s arrest on June 21, 2012
while she was looking throﬁgh Appellant’s cell phone. R. 73, 1. 15 — 74, 1. 24. Defense
coﬁnsel suggested through his questioning that Muse discovered the affair before
Appellant’s arrest after Appellant sought to send Girl Scout cookies to an address in

~Chicago earlier in the yeaf. However, Muse denied this. Muse also denied searching
through Appellant’s cell phone and discovering the affair before the allegatioﬁs surfaced
despite .having access to his passcode. R. 86,1. 13 -89, 1. 6. Appellant’s defense was that
Muse knew about fhe affair and sought revenge by fabricating the allegations against
Appellant. R. 311, 1. 4 —312, 1. 10. Muse did admit to caﬂing the woman in Chicago the
day after Appellant was arrested énd informing her of the allegations. R. 87,1. 19 — 88, 1.
13.

As stated above,-there was absolutely no physical evidence Qf sexual abuse. The
jAury ultimately acquitted Appellant of the first degree CSCM charge related to Minor 2, but
found him guilty of the first degree CSCM charge related to Minor 1 and the lewd act

charge related to Minor 2. R. 329,1.21-330, 1. 18.



In Camera Testimony of Allison Foster |

Appellant so-ught pretrial to exclude' the qualiﬁéa;[ion of Allison Foster as an expert
in child sexual abuse assessment or the dynamics of child sexual abuse. R.332. The nature
of Appellant’s specific objections is discussedl infra. However, Appellant’s main objections

were that (1) Foster’s testimony would not assist the trier of fact as required by Rule 702;

- SCRE; (2) her testimony would impropefly bolster the complainants’ testimony which is

prohibited by State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2009); and (3) the subject

matter of her testimony is unreliable. Judge Newman qualified Foster as an expert in “the
dynamics of child sexual abuse” over defense counsel’s objection and found her testimony
admissible. R. 260, 1l. 5-15.

Foster testified in camera before the court made its ruling. Appellant also proffered

the testimony of Julie Buck to counter Foster’s testimony and discuss the unreliability of the

subject matter.
Foster testified in camera that she is the “chief psychologist” at the Assessment

Resource Center (ARC) in Columbia, South Carolina and also has her own private practice.

- R. 193, 11. 3-7. She discussed her educational backgrdund, which 'included an undergraduate

degree from Emory University and a Ph.D. in Clinicai Psycholoéy from the University of
South Carolina. R. 195, 1l. 1-7. She testified that the V8:St majority of her préctice and
éxpeﬁeﬁce has been worki‘ng with children §vho are the alleged victims of physical or sexual
abuse. R. 195, 1L 12;18. Foster was also the director of the ARC for seventeen years and
was responsible for conducting forensic.interviews and providing therapy and counseling for

physically and sexually abused children. R. 193,11 8-11; R. 194, 11. 9-25.



When prompted b'y. the solicitor, Foster gave a generalized opinion that it is
important to uriderstandw the dynamics of child sexual abuse and that such testimony would
assist the trier of fact. She maintained that it was “a specia]ized area of knowledge and not
something that a typical person understands.” R. 196, 1. 5 ~197,1. 15.

‘Foster testified about the “process of disclosure,” including delayed disclosure and
A“piecemeal disclosure.” She maintained that “this phenomenon is robustly identified in our
field” R. 197,1. 16 — 198, 1. 9. However, she did admit that the “process of disclosure” is a
“very active area éf reseérch” and that it is not “settled science.” R. 199, 1l. 6-15. She also
diséussed how chronic abuse can affect a child’s memory. Specifically she explained that
chronic abuse may cause a child to only rem_ember certain incidents,‘but not others. Foster
likewise maintained, without citing any specifics, that her testimony on memory is
supported by research that is peer reviewed. R. 196, 1. 18 —197,1. 8; R. 198, 1. 10 - 199, 1.
5.

Additibnally, Foster testified about ;‘child sexual abuse accommodation syndrome.”
Tﬁe “phenomenon” has five components: secrecy, helplessness, “entrapment in
accommodation,” “delayed tentative unconvincing diéclésure,” and fecantation. She
maintained that these five characteristics are not seen in every child of chronic sexual abuse,
but they are characteristics that are commonly' seen in “different combinations.” R. 201, 1.
22 - 202, . 2. Foster explained that this was a “déscriptive” syndrome as opposed to a
,“diagnostic” syndrome and that the “phenomenon” is‘currently taught in “forensic interview
academies” as “part of what investigative teams ought to understand about the dynamics of

child sexual abuse.” R. 200, 11. 9-25; R. 201, 11. 5-9.



On cross-examination, Foster admitted that child abuse assessment is a hard topic to
. research bgcause the population studied consists only of individuals who have previously
made an allegation or disclosed sexual abuse and cannot account for individuals who have
been abused but never discloséd. R.204,1.19-205, L. 5.
When' questioned further ébout “child sexual abuse accommodation syndrome,” |
Foster testified that not all children go through all five stages outlined in the syndrome. For
example, she r‘naintaiined that not all children go through a stage of recantation, but almost
all go through a stage of secrecy énd delay in disclosiﬁg allegéd abuse. R. 207, 1L 8-17.
Foster admitted.that there was no way to provide a percentage of the number of individuals
or children who delay in 'disclosi.ng alleged abuse because it is impossible to know the
number Qf individuals who never .disclo'ée at ail. R.207,1. 18 =208, 1..15. She conceded‘it
“is an imperfect analysis.” R. 209, 11. 9-20. | “ |
Foster also described some of the five stages- further. “Secrecy” is essentially
delayed disclosure. “Helplessness” is when the child feels unable to change or stop the
abuse. “Entrapment and accommodation” is “the state that the child finds him or herself in
when they feel helpless to change the bargain. The child molestation has begun, it is
ongoing and e;sentially the child st'ill had to get Valong with the business of life . . . [I]t’s
. accepting and living with soﬁething you cannot change.” R. 212, 1. 8-24. She éiplained
~ that some children accommodate by being “on their best behavior” or being very obedient
while others act out or show signé of violence. R. 212, 1. 25 - 213, 1. 11. Other férms of
accommodation are behaviors that are “inapp'ropriate'for‘ [the child’s] age” such as bed

“wetting or biting. R. 213, II. 15-21. Foster admitted that it is difficult to know whether a



.
113

éhjld’s behavior is actually symptbmatic of abuse” since “healthy children who hé?e never
experienced any kind of al-juse"’ also exhibit- such behaviors. R.213,1.22-214,1 22.
Lastly, Foster conceded that the “dynamics of chronic child sexual abuse are
complex” and that the field still has “a substantial amount of mystery and error.” R. 220, 1.
11-19. |
In response to Foster’s testimbny, defense counsel ‘called Julie Buck to’ testify in
camera. | Buck has a Master’s Degree in Research Psychology from the University. of
. Tennessee-Chattanooga and av Ph.D. in Psychology from Florida State University. She is |
currently a full time cons_ultant in the field of eyewitness memory, which is her specialty.
_ Her focus is on‘research and ‘.[eaching and thus she has not done any clinical work with
children. However, Buck testified ‘.chat she is familiar with the research on “child sexual
abuse accommodation syndrome” and has conducted her own research in the field. R. 225,
11. 2-18.

Buck explained that “cI:hild sexual abuse accommodation syndrome” is not supported
by research and that “[sJome researchers have gone so far as to call it junk science.” She
testified that there are a lot of “limitations” on the studies and reseafch on the subject and
that “the research community as a whole is not likely to supp(')rt. it because the research isn’t
there.” R.234,1.23 -235,1. 12.

Foster’s Testimony Before the Jury

Foster’s testimony before the iury was similar to her testimony in camera, but more
detailed. She discussed a child’s memory and howiit relates to chronic abuse. She
explained thét “memory is ofteﬁ talked about in terms of three stages.” One must code it,

meaning “be alert to take it in at some level through your five senses,” retain it, and then be



able to retrieve it. She maintained tllat children who suffer chronic sexual abuse suppress
memories of the abuse elnd have difficulty svith refrieving them, especially given their
undeveloped brains. She also said that some children will only be able to recall certain
instances of abuse, ones that “stick out’l’ for whatever reason, and not recall others. F ﬁrther
- she clalmed that it is very difficult for children to remember spec1ﬁc dates and times of the
alleged abuse. R. 261, 1. 11 — 267, 1. 15. Foster also d1scussed the “child sexual abuse
accommodation syndrome” and »the five factors discussed during her in camera testimeny.
She explained delayed disclosures, vpu‘rposeful and accidental disclosures, accommodetion,'
and helplessness in detail. R. 267,1. 16 — 271, 1. 23.

Defense colmsel renewed her objectien to Foster’s qualification as an expert before

the jury. R. 260, 11 5-9.

10



ARGUMENT

1.

The court abused its discretion by qualifyiﬁg Allison Foster as an expert in the

dvnamics of child sexual abuse where there was insufficient evidence of f[he reliability of the

subject matter of her testimony or whether thos¢ matters had ever been subjected to peer
IeView.
Relevant Fa‘cts
Defense couﬁsel objected to the qualification of Allison Foster as an expert in the

field of child sexual abuse dynamics arguing the state failed to provide sufficient evidence
of the reliability of the subject matter of her testimony under State v. White, 382 S.C. 265,
676 S.E.2d 684 (2009). Counsel argued that the field is based on “junk science” and is not
widely reéognized. R.245,1.16 —246,1. 1.

| Addit'ionally, counsel argued that the studies and research in the field are unreliable
- because if is impossible to confrol the bopulation studied due to tﬁg nature of the subject.
For example, counsel asserted that there was no way to study the subject in a laboratory
setting or to compare the differences in a control group versus a study group. Defense
counsel also ‘argued that the population studied in the field is always skewed because it
consists of individuals who have already discloséd alleged sexual abuse. Moreover, Fostet’s
personal experience is working with indivi_duals or children who are referred to the ARC by
law enfofcement or the Department of Social Services on suspicion of abuse. Therefore, the
group of individuals she deals with on a regular basis is not an accurate representation of the

population and leads to unreliable coﬁclusions. R. 246, 11. 2-25.

11



In her response, the assistant solicitor did not speciﬁcall‘y address defense Cpunsel’s
arguments on the lack of reliability of Foster’s 'testirﬁény. Instead, the state focused on
counsel’s other objécﬁéns to the »admissibility of her téstimony. See R. 250, 1. 14 — 252, 1.
23. |

Judge Newman ultimately held: “Though the whole field of behavioral
characteristics of children who may have been sexﬁal assault victims, child sexual abuse
' ‘ Viétims, it’s difficult to place a scie,ntiﬁc‘kn.owledge test té evaluate the reliébility of the
| testimony based on the factlthat it involves a particularized areé of expertise. But | bélieveA
that from what I've heard I believe the testimony to be offered is sufficiently reliable that it
meets the test for the Court in its gatekeeper ﬁlncti().n.” The court went on to recognize that
the subje;ct matter of Foster’s te,stimor‘1y has been accepted in some states and rejected in
others; but refused “to weigh iril‘c.)n” the matter in this case. R 252, 1"'24 —254,1. 14.
Discussion

“All expert testimony must satisty the Rule 702 cfiteria, and that includes the trial

court's gatekeeping function in ensuring the proposed expert testimony meets a reliability

threshold for the jury's ultimate consideration.” State v. White, 382 S.C. 265, 270, 676

S.E.2d 684, 686 (2009); See Watson v. Ford Motor Co., 389 S.C. 434, 446, 699 S.E.2d

169, 175 (2010) (holding “the trial court must evaluate the substance of thé testimony and
determine whether it is reliable.”). Rule 702, SCRE, provides:

If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise.

12



In ‘W_hit_e, our Supreme Coﬁrt held that nonscientific expert testirﬂony, as well as
scientific expert testimony, must pass a threshold relial;ility determination by the trial court
~ prior to its admission into evidence. 382 S.C. at 273, 676 S.E.2d at 688. The Court cleared
up any misunders;anding that the reliability determination required by Rule 702 only
applied to-scientific expert testimony. Id.; See State v. Tapp, 398 S.C. 376, 388, 728 S.E.2d
468, 474 (2012). Moreover, the Court said “the Council fagtors for scientific evidence
serve no useful analytical pﬁrpose when evaluating nonscientific expert testimony.” 1d. at

274, 676 S.E.2d at 688; See State v. Council, 335 S.C. 1, 19, 515 S.E.2d 508, 517 (1999).

However, the Court acknowledged that it did not “know -the myriad of Rule 702
qualification and reliability challenges that could arise with respect to nonscientific expert
evidence,” and thus'd.id not offer a “formulaic approach that will apply in the generality of

cases.” Id. at 274, 676 S.E.2d at 688-689; See State v. Chavis, 412 S.C. 101, 108, 771

S.E.2d 336, 339 (2015).

Our Supreme Court last a&dressed an expert in child abuse dynamics in Chavis, 412
. S.C. 101, 771 S.E.2d 336, which focuéed on the reliability element of White, 382 S.C. 265,
676 S.E.2d 6‘84. Appellate counsel in Chavis argued that the “child abuse assessment” label

and other similar titles were simply ways of getting around the holdings of State v. Kromah,

401 S.C. 340, 737 S.E.2d 490 (2009), State v. McKerley, 397 S.C. 461, 725 S.E.2d 139 (Ct.

- App. 2012), and State v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011).

The Court in Chavis found that one of the “expert” witnesses should not have been
qualified as an expert because there was no evidence that her conclusions or impressions
taken from: the forensic interviews she conducted were accurate and her only peer review

was another interviewer reviewing her work to ensure she was using the RATAC protocol.

13



412 S.C. at 108,’ 771 S.E.2d at 339. The Court also found the testimony of the other so
called “expert” that the child should not be aIIO\;ved aré_und Chavis anymore, for any reason,
could onIy be intefpreted as the “expert” .believing the victim’s claim that Chavis se.xually_
abused her. 412 S.C. at 109, 771 S.E.2d at 340.

Like the “expert” in Chavis, there wés ﬁo evidence that Foster’s statements and
conclusions were reliable. The subject matter"_ of her testimony is not supported by the
reéearch community 'and has been called “junk science” by some reseafchers in thé field.
See R. 235, 11.. 4-12. While-Foster claimed that her statements and conclusions were
supported by research that was pegr' reviewed, she failed to cite to any specific studies or
explain the methods of peer review that were used. She admitted that the “dynamics of
chronic child sexual abuse are complex,” thatx some of the conclusions in the field are Based
on “an imperfect analysis,” and that “it’s certainly not settled science.” See R.. 209, 1. 9-20
and R. 220, 11. 11-13.

Because there was ﬁo evidence of the reliability of Foster’s conclusions én,d
| stétéments, the court fai'led to properly executé its gatekeeping function by qﬁalifying her as
an expert in “the dynamics bf child .sexual abuse.” Respectfully, this Court should find the
trial judge abused his discretion, reverse Appellant’s convictions and sentence, and remand

“for a new trial.

14



2.

. The court abused its discretion by gualifying Allison Foster as an expert in the.

dynamics of child sexual abuse where the subject matter of her testimony would not assist

the ‘tfier of fact as required by 'Rule 702, SCRE and improperly bolstered. the minor

‘complainants’ credibility.

Relevant Facts
, ',Ai)pellant sought pretrial to-exclude the qualification of Allison Foster as an expert
1n child sexual abuse assessment or the dynamics of child sexual abuse. Defense counsel
argﬁed ‘.[hat the state’s use of such so called “exberts” is a “backdoor aftempt to go around
State v. Kromah.”! R. 189, 11. 16-20. She said,“‘_[l]t’s the Statg’s intentio.n that she [Foster]
speak generally about reséarchr of what you might typically see in a child’s Behaviof
| following a_llegations of abuse. Céunsel argued that the only inference the jAury could make
from Foster’s testimony’ was that she believed the children were telling the truth and £hat she
found .their allegatiéns compeiling.' R. 190,11 - 1l91, 1. 2. She later clarified, “[UJnder
| Kromah §ve believe that this tesﬁrriony about behavior that a child exhibits . . . is irnprop.erly
being offered to bolsté‘r the cfedibilli;cy of the childreﬁ.” R. 240, 11. 15-22. |
'Def_ense counsel aléojéfgued that Fostér shoﬁld not be qualified as an expert under
. Ruie 702, SCRE, because the subject métter of her testimony Would- not assist ‘the trier of
fact. R.191,1.2-192, 1. 3R 240,1.25-241,1.8. |

Th_e.assistaht solicitor argued.in response that under. State v. Schumpert, 312 S.C.

502, 435 S.E.2d 859 (1993) and State v. Weaverling, 337 S.C. 460, 523 S.E.2d 787 (Ct.

App. 1999), expert testimony “regarding behavioral characteristics of sexual assault victims

1401 S.C. 340, 737 S:E.2d 490.
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and the range of responses .encountered’:’ is admissible. She also argued that such testimony
“is relevant and helpful in explaining to the jury the typical behavior patterns of adolescent
victims ofl sexual assaults.” Moreover, she maintained that such testimony ié helpful when
the defendant has attacked the credibility of the complainants and claimed Appellant had '
done so by .arguing that the motkhler‘had fabfi‘cated the allegations. Lastly, the solicitor
&gued that under Rule 702, Foster was qualified because she has “specializedknowl{edge”
and that the probative value of her testimbny ou£weighs any prejudicial effect. R. 250, L. 15
~252,1.23.

The court found Foster was “qualified in the field ;>f evaluating child sexual abuse
cases and the behavioral characteristicé of abusved_chilldren.” Judge Newman also found the
subject matter of Foster’s testiméﬁy “involved ma&ers that would be helpful to the jury in
understanding issues .in this case” and would not bolster the complainants’ testimony. He
specifically ruled that no testimony “would be allowed that would broach upon vouching for
a witness.” Therefore, the court fofmd the testimony admissible and that t};é qualification of
Foster as an expert in the dynamics of child sexual abuse was proper. R. 252, 1. 24 - 254, 1.
14. |
Discussiqn

“The label of expert should be jealously guarded by the court and never loosely
bandied about.” Kromah, 401 S.C. at 357, 737 S.E.2d at 499. As our Supreme Court
noted ‘in Kromah, “although an expert’s testimony thé‘dretically is to be given no more
weight by a jury than any other witness, it is an inescépable fact that jurors can have a
'tendency‘f"to attach»mor'e significance to the téstifnény of experts.” Id.

As noted above, Rule 702, SCRE provides:'
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If scientific, technical, or other specialized knowledge will

assist the trier of fact to' understand the evidence or to

determine a fact in issue, a witness qualified as an expert by

knowledge, skill, experience, training, or education, may
~ testify thereto in the form of an opinion or otherwise.

In Watson v. Ford Motor Co., 389 S.C. 434, 699 S.E. 2d 169, our Supreme Court

specified. the following three prong test for expert testlmony

[E]xpert testimony receives additional scrutiny relative to
other evidentiary decisions. Specifically, in executing its
gatekeeping duties, the trial court must make three key
preliminary findings which are fundamental to Rule 702
before the jury may consider expert testimony. First, the
trial court must find that the subject matter is beyond the
ordinary knowledge of the jury, thus requiring an expert to
explain the matter to the jury. Next, while the expert need
not be a specialist in the particular branch of the field, the
trial court must find that the proffered expert has indeed
acquired the requisite knowledge and skill to qualify as an
expert in the particular subject matter. Finally, the trial
court must evaluate the substance of the test1mony and
determme whether it is re11ab1e

Id. at 446, 699 S.E.2d 169, 175 -(internal citations omitted).

Here, Foster should not have been qualified as an expert or been permitted to
testify because the subject matter of her testimony would not “assist the trier of fact to
understand the evidence” as required by Rule 702. The critical determination in this case
was the credibility of Minor 1 and Minor 2. Foster’s generalized statements and
conclusions on the mem_ery and behavior of child sexual abuse victims could not properly
assist the jury in determining whether Minor 1 and Minor 2 were telling the truth and,
instead, more likely confused the jury. .Moreover, the jury did not need expert kﬁowledge
to explain this subject mafter as it did not involve scientific, technical, or other

specialized knowledge. See Rule 702, SCRE.
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9., &

The only purpose of Foster’s expert” testimony was to improperly bolster Minor

1 and Minor 2’s credibility. This Court held in State v. McKerley, 397 S.C. 461, 464,

725 S.E.2d 139, 141 (Ct. App. 2012), that it is improper for a witness to bolster the
testimony. of other witnesses. See Smith v. State, 386 S.C. 562, 569, 689 S.E.2d 629, 633
(2010) (finding a “forensic interviewer’s . . . opinion testimony improperly bolstered the
Victim’s credibility™).

In McKerley, the trial court allowed a witness to testify as an expert in “forensic
intérviewing and child abuse assessment.” 397 S.C at 463, 725 S.E.2d at 141. The
“expert” had interviewed thg alleged victim twice and concluded that both interviews
were compelling for sexual abuse. She also determined that the victim’s statements were
consistent with other information she knew about the case. Id. at 466, 725‘ S.E.2d at 142.
This Court determined that there was no other way to i.nterpret the language used in the
expert’s testimony other than to mean she believed the victim was being truthful. The
Court further held, “In light of [the expert’s] extensive inadmissible testimony bolstering
the crédibility of the victim . . . we cannot say the erroneous admission of [the expert’s]
testimony did not contribute to the jury’s decision,” therefore finding harmful error. Id.
at 467, 725 S.E.2d at 143.

Our Sﬁpreme Court has also held that it is improper “for an éxpert to comment on
the veracity of a child's accusations of sexual abuse.” eﬁnings, 394 8.C. 473,716 S.E.2d

91; see State v. Dawkins, 297 S.C. 386, 393-94, 377 S.E.2d 298, 302 (1989) (finding

therapist indicating he believed victim's allegations were genuine was improper); see also

State v. Dempsey, 340 S.C. 565, 571, 532 S.E.2d 306, 309 (Ct. App. 2000) (finding
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therapist's testimony children were being fruthful in ninety-five percent of instances in
which sexual abuse was alleged was impropef vouching for child).

In Jennings, the “expert” forensic interviewer interviewed the three alleged
victims of sexual abusé and issued a separate report for each éhild that was admitted into
evidence. She concluded in her reports that each child provided a compelling disclosure
of abuse by the defendant and that the children provided details that were consistent with
- the background information received from their mother, the police report, and the other
- children. 394 S.C. at 476-481, 716 S.E.2d at 92-95. Our Supreme Court held that the
conclusions in the reperts improperly vouched for the children’s veracity and thus the
trialv court had abused its discretion by admitting the reports into evidence. It further held
the error was not harmless because there was no physical evidence presented at _trial and,
therefore, the children’s credibility was the sole issue in the case. Id. at 94-95, 716
S.E.2d at 480. -

It is clear from the record that the state in this case attempted to circumvent recent
case law by presenting an “expert” .witness who had not met with the complainants, but
who was familiar with the case as a result of discussions with the solicitor’s office.
Whilé Foster did not meet with Minor 1 o'r Minor 2, the state still used her to indirectly
comment on their credibility and provide greater weight to their testimony. | |

Foster’s testimony was very likely interpreted by the jury to express that they
should believe Minor -1 and Minor 2 because their behavior is typical, expected, and
complies with the behavior of the majority of other victims of sexual abuse. Her
testimony' strongly implied that because the corﬁplainanté acted in a similar ‘manner as

other victims of sexual abuse they must be telling the truth. Her testimony also
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improperly made an excuse for Minor 1 and Minor 2’s lack of memory regarding specific
incidents of the alleged abuse and the lack of detail in their accounts. Therefore,

qualifying her as an expert and allowing her to testify was error for “[t]he assessment of

witness credibility is within the exclusive province of the jury.” McKerley, 397 S.C. at

464, 725 S.E.2d at 141 (citing State v. Wright, 269 S.C. 414, 417, 237 S.E.2d v764, 766
(1977)). |

Foster’s testimony was also prejudicial to Appellant because there was no
physical evidence presented in the case and the sole issue was the credibility of Minor 1
- and Minor 2. Because the complainants’ credibility was the “most critical determination
of this case” and Foster’s testimony improperly bolstered their credibility, Appellant was
clearly prejudiced and ‘should be granted a new trial. See Jennings, 394 S.C. at 480, 716
S.E.2d at 94-95 (“Becausé the children’s credibility was the most critical determination
of this case, we find the admissibility of the [forensic interviewer’s] written reports was
not harmless.”).

Appellant is compelled to point this Court to its recent decision in State v. Brown,

411 S.C. 332, 768 S.E.2d 246 (Ct. App. 2015). Appellant acknowledges that this Court in
Brown held that testimony like Foster’s in this case is admissible. However, a petition for
writ of certiorari is currently pending before our Supreme Court in Brown. Respectfully,
- Appellant urges this Court to reconsider its decision in Brown as it applies tb this case.
Brown reéds Kromah too narrowly. The intent of Kromah and the line of cases that
preceded it was to limit “expert” opinions vouching for the credibility of witﬁesses. The

state has simply renamed forensic interviewers as experts in spurious fields like “the
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dynamics of child sexual abuse.” This testimony does not aid the trier of fact, but instead it
invades the province of the jury.
For these reasons, this Court should reverse Appellant’s convictions and sentence -

and remand for a new trial.
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3.

The court erred by admitting the ‘videotaped forensic interviews of the minor

complainants under SC Code Ann. § 17-23-175 since the statute is unconstitutional and

violates the Confrontation Clause of the Sixth Amendment under Crawford v. Washington,

541 U.S. 36 (2004) and Maryland v. Craig, 497 U.S. 836 (1990).
" Relevant Facts |
Appellant objected pretrial to the admissibility of the audio and video recordings of

Minor 1 and Minor 2’s fofen_sic interviews pursuant to S.C. Code Ann. § 17-23-175 arguing

the statute was unconstitutional under Crawford v. Washington, 541 U.S. 36 (2004) and

Marylahd v. Craig, 497 US 836 (1990). Defense counsely filed a written motion ini addition
to making arguments on the record. .& R. 335. Coﬁnsel maintained that the statements
made by Minor 1 and Minor 2 dufing thé forensic interview are hearsay eliciféd from law
enforceniéﬁt in an inferview setting and would not b'e.admissible except for tﬁe statute. He
argued that in order to be constitutional ‘under '@g, “tgstirhohy Qf the child witness
occﬁfring outside the pfesence of the defendant must be under oath with_thé oppoi‘tuﬁity' for
cohtemporaneous cross-examination.” He further afgued in the alternative that if such out
of court stateménts are admissible then under CLaig the couﬁ- shouid be required to make a
finding of necessity before admitting‘them. Moreover, defenée éoupsel maintained that
sin;e the. minof witnesses are availéble to testify 1n court; admitting their taped forensic
interviews Vioiates Crawford. R. 6,1.22-50,1. 19.

The court ultimatély ruled that the forensic interviews of Minor 1 and‘Mi_nor‘ 2 were
admissible pursuant to the étatuté vthereb'y making an implicit finding that tﬁe sfatﬁte was

constitutional. - Judge Newman said, “I deny the motion in limine to exclude the
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videotape[s]. In both instances I find that pursuant to section 17-23-175, that the proper

ﬁrocedufe was adhered to ih the interviewing process, that the interview was préfessionally
done by a person qualified to do it. That assuming the proper foundation is made through

testimony by witnesses leading up to the introduction of the videotape that the videotape is

admissible.” R. 29, 1l. 16-24.

Discussion.

A. S.C.l Code Ann. § 17-23-175 is ﬁnconstitutional because‘ it violates the
Confrontation Clause of the Sixth Amendment to the United States
Constitution as interpreted by the United States Supreme Court in Crawford v.
Washington, 541 U.S. 36 (2004).

The Confrontation Clause of the Sixth Amendment fo the United States
Constitution, made appiicable to the states through the Fourteenth Amendment, guarantees
~ that “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted
with the witnesses against hlm” U.S. Const. amend. VI “The constitutional ‘right to

confront and cross-examine witnesses is essential to a fair trial in that it promotes reliability

in criminal trials and insures that convictions will not result from testimony of individuals
who cannot be challenged at trial.” State v. Hill, 394 S.C. 280, 291, 715 S.E2d 368, 374

*(Ct. App. 2011) (citing State v. Martin, 292 S.C. 437, 439, 357 S.E.2d 21, 22 (1987)).

Cross-examination has been called by the United States Supreme Court the “greatest legal

engine ever invented for the discovery of the truth.” Kentucky v. Stincer, 482 U.S. 730, 736

(1987) (quoting California v. Green, 399 U.S. 149, 158 (1970)).

“Generally, a prior consistent statement is not admissible unless the witness is

charged with fabrication or improper motive or bias.” State v. Whitnér,' 399 S.C. 547, 558,
732 S.E.2d 861, 867 (2012) (citing Rule 801(d)(1)(B), SCRE). However, in 2006 our
legislature enacted S.C. Code Ann. § 17-23-175 which makes allowances for such hearsay
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statements of children under certain circumstances. Id. The statute permits the admissibn of
out-of-court statements by a child under the age of twelve if the statements were made in
response to questioning conducted during an investigative interview of the child and the
child testifies at trial and is subject té cross-examinétion. The statute reads in relevant part:

(A) In a general sessions court proceeding or a delinquency proceeding in
family court, an out-of-court statement of a child is admissible if:

(1) the statement was given in response to questioning conducted
.during an investigative interview of the child,

(2) an audio and visual recording of the statement is preserved on
film, videotape, or other electronic means. . . ;

(3) the child testifies at the proceeding and is subject to cross-
examination on the elements of the offense and the making of the
out-of-court statement; and

(4) the court finds, in a hearing conducted outside the presence of the
jury, that the totality of the circumstances surrounding the
making of the statement provides particularized guarantees of
trustworthiness.

~ S.C. Code Ann. § 17-23-175.

This statute is in direct conflict with the provisions Qf Crawford v. Washington, 541
U.S. 36 (2004) and therefore 'violates the Confrontation Clause. In Crawford, the United
‘ States Supreme Court discussed the admissibility of out-of-court hearsay statements of a
witnessl and concluded that the right of confrontation is violated by admission of such
statements except in very limited circumstances. The limited circumstances for admission
of such statements exist only when the witness is unavailable, the out-of-court statement is

testimonial, and the defendant had a prier opportunity to cross-examine the witness. Id. at

68.
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In contrast, S.C. Code Ann. § 17-23-175 permits the admission of out-of-court
hearsay statements if the statements were made in response to questioning conducted during
an inyéstigative interview of the child (making the statements testimonial) aﬁd when the
child. is available to testify at trial and subject to cross-examination. S.C. Code Ann. § 17-
© 23-175(A). The requirement that the child be available to testify directly contravenes the
Crawférd requirement that the witness be unavailable before out-of-court hearsay statements
can be admitted.

The United States Supreme Court in Crawford interpreted the Confrontation Clause
to be violated when out-of-court testimonial hearsay statements of an available witness are
admitted. 541 U.S. at 68. If the child is availéble to testify, Crawford simply does not allow
admission of her out-of-court testimonial statements made during the pretrial forensic
interview. Because the statute violates Crawford, it is unconstitutional and the forensic
interviews of Minor 1 and Minor 2 should have been excluded.

B. The “particularized guarantees of trustworthiness” enumerated in S.C. Code
Ann. § 17-23-175(B) are not adequate to protect a defendant’s right of
confrontation under Crawford.

As noted above, one of the four requirements for the admissibility of out-of-court
statements of a child pursuaht to S.C. Code Ann. § 17-23-175(A) is that the court finds “that
the totality of the circumstances surrounding the making of the statement provides
particularized guarantees of trustworthiness.” Subsection (B) of the statute states:

(B) In determining whether a statement possesses particularized guarantees

of trustworthiness, the court may consider, but is not limited to, the

following factors:

(1) whether the statement was elicited by leading questions;

- (2) whether the interviewer has been trained in conducting investigative
interviews of children;
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(3) whether the statement represents a detailed account of the alleged
offense; '

(4) whether the statement has internal coherence; and

(5) sworn testimony of any participant which may be determined as
necessary by the court. :

Prior to Crawford, the United States Supreme Court in Ohio v. Roberts, 448 U.S. 56

(1980), conditioned the admissibility of all hearsay evidence on whether it falls under a
“firmly rooted hearsay exception, or bears “particularized guarantees of trustworthiness.”

Roberts, 448 U.S. at 66; See Crawford, 541 U.S. at 42. Under the Roberts test, the

“particularized guarantees of trustworthiness” enumerated in S.-C. Code Ann. § 17-23-175
perhaps could have been found constitutional. However, the United States Supreme Court
abrogated Roberts in the Crawford decision, finding that the Roberts test was too broad in -
that it “applies to the same mode of analysis whether or not the hearsay consists of ex parte
testimony,” yet at the.same time too narrow in that it “admits statements that do consist of ex
parte testimony upon a mere finding of reliability.” Crawford, 541 U.S. at 60. The Court
stated, “This malleable standard often fails to protect against paradigmatic confrontation
~ violations.” Id.

The patrticulan'zed guarantees of trustworthiness that render firmly rooted hearsay
exceptions reliable do not exist with regard to the videotaped forensic interviews in this
case. Almost all the firmly rooted hearsay exceptions recognized in our jurisprudence apply
to non-testiﬁonial statements, with the exception ef certain dying declarations that might be
made in a testimonial context. Id. at 56, fn. 6. The Court in Crewford stated the following
about the fallacy of using the “reliability” determination when dealing with testimonial

statements such as the videotaped interview at issue here:

26



" Where testimonial statements are involved, we do not think the
Framers meant to leave the Sixth Amendment’s protection to the vagaries of
the rules of evidence, much less to amorphous notions of “reliability.”
Certainly none of the authorities discussed above acknowledges any general
reliability exception to the common-law rule. Admitting statements
deemed reliable by a judge is fundamentally at odds with the right of

" confrontation. To be sure, the Clause’s ultimate goal is to ensure reliability
of evidence, but it is a procedural rather than a substantive guarantee. It

- commands, not that evidence be reliable, but that reliability be assessed
in a particular manner: by testing in the crucible of cross-examination.
The Clause thus reflects a judgment, not only about the desirability of
reliable evidence (a point on which there could be little dissent), but about
how reliability can best be determined.

Crawford, 541 U.S. at 61 (internal citations omitted) (emphasis added).

Under the reasoning of Crawford, the “particularized guaréntees of trustworthiness”
factors listed in S.C. Code Ann. § 17-23-175(B) cannot suffice to allow admission of the
out-of-court testimonial hearsay.statgrr.lents contained in the videotaped forensic interviews
of Minor 1 and Minor 2.  Without a prior opportunity for contemporaneous cross-
examination, admission of the Vidgotaped interviews c.learly violated Appellant’s right of
confrontation.

C. SC Code Ann. § 17-23-175 violates Maryland v. Craig, 497 U.S. 836 (1990)

because it does not require -the child to be under oath or subject to
contemporaneous cross-examination.

S.C. Code Ann § 17-23-175 is also unconstitutional under Maryland v. Craig, 497

U.S. 836 ('1 990). In Craig; the United States Supreme Court, while indicating that face-to-
face confrontation is best, held the testimony of a child witness via closed circuit television
did not violate the right of confrontation. The Court stated:

Maryland’s statutory procedure, when invoked, prevents a child

- witness from seeing the defendant as he or she testifies against the defendant
at trial. We find it significant, however, that Maryland’s procedure preserves
all of the other elements of the confrontation right: The child witness must be
competent to testify and must testify under oath, the defendant retains full
opportunity for contemporaneous cross-examination; and the judge, jury,
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and defendant are able to view (albeit by video monitor) the demeanor (and
body) of the witness as he or she testifies. Although we are mindful of the

 many subtle effects face-to-face confrontation may have on an adversary
criminal proceeding, the presence of these other elements of confrontation—
oath, cross-examination, and -observation of the witness’ demeanor—
adequately ensures that the testimony is both reliable and subject to rigorous
adversarial testing in a manner functionally equivalent to that accorded live,
in-person testimony. .These safeguards of reliability and adversariness
render the use of such a procedure a far cry from the undisputed prohibition
of the Confrontation Clause: trial by ex parte affidavit or inquisition.

Id. at 851 (citing Mattox v United States, 156 U.S. 237, 242 (1895) and California v. Green,
399 U.S. 149, 179 (1970)) (emphasis added).

The Court in Craig noted that the majority of states had approved prbcedures for
child witnesses to testify via closed circuit television or videotaped testimony. The Court
concluded, “[T]he Confrontation Clause does not prohibit use of a procedure that, despite
the absence of face-to-face con_frontatio,n-, ensures th¢ reliability of the evidence by
subjecting it to rigorous adyersarial testing and thereby preserves the essence of effective
confrontation.” Id. at 857. The Cduft held that without an dath and contemporaneou&
cross-examination, there cannot be effective confrontation. Id.

The videotaped forensic interviews in this case are not similar to videotaped
testimony that occurs outside the presence of the defendant (which was found constitutional
in Craig) because during the for_ensic interview the child is not under oath and. there is no
.opportunity for contemporaneous cross-examination. Becaﬁse S.C. Code Ann. § 17-23-
175 allows fbr the admission bf a child’s hearsay stafements without an oath and without

contemporaneous cross-examination, it is unconstitutional.

28



D. Even if constitutional, the applicaﬁon of lS.C. Code Ann. § 17-23-175 to admit
out-of-court videotaped statements should be limited to situations where the
court makes specific findings regarding the necessity of admitting theuevidence.
Even if this Court determines that S.C. Code Ann. § 17-23-175 does not violate the

Confrontation Clause, it fespectfully should require all trial judges to consider the necessity
| of admitting videotaped forensic interviews in addition to the criteria enumerated in the
statute, as is required when a court determines whether to allow testimony of children via
closed circuit television. In Craig, tﬁe United States Supreme Court held that the
Confrontation Clause does not prohibit a child witness from testifying by closed circuit
television, but that a case speciﬁc finding of necessity for the use of the procedure was
required; Id. at 855-856.

If a finding of necessity is required in the circumstances where a child is actually
testifying under oath during a trial and is subject to contemporaneous cross-examination,
ceftainly the same finding sﬁould be made for the admission of an out-of-court testimonial
statement in which the cﬂ_ild Witness was not subject to contemporaneous cross-examination.
As noted in Craig, the denial of a physical, faée-to-facé confrontation at trial is permitted
“only where denial of such confréntation is necessary to further an important public policy
and only where the réliabﬂity of the testimony is otherwise assured.” Id. at 850.

In Craig, the UnjtedStates Supreme Court held that the public policy of protecting
child witnesses from the trauma of giving testimony in child abuse cases 'could be
sufficiently important in some caSeé to outweigh the defendant’s ﬁght of confrontation. Id.
at 853. However, the Court also held that the importance of protecting child witnesses

outweighs the defendant’s right of confrontation only “if the State makes an adequate

‘showingv of necessity.” Id. at 855.
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To make a showing of necessity: (1) the state must present case specific evidence
from which the trial court can determine whether admission of ‘Videotaped evidence is
necessary to protect the welfare of the particular child witness; (2) the trial court must find
that the child witness would bé traumatized by the presence of the defendant; and (3) the
trial court must find that the trauma suffered by the child witness in the presence of the
deferidant is more than “mere nervousness or excitement or some reluctance fo testify.f’ 1d.
at 856. |

South Carolina courts agree thét a particularized showing of necessify is needed
befofe videotaped or closed ‘circuit testir’nony can be used to avoid face-to-face confrontation
with a defendant. Although S.C. Code Ann. § 16-3-1550(E) does not preclucie the use of

videotaped testimony for certain witnesses, the judge must make proper findings before such

procedures can be used? In State v. Murrell, 302 S.C. 77, 393 S.E.2d 919 (1990), our
Supreme Court affirmed the triai court’s ruling allowing videotaped testimony of a child
witness where the judge heard expert teétimony that the child would be significantly harmed
by an in-court confrontation. 'In Murrell, the child witness was placed in a courtroom setting
and the defendant was in aﬁ adjacent room viewing the child on video. The defendant’s
attorney was present in the courtroom for direct and cross-examination and the attornéy’s
law partner was in the room with the defendant with three way communication available at

all times between the attorneys and the defendant. Id. at 71, 393 S.E.2d at 920-921.

2S.C. Code Ann. § 16-3-1550(E) reads: “The circuit or family court must treat
sensitively witnesses who are very young, elderly, handicapped, or who have special
needs by using closed or taped sessions when appropriate. The prosecuting agency or
‘defense attorney must notify the court when a victim or witness deserves special
consideration.” '
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‘- Iﬁ State v. Bray, 342 S.C; 23, 535 S.E.2d 636 (2000), our Supreme Court det¢rmined
that alfhough the record contained sufficient evidence to sﬁpport a ﬁnding that testimony of
a child wifness should be given by closed circuit televisién, reversal was required because
the trial judgé failed to make specific findings for its ruling allowing testimony outside the
preseﬁce of the defendant, specifically failing to cite'to téstimony that the child would be
traumatized if required to testify in the presence of the defendant. Id. at 31-32, 535 S.E.2d at
641, o

These Vrec.luirements f(.)'r case specific findings of necessity for admission of
videotaped or closed circuit television testimony should limit S.C. Code Ann. § 17-23-175
~ in a similar manner. Because S.C. Code Ann. § 17-23-175 doeé not require a finding of
: necessity for admission of videotaped forensic interviews, it contravenes the provisions of
Craig and therefofe Qiolates Appéllant’s constitutional right of confrontétion.b Because the
statute is unconétitutional,’ the ';frial court should have ¢Xcluded the Videotabed forensic

interviews of Minor 1 and Minor 2.
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. CONCLUSION
Based on the foregoing arguments, Appellant respectfully requests this Court reverse
his convictions and sentence and rémand for a new trial.

Respectfully submitted,

oy Ve M C.auo{h
LaraM. Caudy
. Appellate Defender

'ATTORNEY FOR APPELLANT '

This 4th day of February, 2016.
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