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APPELLATE PANEL DECIs10N AND ORDER - OUQ‘ of Appea/s
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- SOUTH CAROLINA WORKERS' COMPENSA.TION COMMISSION

W.C.C.FILE NO: 1303989

Clarence B. Jenkins

EMPLOYEE,
CLALMANT/RESPONDENT
Vs.
Amazon.Com DEDC, L1 EMPLOYER \
AND ’ ‘
.American Zurich Ing, Co. , CARRIER,
: : ' DEFENDANTS/APPELLANTS. A

Appellate Pane] Review held in Columbia, South

Carolina, on December 14, 2015 Pursuant to noticeg timely
and properly served upon all parties of interest,
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el ;Uﬁm Aol

Appe“ate Panel Decision and Order Fjleg:

APPEARANCES: CIaimant/Appellant appeared pro se.

Defendams/Rcspondents represented by J, Russel Goudelock, 11 Esquire
of McAngus Goudelock & Courie, LI.C of Columbia, South Carolina,
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permanent disability benefits.

Defendants timely filed responsive Forms 5], Defendants admit thay the Claimant

Claimant’s head and caused no disabling injury entitling Claimant to any compensation benefits
or additional medjcal benefits. Defendants assert that that Claimant hag reaéhed maximum
medical improvement from any affects from his mild head trauma,

The is;ues presented were heard by the ~Hea.ﬁ'ng Commissiongr on May 21, 2015 in

Columbia, South Carolina. In a Decision and Order dated Auguist 14, 2015, the’ Hearing
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Within the Statutory period, Claimant timely filed a Form 30 Request for Commission

Review, dated August 25, 2015. Claimant asserted 38 grounds for review of purported errors in

the Hearing Commissioner’s Decision and Order. Claimant also attached 10 his Form 30
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fumerous exhibits, including some exhibits that were not part of the record before the Hearing
Commissioner. Subsequently,

multiple motions and replies seeking to exclude and include
Claimant’s post-record exhibits were fi
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to represent him. The Claimaht had been previously represented by legal counsel, but this
relationship was terminated. The Claimant testified that he had been advised by Defendants’
legal counsel to ob;ain legal repre§entatiop. The Claimant declined to retain legal counsel and
elected to proceed with the hearing pro se.

Since Claimant ﬁroceeded pro se, the Hearing Commissioner improperly applied S.C
Code Reg. 67-61] regarding Claimant;s failure to submit a Pre-hearing Brief, However, such
error is harmless. §¢C Code Reg. 67-611 does not govemn admission of experts’ reports.
Claimant failed to comply with S.C. Code Reg. 67-612 regarding admission of €Xperts’ reports as
evidence at the hearing, Nonetheless, S.C. Code Ann, Sectioﬁ 42-17-50 and S.C. Code Reg. 67-
707 permit the Appellate Panél brdad discretion-to receive further evidence and/or rehear the
parties if good 'grounds exist or new evidence arises that is of the same natyre and character
required for' granting a new trial. See Spearman v. F.§ Royster Guano Co., 188 8.C. 393, 199

S.E. 530 (1938).
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Code Reg. 67-612 and other applicable law regardi’ng such evidence. He failed to do so.
Clafmant w:is at‘t’ox;ded an'opponuni/_ty, and in fact urged to take édvantage of it, at the beginning
of the hearing to cure the circumstances a;nd he elected to proceed. Othqr exhibits reflecting any
purported new evidence do not satisfy the requirements set forth in S.C. Code Reg. 67-707C.
Admission of such evidence violates due Process and other rights set forth in the South Carolina
Administrative Procedures Act, .the South Carolina Workers® Compensation 'Act, the South

Carolina Workers' Compensation Regulations and other applicable law.
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Pursuant to S.C. Code Ann, Section 42-17.

30, 8.C. Code Regs. 67-611, 67-612, 67-707

and other applicable law, the exhibits offered by.

Claimant after the close of the record in the

hearing below are not properly before the Worke ssion as admissible




FINDINGS OF FACT
ZNDINGS OF FACT

Based upon thev greater weight and preponderance of the substantial evidence in the

whole record, the following F indings of Fact are rendered:

2. The Claimant earned average weekly wages of $489.09 at the time of his work

incident. [Stipulation No. 3 by the parties].

3. Claimant experienced an incident at work op February 10, 2013, He struck his

Hearing, pp. 49.5) and multiple APA submissions}.
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4. Claimant’s initial presentanon for medical evaluation reflected no visible

evidence of any injury, any swelling, any discoloration or broken skin, and no outward evidence
of any injury or neurological deﬁcnts [APA No. 6, pp. 50- -53].

5. Similarly, Claimant’s subsequent presentation forv medical evaluation at“
HealthWorks severaj days after the work incident demonstrated no objective manifestations of
any neurological deficits or other j injury. A CT scan of the head was normal. On February 15,
2013, Claimant reported that his symptoms were much improved. He was pronounced able to
work full-duty without restrlctlon No return appointments or further evaluations were
recommended. [APA No. 5, pp. 35-49].

6. Subsequent medical evaluations two months Jater at Palmetto Health Richland
Memonal Hospital Emergency Room and at HealthWorks reflected that Claimant’s neurological
and other chmcal eXxamination contmued to be normal. The emergency room physician directed
Cl‘axmant to see his famtly physician for high blood pressure, but otherwxse he was not found to
need any other evaluation or Mmanagement. HealthWorks stated that the Claimant’s current
symptoms did not appear to be related to his February 2013 work i injury and were more likely
related to other health issues, The HealthWorks physician recommended that the Claimant see
his family physician for follow-up of non-work-related conditions, stating that the cause of
Claimant’s problems is not known and the objective findings are not consistent with a history of
a work-related etiology. Claimant was given work restrictions but it was noted that they were
not caused by the work incident. [APA No 4, pp. 23-26; APA No. 5, pp. 27-34).

7. On August 26, 2013 and October 23, 2013, Mahmoud Abu-Ata, M.D,,
neurologist, noted that at the time of the work incident Claimant had no loss of consciousness or

awareness and that he suffered no scalp laceration or bleeding. Claimant exhibited a normal
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neurological and other clinical €xamination. Dr. Abu-Ata assessed Claimant’s condition as

“description of post traumatic headache,” with possible migraine, rebound analgesic headache,
hypertension and tension cdmpoqent. The Claimant refused to undergo CSF examination for
evalvuation of headaches. Dr. Abu-Ata recommended an MRI of the brain, an MRI of the
cervical spine, and nerve conduction studies with EMG testing. MRI scanning of the brain was
normal. Nerve conduction studies énd EMG testing.was normal. MRI scanning of the neck
revealed multi-level mild-moderate degenerative disc disease and Dr. Abu-Ata recommended
that Claimant be e.valuated by a spine surgeon for evaluation of cervical spine disease. The
Claimant failed fo show for a‘ follow-up visit with Dr. Abu-Ata on December 23, 2013 and he
canceled his appointment with D{'. Abu-Ata on January 23, 2014, [APA No. 2, pp. 4-13].

8. Neurological evaluation by Charles S. Jervey, M.D., a neurologist, on November
19, 2013 noted that the Claimant experienced no loss of consciousness at the time of his work
mcxdent that the CT and MRI scans of the head were normal, and that the MRI scan of the neck
-did not reveal anything that would be expected to cause symptoms. Dr. Jervey opined that the
Claimant had sustained a mild head j m_|ury which should not cause Claimant’s alleged ongoing
symptoms and would not be expected to cause permanent nor long-tcnn recurring symptoms.
He did not find any cognitive impairment. Dr. Jervey did not feel that any other symptoms were
. caused by or related to the Claimant’s work incident and did not recommend any work
restrictions. [APA No. 3, pp. 14-15). ’

9. Neurological evaluation by David Stickler, M.D,, a neurologist, on August 20,
2014 also noted that the Claimant had not experienced any loss of consciousness, dizziness,
memory loss or laceratiqn initially at the time of his work incident and that Claimaﬁt’s current

clinical examination was unremarkable. Dr. Stickler opined that the history of Claimant’s work




headaches should not be caused by mild head trauma from Claimant’s work incident. Dr.

Stickler concluded that the Claimant’s other Symptoms were not related to the work incident. He
felt that the Clanmant had | previously reached maximum medical improvement. [APA No. 1, pp-
1-3].

10.  Dr. Stickler testified that the Claimant’ ] hlstory and presentation did not reflect
tﬁat he had experienced even a mild concussive event; that any current symptoms would not
result from Claimant’s work incident; that the majority of people who have like degrees of héad
trauma improve within the first month, or within a matter of weeks; that_Claimant had most
likely reached maximum medical improvement by the time of his October 23, 2013 evaluation
by Dr. Abu-Ata, which was more than eight months following the work incident; that there was
no permanent lmpalrment to the Claimant’s brain; that any physical restrictions were based
solely upon the Claimant’s subjective complaints and that there were no objective fi indings that
would-require that any type of physical restrictions be imposed as any result from Claimant’s
work incident; that no medications would be required because of Claimant’s work incident; and,
that no effects of the work incident required further evaluation or referral of Claimant to other
medical specialists for examination, [Defendants’ Exhibit No, 2].

1l.. The Claimant was able to contmue working during the initial months followmg
his work injury. [Transcript of Hearing, p. 50; Defendants’ Exhibit No. 1].

12, Medical evidence supports a causal relationship from the work injury to
Claimant’ s‘complamts of initial headaches only. Drs. Jervey and Stickler state that any work-
related headaches should have resolved during the initial months following Claimant’s mild head

trauma and that any subsequent headaches are not related to Claimant’s work incident. [APA
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~ No. 4, pp. 23-26; APA No. 5, pp. 27-34; APA No. 2, pp. 4-13; APA No. 3, Pp. 14-15; APA No.

e

l Pp. 1-3; Defendants’ Exhibit No. 2].

13, Medical evidence fails to supbon any causal relationship to Claimant’s other
complaints or symptoms, including his eyes,'ear, legs, feet, neck, shoulders, hands, back and
anxiety. Dr. Abu-Ata’s records do not comment.upon any relationship from Claimant’s work
injury to his other multiple and varied Symptoms. Dr. Jervey- opines' that Clairhan!’é ’other
symptoms are not related i his work incident. Dr. Stickler similarly opines that Claimant’s
other symptoms are not related to his work incident. [APA No. 4, pp. 23-26; APA No. §, ;>p. 27-
34; APA No. 2, pp. 4-13; APA No. 3, pp. 14-15; APA No. 1, pp. 1-3; Defendants’ Exhibit No.
2]. |

14, Claimant has seen numerous medical care practitioners in several different
settings over a period of almost two years without acknowledgement by Claimant that any
treatment has improved the Claimant’s description of his complaints and symptoms., [Transcript
of Hearing, Ppp- 56-58]. .

15. Claimant complams of ongoing symptoms and multiple conditions that he says
prevent him from workmg However, Claimant is able to drive a car, work on his computer,
actively email, actively post on Twitter and actively post on Facebook. During the year between

May 17, 2614 and the hearing on May 21, 2015, the Claimant posted 1,066 tweets on Twinef,
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which averages greater than three tweets per day. His Facebook posts reflect that he attended at
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noise triggers his Symptoms.  [Transcript of Hearing, pp 53-55, 58-61, 64- 72, 77-80;
Defendants’ Exhibit No. 3; Defendants’ Exhibit No, 4].

16. ° Claimant reached maximum medical i improvement by October 23, 2013 from any
effects from his work incident, After that date, no further medical treatment or evaluation was
because of the i injury or tended to lessen any period of disability. [APA No. 4, pp. 23-26; APA
No. §, pp. 27-34; APA No. 2, pp. 4-13; APA No. 3, pp. 14-15; APA No. 1, pp. 1-3; Defendants’
Exhibit No. 2].

17. Claimant was not mcapable because of his work incident from eammg the same
or similar wages Any lost time from work was not because of any disabling i injury from his
work incident. [Transcript of Hearing, pp. 50, 53-61, 64-72, 77-80; APA No. 4, pp. 23-26; APA
No. 5, pp. 27-34; APA No. 2, pp. 4-13; APA No. 3, pp. 14-15; APA No. 1, Pp. 1-3; Defendants’
Exhibit No. 2; Defendants’ Exhibit No. 3; Defendants’ Exhibit No, 4].

18. ' Claimant has sustained no permanent lost earnings capacity because of his work
incident. [T-ranscript of Hearing, pp 50, 53-61, 64-72, 77- 80; APA No. 4, pp. 23-26; APA No.
S5, pp. 27-34; APA No. 2, pp. 4-13; APA No. 3, pp. 14-15; APA No. 1, pp. 1-3; Defendants’
Exhibit No, 2].

19.  Claimant has sustained no permanent specific loss of use to eny body barts
because of his work incident. [T ranscript of Hearing, pPp. 50, 53-61, 64-72, 77-80; APA No. 4,
pp. 23 26; APA No. 5, pp. 27-34; APA No. 2, pp. 4-13; APA No. 3, pp.-14-15; APA No. 1, pp.

1-3; Defendants’ Exhibit No. 2].

CONCLUSIONS OF LAW
SV OF LAW

Based upon the Findings of Fact determined above and applicable law as set forth below,

~

the following Conclusions of Law are rendered:
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for_ medical evaluation Or treatment

authorized and- furnjshed to Claimant; by Defendants, in amounts subject to the medical fee

scheduled prom ulgated by the South Carolina Workers’ Compensation Commission.

Pursuant 10 S.C. Code Ann. Sections 42-1-120, 42-1-1’60, 42-9-10, 42-9-20, and

other applicable law, Cl'aimam is not entitled 10 any temporary disability compensation benefits,

5. Pursuant t0 S.C. Code Ann. Sections 42-9-120, 42-1-160, 42-9-10, 42-9-20, 42.9.

30, and other applicable law, Claimant is not entitled to any permanent disability compensation
“benefits.

6. Pursuant to S.C. Code Ann. Section 42-1-4¢ and other\appl_icable law, the

applicable compensation rate is $326.08.

or further medical benefits. Claimant"s claim for further medical benefits and disability
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compensatfon benefits is hereby DENIED.

ANDIT IS SO ORDERED.

.
S.C. wo@’COMPENSATmN COMMISSION

i
T.Scott Beck, Commissioner

e,

\m
For the Appellate Pane] X
. ]
/ f:
WE CONCUR: ' ‘

very g}" Wilkerson, Jr,, Commission%i‘/f

CERTIFICATE OF SERVICE .

‘ i this date served a copy of this order in the
s ?“-‘rﬁf\" ﬂ"‘at thz:r;ﬁi)r::'gtgesi:iii::‘:ase by sending an electronic copy herzia;:;
above .enhtlec.i amon:pd 10 the attornsys for said parties; or i there is an unrepfr:es; e
E|Et‘tf’9nic iy add"‘?{_d? a co;ﬁy hereof, postage paid in the United States mail, firs entec;
ParWUes}é E"t\cl: C:fwzoljtnlrr;gpresemed partylies} and to the attorney{s) for the repres
addresse

party(ies}.

By Eugenia Hollmon én February 26, 2016 | RECEIVE@
| | MAR 21 2016
gG Court of Appeals
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