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ADDENDUM TO APPELLANT’S MEMORANDUM WITH CITATION OF

AUTHORITIES

IN SUPPORT OF APPELLANT’S PETITION FOR REHEARING

1. As an supplementary and further supporting reason for this Court to grant a

rehearing on this appeal and to determine whether the type of conduct exhibited by

the State should be sanctioned is as follows:

a.

While this matter was still within the exclusive jurisdiction of the Court of
Appeals, the State attempted to call this case (2015-GS-40-01723, charging
CDVHAN) for a jury trial. ,
Appellant indicated multiple times that the case could not go forward.
The State continued to press forward with attempting to try the CDVHAN,
even going so far as setting this trial on the roster, and with higher priority
than cases for murder and armed robbery.!
After being presented with the proposed jury trial docket from the State and
receiving conflicting opinions of the ability of the Court of General Sessions
to hear the case, the Chief Administrative Judge, Honorable Clifton B.
Newman, requested all parties and Defendant appear for a status
conference.?
A status conference was held on February 11, 2016. Appellant has ordered
a transcript from the Court reporter® and respectfully suggests that this Court
should review same prior to making any decisions on Appellant’s Petition.
Especially noteworthy were the following:

1. The State insisted that the case wés properly before the Court.

2. Appellant argued that it was axiomatic that there is no jurisdiction

to hear a case in General Sessions where the underlying matter was

appealed and no remittitur had been sent from the Court of Appeals.

Judge Newman determined that there was no jurisdiction for the Court of

General Sessions to hear a case without a remittitur. He analogized the

I Enclosure 1.
2 Enclosure 2.
3 Enclosure 3.



procedural posture and pitfalls of this case to that of Limehouse v. Hulsey,
404 S.C. 93, 744 S.E.2d 566, and inquired of the State, “Don’t y’all have

anything better to do than attempt to try cases that are on appeal?”, or words
to that effect.
2. Two conclusions can be drawn from the State’s attempted actions as outlined
above:
a. The State does not appreciate/understand proper legal procedure and/or
process; or
b. The State does appreciate/understand proper legal procedure and/or
process, bﬁt has chosen to simply ignore it and is trifling with the legal
system and maliciously attempting to prosecute this case.
Neither conclusion is particularly flattering for the State. |
3 Because of the developments outlined above, this Court should grant Appellant’s
Petition for Rehearing after reviewing the transcript of the hearing before Judge
Newman. As soon as Appellant’s counsel has received same, it will. be

appropriately forwarded.
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Neal Truslow

From: - Dan Goldberg <GoldbergD@rcgov.us> |
Sent: Wednesday, February 03, 2016 5:30 PM. ‘
To: ‘Newman, Clifton Law Clerk (Elizabeth Gunby)'; ‘cnewmanj@sccourts.org’

Cc: DOUG STRICKLER; Fielding Pringle; Jennifer Davis; Hans Pauling; Douglas Truslow; Neal ‘

Truslow; LUCK CAMPBELL; Robert Bank; John Conrad; Justin Kata'; Meghan Walker;
) Rhodes Bailey; Bruce Greenberg; Lucas Hawks; RICHARD CATHCART; Anastasia L. Walker |
Subject: ' Trial Docket for February 15, 2016 |

Below you will find the trial docket for the week of February 15, 2016:

Brian Talkington H. Pauling D. Truslow CDVHAN _

Holly Jo Thompson L. Campbell R. Bank . Murder

David Gray J. Conrad - J. Kata Bank Fraud, Forgery
Zachery Smith M. Walker R. Bailey AR, Kid, AB 1st, etc
John McFatter B. Greenberg L. Hawks Drugs, HTO

Jerrod Sims R.Cathcart A. Walker A&B 1st

.Daniel R. Goldberg
Deputy Solicitor
Fifth Judicial Circuit

1701 Main Street, Suite 302 * P.O. Box 192 (29202)
Columbia, South Carolina 29201
Phone: 803.576.1822 « Fax: 803.576.1718
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Neal Truslow

From: Newman, Clifton Law Clerk (Elizabeth Gunby) <CNewmanLC@sccourts.org>
Sent: ' Wednesday, February 10, 2016 5:10 PM

To: Hans Pauling; Neal Truslow; Dan Goldberg

Subject: RE: Trial Docket for February 15, 2016

Counsel,

Judge Newman has scheduled a status conference on the below matter for tomorrow at 1:30PM. The Defendant should

also be present.
We will be in Courtroom 2A.
Thank you,

Elizabeth Gunby
Law Clerk to the Honorable Clifton Newman

From: Hans Pauling [mailto:PaulingH@rcgov.us]

Sent: Wednesday, February 10, 2016 5:04 PM

To: 'Neal Truslow'; Newman, Clifton Law Clerk (Elizabeth Gunby); Dan Goldberg
Subject: RE: Trial Docket for February 15, 2016

The State intends to call this case on Tuesday February 16%, 2016.

From: Neal Truslow [mailto:nealtruslow@truslowlaw.com]
Sent: Wednesday, February 10, 2016 4:41 PM

| To: 'Newman, Clifton Law Clerk (Elizabeth Gunby)'; Dan Goldberg

| Cc: Hans Pauling; DOUG STRICKLER; Fielding Pringle; Jennifer Davis; Douglas Truslow; LUCK CAMPBELL; Robert Bank;
John Conrad; 'Justin Kata'; Meghan Walker; Rhodes Bailey; Bruce Greenberg; Lucas Hawks; RICHARD CATHCART;
Anastasia L. Walker
Subject: RE: Trial Docket for February 15, 2016

Ms. Gunby:

We believe that the State’s case against Brian Talkington is not properly postured, jurisdictionally or otherwise, to go
forward as scheduled at this time.

Additionally, though in context it appears inconsequential given the above, we’ve been notified that we (both Doug and
) will be required to be before Judge Joseph F. Anderson, Jr. in Federal District Court at 9:30am on February 18, 2016 at
9:30am (Case Name: Desa Ballard et al. v. Combis, et al. Case Number: 0:14-cv-01839-JFA). For your convenience, | have
provided a copy of that hearing notice.

Respectfully,

Neal

Neal D. Truslow
ATTORNEY AT LAW



Truslow & Truslow, P.A.

Phone: 803.256.6276

Fax: 803.256.7659

Website: http://www truslowlaw.com/
Email: nealtruslow @truslowlaw.com

 Physical Address:
914 Richland Street, Ste. B-102
Columbia, SC 29201

Mailing Address:
PO Box 1465
Columbia, SC 29202

CONFIDENTTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the above communication, the information contained herein is
attorney-client privileged and confidential information/work product. The communication is intended for the use of the
individual or entity named above. If the reader of this transmission is not the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error or are not sure whether it is privileged, please immediately notify us by return e-mail and destroy
any copies, electronic or otherwise, which you may have of this communication.

From: Hans Pauling [mailto:PaulingH@rcgov.us]

Sent: Tuesday, February 09, 2016 12:33 PM

To: 'Newman, Clifton Law Clerk (Elizabeth Gunby)' <CNewmanLC@sccourts.org>; Dan Goldberg <GoldbergD@rcgov.us>
'Cc: DOUG STRICKLER <STRICKLERD @rcgov.us>; Fielding Pringle <PringleF2 @rcgov.us>; Jennifer Davis
<Davisle@rcgov.us>; Douglas Truslow <douglastruslow@trusiowlaw.com>; Neal Truslow
<nealtruslow@truslowlaw.com>; LUCK CAMPBELL <CAMPBELLL@rcgov.us>; Robert Bank <BankR@rcgov.us>; John
Conrad <Conradi@rcgov.us>; 'Justin Kata' <jkata@thegieselawfirm.com>; Meghan Walker <WalkerM@rcgov.us>;
Rhodes Bailey <BaileyR@rcgov.us>; Bruce Greenberg <GreenbergB@rcgov.us>; Lucas Hawks <HawksL@rcgov.us>;
RICHARD CATHCART <CATHCARTR@rcgov.us>; Anastasia L. Walker <WalkerA@rcgov.us>

Subject: RE: Trial Docket for February 15, 2016 '

Brian Talkington is going forward next week.

From: Newman, Clifton Law Clerk (Elizabeth Gunby) [mailto:CNewmanLC@sccourts.org]

Sent: Tuesday, February 09, 2016 12:04 PM

To: Dan Goldberg

Cc: DOUG STRICKLER; Fielding Pringle; Jennifer Davis; Hans Pauling; 'douglastruslow@truslowlaw.com’; 'Neal Truslow';
LUCK CAMPBELL; Robert Bank; John Conrad; Justin Kata'; Meghan Walker; Rhodes Bailey; Bruce Greenberg, Lucas
Hawks; RICHARD CATHCART; Anastasia L. Walker

Subject: RE: Trial Docket for February 15, 2016

Good afternoon,
Please provide updates to the below-referenced cases by the end of the day tomorrow.
Thank you,

Elizabeth Gunby




From: Dan Goldberg [mailto:GoldbergD@rcgov.us]

Sent: Wednesday, February 03, 2016 5:30 PM

To: Newman, Clifton Law Clerk (Elizabeth Gunby); Newman, Clifton
Cc: PD 5th Circuit; Fielding Pringle; Jennifer Davis; Hans Pauling; 'douglastruslow@truslowlaw.com'; 'Neal Truslow'; LUCK
CAMPBELL; Robert Bank; John Conrad; 'Justin Kata'; Meghan Walker; Rhodes Bailey; Bruce Greenberg; Lucas Hawks
RICHARD CATHCART; Anastasia L. Walker

Subject: Trial Docket for February 15, 2016

Below you will find the trial docket for the week of February 15, 2016:

Brian Talkington . H. Pauling D. Truslow CDVHAN

Holly Jo Thompson L. Campbell R. Bank Murder _
David Gray J. Conrad J. Kata Bank Fraud, Forgery
Zachery Smith M. Walker R. Bailey AR, Kid, AB 1st, etc
John McFatter B. Greenberg L. Hawks Drugs, HTO

Jerrod Sims R.Cathcart A. Walker A&Bist

Daniel R. Goldberg
Deputy Solicitor
Fifth Judicial Circuit

1701 Main Street, Suite 302 ¢ P.0O. Box 192 (29202)
Columbia, South Carolina 29201
Phone: 803.576.1822 » Fax: 803.576.1718

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate
this message or any attachment. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments.
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Neal Truslow

- m—— —
From: Neal Truslow

Sent: Tuesday, February 16, 2016 10:40 AM

To: ‘Ambroziak, Karen'; Mackenzie Woodward

Cc:. Douglas Truslow -

Subject: RE: State v. Talkington. (2015654001723) Transcript Request
Karen:

That would be perfectly acceptable. Just let me know when you have an invoice ready and we will arrange payment!

Respectfully,
Neal

Neal D. Truslow
ATTORNEY AT LAW

Truslow & Truslow, P.A.

Phone: 803.256.6276

Fax: 803.256.7659

Website: http://www.truslowlaw. com/
Email: nealtruslow@truslowlaw.com

Physical Address:
914 Richland Street, Ste. B-102
Columbia, SC 29201

Mailing Address:
PO Box 1465
. Columbia, SC 29202

CONFIDENTIAL & PRIVILEGED
Unless otherwise indicated or obvious from the nature of the above communication, the information contained herein is
attorney-client privileged and confidential information/work product. The communication is intended for the use of the
individual or entity named above. If the reader of this transmission is not the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received
this communication in error or are not sure whether it is privileged, please immediately notify us by return e-mail and
destroy any copies, electronic or otherwise, which you may have of this communication.

From: Ambroziak, Karen [mailto: kambr02|ak@sccourts org]

Sent: Tuesday, February 16, 2016 10:39 AM -

To: Mackenzie Woodward <mackenziewoodward @truslowlaw.com>

Cc: Neal Truslow <nealtruslow@truslowlaw.com>; Douglas Truslow <douglastruslow@truslowlaw.com>

1




Subject: RE: State v. Talkington (2015GS4001723) Transcript Request

?Mr. Truslow has always paid my invoices without any difficulty and has a reputation for promptly paying court
reporters. I'll send an invoice with the completed transcript and payment can be made upon delivery when | know the
exact dollar amount. Is a digitally signed PDF all right? That's the preferred method, but | always like to ask.

Karen Ambroziak, RPR

Court Reporter for the Honorable Robert E. Hood
From: Mackenzie Woodward <mackenziewoodward @truslowlaw.com>
Sent: Tuesday, February 16, 2016 10:30 AM

To: Ambroziak, Karen

Cc: Neal Truslow; Douglas Truslow :

Subject: State v. Talkington (2015GS4001723) Transcript Request

Ms. Ambroziak:

| believe you were the court reporter for Judge Newman on February 11 at 1:30 p.m. in Richland County GS for a Status
Conference in the State v. Talkington (2015GS4001723) case. Mr. Truslow would like to order a transcrlpt of that status
conference. Please let me know how much and | will forward payment to you ASAP.

Thank you.

Sincerely,

Mackenzie Woodward
Paralegal '

Truslow & Truslow

ph (803) 256-6276

fax (803) 256-7659

www.truslowlaw. com<https //urldefense proofpoint. com/v2/ur|'-’u http- _

3A__www.truslowlaw. com_&d=CwMFAg&c=YGvWmrQQ6VQOFx3Z93C9uQ&r=Syj6cNOo-cb-
'WXk2IV73qu0|Fyh5ucCt6t3A94nyxo&m G8QBV1z3EK3C_E5d_GGQWbqib4ON4DYqbsAr x1aRYg&s—kwavr8UxeBpu47
E57kuA8gHaWEX5-RFMPLhxZ_DS1s&e=>

Mailing Address:
P.O. Box 1465
Columbia, SC 29202

Physical Address:
914 Richland St., Suite B 102
ACqumbla, SC 29201

CONFIDENTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the above communlcatlon the information contained herein is
attorney-client privileged and confidential mforma_tlon/work product. The communication is intended for the use of the
individual or entity named above. [f the reader of this transmission is not the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received
this communication in error or are not sure whether it is privileged, please immediately notify us by return e-mail and
destroy any copies, electronic or otherwise, which you may have of this communication.

2




~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message orany
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of
the message and any attachments. '
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Limehouse v. Hulsey
Supreme Court of South Cz_imlina
March 6, 2013, Heard; June 26, 2013, Filed
Opinton No. 27279

- Reporter

404 5.C. 93; 744 S.E.2d 566; 2013 S.C. LEXIS 157; 2013 WL 3200608

Lawton Limehouse, Sr., Respondent, v: and The Hulsey
Litig;zition'G'roup LLC, Petitionérs. and Lawton Limehouse,
I, Re‘;pondmt, v..and The Hul%y Litigation Group, LI.C,
Appellants.

Pr_ior: History: {%’?I] Appeals From Charleston County.
Appellate ' Case No. 2011-196246, Appellaté - Case No.
2010-151573. Daniel E. Pieper, Circuit Court Judge, Roger
M. Young, Circuit Court Judge. -
Limehouse v. Hulsey, 397 S.C. 49. 723 S.E.2d 211, 2011
S.C. App. LEXIS 171 (S.C. Ct. App.. 201D

Disposition: REVERSED, VACATED, AND REMANDED.

Core Terms

state court, federal court, remand order, _mailing, damages,
d»ef"xult Appeals, removal, district court, jurisdictional,
certified copy, notice, cdses, proceedings, entry of default,
punitive damages, tolled, subject matter jurisdiction,
cross-examinaﬁon, days, pleadings, courts, t_:ircuit court,
resuming, parties, lack of subject matier- jurisdiction,
divested, entry of the order, appellate court, fedefal law

Case Summary

Overview

HOLDINGS: I]} As the federal court’s. order ram’mdmg a
case back to state court was not cértified, as rqu:ed. by 28
US.CS. § 1447(c), the state court proceedings conducted
after the federal court’s entry of the remand order were
void; therefore, the defanlt judgmients the state court entered
" in favor of respondents and against. appellant’ could not
stand; [2]-The 30-day time period for appellant to file an
answer was tolled until the state court resumed jurisdiction;
[3}-Porsuant o Hownrd v. Holiddy, Tnos, Inc. - “which
remained good law. after the enactment of S.C. R. Civ. P,
55(b)(2), the trial court pmpa.rly pru,!udcd the. {}efaulung
appellant from engaging in discovery and [imited his

participation in the hearing on damages to cross-examination
and- objection to respondent oné’s evidence..

QOutcome
The judgments were reversed.

LexisNexis® Headnotes

Civil Procedure > Preliminary Considerations > Removal >
‘General Overview
Civil Procedure > ... > Removal > Postremoval Remands >
General Overview

HNI28US.CS. § 1446(d) provides that after an action has
been removed fo federal court, the state court shall proceed
no further unless and until the case is remanded.

Civil' Procedure. > ... > Jurisdiction > Subject Matter
Jarisdiction > General Overview

Cidii:ProcMﬁn: > o> Removal > Postn;movéx’l ,Rcman_d_s >
Jurisdictional Defects

Governments > Courls >,Auth0rity o Adjudicate

HN2 Aremand order. that is. based on lack of subject matter

_gumdxct:on is governed by 28 US.CS. § 1447(c). Section
1447(c), entitled “Procedure after remnoval generally,”
provides that a motion to remand the case on the basis of
any defeéct other than lack of subject matter jurisdiction
must be made within 30 days after the filing of the notice of
removal under 28 U.5.C.S. § [446(a). If at any time before
final judgment it appears that the district court lacks subject
maiter jurisdiction, the case shall be remanded. A certifi ed
cOpy of ‘the order of remand '.&;hall be mailed by the clerk to

the clerk of the state courk: The state’ court may thereupon

proceed with such case. §.1447(c).
Civil Procedure > Pr'c’liminary'Cohsidcratiqns > Jurisdiction >
General Overview

Civil " Proceduré > ... > -Jurisdiction > In Rem & Personal
Jurisdiction > General Ovérview



> Jurisdiction > Subject Matter

Civil
Jurisdiction > General Overview

Procedure >

Governments > Courts > Authority to Adjudicate:

HN3 Jusisdiction is generally defined as the authority fo
decide a given ‘case ‘one way or -the other. Without
jurisdiction, a court cannot proceed at all in any cause;
Jjurisdiction is the power to declare law, and when it ceases
to exist, the only function remaining to a court is that of
announcing the fact and dismissing the cause. Specifically,
jurisdiction is composed of three elements: (1) personal
jurisdiction; (2) subject matter jurisdiction; and (3) the
court’s power to render the particular judgment requested.

Civil Procedure > Preliminary Considerations > Jurisdiction >
General Overview

Civil Procedure > ... > Subject Matter Jurisdiction > Jurisdiction
Over Actions > Concurrent Jurisdiction

Civil Procedure > Preliminary Considerations > Federal &
State Interrelationships > General Overview

Governments > Courts > Autherity to Adjudicate

HN4 Although federal and state courts form one system of
Jurisprudence, federal courts have no general supervisory
power over the state courts, and there is nothing a state court
can do to affect federal practice and procedure. The courts
of the two jurisdictions are not foreign to each other, nor to
be treated by each other as such,.but as courts of the same
country,. having jurisdiction partly different and partly
condurfent,

Civil Procedure> ... > Subject Matter Jurisdiction 3 Jurisdiction
Over Actions > General Overview

Civil Procedure > Preliminary Considerations > Removal >
‘General Overview

HNS5 A case filed in state court may be removed to federal
court only when the case originally could have been filed in
federal court.. 28 U:S.C.S. § I441{a) authorizes a defendant
to remove any civil action brought in a state court of which
the district courts: of the Unij‘ed' States have, original
jurisdiction. Only state-court actions that originally ‘could
have been filed in federal cotrt miay be removed © federal
court by the defendant.

Civil Procedure > ... > Diversity Jurisdiction > Amount in
Controversy > General Overview

Civil Procedure > ... > Subject Matter Jurisdiction > Federal
Questions > General Overview: ’

HNG A federal court has subject matter jurisdiction over

primarily two types. of cases: (1) those involving federal

404 S.C. 93, *93; 744 S.BE.2d 366, **566; 2013 S.C. LEXIS 157, #**#] (

Page 2 of 14

question jurisdiction; which arise under the Constitution,
laws, or treaties of the United States; and (2) those involving
diversity jurisdiction, which include parties who are residents
of different states and the amount .in controversy exceeds $
75,000. 28 U.S.C.S. §§ 1331, 1332.

Civil Procedure > .. > Jurisdiction > Subject Matter
Jurisdiction > General Overview

Civil Procedure > Preliminary Considerations > Removal >
“General Overview

HN7 Removal proceedings impact the jurisdiction of the

state court in that removal of a state case to federal couit
divésts the state court of jurisdictdon. Although most cases
speak in terms of “divesting” the state court of jurisdiction
during removal proceedings. the more accurate terminology
is a “suspension” of the state court’s jurisdiction.

Civil Procedure > > Jurisdiction > Subject -Matter
Jurisdiction > General Overview

HNS Subject matter jurisdiction is the power to hear and
determiné cases of the general class to which the proceedings
in.question belong. '

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > ... > Pleadings > Complaints > General
Overview
Civil Procedure > ... > Ser\fiée of Process > Service of

Summons > General Overview:

HN9 A court acquires personal jurisdiction over the parties
once the action is commenced by the filing and service of
the summons and complaint.

Cwil Procedure > .. > Jurisdiction. > 'Subjexl:t Matter.
Jurisdiction > General Overview
Civil Procedure » Preliminary Considerations > Equity > Relief
Civil Procedure > Remedies > General Overview
Governments > Courts > Authority to Adjudicate -

HNIO "Pow-ér” refers to the court’s ability, when it has

subject matter jurisdiction, to grant equitable and legal relief
1o a-party.

Civil -Procedure > Preliminary Considerations > Removal >
‘General Overview
Qoyernments > Legislation > Interpretation

Goveriiments > Legiskation > Types of Statutes:
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404 S5.C. 93, *93; 744 S.E.2d 566, **566; 2013 S.C. LEXIS 157, #%¥]

HN{T Because removal proceedings encroach upon a state
court’s jurisdiction, removal statutes must be strictly
construed and any doubts are'to beresolved in favor of state
court jurisdiction-and remand. The removal statute, which is
nationwide in ils operation, was inmn_ded to be uniform in
its application, unaffected by local law definition or
characterization of the subject matter to which. it is to be
applied. Hence the Act of Congress must be construed as
.setting up its own. criteria, irrespective of h")calv law, for
determining in what instances suits are (o be removed from
the state to the federal courts.

.. Governments > Legislation > Interpretation

HNI12 As the rules of statutofy construction dictate, it is
necessary for courts to consider the-legislative history in
order to effectuate the purpose of the st_amtc-.. Where the
language of an .act gives rise to doubt or unceitainty as to
legislative- intent,. the construing coart may search- for that
intent beyond the borders of the act itself. -

Civil Procedure > ...

> Removal > Postremoval Remands >

General Overview

HNI3.The history and plain language of 28 US.C.S. §
1447(¢) leave no doubt that Congress made the mailing of a
certified copy of the remand order the deterniinable
jurisdictional event after which the state court cail exercise
control over the case without fear of further federal
interference. Congress purposefully included the mailing of
a certified order as a ju_ris_diclionzil requirement and, thas,
the mere entry of an order is not self-executing as to the
jurisdiction of the state court. A § 1447(c) order of -remand
is not self-executing. This provision creates legal significance
in the mailing of a cerified copy of the remand order in
terms of determining the time at which the district court is
divested of 311r15d1cl10n. On that basis, the federal court is

not divegtedjof jurisdiction until the remand order, ¢iting the

proper basis under § J447(c}, is certified and mailed by the
clerk of the district court.

Governments > Courts > Judicial Precedent

Governments > Legislation > Interpretation

HN14 While a state court is bound only by the United States
Supreme Court, if the lower fedeml courts are uniform on
their interpretation of a federal statute, the state.court, in the
interest of preserving unity, will give considerable weight to
those-¢outts” intefpretations of fedéral law and find thein to
be highly persuasive. However, if the federal courts are
split, the state couwrt-may elect to follow those decisions it
believes to be better reasoned.

> Service of Process > Methods of
Service > General Overview

Civil Procedurs > ..

Civil Procedure > ... > Defauh. & Default Judgments > Default
Judgments > Enlry of Default Judgments

P. 77¢d3.

HNIS5 See S.C. R. Civ.

Civil Procedure > ... > Subject Matter Jurisdiction > Jurisdiction
Over Actions > General Overview.

Civil Procedure > Preliminary Considerations > Removal >

General Oveiview

Civil Procedure > ...
General Overview

> Remoyal > Postremoval Remands >

Civil Procedure > Pleading & Practice > Pleadings > Answers

Civil Procedure > ... > Pleadings > Time Limitation$ > General
Overview

HNI6 Once a case is removed to federal court, the state
court’s jurisdiction is suspended or held in abeyance until
the case is properly remanded. When the state court resumes
jurisdiction, it has a duty to proceed as though no removal
had been attempted. Thus, the time for filing an answer is
tolled until the state court resumes jurisdiction.

Civil Procedure > Preliminary Considerations > Removal >
Ceneral Overview

Civil Procedure > Pleading & Practice > Pleadings > Answers

Civil Procedure > ... > Pleadings > Time Limitations > General
Overview

HN17 Removal of a‘state court case to federal court tolls the
time period for filing responsive pleadings:

Civil Procedure > ... > Pretrial Judgmuus > Default & Dofault
Judgments > Duﬁmh Judgments

Civil Praocedure > Remedics > Damages > General Oveiview

HNI8 S.C. R Civ. P. 55(b)(2) provides that, in cases where
default has been entered and the plaintiff’s damages are not
a sum certain, a irial judge may schedule a hearing on
damages if it would enable the conr( to enter judgment or to
carry it into effect, it is necessary to take an account or to
determine the amount of damages or to establish the truth of
arly averimeit by evidence or to make .an m\festwa{mn of
any other matter.

Civil Procedure > ... > Pretrial Judgments > Defauit & Default
Judgments > Default Judgment%

Civil Procedure> Remedies > Damages. > General Overview
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HN19 The Supreme Court of South Carolina has assessed
three approaches as to how a defaulting defendant can
- contest the issue of damages. It has noted that it could allow
damages to be determined: (1) in an ex parte proceeding,
denying the defendant any right to participate; (2) after a
full adversary contest, including the right of the defendant 1o
produce evidence in rebuttal or in mitigation; or (3) with
defense counsel’s participation limited to cfoss-examination
and objection to plaintiff’s evidence. The supreme court has
found the third approach to be the proper one and has
approved it for use in the courts of South Carolina.

Counsel: A. Camden Lewis, Keith M. Babcock, and Ariail
-Elizabeth".King, all of Lewis Babcock & Griffin, LLP, of

Columbia; Robert H. Hood and James Bernard ‘Hoods of

Hood Law Firm, LLC, of Charleston, _Ijebonxh Harrison
Shef'ﬁeld, of Columbia, John K. Weedon, of Hinshaw &
Culbertson LLP, of Jacksonville, FL, for Petitioners and
Appeliants.

Frank M. Cisa, of The Law Firm of Cisa & Dodds, LLP, of
Mt. Pleasant, for Respondents.

_ Judges:'JUSTICE_.'B’EA’I‘]’Y. TOAL, C.J., HEARN, 1., and
Acting Justice James. E.. Moore, concur. KITTREDGE, J.,

concurring in result only.

Opinion by: BEATTY

Opinion

#9531 [##367] JUSTICE BEATTY: Lawton Limehouse,
Sr. ("Father”) and Lawton Limehouse, Jr. (“Son”) separately
sued Paul Hulsey, an attorney, and Hulsey’s law practice
(collectively, “Hulsey”) for defamation arising out of
statements Huisey pre568] made regarding L&L. Services,
LLC ("L&L"), a staffing agency owned and operated by
Father and Son. Hulsey removed the case to federal court
based on an underlying R1ICO action' involving the [#96]
operation of L&L. The federal court remanded [##2] the
case fo state court on the ground. it:lacked federal question
Jurisdiction over thé-issues presented. After the remand, the
state court clerk of court entered a default against Hulsey.

Following a damages hearing, a jury awarded Fatlicr $2.39,
million in actual damages -and $5 million in punitive

damages. The Court of Appeals affirmed. Limehouse v,
Hulsey. 397 5.C. 49, 723 S.E.2d 211 (Ct.-App. 2011]. While
the-appeal in Father's case was pénding, a damages hearing
was held for Son’s case. A jury awarded Son $1 million in
actual damages and $2.6 million in punitive damages.

This Court granted Hulsey's petition for a writ of certiorari
to review the opinion of the Court-of Appeals. Subsequently,
this Court issued #in order certifying the appeal in Sou’s case
pursuant to Rule 204(b), SCACR'. Because the dispositive
issue in each case is identical, we consolidated the matters
for oral argument and for the purpose of this opinion.2 As
will be discussed, we find the state court proceedings are
void-as the lack of a certified remand order precluded the
state court from resuming jurisdiction [#*¥3] over the cases.
Accordingly, we reverse the decision of the Court of
Appeals, vacate the state court proceedings, and remand to
the circuit court to recommence the cases from thé procedural
point at which the state court reccived a certified remand
order from the fedéral court.

L. Factual/Procedural Histoiy

Father and Son owned and operated an employment staffing
agency known as L&L Services, LLC, which was located in
Charleston County. .Between February 11, 2004, and
'Fébruary 24, 200_4, The Post-and. Courier published four
articles concerning housing raids performed on homes
rénted by L&L and fines assessed for overcrowding,
inadequate heating and plumbing, and runiing illegal
boarding houses. On Sunday, March 21, 2004, The Post and
Courier published a front page article entitled, “The Hidden
Economy; Local company accused of trafficking in illegal
immigrant labor.” Several of L. [#97] &L’s employees were
interviewed and quoted [*#4] in the article. The employees
admitted they were undocumented and accused L&L of
selling them false ‘citizenship documents and failing to pay
for overtime work.

On April 23, 2004, Hulsey filed a class action lawsuit in
federal court on bebalf of former employees of L&L,
alleging violations of the RICO Act and other ‘state and
federal laws (the "RICO case”). Hulsey named Father, Son,
zmde&L as defendimts in the RICO case. In lhe‘C‘ompl‘ai_m,
it was alleged that defendants hired undocumented workers
and exploited them under the threat of deportation by failing
to pay overtime wages, manufacturing and providing false

! ”R[CO" is an qcronyﬁ] for the Racketeer Influenced and Corrupt Orgiinizitions Act. 18 U.S;C.A. 83 vi-'%l-lv%g.

2 See Rule 214, SCACR ("Where there is more than one appeal from tie-same order, judgment, decision-or decree, or where (hie same
quéstion. is involved in two or more appeals in different cases, the apgellate cowrt may, in its discretion, order the appéal to be

consolidated.”).
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identification and immigration documents and reports, and
hatboring them in substandard housing.’ :

On April 24, 2004, The Post and Courier printed an article
entitled, “Lawsuit Targets - Staffing Agency.” The article
quoted Hulsey as stating:

(1) L&L engaged in a “classic racketeering scheme”;

(2) L&L’s -conduct set “the community back. 150
years”;

(3) L&L engaged in "a blatant case of indentured
(Lilsds
servitude”; and

(4) L&L "created a perfect racketeering enterprise, just
like Tony Soprano.”

Neither Father [**%3] nor Son was mentioned by- name in
the - article. Evidence was presented that the -estimated
readership for The Post & Courier on April 24, 2004 was
237,952. ’

[##369] On April 19, 2006, Father and Son, separately but
with identical pleadings, initiated the current defamation
action against Hﬁkey in state court, alleging the statements
in the article were false and -damaged their reputation,
health, and business. Hulsey's law practice was served with
a copy of the Complaint on April 20, 2006, and Hulsey was
served individually on April 21, 2006. On May 3, 2006,
before Hulsey’s Answer was due-ini-state court, Hulsey filed
a notice of removal to federal district court. On June 2,
2006, Father and Son filed a-motion to remand the cases to

_state court.

[*98] By order dated July 19, 2006; the federal district-court
remanded the-cases to state court on the ground that federal
question jurisdiction was not present. The féderal court
electronically transmitted the order to counsel on July 20;
2006; however, the electronic .copy was neither manually
embossed nor did it contain an electronic seal. The
Charleston -County Clerk of Couirt received an uncertified
copy of the reniand order on July 21, 2006, which it filed the
(2%%6] same day. On July 27, 2006, the clerk mailed notice
of the filing to the parties.

On August 21, 2006, Father and Son moved for entry of
default in state cowrt on thé ground Hulsey failed to timely
file an Answer to-the Complaint. The Charleston County
Clerk of Court entered default on August.21, 2006, and filed
it on Angust 22, 2006. The clerk mailed the Form 4 order to
all parties on August 24, 2006, noticing the entry of default.
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On August 29, 2006, upon receipt of the Form 4 order,
Hulsey filed an Answer and a motion to set aside the entry
of default pursuant to Rule 55(c), SCRCP. Following a
hedring, then Circuit Court Judge Daniel E. Pieper issued a
written order denying the motion.

On February 4-6, 2008, Circuit Court Judge. Roger M.
Young presided over the damages hedring involving Father’s
case. Because Hulsey was-deemed in default, Judge Young
fimited Hulsey's participation in the heafingr to

cross-examination and objection to Father’s evidence. The

jury returneéd a verdict against Hulsey for $2.39 million in
actual damages and $5 million in punitive damages. On

‘February 15, 2008, Hulsey filed several post-trial motions,

including a motion to dismiss for lack of subject matter
[#*7] jurisdiction after discovering the Charleston County
Clerk of Court had not received a certified copy of the
remand order from the federal court. Following a hearing;
Judge Young 'denied.’Hulsey’s post-trial motions. Hulsey
appealed to the Court of Appeals.

In a divided opinion, the Court of Appeals affirmed.
Limehouse v. Hulsey, 397 S.C. 49, 723 8.E.2d 211 (Cr. App.
2011). In so ruling, the majority held: (1) the circuit court
had subject matter jurisdiction over the action upon remand
as the mailing of a certified order is a procedural, rather than
jurisdictional, requirement; (2) Judge Pieper properly denied
{799] Hulsey’s motion to set aside the entry of default as
Hulsey’s explanation for the untimely Answer did. not
support a finding of good cause; (3) Judge Young properly
timited Hulsey's participation in the damages hearing to
cross-examination and objection 1o Father’s evidence; (4)
Judge Young did not comment on the facts of the case when
he responded to a question: posed by the jury during
deliberations; (3) Judge Young properly submitted to and
instructed the jury o the issue of punitive damages; and (6)
the award of punitive damages was supported by the
evidence. /d. at 60-80, 723 S.E.2d at 217-28.

In [#*%8] contrast, the dissent found the circuit court was
without jurisdiction. over the proceeding as the federal
court’s failure to ‘mail a certified copy of the remand order
precluded jurisdiction from re-vesting in the state court. Id,
at 81. 723 S.E2d at 228-32. Alternatively, the dissent
peiieved Judge Pieper erred in ruling on Hulsey’s motion to
set aside the entry of default in light of this Court’s decision
in Sundown Oberating Co. v, Intedge Industries, inc.; 383
S.C. 601 681 S.E2d 885 (2009). Because the dissent
believed Sundown changed the analyticidl framework for

ruling on “good cause,” the dissent would have reversed

3

The RICO case was never ertified as a class action and ultimately settled for $20,000.
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Judge Pieper’sA order and rermanded the case for a
determination of whether good cause existed under Sundown.
Id a1 89-94. 723 S.E.2d at 233-35.

[*#570] This Court granted Hulsey’s petition for a writ of
certiorati to review the decision of the Court of Appeals.

While the appeal of Father’s case was pending before the
Court of Appeals, Judge Young presided over a jury trial for
damages in Son’s case on November 9-13, 2009.* Because
Hulsey wag deeméd in default, Judge Young again limited
Hulsey’s participation in the hearing to cross-examination
and objection to Son's evidence. [##%9] The jury returned a
verdict in favor of Son in the amount of $1 million actual
damages and $2.6 million in punitive damages. Hulsey
appealed to the Court of Appeals.-

After granting the writ of certiorari to review the Court of
Appeals’ decision in Limehouse v. Hulsey, 397 S.C. 49, 723
{1001 S.E.2d 211 (Ct. App. 2011), this Court cestified the
appeal in Son’s case pursvant o Ride 204{b), SCACR. We
now consider the consolidated miatters.

H. Discussion

A. Jurisdiction of the State Court

Hu}[sey asserts the circuit court was without subject matter
jurisdiction over the proceedings as the federal removal
statuites Tequire the state conrt to receive a certified order for
jurisdiction to be re-vested.

HNI Section 1446(d) of the United States Code: provides
that after an action has been removed to federal court, “the
State court shall proceed no further unless and until the case
is remanded.” 28 LS. CA. § 14467d) (West 2013LHN2 A
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remand order that is based on lack of subject matter
jurisdiction is governed by section 1447(c). Section 1447(c).

[#*10] entitled "Procedure after removal 'genera!ly,"
provides in relevant part:

{c} A motion to remand the case on the basis of any
defect other than lack of subject matter jurisdiction
must be made within 30 -days after the filing of the
notice of removal under yection 1446{al. Tf:at any time
before final judgment. it appears that the district court
lacks subject -matter jurisdiction, the case shall be
remanded . . . A certified copy of the order of remand
shall be_mailed by the clerk to the clerk of the State
court. The State court may thereupon proceed with sitch
cuse.

Id. § 1447(c) (emphasis added).

In ruling on this issue, a majority of the Court of Appeals
focused on whether mailing was required to divest the
federal.court of jurisdiction. Limehouse, 397 S.C. at 60, 723
S.E2d-ar 217, Although the court recognized that ”a
majority of federal circuits take the position that the finality
of the remand and the accompanying loss of federal
jurisdiction requires both entry of the order with the federal
clerk of couit and a certified copy being mailed to the state
court,” it adopted the minority view espoused by the Fourth
Circuit Court of Appeals. Id. at 60, 723 S.E2d at 217.

Relying on the reasoning [**211] of In_re Lowe, J02 E3d
731 (4th Cir. 1996}, the majority of {*#571) the Court of
Appeals concluded that [#101] mailing of the certified

- remand order is not a jurisdictional requirement, but instead

the federal court lost jurisdiction when the remand order
was entered. Limehouse, 397 S.C. at 61 -62, 723 S.E2d at
217:18.

4 Hulsey filed a-motion to stay the trial of Son’s case due to the pending appeal in Father’s case. Judge Young, however, denied this

motion and set the matter for a damages trial.

5

In Lowe, Katherine Lowe sued her employer, "Wal-Mart Stores”, and two Wal-Mart managers in North Carolina state court. Lowe,

102 F2d at 732. After ‘Wal-Mart removed the case to federal court, Lowe nioved_ to remand the case to stafe ‘court based on a lack of
di-vcrsity ‘jurisdiction. Id, at 733. The remand order was entered on the district court docket on August 25, 1995, Id. The federal court
mailed a copy of the Qidcr to the state court. However, the slate court’s copy of the remand order Jacked the blug backing necessary to
show the order was ceriified. fd. Wal-Mart moved before the federal court for reconsideration of its remand order. 7d. Ullimately, the
federal court reinstated the case to the federal docket. Jd. Lowe. filed a petition for a writ of mandamus in the Fourth Circuit Court of
A})pe;nl}; asking the court to-order the district.court to réturn her case to the state court. Jd. [#%%12] In arm@?yzin g whether the district court
had jurisdietion when it reconsidered the remand order, the Fourth Circuit was required to determine the point at which the district court
lost jurisdiction ver the case. fd._at 734. Lowe claimed the district court lost jurisdiction when it entered the remand order. In contrast,
Wal-Mait asserted the district court retained Jurisdiction until it maited a’certified copy of the.remand order to the state cowrt. Jd. The
Fourth Circuit ruled in favor of Lowe. In so Eu’!ing, the court found that ™ [Ijogic ... . indicates that it should be the action of a court
{entering an order of remand) rather than the action of 4 clerk {mailing a certified copy of the order) that should determing the vesting
of jurisdiction.™ Jd. 3733 (quoting Yan Ry v Korean Afr Lines, 640'E: Supp. 284, 285 (C.D. Cal. 1985)). The court stated that to “hiokd

~ otherwise would impermissibly elevate substance over form.” /.
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In analyzing whether jurisdiction ré-vested in the state court
apon mailing of the remand order to the clerk, the majority
noted the state court’s jurisdiction is general as it'is derived
exclusively from our state constitution and not federal law.
Id at 62, 723 S.E2d at 218. The majority proceeded to
compare the general jurisdiction of the state court to the
limited jurisdiction of the federal court and found the state
court’s jurisdiction is limited only by the federal court’s
proper exercise of jurisdiction over a case pursuamt to a
congressional dct, “which according to Fourth Circuit
jurisprudence in Lowe, ceased upon entry of the remand
order.” Id. -at 63, 723 SE2d at 218.

{¥102] Because the majonty found jurisdiction transferred
to the-staté court upon entry of the order in federal court, the
court believed i1t was unnecessary to determine whether the
federal court had 1o mail a certified order. 1d._at 62, 723
S.1E.2d at 218. The court, however, found that since the issue
of mailing was procedural and not jurisdictional, it was not
preserved for appellate review as Hulsey failed to make a
timely objection. Jd. at 65, 723 S.E.2d at 220. Additionally,
the court noted [##%14] that to warrant reversal on procedural
grounds, Hulsey was required to show that he was prejudiced
by the fact that the. Charleston County Clerk of Court did
not receive a certified copy of the order. Jd._at 66, 723
S.E.2d at 220. Because Hulsey received personal notice of
the remand order, the majority found that Hulsey failed to
-demonstrate he was prejudiced by the procedural defect. Id,
at 67, 723 SE2d at 221.

In contrast, the dmﬁent found the plain language of section

447(62 requires thdt acertified copy of the remand order be
mailed before the state court is re-vested with jurisdiction.
Id, at 81. 723 S.E.2d at 228. Because a certified copy of the
reand order was never mailed to the state court clerk; the
dissent concluded the state court had no power to proceed.
Id. The dissent explained that ”[blecause the state court
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acted when federal law prohibited it from doing so, the
resulting judgment was void.” Id. Accordingly, the dissent
found the trial court’s failure to grant relief from the
judgment was error and warranted reversal. Id.

In reaching its ultimate conclusion, the dissent rejected the -
majority’s reliance on Lowe, Id. at 82, 723 8.E.2d at 228-29.
The dissent found [##%15] Lowe distinguishable from the
instant case as the Fourth Circuit considered the point in
time when the federal court’s decision to remand becomes
unreviewable. fd. at 83-84. 723 S E.2d at 229. The dissent
further contended that whether the mailing requirement was
procedural or jurisdictional was irrelevant because the
prohibition contained in section 1447(c); which provides
that a state court cannot proceed until a certified copy of the
remand order is mailed to it, cannot be avoided by labeling
the mailing requirement procedural. Jd, at 84, 723 S.E.2d at
230. Additionally, the dissent believed the majbrity
incorrectly relied on the Fourth Circuit’s decision in Bryan
‘because the remand order in that [#103] case was not based
on lack of subject matter jurisdiction and, thus, wds governed
by another clause of section 1447(c). Id. -at 86-87. 723
S.E.2d at 231,

Although the dissent acknowledged that a plaiﬁ'maciing of
section 1447(c) creates .a brief period of time in which
neither the federal court nor the state court has the power to
act, i.e., a “jurisdictional hiatns,” it concluded that a certified
copy of a_remand order based on lack of subject matter

" jurisdiction must be mailed to the state [**¥16] court before

the state court can proceed. Ic{. at 88. 723-S.E.2d at 232

Undoubtedly, there is support for both positions. éspoused
by the Court of Appeals as the federal and staté ¢ourls are
divided on [#%572] the jurisdictional implications.of section
1447, c)f’ See 14C Charles A, Wright, Arthur R. Miller,
Edward H. Cbaper & Joan E. Steinman, Federal Practice

Our 'C;mrt of Appeals also referenced] the Fourth Circuit case of Bryan v, BellSouth Communications. he.., 492 ¥.3d 231 {4th Cir, 20073,
whcrcin the court stated in a footnote that a remand order based on lack of subject matter jurisdiction is. efféctive when entered.

¢ In addition to Lowe, a fow federal and state-courts have held that juriédiciion wransfers back 1o thie state court upon ‘entry of the order
of remand. See, e.g., Whiddon Farms, Inc. v. Deltd & Pine Land Co., 103 F. Supp. 2d 1310 (S.D. Ala. 2000); Yun Ryn v, Korean Air
Lines, 640 F. Supp. 284 (C.D. Cal. 1985 Health for Life Brands, Inc: v Powley, 203 Ariz. 536..57 P3d 726 (Ariz.. Ct. App. 2002); )
,C:Ix:m;a Bank & Trist Co. Y. Carr, 583 So. 24 864 (La. Ch. App. 19918 State ex rel, Vil of. Los Ranchos de Albuguerque 3, City of

Albuguerque, 1993- NMCA. 147, 119 N.ML 169, 889 P2d 434 NM R NA A . 19933, I* “"’17] aﬁ"’d 199—1— NMSC 126, 119.N.M. 150,
889 P2d 185 §N,M._¥994) i 3de '

However, the majority of courts considering this issue have held that the federal court is not divested of jurisdiction until a certified copy
of-the remand order is mailed to the staté coutt. Sée, e.g., Fed. Deposit Ins. Corp. v. Santingd Plaza, 398 F.2d 634 (1s{ Civ. 1979); Trans -
Penn' Wax Corp, v, McCandless, 50 3d 217 (3d Cir. 1995Y; Browsning v, Navarro, 743 F.2d 1069 (5th Cir. 1984): Seedman v, U.S. Dist,
Court for ithe Gent. Dist. of Cal,, 837 F.2d 413 (9th Cir, 1988); Yarbrough v, Blake 212 B Supp. 133 (W.D. Ark. 1962Y; Cook v J.C.
Penney Co., 558 P Supp. 78 (N:D.:lowa 1983y, Louisiana v. Sprint Comme'ns Co., 899 F. f:uuu 282 (M.D. La, 1‘)‘)5}, Habbald v

Inr’l Laottery,
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and Procedure § 3739 (dih ed. 2013) (discussing section
1447(c}) and outlining state and federal court decisions
appiying this provision). [*104] Thus, we are now
confronted with definifively deciding when jurisdiction
resumes in the state court following the federal court™s entry
of an order of remand.

In answering this question, it is instructive to, consider the
concept of jurisdiction in general as well as the jurisdictional
distinctions between state and federal courts. The. word
“jurisdiction” does not in every context connote subject
matter jurisdiction; but rather, is “a-word of many, 160 many,
meanings.” Rockwell Int’l Corp. v. U.S., 549 U.S. 457, 467,
127 5. Cr. 1397, 167 L. Ed. 2d 190 {2007) (citing Steel Co.
v, Citizens for a Better Env't, 523 U.S. 83, 118 8. Cr. 1003,
40 1. Ed. 24 210 (1998)).

HN3 Jurisdiction is-generally defined as “the authority to
decide a given casé one way of the other. Without
furisdiction, a court cannot proceed at all in any cause;
jurisdiction is the power to declare law, and when it ceases
to exist, the only function remaini"ng to a court is that of

2d Federal Cami.s § 581 (200?) (footnotcs _ommed),

Specifically, “[jlurisdiction is composed of three elements:
(1) personal jurisdiction; (2) subject matter jurisdiction; and
(3) the courl’s power to render the particular judgnient
requested ” Inden Sch. Dist. No. I of OU(I C()wm*v Scott,

HN4 ”Although [*#+19] federal and state courts form one
system of jurisprudence, federal courts have no genéral
supervisory power over the state courts, and there is nothing
a state court can do to affect federal practice and procedure.”
21 CI1S. Courts § 274 (Supp .2013). The United States
Supreme Court ("USSC”) has explained that “the. courts of
the two jurisdictions are not foreign to each other, nor to be
treated by each other as such, but as courts of the same
country, having jurisdiction partly different and partly
concurrent.” Hakuotf v. Drown, 556 U.S. 729, 735, 129 S.
Cr 2108, 173 L. Ed. 2d 920 (2009) (quoting Claflin .
Houseman, 93 U.S. 130, 136-37, 23 L. Ed. 833 {1876)).

HNS A case filed in state court may be removed 1o federal
court only when the case originally could have been filed in
federal court. 28 US.CA. § 144 1(a) (West 2013) (authorizing

.93, *103; 744 S.E:2d 566, #*572; 2013 S.C. LEXIS 157, *
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a defendant to remove “any civil action brought in a State
court of [¥105] which the district courts of the United States
have original jurisdiction”); Caterpillar, Inc. v, Williams,
482 U5, 386. 392, 107 5. Ct. 2425, 96 L. Ed 2d 318 (1987)
("Only state-court actions that origin:ﬂl){ could have been
filed in federal court may be removed to federal court by the
defendant.”).

HN6 [#+373] A federal court has subject matter jurisdiction
over primarily two fypes [***20] of cases: (1) ‘those
involving “federal question jurisdiction,” which “aris[e]
under the Constituiion, faws, or treaties of the United
States”; and (2) those involving “diversity juri:;diqitio-(\»,”
which include parties 'who are residents of different states
and the amount in controversy exceeds $75,000. 28.U.S.CA.
§8 1331, 1332 (West 2013).

HN7 Removal proceedings impact the jurisdiction of the
state court in that removal of a state case to federal court
"divests” the state court of jurisdiction. See Michael I.
Kaplan, Annotation; Effect, on Jurisdiction of State Court,
of 28 US.C.A. § 1446(¢), Relating to Removal of Civil Case
to Federal Court, 38 A. L.R. Fed. 824 (1978 & Supp. 2013)
('malwmv Junsdlmonal and procedural xmplxcaixons of
removcxl of state court case 1o federal court).

Although most cases speak in terms of “divesting” the state
court of jurisdiction during removal proceedings, we believe
the more accurate terminelogy is a “suspension” of the state
court’s jurisdiction. Here, the circuit court had subject
matter jurisdiction over the defamation claims and acquired
personal jurisdiction over the parties upon the filing and
service of their pleadings. See Skinner v. Westinghouse Elec.
Corp.. 380 S.C. 91, 93, 668 S.E2d 795, 796 _(2008)
[##21} (HN8 "Subject matter jurisdiction is the power to
hear and determine cases of the general class to which the
proceedings in question belong.” (citations omitted)); Brown
Y. i';'wm 322.8.C. 189. 470 S.E.2d 848 (1996) (citing Rule
3(a), SCRCP, and recognizing that circuit HN9 couri
acquxres personal jurisdiction over the parties once the
action .is commenced by the filing and service of thé
sumimons and complaint); Boan v. Jacebs, 296 S.C. 419,

.421, 373 S E.24 697, 698 (Cr: App. 1998} ("The concept of

Jumdxuxon refers to the authority of a court over a particular

person-(personal jurisdiction) or the authority of a court to

entertain a particular action (Subject matter jurisdiction).”).

Combustion. Eng’y, Inc., 794 F, Supp. 221 (E.D. Mich.- 1992); Cm’ of Jackson. Miss. v. Lakeland Lounge of Jackson. e, 147 ER. D.

122 (S.D. Miss. 1993} Campbell v. Int’l Bus. Madn Y12 F Supp 116 (D. N 19963; Rosenbem v, GWV ’B*avel Inc,, 480 E Supp

95,97 n.3 (S.D.N.Y. 1970); McManuas v, Glassman's Wennefield, Inc. 710 F. Sum) 1043 (E.D. Pa. 1989 Blazu Elec. Supply Cov.

Bertrand, 952 P2d $57 (Colo. Ct Apn, 1998) [**¢18] State v. Lelundn, 203 Neb. 341, 378 N.W.2d 610 (Neb. 1979%: Quacstor bivs..

Ine. v, State of Chiapas, 997 S:W.2d. 226 {Tex. 1999




404 S.C. 93, *106; 744 S.E.2d 566, **573; 2013 S:C. LEXIS 157, #=%21

1*106] Neither of these jurisdictional elements was affected

by Hulsey's motion to remove the case to federal court.’”
Instead, the remaining element, i.c., the state court’s power
to render the particular judgiment requested, was suspended
or held in abeyance until a determination was made as to
whether the cases involved a federal question more
appropriately decided by the federal court. See Siowx Honey
Ass’n v, Hartford Fire Ins. Co.. 672 F3d 1041, 1052 {Fed.
Cir_2012) (HNIG "Power reférs fo the court's ability,
when [#¥%¥22] it has subject matter jurisdiction, to grant
equilable and fegal relief to a party.”).

HNII Because removal proceedings encroach upon a state
court’s  jurisdiction, mmo_val statutes must  be strictly
construed and any doubts are to be resolved in favor of state
court jurisdiction and remand. Brierly v. Alusuisse Flexible

Packaging, Inc., 184 F3d 527 534 (6th Cir. 1999): Gaus v,

Miles, Inc., 980 E2d 564, 566 {9th
has explained:

vir 1992). The USSC

The removal statute[,] which is nationwide in ifs
operation, was intended to be uniform iniits application,
unaffected by local law definition or characterization of

the subject matter to which it is to be applied. Hence the

Act of Congress must be construed as setting up its own
criteria, irrespective of local law, for determining in
what instances suits are to be removed {rom the state fo
the federal courts.

shameock Qil & Gas Corp. v Sheats, 313 1LS. 106 104, 61
8. Ci. 868, 83 k. Ed. 1214 (1941}. Furthermore, HN12 as the
rules of statutory [#**23] construction dictate, it is also
necessary for courts to consider the legislative history in
order to effectuate the purpose of the statute. See Kennedv v.

S.C. Ret. Sys.. 345 S.C. 339, 348, 549 S.E2d 243, 247

(2001} (stating that where “the language of an act gives rise
to doubt or uncertainty as to, legisl_z:tiilga intent, the construing
court may search for that intent beyond the borders of the
act itself”).

Applying these rules, the California Court of Appeal
explained:

{#¥574] [*107] Before 1948, the statute governing
femand stated in relevant part, “Whenever diny cause
shall be removed from any State court into any district
court of the United States, and the district. court. shall
decide that the cause was improperly removed, and
order the same to be remanded to the State court from
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whenee it came, such remand shall be inmediately
carried inte execition, and no appeal . . . from the
decision of the district court-so remanding such cause
shall be allowed.” (Judicial Code § 28 (1911), italics
added; see also 28 US.C. & 71 (1940}) In 1948,
Congress revised title 28 of the United States Code, and
placed the procedures governing remand in section
1447 In doing so, Congress deleted the former provisibn

[*#224] stating that the “remand shall be immediately
carried into execution,” replacing it with a command
that the district court clerk mail a certified copy of the
remand order to the state court clerk, and providing that
“ftlhe state court may thereupon proceed .with [’iixe}
case.” (§ 1447, as enacted June 23, 1948, ch. 646, 62
Stat. 939.) Although some courts—including thie Ninth
Circuit—had intéerpreted even the former provision as
requiring. a certified copy of the remand order 1o be
filed with the clerk of the state court before jurisdiction
was transferred (see, e.g., Bucy v. Nevada Const. Co,
(9th Cir 1942} 125 E2d 213, 217}, the new statutory
language makes that requirement explicit.

Spanair S.A. v. McDonnell Douglas Corp., 172 Cal. App.
4th 348, 357, 90 Cal. Rptr_3d 864 (Cal. Ct. App. 2009).
Although the. California Court of Appeal recognized its
interpretation appeared to elevate “form-over substance,” it
emphasized N3 “the history and plain language of section
1447(c), leave no doubt that Congress made the mailing of
a certified copy of the remand order the ’determinable
jurisdictional event after which the state court.can exercise
control over the case without fear of further federal
interference.”” Id. (quoting - [*¢¥25] Trans Penn Wax Corp.
v McCandiess, 50 F3d 217, 225 (3d Cir._1995)). Despite
legitimate concerns over the wisdom of this rule, the court
declined io “second-guess Congress by rewriting the statute.”

fd.

As evidenced by the language in Spanair, Congress
purposefully included the mailing of a certified order as a
Jurisdictional requirement and, thus, the mere entry of an
order is not self-executing as fo the jurisdiction of the state

1*108] court. See Amold v. Garlock, Inc., 278 F3d 426,
437-38 (5th Cir, 2001) ("A § 1447(c) order-of remand is not
setf~executing . . . This provision creates legal significance
in the mailing of a certified copy of the remind order in
terms of determining the time ‘at which the district court is
divested of jurisdiction. On that basis, the federal court is
not divested of jurisdiction until.the-remand order, citing the
proper basis under § J447(c), is certified and mailed by the

7 Indeed, if a staté-tourt was divesied of personal jurisdiction and subject matter jurisdiction following remioval proceedings, the parties
would have to re-file a lawsuit each time a federal court issued -an order remanding the case to state court.
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clerk of the district court.” (emphasis added) (citation
omitted)).

We believe the reasoning for this inclusion is sound. As
explained by the Missouri Court of Appeals:

Requiring the state to wait to proceed with the case
unti! after a certified remand order has been sent

ensures that the [*#=26] federal court has indeed ceased

to exercise jurisdiction over the merits of the case.
~ Under the case law of most circuits, federal courts have
the power to review, alter, or réverse an erronecus order
of remand during the short period between the signing
of 4 remand order and the certification and mailing 1o
the state court. Thus, a rule making clear that jurisdiction
to.proceed does not immediately revert back 1o the state
court upon the signing of the order allows a civil
defendant to retain the right to assert that the order of
remand was impmv_i_denﬂy entered. Because remands
are not appealable, 28 U.S.C. § 1447(d). it makes sense
to.allow the federal district court an opportunity to
correct any erroror misuriderstanding before the remand
order is final. A clear rule avoids confusing litigants
about where jurisdiction may lie when one of the

‘parties is attempting to obtain an order setting aside of -

the order of remand.

State ex rel, Nixon v. Moore, 108 S.W.3d 813. 818 (Mo. Ct.
App. 2003) (citation omitted). Fu.rlhermorq, we: do not
believe the fear of a brief jurisdictional hiatus between the
federal and state court should dictate a result that is [*¥575]
clearly contrary to the plain terms [#+%27] of the statute.

Based on the foregoing, we conclude that Judge Young and,
in torn, the Court of Appeals erred in finding the state court
had jurisdiction to conduct the proceedings as the absence
of the certified order precluded jurisdiction from resuming

- in the state court. Although this Court often defers:to [¥1097]
Fourth Circuit decisions interpreting federal law, which in.

the instant case would be Lowe, it' is not obligated to do so
in view of the lack of uniformity amongst the federal
circuits. See State Bank of Cherry v. CGB Enters,, 2013 11,
113836, 984 N.E2d 449, 459, 368 [il. Dec. 503 (il 2013}
(HNI4 “While -we are bound only by the United States
Supreme Court, if the lower fedefal courts are uniform on
their interpretation of a federal statute, this court, in the
interest of preserving unity, will give considerable weight to
those courts™ interpretations of f_edar;;ﬂ law and find them to
be-liigiﬂy pers_ixas'iife, However, if the federal courts are
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split, we may elect to follow those decisions wé bélieve to
be better reasoned.” (citation omitted)); Cash Distrib. Co., v.
Neely, 947 So. 2d 286, 294-95 (Miss. 2007) (declining to
follow Fifth Circuit’s minority position and stating, "While
this Court often defers to Fifth Circuit [**=28] decisions
interpreting federal faw, we are under no obligation to do
s0™).

Admittedly, this conclusion appears to elevate form over
substance and, in turn, may be viewed as harsh considering
the sigoificant verdicts. However, we believe it is legally
correct and consistent with this Court’s position on other
Jurisdictional issucs, such as the effect of the issuance of a
remitiitur. See Bule 221 (h), SCACR (“The remittitur shall
contain a copy of the judgment of the appellate court, shall
be sealed with the seal and signed by the clerk of the court,
and-unless otherwise ordered by the court shall not be seat
to the lower couit or administrative tribunal until fifteen
(15) days have elapsed (the day of filing being excluded)
since the filing-of the opinion, 0:der,judgnmnf,» or decree of
the court finally disposing of the appeal.” (emphasis-added));
Wise v. S.C. Dep't of Corrs., 372 8.C. 173, 174, 642 S.E2d
551, 551 (2007) ("When the remittitur has been properly
sent, the appellate court no longer has jurisdiction over the
matter and no motion can be heard thereafter.” (emphasis
added)).

Because the absence of a- certified order precluded
Jurisdiction from resuming inthe state court, we [*+*29]hold
the state court proceedings conducted after the federal
court’s entry of the remand order are void. As a result, we
reverse the decision of the Court of Appeals, vacate both

Judgments, and remand the cases to recommence in the state

court from the procedural point at which the Charleston
County Clerk of Court received [*110] a certified copy of
the federal court’s remand order.® See Davis v. Davis. 267

8.C. 508, 229 8.E.2d 847 (1976} (concluding that-all orders

issued by state court after proceeding was removed to
federal court -were void): Peoples Trust & Sav. Bank v
Humphrey, 451 N.E.2d 1104 (Ind. Ct. App. 1983) (noting
that, c_iuring-_lhé’ pendency of _ﬂw removal p{;tiiltion, any
proceedings by the state trial court are void until remand by
the federal court); 77 C.18. Removal of Cases § 154 {Supp.
2013) (“Proceedings in the state court after the requirements
for-removal are met are not merely erroneous, but null and
void. No subsequent pleadings can be filed in the state
court.” (footiotes' omitted)).

Although this [# ’%0} ruling: would be dispositive of both
appeals, we believe the bench and bar would benefit from a

8

filed and served his Answer on March 13, 2000.

On ‘March §, 2009, the Charleston County Clerk of Colirt received the-certified remand order from the federal district:court. Hulsey
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definitive’ ruling on cértain remaining issues. Specifically,
we address: (1) the computation of time for filing responsive
pleadings following the state court’s receipt of a certified
remand order; and 93 the level to which a defendant inay
participate in a post-default damages hearing.

B. Tiine for Filing an Answer Following a Properly Filed
Remand Order
Here, Father and Son served their Compldmts on Hulgey 8
law F rm on Aprﬂ 20, 2006, and on Hulsey individually on
April 21, 2006. On May 5, 2006, Hulsey removed the case
to federal court. The remand order was dated July 19, 2006,
and B Iu]scy counsel [#¥576] was given electronic notice
of the remand - order on 'Jtiiy 20, 2006. The Charleston
County Clerk of Court filed the uncertified copy of the
remand order on:July ?,l, 2006, and mailed notice of the
filing on July 27, 2006; pursuant to Rule 77, SCRCP.?
Father's and Son’s motions for [*111] entry of default,
which were dated August 9, 20_06, were filed on Angust 21,
2006, and Hulsey was found-in default that same day. The
entry of default was filed on August 22, 2006.
On August 29, 20006, Hufsey-filed an Answer and moved to
set aside the entry of default. During the hearing before
Judge Pieper, Hulsey stited that he believed he had thirty
days from service of notice of the remand order from the
Charleston County Clerk of Court to file an Answer to the
Complaint in state court. Because the state court noticed
him of the remand order, he believed he had an additional
- five days to Answer. Based on these beliefs, Hulsey claimed
his Answer was timely made s it was not due unti! Angust
31, 2006. Additionally, Hulsey asserted he had a meritorious
[###32] defense*to the action and that the Limehouses
would suffér no prejudice if the entry of default was set
aside,

Judge Pieper denied Hulsey’s motion to set aside the entry
of default. In so ruling; Judge Pieper analyzed the threshold
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“question of when the 730 day time period for the defendants

to file an answer began to run and what effect the removal
of the case and its subsequent. remand had on that time
perind.” Noting that this issue was a matter of firsti impression
in this state, Judge Pieper ruled that any unexpired-portion
of the thirty-day time period to answer was tolled during the
time the case was removed to federal court. Therefore,

‘Hulsey. had until August 3,.2006," to-file an Answer to the

Complaint. Judge Pieger found it unnecessary to decide
whether Hulsey was. entitled to five additional days for
mailing pursuant to Rule 6le), SCRCP because Hulsey's

“Answer was filed twenty-four days outside of the tolled

time frame. Accordingly, Judge Pieper found the entry of
default was proper.'t He [#112] further ruled. that “there
wias no good reason presented by the defendants for their
failure to file a timely answer other than attorney confusion
aboat: the .deadline for when an -ansiver was “due.”
[Er233] J udge. Pieper found “no reasonable basis for defense
counsel’s assumption-that the 30 day time to file answer
starts completely anew upon’ remand from the federal

court.” Thus, Judge Pieper declined to set aside the entry of
deflanlt.

The majority of the Court of Appeals affirmed Judge
Pieper’s decision, finding there was no authority.in this state
to support Hulsey’s position that a femoving party is
entitled to.a fresh thirty days t6 answer a Complaint upon
remand. Limehouse, 397 S.C. at 68-69, 723 S.E2d a

22]-22. After reviev.*ing state and federal rules of

7 Rule 70, SCRCP, pmvidés inrelevant [##231] part:

HNI5 Immediately upon the entry of an order or jodgment the clerk shall serve a notice of the entry by first class mail upon
every party affected thereby whio is not in default for failure to appear, and shall moke a siote in the ¢ase file or docket sheet
of the mailing. Such mailing shall not be necessary to parties who have already received notice. Such mailing is sifficient
notice for all purposes for which notice of the entry of anorder ér Jud‘gmem is nquxrcd by these rules; but any party may
in addition servé a notice of ¢atry on any other party in the mannet provided in Rule 3 for the service of such papers.

0 Bécause Hulsey removed the case: fouric&.n days after he was served, Judge chpcr found Hulsey had sixieen days’ follewmg the
remand order 10 file his Answer.

B suppun ‘of his method of time computation, Judge Pieper relied on Cotion v. Federal Land Bank of Columbia, 246 Ga. 188. 269

8.E.2d 422 (Ga. 1980 A and Dauenhduer v, Szmerzm Court In and For Sorioma Qamm' 149 Cal, App: 2d 22, 307 P2d T24 {Cal. C, Am}
9372 “wherein the ’1ppuﬂ:1(c, courts tolled the time for ixlmg during remowd
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procef'iurerm the majority declined to adopt a new rule that
extended the time for filing beyond the thirty-day limit. 1d.
at 69. 723 S.E.2d at 222

Although there is au!hority from other jurisdiéﬁons fo
support Hulsey’s claim that the time for filing began-anew
after the case was [#*377] properly remanded to state
court,” we agree with the Court of Appeals and decline to
adopt such a rule.

As previously discussed, HNI6 once the case was removed

to federal court, the state courl’s jurisdiction was sus_pended _

or held in abeyance until the casé was properly remanded.
When the state court resumed jurisdiction, it had a duty “to
prowed as though no removal had been allempted Srale V.
Columbia Ry, Gas & Elec. Co., 112 S.C. 528, 537. 100 S.E.
(21131353, 3537 (1919). Thus, the time for filing an Answer
was tolled until the state court resumed jurisdiction.

Notably, other jurisdictions have reached a similar
couclusion. See Lucky Fridav Silver-Lead Mines Co, v Atlas
Mining Co., 88 Idaho 11,395 P2d 477, 480 (ldake 1964)
("While the cause is before the Federal court, the state court
has no Jurisdiction or auth’pﬁty to receive any plcg@jings in
the cause nor can it issue any orders concerning the cause.
. Thus the period of time the cause is before the Federal
court; cannot be considered in computing the time within
which the appellant had to appear and plead to the cause”);
Peoples Trust & Sav. Bank v. Humphrey, 451 N.E2d 1104,
2109 (Ind. Cr. App. 1983} (finding removal of uction to
federal court tolled ten-day time limit to apply for change of
venue and stating  [#*#36] that “tolling the time period
eliminates unceﬂzﬁn_ty, preserves the status quo, and is
easily dpplied”); Jatczysoyn v, Marcal Paper Mills, Inc., 422
NJ. Super, 123, 27 A.3d 213 (NJ. Super. Ct. App, Div. 2011)
(concluding that discovery period established by state court
rules is tolled during the time a motion to remand is pending
before the federal court); see. also Gen, Elec. Credit Corp. v

. 238, 246 S.E.2d 880 ( 1978}, -which

Smith, 484 So. 2d 75 (Fla, Dist. Ct. App. 1986) (holding that

time for filing appeal was tolled-during period when case

was removed to federal court); Hartlein v, lllinois Power
Co., 15111 2d 142, 601 N.E2d 720. 176 Ill. Dec. 22 (1Il.
1992} (finding removal of action io federal court tolled time
limit on petition for leave to appeal circuit coun s grant of
preliminary injunction).

Based on the: foregoing, we hold that HNI7 fémoval of a
state court case to federal court tolls the time period for
filing responsive pleadings.

C. Defaulting Defendant’s Limited Participation in
Damages Hearings

Hulsey contends Judge Young erred in imposing unduly
restrictive limitations on evidence presented at the damages

-hearings. In support of this contention, Hulsey claims this

271 8.C.
[#+%37] limits the
defendant’s ability to participate in the damages hearing, is
no longer applicable as-it pré-dates the 1985 adoption of
Rule 55. Specifically, Hulsey urges this Court to re-examine
Howard in light of the language - [#114] of Rule DS(b)(")
which requires the trial courl “to éstablish the tiuth of any

Court ruling in Howard v. Holiday, Inns, Inc..

‘averment of evidence or to make an investigation of any

other matter.”"

Prior to and throughout the daihages hearings, Hulsey
sought to call witnesses and present evidence. In Son’s case,
Hulsey also sought to engage in discovery so that he could
fully. prepare for cross-examination. Based on Howard,
Judge Young limited Hulsey’s' pariicipation to

cross-examination and objection to the plaintiffs’ evidence.

The Court of Appeals agreed with Judge Young’s. ruling
[#+%38] and specifically declined to “diverge from

l_ongst_anding rules established by” this [**578] Court.

Limehouse, 397 S.C. at 72-73, 723 S.E2d ot 223-24.

2

"The majority considered Rule 12(a), SCRCP. p###34] (stating, “A defendant shall serve his answer within 30 days-after the service

of the complaint upon him™), and Fed, R. Civ. P 8i(c)(2) (providing a defendant twenty-ane days to file ap Answer after a civil action
is removed from a shtc court).

B See Ark. R, Civ, P 12(3}( 3) (West 2013) (providing an ad\crsc party wnh thirty days from receipt of notice that the remand order
was {" led in state-court to ﬁlc an Answnr) Cal, Code Civ, Proc. § 430,90 (West 2013) (providing thirty days from the slate court’s receipt
of the order of remimd to file an Answer); lowa Code Ann. § 1441{7) (Wﬂbt 2013) (providing that the time: for plmdmgs shall begin
‘anew after a mmand order is filed in the hldle court), N.C. Gen. Stat- Ann & 1A-1, Rule 12(a}(2) (Wesl 2013) (pmvxﬂmg lhzrty days to
file an Answer from the date a mmand order i 18 filed i in the state couri), Tex R Civ. P ’?37a (Wesl 2013) (providing fifteen days-to file
an answer after notice that.a remand [#=%35] ordu' was filed in state court).

14 HNI8 Rule 35(b)(2), SCRCP, provides more fully that, in tases Wwhere default has been entered and the plaintiff’s damages are not
@ suim-ceitain, a trial judge may schedulé a hearing on damages if it would “enable the court to'enter judgmcm or-to carty itinto effect,
HER ncccssary totake a6 account or to détermine the amount of d'umwex or to establish the trith of any averment by evidence or to make
an mvesshg’ttlon of an}, other matter.”
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This case presents an opportunity for this Court to re-examine
out decision in Howard in conjunction with Rule 55(b}2).
SCRCP. As will be more thoroughly discussed, we reaffirm
our decision in Howard and the procedures adopted therein.

In 1978, umi'er the former- itatutes governifig default
proceedings,”> HNI9 this Court issued its decision in
Howard, wherein it assessed three approaches. as to how a
defaulting defendant could contest the issue of damages.
Howard, 271 S.C. at 241, 246 S.E2d at-882. Specmcally
this Court noted that it could allow damages to be
determined: (1) in an ex parte pmceedmg, denylmT the
defendant any ﬂght to participate; (2) after a full adversary
confest, including the right of the defendant to produce
evidence in rebuttal or in nuugdnon or (3) with defense
counsel’s participation limited to cross-examination and
objection-to plaintiff’s evidence. Id. This Court found the
thml approach was the proper otie and’ dppmved it for use in
the courts of this state. Jd.

For the past thirty-five years, our appellate couris have
consistently adhered-to the de¢ision in Howard. See, e.g.
[*115] »R‘focize v. Young Bros., Inc., of Florence, 332 S.C. 75,
504 S.E.2d 311 (1998); Solley v. Navy Fed. Credit Union,
397 5.C. 192, 723 5.E.2d 597 (Cr. App. 2012). Although our
courts have sérutinized def.mh'judgmcms involving punitive
damages in order o prevent harsh results, we have deelined
to expand a defendani’s participation in these- hearings
beyond what was approved of in Howard, See Lewis v,
Congress of Racial Equality andfor CORE, Inc. 2758.C.

556,'.274- S.E.2d.287 (1 981 ) (citing H{)wdrd and raising the.

issue of the amount of damuges ex mero motu where
 plaintiff obtained a default judgment for $150,000 in actual
damages and $100,000 in punitive damages in an
unliquidated claim and remanding to trial court for a-de
rove hearing on.damages).

However, in an apparent reaction to™ juries awarding
significant verdicts of actual and punitive dainages, other

jurisdictions have allowed defendants to call witnesses and
préesent evidence. See B. Finberg, Annotation, Defauiting’
Defendant’s. Right to Notice and Hearing as to
Determination of Amount- of Damages, 15 A.L.R.3d 386,
(40} § 5 (1967 & Supp. 2013) (identifying state cases
where dzfdu]tmg defendant had the right to_cross-examine
plaintifl"s witnesses and to introduce: affirmative testimony
o his own behalf in mitigation of the damages); 46 Am. Jur,
2d Judgments § 299 (2006) (citing state cases where courts
have approved varying levels of defendant’s participation in
post-default proceedings); Pavne v_Dewitt, 1999 OK 93.
995 P2d 1088, 1094-95 (Okl. 1999) (recognizing defaulting
defendant’s st’zxiut’ory right to cross-examine witnesses and
introduce evidence and stating, "The trial court must leave
to-a meaningful inquiry the quantum of actual.and punitive
damages without stripping the party in default of basic
forensic. devices io test the truth of the plaintiff's

evidence™).!¢

[*116] Despite these concerns and the authority from other
juriddictions, we adhére to the procedures adopted in
Howard. If our courts were to allow a defaulting defendant
to fully participate. in a post-default hearing, -we believe
there would be no consequence of [*2579] default. See
Roche v. Young Bros., Inc., of Florence, 332 S.C. 75, 81. 504
S.E.2d 311, 314 (1998) ("It is [*++42] well settled that by
suffering a default, the defaulting party is deemed to have
admiited the tiuth of the plaintiff’s allegations and to have
conceded liability.”). Furthermore, unlike Hulsey, we discern
no basis in the language of Ru le:55(b)(2) that would requiire
us to depart from Howard.

Finally, we note there are due process safeguards for cases
involving punitive. damages. Itis well establistied that the
relief granted-in a default judgmient is limited to. that
supported by the allegations in the Complaint dnd the proof
submitted at the damages hearmg Jackson . Midlands
Human Res. Ctr. 296 5.C. 526, 529, 374 S.E:2d 505. 506
(Cr. App. 1988) (“Tn a default case, the plaintiff must prove

¥ S.C. Code Ani. §§ 15-35-310 & -320 [*5¥39] (1976) (repealed: 1985).

6 Tn reaching this conclusion. the couftin Payne relied on the following authorities: J&P Constr Co.'v. Yalta Constr, Cé,, 452 So. 24
857 (Ala. 1984y Dungan v. Superior Court In and For Pinal County, 20 Ariz. App. 289, 512 P.2d 52 (Ariz. Ct. App. 1973 Kohienberser,
Ine v Tvsen’s Foods, Inc., 256 -Ark. 584, 310.8.W.2d 553 (Ark. 1974); Pittman v, Colbert, 120 Ga. 341,47 S.E.-048 (Ga. 1904); Stewarr
v, Hicks, 182 Ind. App. 308, 395 N.E.2d 308 (Ind, Ct. App. 1979% Greer v. Lidwick, 100 111, App..2d 27, 241 N.E2d 4 {Ill. App. Ct.-
_9_(18) {##%41] Howard v. Fountain, 749 S.W.24-690 (Ky. Ct. App. 1988y Bissanti I)esww&n!d Group v, Mc(,im' 32 Mass. App. CL

469, 5390 N.E2d: 1169 (Mm& App:Ct, !992) Lindsey v Drs. Keenan, Andrews & Alfred. 118 Mont. '31’) 165 P2d 804, (Mont. 1946%:

Oalle;\m ® I':mrklw, 1976- NMCA 019,89 N M 118, 547 P’?d II()() {N.M. Ct. App. 3976“) Naym!ftanu w Brapks, 128 A.D. 2d 686. 513
N. YS 2d 183 {NY. Am} Dw 1987‘) Bmi:{nrtlz v /Mmmm 576 A2d 1197 (R.L 19903 Adk:uon v Huffmian, 225 Tcnn, .)()2 469 S W.2d
368 (Tcnn 1971 Ne.. Wlw!ewle Lumber, Ing, v Leader Lumber; bic., 785 S. W2d 402 (Tex. Ct. Az}p 1989Y; Svnergetics By und Through
Lancer Imlms !1w v Marathon Ranchm;z Co.. 701 P24 1106. (U(ah 1985) Midhvést. Davelopers v Goma: Corp; 121 Wi, 2d 632, 360
N.W.2d 554 (Wi, Ct. App.- 1984).
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by.competent evidénce the amount of his damagés, and such

~ proof must bé by a preponderance 6f the evidence. Although
the defendant is in default as to liability, the award of

damages must e in keeping not'only with t’_‘i_xe'.ailpgatjibns-of

" the complaint and the prayer for relief, but also with the

proof that has been submitted. A judgment for money
damages must be. warranted by the proof of the party in
whoge, mvnr it is rendered.” (mmzuns omxmd}) Moreover,
trial judges.and appeliate courts conduct [¥*°43}a review of
the award to ensure the verdict is not excessive and is
supporied by the Bv&dem.e See Mitchell v, Fortis.Ins, Co.

385. $.C.370. 686 S.E.2d 176 SZC}&*Q,E {discussing the history

of due process limitations on punitive damages awards and
identifying guideposts for post-judgment review of' punitive
damages awards).

Having found that Howard still governs post-defauit
procecdings, we hold that Judge Young correctly precluded
Hulsey - [#117] from engaging in discovery and limited his
participation to cioss-examination and objection to the
plzii’ntiﬁ" s evidence. .

I Conclusion

Based on the foregoing, we hold the: lack of a certified
remand order ‘precluded jurisdiction from resuming in the
state court. Accordingly, we reverse the decision of the
Coiirt of Appealsand vacate the'state court proceedings. We
remand the cases to recommence from the procedural point .
at which the Charleston County Clerk of Court feceived the

‘federal ¢oust’s cerdified remand order. Additionially, we find

the time for filing responsive pleadings was: tolled during

the removal proceedings as no subsequent pleadings could

be filed in state court until jurisdiction resumed. Fi n:aily_, we

reaffirm ourdecision in Howard wherein [#%44] we li‘m_itcd :
a defendant’s  participation “in a post-default hearing. to

cross-examination and objection to the _ﬁia;'nﬁﬁfs evidence

Agwe find this effectuates the purpose of default proceedings

and is consistent with Rule 55(b)(2).

REVERSED, VACATED, AND- REE\‘IAXQED.;

TOAL, C.J., HEARN, J., and Acting Justice James E.
Moore, concur. KITTREDGE, J., concurring in result
only.



