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it’s safer to just stop the car where it was stopped SO

that from a seated position in the vehicle either one of us
could still look out of the vehicle and have a good line of
sign on both of those cars. If we had stopped at an angle,
we may be able to see that females, not Mr. Hewins or vice
versa.
Q. Thank you. I have nothing further.
A. _Yes, ma’am.
. THE, COURT: All right. Thank you:'.You may -step
down; Offiéer Hall.
THE WITNESS: Thank you.
= -- THE COURT: Any other witnesses from-the State?
Ms. MONTS: Not on thié;issug, Your Honor.
5{;:_ - THE COURT: Anything frém péélQefgnse?
z' MR. HARBIN: Yes, sir, @ﬁdgéfz The Defense would
E;call Officer Cothran to the sfa;d; .
| THE CLERK: Officer Cotﬂran;}if you would come
forward to be sworn in, please.

Do you solemnly swear or affirm that the testimony
you’'re about to give is the truth, the whole truth and
nothing but the truth, so help you God? |

THE WITNESS: I do.
THE CLERK: Thank yéu. You may be seated. Would
you please state your name for the record?

B.H. COTHRAN, .
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BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MR. HARBIN:
0. Good morning, Officer Cothran.
A, Good morning.
MR. HARBIN: Judge, may I approach the witness?
THE COURT: You may.
Q.” . Do you recognize this document?
AL- ~Yes, sir. : -
Q. Can you tell the Court what that is?
A It éppears to be a éopy from the CAD re§ort,:Computer
Assisted Dispatch, that our ‘agency uses:
Q.. And from that document,:can you -read it and tell me : %
- when .Office Gardnef andeffiéér ﬁélliarri?edwon scene? f“”biﬂ““?

A. It appears to be double-oh tﬁirty—Six. o R

Q. Okay. And that sameidbc‘.{lmefﬁ'ﬁ7 does it have. your name

on it? Does it say when you arri&ed on the scene?

A. Yes, sir.

Q. And what time was that?

A. Double zero forty-eight.

Q. So that would be twelve thirty-six and twelve forty-

eight for us civilians?
A. Yes, sir.
Q. Okay. Officer, did you bring with you today a copy of

your police report?
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A. Yes, sir.
Q. And have you had -- well, let me ask you this. Do you
recollect the night of, I believe, August 9, 2010, this
incident date?

A. Yes, sir.

Q. Okay. And can you tell for the Court what you

observed when you first arrived on scene?

A. When I arrived on ---

. Q. If you recall?

A. Yes, sir. When. I arrived on scene I observed the

JImpala that was being utilized for the APU car that night
- parked out in the middle. of the rparking lot. There were -

two cars to its right. One was of a black Lexus that had

been backed in and at the driver’s side was a dark Toyota...” ....ll..

Camry that had béénipuliéd in. I observed. .Detective &
Gardner making CQﬁtéctngth’the occupant, appeared to.be}_é.
the occupant of the‘Lexué. I observed Officer Hall sifting
in the vehicle with the door open. It appeared that she

was trying to retrieve information from the NDB.

'Q. Okay. And you’re welcome to refer to your report if
your memory is lacking. But as I read your report, it
appears and you can tell me if this is correct, that when
you arrived you spoke with Officer Gardner, he kind of gave

you the skinny, he kind of told you in short detail what

was going on. .Andwgart.of that information that he gave -} -~
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you was that my client had told them that he was there to

visit someone in room two thirty-seven?

A.

Q.

Yes,

sir.

And as a result of that conversation, I believe your

report indicates that you actually went to management,

hotel management, to see whether or not there indeed was

somebody in room two thirty-seven?

A.

Q.

Yes,

sir.

And after receiving fhatwinformation, it’s my

understanding from your report that you went and actuaily

verified that there was sémébody ih‘two thirty-seven, and

A,

Q.

--was in two thiq;y—séYen, I believe that it said thdtfybu

reported back;to.—f;well I won’t say report back, but : you i

Yes,

Okay.

made contact with them?

sir. |

arrived back 1n, I guess, the direct area, the direct

vicinity of Officer Gardner. Is that your recollection? I

mean,

A,

in other words, you came back downstairs?

Well,

I don’t recall if I went -- after I left —- when

I returned from the front desk to find out the information

from room two thirty-seven, of whether I went there
immediately or if it was -- there was a few minutes
between. I don’t recall.

Q.

Okay. -

.Andi.after.you.were. able to confirm that someone- =

[
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because I'm going to ask you some direct questions about
your recitation of what happened that night. And if you
don’t have a copy, I do, that you‘can refer to.
A. Okay.
Q. But it says, I responded to 50 Orchard Park Drive, the
Clarion Inn ---

MS. MONTS: Objection, Your Honor. We ask for a
question, not reading the officer’s reports.

"MR. HARBIN: I'm asking him to compare this to
his recollection.. .He said he didn’t recall.z<So-I’m asking
©-vo o TLTHE "COURT:- © Just "ask him a questiof” abéut whether
the statement is accurate. .

-Mﬁ;é,wmiMﬁj-HéRBINj . Well, that’'s -- Iim;3§rryi‘Jﬁdgéfu I.. ..
thoughf tgét’s what I was doing. . ;;=

?_ :Q?HE COURT: Put it in questionﬂférﬁ; ifiyou
would, Mr;'Harbin. ,

MR. HARBIN: Yes, sir.

Q. Your report seems to indicate, and I’m asking if it’s
true, that after you visited with management, confirmed
that there was someone in two thirty-seven, actually made

contact with two thirty-seven, and then came downstairs.

At that point, you observed Officer Gardner conduct a Terry

frisk for weapons and the subject placed into handcuffs.

Is that..correct? '_1-—?ﬁ®“m
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A. My report states that I went to the front desk to
inquire about the resident of two thirty-seven. I obtained
the resident’s name and date of birth and returned to the

area. Quote unquote, returned to area and checked

. Henderson for NCIC and warrants. I would have done that in

my vehicle. T did not make contact with the resident of
the room before that.

o. Okay. 1I"understand.' So you dldn t necessarlly ‘go
upstairs; You went- to-the management and then you . went and
gheck based.on the information that you had’>
A: .Yes, s;rp | |

Q.- QGkay: ;I’ve got you. Your report irndicates that at

-that tlme, you then witnessed Officer Gardner conduct the

Terry frlsk for weapons? ..fﬁvﬂﬁrhwaid;

o

Z:An- 'Xes, sir. : i'é}?- f&f:"'y
‘ SR U
ﬂDo you recall that? 8
A, Yes, sir.
Q. Okay. So you arrived and talk to Officer Gardner and

he gets you enough information for you to be of assistance,
which that assistance being to go check on this room two
thirty-seven information. After checking on that
information, then you go -- well, I'm sorry. After
receiving the infofmation from managemenf, you then run

that information on your computer as best you can, I guess

--back.in your unit. Is that what you- were“:intending to
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A. Yes, sir.
Q. And then you went to check on two thirty-seven and
then you used that information to go check that through

y’all’s ability to check in your systen, I guess; right?
A. Yes, sir.

Q. Okay. Then after you do that, then you witness
Officer Gardner performing the Terry frisk of my client,

Mr. Hewins?

A. Yes,. sir. e Ce

MR. HARBIN: One‘moment; Judge. That’s all I e

have.

“#== . Thank 'you, Office Cothrani’ I apprédiate it.

. THE COURT: Cross-examination.

CROSS-EXAMINATION = e S
BY MS. MONTS: I
Q. Officer, do you kno; if yéu télked with Detective
Gardner prior to your arri&ing at the hotel, if you recall?
A. I don’t believe SO.
Q. And do you know if you spoke to Officer Gardner. before
going to management?
A. Yes, ma’am.
0. Do you know if the Terry frisk could have occurred
prior to you going to management?

A. I don’'t recall.

by L '
Q. And based on wheré tHé 'dars were parked, could the



State of South Carolina -vs- Erick E. Hewins (2010-GS-23-8295 and 8296) 99

25

Jury Voir Dire
1 A, In my patrol unit, yes, sir.
2 Q. Okay. And then after you donthat, then you witness
3 Officer Gardner Terry frisk the suspect?
4 A. Yes, sir.
5 Q. Okay. Now, your report also indicates that when you
6 arrived you observed the suspect, Mr. Hewins, standing next
7 to a bléck Lexus. 1Is that correct?
8 "A. - Yes, sir.
9 Qi . -Okay. 80 by the time that you arriVé*oh“scene7~twelve
10 minutes after the initial contact, Mr. Hewins was already
11 standing outside his vehicle; correct?
32+ Ay - When I arrived I'observed’MrTHHéwinsTSfaﬂdiﬂg beside
13 his vehicle.
y '351_‘4;,1’; Q:  Okay. And --- 0. .V
15, A I —-- i :
16 Q. I apologize. h : T 'ﬁ* ( o i
17 A, The CAD does show the time. Wﬁether that’s the time
18 that I actually arrived or if that’s just the time that it
19 documented that I called-out on scene, 'I am unsure.
t20 Q. Okay. Let’s leave:the time be for now, the exact
21 time. According to your report you arrived, you saw Mr.
22 Hewins standing outside his vehicle. Then you spoké with.
23 Offiée Gardner, getting enough information for him to
24 basically say, hey, can you go check on two thirty-seven?
Is that a fair description?. ...... . ' A g
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Clarion Hotel? And you can also referencelthese two
pictures that the State provided, as well, if that helps?
A. Yes, sir.

Q. And is that where you_recall the -- all the ca:é being
parked to the best of your recollection and approximately
which spaces they were in?

A. Yes, sir.

Q. All right. Thank you.

MR. HARBIN: Judge, at ‘this time I would like to
move the CAD, report and the map into evidence for purposes
of this hearing only. - - L e

"THE.'COURT: " I'think you’ve seen both of thdser: =~

MS. MONTS: Yes, Your Honor.

THE COURT: All right. They will be marked as: ..

- mapaed

exhibits. va wi . B jﬁf’
(WHEREUQQN};Defendant Exhibit Numbers 2 and13’déré§f'
admitted for purposes of the hearing only.)
MR. HARBIN: Nothing further from this witness,
Judge. |
THE COURT: All right. Thank you. You may step
down, Officer Cothran.
THE WITNESS: Thank you.
MR. HARBIN: Judge, I’'ve got a witness in the
hall if I could go get them?

THE-.COURT: All right. L e
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Defendant and the other vehicle have left their location?

Was this Officer’s car -- was‘Officer Gardner’s car |
blocking thém in or was there room?

A, There was plenty of room for either vehicle to leave
the area. |

Q. And where did you place your vehicle?

A. If T remember correctly, I pulled in at én angle to

where the front of my car was;approximately one or two
_ _places'from the end of thg;Toyota Camzy. |
Q. Tﬂank you., |
MS. MONTS: Nothing- further--
THE COURT: :-Any redirect?"
MR. HARBIN:' ' Yes, sir. Oﬁe question.
QNMRED;SECTWEXAMINATION:
BY MR. HARBIN: , & i . |
0. I believefthatgwg had previously marked this riéh; E
here. I had asked Officer Gardner to mark where he

believed my client”s car and the other car was on location

and where his patrol car was. Do you mind putting a mark
where you believe your car Was in relation to the patrol
car?

A. Yes, sir. .

Q. Okay. Now, I didn’t ask you specifically, but is this
a representation to your -- an accurate representation to

your recollectionyof the setup of the parking lot and the'
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1 MR. HARBIN: Judge, I think she may have stepped
.2 in the bathroom, but I can go ahead and call Mr. Hewins.

3 ' THE COURT: All right.

4 THE>CLERK: ‘Mr. Hewins, if you would come forward

5 to be sworn in, please. Please place your left hand on the

6 bible and raise your right.

7 - Do you solemnly swear or affirm that the testimony

8 you’re'about{to;give is the truth, the whdle truth and

9 nothing but the truth, so help you God?

10 . THE WITNESS: Yes, ma’am.

11 _;,w ... THE CLERK: Thank you. You may -be éeated.  Would
12~~Aﬂou~pl§asewsta£e<youf name for the recordz - =7

13 ; " THE WITNESS: Erick Eton Hewins.

4 e ERICK HEWINS, . .. ™ ¢

15 w4 %  «BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
16 . ° & "DIRECT EXAMINATION - 4@ v
17 BY MR. HARBIN:

18 Q. Mr. Hewins, do you recall August 9th, 2010°?

19 A. Yes, sir.

20 Q. And that ﬁight do you recall the incident -- your
21 arrest incident atAthe hotel Clafion'Inn?

22 A. Yes, sir.

23 Q. Okay. What were you doing prior to the arrival of
24  Officer Gardner and Officer Hall?

25 "RUETSitting in my car talking to TaYIéffgﬁamMégan.
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Q. Okay. And what had you been doing prior? Why were
you at the Clarion specifically?

A, I was seeing Michelle.

Q.- Who is Michelle?

A. The girl that was staying in two thirty-seven.

0. Okay. So you were there to sce someone staying in
room two thirty-seven?

A, Yeah. .

Q.. -Okaytg;And why had Megan and Taylor come to meet you .

at the Clarion?

A.  To follow me to -- Taylor was going to také'the.cér I

.. was..in .and..I was-going to pick up & - CIruck o o e

Q.. -Okay. So basically you had oné ¢ar and you needed to

moye two-.cars and you needed somebody:to basically do you a

faip;? _ o ,p;wi' e

A.$4‘Yes, sir. - ?. ;;ﬂ

Q. - And how long had you been sitting thefe before Officer
Gardner and Officer Hall arrived, talking to Megan-and |
Tayior?

A. A couple of minutes.

Q. Do you recall -- it’s August 9th. What was the
weather iike?

A. Hot.

Q. And what do you remember was your éttire? What were

you wearing? L S
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A. A shirt and a pair of shorts.

0. What kind of shirt and what kind of shorts? If you
recall. If you don’t

A. I know it blue jean shorts and probably a red T-shirt.
Q. Okay. So‘you’re sitting there'in the ca;.' Now,
describe how your car was positioned in relation to how
Megan and Taylor’s car was positioned?

A. The girl in two thirty-seven, she had went to the

+.store. . She backed the car in. I was just.-leaving. So I
. went out to get in the car and it was backed in. But
Taylor and'Megan“was alread§ down there.waiting~on me. And

-aylor-had texted the word, :busted;” because” she seen a girl

come out of two thirty- seven, which I had ‘told her that she

wasn’t in the room. But when thev pulled up, they saw the

glrl walk out the room. : So, she texted the word, busted to

=

-the phone. And then by the tlme I get downstalrs and get

in the car, me and her and Megan was talking about where I
was going to take them to and pick up the truck. And
Taylor was goiné to take the Lexus. About that time ---

Q. So basically you were kind of telling them where you
were going, where you were headed, and what you needed them
to do?

A. Right. Right.

Q. Now, do you recallAthe moment-at which Officer Gardner

and Officer Hall arrived? .
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1 A. Yes, sir.
2 0. Okay. And can you describe for the coﬁrt exactly héw
3 they arrived. Were they walking, driving?
4 A, No, they pulled up in an unmarked véhicle.
5 Q. Whefe did they pull up?
6 A. Directly in front of us.
7 Q. Okay. When you.say -- well, why do you say directly
8 in front of us?
9. A.” “Behind Megan and them caf and:directly'in‘the front of
10 my car.
1L Q. -So the length of his car was{éfféctively“in front of
IQu-”YQur car and Megan’S"car”atﬁthe’samé“time?’
“13 A. Yes, sir.
14 Q. How close was his car £6.your CAr?
15 A. I . mean, like theQ'éaidiéthey’did have enough room to
16 open up the car door,ebht ifTOné;of us actually wanted to
17 leave, we would have hit theéir patrol car. I mean,
18 unmarked car.
19 Q. _And so did you, in fact, have the ability to start
20 your car, turn the wheel and gb out, leave out?'
21 A. . No, sir.
22 Q. Now, after the car parks in front of you, what do you
23 . observe Officer Gardner do?
24 A, A male officef coming around, coming around the
25 unmarked car towards-my.car. I thought it was someone I -
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i knew until I actually -- until he actually got directly in
2 view where I could see the police vest and the badge.
3 Q. Okay. So you saw his vest and his badge. Was he
4 wearing a gun at the time? |
5 A. I can’t -- I mean, I'm pretty sure he was, but I
6 wasn't really just paying that no attention.
7 Q. All right. -Did you notice whether or not Officer Hall
8 got out at the same timé Officer Gardner did?
.9 A. She did not. |
10 Q. " And so sbe remained in fhe vehicle?
A. Yes, sir.. U
12 .. Q. Okay..- When -Cificer:Gardner approached you, <can you -’
13 tell the Court where -- how he approached you, where~he was
14_ standing?"‘.; . . : ”;
15 A. He wégqsgéhdigg‘iike directly at.my window. TBut;ﬁis:E:
16 exact wordézwéé tggt this is a heavy hitters arearéﬁdgwhaég
17 are y'all doiﬁg oﬁt_here? _Aﬂd I was like, heavy hittérs?
18 I don’t know nothing about no heavy hitters. And then he
19 went on to explain car break-ins and drugs. And then I was
20 like, well, I don’'t know nothing aboﬁt no car break-ins or
21 no drugs.
22 Q. Caﬁ you describe how close your vehicle was parked to
23 Megan and Taylor’s vehicle?
24 A. We was close because we was in parking spaces right
25

beside each other.
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Q. So would it be fair to say that your car was properly
parked in the middle of your parking space and so were they

were in the middle_of theirs?

A. Right.

Q. So whatever the ordinary distance between two cars
are?

A. Right.

Q. Okay. So it wasn’t unuéually close or unusually far
away?

A. No. .No, sir.

Q. Okay;.mDid<you‘hajerenodghﬂroom to open your door to

get out--of~the cgr? =

A. Yés/“Sir;f"

Q. Qkay. Nbﬁ;fand Megan the same, I suppose?..:. . o! %
A. . Right. ‘Right. . oy

Q.  You wereiparked -- weére you Qindows side¥b§4sidé$
A. Right.

Q. Okay. And I guess when -- who was drivihg the other

vehicle?
A. Megan.
0. Megan. So when Megan pulled in, she was able to roll

her window down and y’all were essentially side-by-side at
that point?
A. Yes, sir.

Q. .Now,,when.Officer Gardner walked to you,-youisaid he
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was between your vehicle and Megan’s vehicle. Is that

correct?
A, Yes,
Q. Okay.

sir.

How close does that make him to -- if you can

guesstimate for the Court, try to give him the best idea

you can, how close was he standing to you and how far away

or close was he from Megan’s car and your car?

Like,

I me

Iig

an, he was close to both. I mean, you know.

PASE

uess,. at.a normal position as, you know, 'someone

_would walk up to your car and be talking to-you.

0.

Well, let me ask you this. - Was he standing

Okay
4-clogq,enoughn—~nweil,“could you open your ‘door? "
. No, not if I -- no. Not while he was étahdihg there

tal 1ng to me, no, I couldn’t open the door. .

Q

standlng there talking to you? S T
1A.

Q..

And

" Beca

Okay.

A4 Gg«'uﬂ
why couldn’t you open your door whlle he was

~ . r\

N

use I would have hit him With.my cér door.

Now, after he approached you, he made a comment

about a heavy hitters area.

A.

Q.

Yeah.

And

you said you didn’t know what that means, and he

went on to explain what he meant by that. Is that what you

just described to the Court? - In other words, when he said

A
- \_1”

Yeah.

He said something about drudgs and break-ins.



1

State of South Carolina ~vs- Erick E. Hewins (2010-GS-23-8295 and 8296) - 110

Jury Voir Dire
Q. And what was his follow-up question after you said you
didn’t know what that was?

2

22
23
24

25

A. Do I have my driver’s license or ID.

Q. ID. So he asked for ID?

A. He said, do you have a ID. Yeah, do you have our ID.
Q. And what was.your response?

A. I think I said something along the line, I'm not

driving so why did you ask me for nmy ID and my driver’s
licenseé
Q. And what did he say?

A And ‘then he said something about to 1dent1fy me or

somethlng And that’s when he took everybody 1nformatlon

REY g...

1and relayed it back to the female offlcer

-uQu Okay. ‘How long did all of that ta Kc° A mihute»and a

‘minute and a half? -
T : A A T
1AL I mean, they kept telling me that my name wasn’t

B : 'L‘i' -

fhoming back, so I guess, thlrty mlnutes.

0. Okay. Thirty'minutes?

A. Something like that. I know it seemed long because, I
mean, they just kept saying my name ain’t eoming back.

They thought I was giving them the wrong name, you know.

Q. :Okey. Officer Gardner, and youvheard Officer
Gardner’s testimony. He seid that you were touching your
pocket and that he asked you to stop touching your pocket.

Do you recollect that?
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Jury Voir Dire
A. I don’t recall him asking me nothing about no stop
touching my pocket. All that’s fabricated. I never was

touching my pocket. I was sitting in my car complying wi
his questions.

Q. What kind of qar were you driving?

A A black Lexus;

VQ. What kind of Lexus?

A. It’s a little 300.

Q. A sedan?
IOH'HA. Yeah. I guess, yes. “

Q. Okay. You’'re sittiné in:your dpiver’s seat. Was th
12: >car oﬁéA . i

A. Sir?

Q. Was the car turned on?

. A. I don’t recall it béingéturﬁedioﬁ, I think I was

actually parked, but wétéés ébpﬁ£ to leave. Buf I don't

“think that it was on. Lo

Q. Were the interibr lights in your car on?

A. No, sir.

Q. Okay. Was Officer Gardner shining a flashlight into

the.car? |

A. No, sir.

Q. So was it ---

A. ' He, aftér, -- I think sometime after he done goﬁ me

24

25

out of the car -- no, while I was sitting in the car as a

111

th

e



Jury Voir Dire

1

2 .

o
1
S

14

15

16
17
18
19
20
21
22
23
24

25

State of South Carolina -vs- Erick E. Hewins (2010-GS-23-8295 and 8296)

matter of fact. Yeah. Yeah, him and some more officers

kept walking around the car with flashlights, yeah, sure

did. |

Q. Now, let’s be clear about this because initially it’s
just Officer Gardner and Officer Hall, okay?

A. Right. Some bther’officer, somevbther officer was

there too. I can’t remember. I can’t recall who —- his
name. But I know another_officér.was at the back of my

car. |
”Q:mn Okay. Well, I’m asklng yourﬁﬁat yéﬁ”;pec1f1cally
remember.  So you do or don’t rcmember Offlcer Gardner
hlmself flashlng -- u51ng a flashllght to look 1nto the_‘m‘:;“
‘vehlcle? | )

A. Yeah; He was. - s

Q. Okay. Was tﬁaE;befo%é ;? éfﬁer he got you out of tﬂélﬂixu
Carj"' : Cep i . Sy
A, Before. : ;

Q. Okay. He was using a flashlight to shine into your
vehicle?

A. (Affirmative nod.)

Q. Now, once -- now, do you.recall being sweaty?

A No, sir.

Q. Do you recall being nervous?

A I mean, they kept telling me that my name wasn’t

coming back. I kind of knew what they was trying to get

112
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at, you know. I probably was a little bit nervous about my
name not coming back. Or at least they was saying my name
not coming back, you know. .

0. I understand. Okay. Now, at some point Officer

Gardner decided to take you out of the car; right?

A. Right..

Q. Now, it’s his testimony that he immediately frisked
you?

A, No.

Q. No?

A, _Uh—uhiénegative). He didn"t frisk.me at all.:=

Q. Tell ﬁe‘what he did?

A. He gé;:meéqut_the car, another officer was standi;g;at
the backAoﬁ myubar. I'm asking that officer why y”ail;out
here haraSSLng.me° The»Officer there, Gardner, he~bad done
went upstabrs-,~He told me to stand at the back ;f*my car
and at the,front of Taylor S car. So he’d done went
upstairs and told the other officer that was standing at
the back of the car with me, to watch me. So when he come
back from upstairs, then he asked me, I mean -- yeah. He
ask me, he said, what is that in your pocket? And I told
him I had some money in my pocket. He said, dude, do you
mind if I see it? At that time, I pulled out the money. I

handed it to him. He laid it on top of my car. And then

he asked me what was the other items in my pocket. And I
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told him, cigarettes, lighter. And he said, take that out
and lay it on the hood of Taylor’s car. So that’s what I
did. And then after that, he shied up to me and put his
hand down in my pocket.

Q. What did you do when he put his hands in your pockets?
A. | I asked him why was he putting his hands in my pocket.
And then he said that I was under arrest and they put me in
handcuffs.

Q. So his response to why he was putting his hands in - -

your pockets was that you were under arrest?

A. Yee, sir.
Q. Okay | Did you see hlm come out of-: your pocket w1th
those pllls that he sald were therre'> _ .

A. No, sir.

Q. 4 So he dldn t pull them out and show them to you°—
A. No, sir. S L{
Q. Okay So to be clear, you dld or dld not glve him

permlselon to go into your pocket?

A. I did not give him consent to go in my pocket.

Q. Okay. And how long did it take him to go upstairs and
come back down while you were standing outside your car, to
come back and reach into your pocket?

A. I.guess about five, ten minutes.

Q. So describe what you’re doing when he’s gone. You’re

standing there hy yourself?
e
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1 A. Standing by myself, me and Taylor -- I mean, Taylor --
2 me and Taylor pretty much talking. I’m trying to read her
3 lips. She’s trying to read my lips. But —---
4 0. Okay. So Taylor and Megan are actually looking at
5 you, sitting facing you?
6 A, Right.
7 0. You could see them?
8 A, Right.
9 Q. “Thgy:hadn’t been pulled out of the car,yeg?;
10 A.  No.
11~ 0. Okay. .
______ 7 12 'MR. HARBIN: May I approach the witnesé; Judge;
\ R o
( 13 THE COURT: Yes, sir. L
1@ in.'Seé what’s been previously marked as.Defendant’s

Exhibit Number 2. Is this an accurafe deplctlon of that

;parklng lot to the best of your Lnowledge>

.2' -

Q. Well,Ayou see the “Xs” right here?

A. Yeah. Yeah.

Q. Does that appear to be approximately where you
remember your car parked aﬁd Taylor’s car parked?

A. Right. |

Q. Okay. Now, there’s two other “Xs” there. One appears
to be right in front of those two “Xs”. Is that where you

recollect his patrol vehicle was parked?
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1 A. Right in there, I guess.

2 Q. Well, and in reference to where he put the “X”, is

3 that an accurate depiction of where the car.was parked,

4  where that “X” marks the spot?

5 A. Yeah.

6 Q. Okay. So that’s basically positioned in front of your
7 two cars?

8 A. Right.

9. Q.;;.All right.' And your testimony lS that you dld not

16 feel that you could remove -- excuse .me -- you couldn t

li leave? - N .

'12 A. .No, because the car was too close

PRSI

14 .. A. No, I mean, I couldn’t leaVe, I~mean, if I wanted to.

I5: I mean, I would have tore up that cam, tore up mlne, one.

. R
Ky P

1@;:;v MR. HARBIN Judge, 1@ I can have one second

N - - : \
2o « : j

1j}‘ Q. Erick, at any time did you glve perm1881on for Officer
18 Gardner, Officer Hall, or any of the other responding
19 officers to search your person or your car?

20 A. No, sir.

21 MR. HARBIN: ©No further questions.
22 _ THE COURT: You may cross-examine.
23 .  CROSS-EXAMINATION

24 BY MS. MONTS:

25 Q. Mr., Hewins, did you have a driver’s license on you?
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i A. No.
2 Q. Were you driving under suspension when you drove
3 there?
4 A. Probably was.
5 Q. And didn’t you previously testify that the pills that
6 = you had on you, you were giving to someoneé
7 A. Yes, ma’am.
8 MS. MONTS: Thank you.. Nothing further.
‘:9 MR. HARBIN: No furtheguquestions,_Judge.
-10- THE COURT: Thénk-you.w Yoﬁ may step down.
11 - MR. HARBIN::TJudgg, our last witness is Megan
12 Newmén.
13  THE CLERK; ‘Pgt.ﬁéwmgnh if you would come forward .
14 to be sworn in, pleasé. Please place your'left.hand on the
15 bible and raise yo@r(ﬁigh@@.lf‘ o _ s
16 Do you solemnly4§Wear§pr.affirm that the testimony
17 you’ re .about to give is tﬁe;truth, the whole truth and
18 nothing but the truth, so help you God?
19 - THE WITNESS: Yés, ma’ am.
A2O THE CLERK: Thank you. You may be seated. Would
21 you please state your name for the record?
22 THE WITNESS: Megan Elizabeth Newman.
23 MEGAN NEWMAN,
24 BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
25

DIRECT EXAMINATION

R s
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BY MR. HARBIN:

Q. Ms. Newman, do you recall the night in question,
August 9, 20107

A. Yes, sir.

Q. And were you, in fact, in the car sitting beside Mr.
Hewins ---

A. Yes, sir.

Q. -—-—- at- the time the officers arrived?

A, I was driving_the otherécér.

“Q. You were driving the othefvcar.A'Sé that means that .
your door was rigﬁt beside hié;door. Is that -right?

4A. Yes, sir. .

Q. Your window was féiled down?

"A. Yes, sir. - s

Q. His windéW»wés:rdfled déwn?: ?
A » Yes, sir.“wé~w§ﬁ§ falking. ‘ {‘?

ﬂ Q. Okay. Just_sittfﬁg in the parking lot talking. Do -

you recall when,the-officers pulled up?

A. Yes, sir.

Q. Okay. Can you tell the Court where the officers

pulled up and how?

A,

Erick was backed in. There was like a stairwell to

Erick’s passenger side door where he was backed in at. He

“was backed in and we had pulled in right beside him.

Because when we pulled in, he wasn’t outside. So we pulled
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in. We seen his car. We pulled in beside his car. And
then she called him to come down or whatever and then she
all --

Q. She being?

A. Taylor.

Q. Taylor. What relationship does Taylor have to my
client? Were they seeing each other?

A. Yeah.

Q. Okay. And;why;were y’all at the Clarion that night?w-

A. To meet him to go get the truck so she could get the

LexusAtﬁat_he just, bought her.

Q. Okay. So back to my original question. What did you

witnessﬁjhenﬂ}—_or‘what did you observe when you saw
Officer ‘Gardner and Officer Hall pull up? : o

A. 4Well, wheh:they first pulled in, I didn”t now-iwho
they:were. ;I was like, you know, who is thistpullidg irn
behind"gg,bé;ause we couldn’t leave. And then Qhenihe-
walked up to‘the car and I seen the back of his vest, it
séid, like, I guess sheriff or something on the back. I
don’t know what it said. But you could see that he was a
police officer once he walked up to the car.

Q. Okay. And when you say he walked up to the car, where
did he walk up?

A. He walked up to Erick.

Q. ~ Okay. And how close was your door to Erick’s door,
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your window to Erick’s window?

A. A foot and a half, if that. I mean

Q. So how close was Officer Gardner to you and what you

eventually.saw, how close was he to Erick basically?

A. - Mostly, all I ;ould see was his backside. But he was
closer to Erick’s car than he was to my car.

Q. Okay. And how much -- can you either, by using, you
know, foot, inches or a yard or by'showing us with your
hands how‘far-he;was away from your car and how closefhé  '
was to Erick’s7car% o

A, ;vHe.wgs.prpbably this-far from my car. « And probably -

like~this far from Erick’s car.

Q. . And what you’re indicating is a little. more. than .

shoulder.width. away from your car and no less thahﬂshoulder

MWidph_fﬁqm Erick’s car? d @w'f7£""

Asil Yesy: sir. - SRR R

Ty

Q.. éCou;d you open door to leave your car if ySu wanted to

while Officer Gardner was standing there?

A. No, I would have hit him.
Q. Okay. And based on‘what you were able to observed,
could the car door -- the driver’s door of Erick’s vehicle

been opened without ---

A, No. He really would have hit him. I may coﬁld have

like shimmied my way out of there because I'm little, but
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Q. Okay. And you were driving. Did you feel as if you
could maneuver the car around or through or outside or

anything, could you move your car because of the patrol car

position?

A, No.

Q. Okay. How close was that patrol car to your car?
A. Well, if we were back like, say, this Qas us backed

into. the parking space and this was their car, probably

likeythis. SN

-.Q. _All right. Now, ob?iously, cars ‘are much bigger than
. those pieces of .paper? ;a R

A, Well, vyes.

Q. ‘Was there enough room for Officer ;- I believe Officer
':Hall T ) i T e
#.B.. If£.1 would have backed out, ngdéld have -took out

:: their back bumper and the back paﬁel«df their car.

- Q. Okay. Just to be as specific..as we can. Officer Hall

had enough room. to open her door, or no?

A. Yeah.

Q. Okay. So she had enough room to open her door. Did
she have any more room than to open her door?

A. No. I mean, if they would have parked any closer,
when she opened her door she would have at least hit
Erick’s car.

Q. All right. Now, were you able to hear the actual
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words being spoken by Erick and/or by Officer Gardner when
he was interviewing. Erick outside ---

A. Not everything but most of it, just because I did have
somebody else in the car with me who was distracting some
of my attention, but most of it -- T mean, we were
watching. |

Q. Okay. And before I ask about that, do you recall

-whether or not Erick’s car was on and whether or not there
- were lights inside his car? R
~ A. - No, ‘his car was not on. We had maybe been there for

;;,we waited in the parking Lot»longer than -we got"to talk

to him before they pulled up.

Q. And that would have beemﬁhowgmany.minutes?

A. How long I was there or %ow‘iong.ail'bf ﬁs sat there?
Q;{_LHow long you were théfégbriéﬁ;Eéjfhe:pélice pulling
up? ;;;UQJ_ ;ggb ’ |

A. I was there probably:abgﬁt fgur-to five minutes before

they pulled up. But sitting there taiking'maybe a minute
or two before they pulled up.

Q. And what, if anything, were you able to actuallyihear?
Not just mumbling but what words or Qhat coﬂversa?ion did
you actually hear -- actually able to hear between Officer
Gardner and Mr. Hewins?

A, I know he did ask all of us what we were doing there

and we all told him the same thing.

HEE iy
$h,

KACal
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1 0. Which was?
2 A.- That we were there to get -- well, we needed three
3 people because there was going to be three vehicles. So in
4 order for that somebody had to move every car. What was
5 the question again?
6 Q. What you were able to hear specificaliy Officer
7 Gardner say?
8 A. He asked us what we were doing there and we told him
9 what we were doing there. And.I know they got all of our
information and we came back.: And then he képt telling
.11+ Erick, you know, your name’s not .coming back. Your name’s. -
12 ﬁot coming back, or whatnot. And then I believe it was
13 probably about four.or_five minutes afterwards he asked ...
14 Erick to step out of the.car. .
15 Q. Okay. And.what.did,you see Erick aﬁd/or Officer =i !
16 Gardnef do once:hé'was.asked to step out of the car?
17 A. He moved Erick.to the front of my car, like in the- >
18 back of Erick’s car. They were like .
19 Q. .So was he on the -- was he in the parking lot or by
20 that time is there a sidewalk that he’s standing ---
21. A. He was on the sidewalk underneath the awning of the
22 hotel.
23 Q. Okay. And what did you observe, if anything, after
24 Officer Gardner moved Mr. Hewins to.the front of your car?
25 A. I know he was asking him some questions, but the only

NS
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thing that I really heard out loud because they were in
front of my car by then, was why the H-E-L-L are yoﬁ going
in my pocket. |

Q. Okay. Aﬁd was there some passage of time between the
why are you going in‘pocket statement‘and him actually
moving him around --- |

A, Oh, yeah. Erick was in the front of'the car for a
good five or six minutes..

Q.- Okay. And what was-ﬁefphysically doing?- Was he
standing, sitting? - h N

A.  Standing there,;ooking mad at Taylor.

Q. Okay. Where were his hénds, if you recall? 1If you
don’t, it'é.okéy._W .“’ | |

A. I don’t recall... , ‘ i ' Vb.zi %LT
Q. And wagftﬁéreﬁﬁpméone standing beside him? Was - ﬁfnvﬁﬁ'?:

Officer‘Gardqeﬁastépﬁing beside him the whole time’déjﬁas~¥é
anyone stahdinq;bééiﬁe_him at any point in time?

A, I believe somebody was. I’'m not positive if it was
him because he’s looks a little different than I remember.
But I can’t_remember exactly who was there with him, but I
know there was somebody standing with him.

Q. So your recollection is that Mr. Hewins was asked out
of the car and then for a period of five or six minutes or
whatever is standing in front of your vehicle prior to what

you heard, why in the heck are you going in my pocket?
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1 A. Yes, sir.
2 0. And were you able to hear anything else? Were you
3 able to understand -- there’s obviously a windshield
4 » between you and Mr. Hewins.
5 A. Uh-huh (affirmative).
6 Q. So were you able to hear anything else?
7 A. I mean, I could see hand gestures and movements, but
8 mostly I couldnft.hear anything. The only reason I heard
9 that was because he got very loud with it. e
10 ~MR. HARBIN: One second, Your Honor. No further -
quest}pnsm Thank you, Judge.
12 And thank you, Ms. Newman.
13 - THE COURT: You may cross-examine the witness,
14 Solicitor, .. - D e
15 FERR T CROSS-EXAMINATION o & it &, - -
16 - BY MSi MONTS: 2O RN
17 Q. . Ms. Newman, what’s your age?
18 A. I am nineteen.
19 Q. So at this time you were seventeen?
20 A, Yes, ma’am.
21 Q. And how old was Taylor?
22 A, Eighteen.
23 Q. So how old was she at that time?
24 A, She was eighteen then, she’s like twenty-something
25  now.
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9 0.
10 A.
11 0.
12 A.
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2% Q.
25  A.

. What do you mean by that? e

Okay. ' So you were seventeen and she was eighteen?
Yes, ma’am.

And whose cér were you driving?

I was driving her car.

Why were you driving her cax?

Because I don’t have a car.

Why wasn’t she driving her car?

She asked me to drive her car.

Did .she-have a driver’s license? S

. Uh—huhlwaffirmative).

\-Andhwhatmis your'felationship with¢Erick Hewins?“;
He knows my dad.

..Isn’t it true you would cémmunicatemwithAhim?,
«Yeah. .He knew my dad. He’s a family friend. -

‘dlell, wasn’t it true you would cormminicate ‘with him

at night? ' Cuge EL

Texting,»phone calls, meeting?

Yeah. I mean, he was a famiiy friend.: "
Okay. And he was dating Taylor?

Uh-huh (affirmative). |

And Taylor’s a good friend of yours?

Oh, yeah.

And how old is Erick Hewins?

I don’t know his age exact.

126
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position the car so thét I can see everything from the car,
when they, in fact, didn’t even act until they had other
backup there.

So my first point being that he is detained at the
instaﬁt that they blocked him in. As argument B to
argument A, -the involuntary -- or the not being free to
leave, and this ié based on everyone’s -- this is
uncontradicted testimony that Officer Gardner walks between
both vehicles.;,qgw,'I’think the common ordina;y knowledge
of everybody in here of how close vehicles are apart,
they’rga you know,:whateverﬁthat measurement is, we all
know that they’re basically éesigned to make sure you have
just enough room to open your door éo_you don’t ding the
next,pgrsogfgver.f And if somebody, especially’ the-size of
Officeri:Gardner, stands in between you, you caf’t open your
doop@.gAndzghe,reason I'm addressing this specifically is
only bebauséﬁin the previous trial, officer -: exéuse me

-- Judge Hyman actually brought it up himself saying, he

-could have just opened the door and walked away. And I

thought that was a good point to bring up, because I don’t
believe he could. I believe as soon aévtwo officers roll
up, they block you in, they’re wearing guns and badges.
And Officer Hall testified that her gun definitely would
have been showing because she wouldn’t have had her shirt

draped over her gun. And her badge is showing, vests are
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1 I’ve heard arguments -- I mean, I’ye heard statements
2 from the officers about how close they were and how close

3 they weren’t. But I don’t think that it is a reasonable

4 explanation that the positioning of that car is intended to .
5 do anything othet than intimidate and literally physically
6 trap someone in, in a vehicle. You heard testimeny from

7 both officers that the car was positioned directly in front
8 of, not just one car, but beth cars. You also heard

9 testimony that they were definitely not blocklng them in
10 because that was an officer safety matter. And it just
11 . seems absurq to meithat'their safety protocol reqqiﬁes_them
12 to park in front.of the very moving —— potentially moving
13 vehlcles that they say they re in fear of. And they Ve
14 also testlﬁled that the parklng Lot is entirely empty
15 they cholefthlswexact~lecatlon on purpose. They;cqpld;have
16 parked anywhere‘else ‘And‘ in fact, if the eXhlblLS are to
17 be looked at hey could have parked just a llttle blt

18 before. There s actually a median where you couldn’t -get
19' to them. You know, they couldn’t have been run over,
20 anything like that.
21 As far as whether or not you could see from the car,
22 the officers reported themselves that he didn’t pull --
23 excuse me -- Officer Gardner. His Lestimony was he did not
24 pull Hewins out of the car until his backup arrived. So
25

it’s a contradictory statement to say that we need to
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We’re going to preserve any argument about chain of custody
until, I guess, it’s --- |

THE COURT: Right. I'm going to study that and
maybe y’all can, too, over lunch. 1I’l]1 make a —- oh, yeah.
The chain of custody is going to be reserved until the
evidence comes in. As far as the cell phone, I'm reserving
judgment on that over lunch. If we proceed with the trial
based on the suppression hearing, opening statements and
any testimony should not talk. about the cell phones yet.

- MR. HARBIN: Judge, if I -may, I’ve just provided
the State with a copy.of.a case I'm -- twe.cases I’'m going
to be referring to. If I could approach the bench and
deliver them to you. |

e THE COURT:: Okd&y.. "Now, we’re fdéusing on the

suppression; right? .} i

MR. HARBIN: Yes, sir. ,

THE COURT: ' All"'right.

MR. HARBIN: Judge, as I see it, this case -- &and
I"11 refer back to these cases, but to give you an overview
of the argument, if my client is sitting in a car and he’s
sitting in a car, presumably about to leave, and officers
pull up and their vehicle, to a plain and ordinary person
and understanding, is blocking him in, I don’t think at
that moment -- I think as soon as they pull in front of him

that my client is not free to leave.
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1 me that the matter at‘hand'is whether or not he possessed
2 crack cocaine in exceés of ten Qrams on the afrest, for»the
3 arrest. And I’m not sure where the direct . _
4 THE COURT: But i$n’t knowledge 6ne of &he
5 elements?
6 MR. HARBIN: Well, it certainly is. You’re
7 certaiﬁly right.
_8 THE COURT: Knowingly and willingly, doesn’t that
9. go toward the knowledge? o
iO L ' MR. HARBIN: Judge,. I'm t¥ying my.beét to ---
i .. THE COURT: Okady...I'm just -- I'm going t6 do
12 'some'mdre studyyabout that. I don’t know.who your witness
N 13 -- I don’t know if yoﬁ’ve gotwéﬁy otheruéase law; other -

L4“ “than the -- I guess the'Banda;QQSe"WéS”jQSt précedurally, R

I5°." Franks versus Delaware séems.ito’'be the criterion that I . i & :he .

16  would have as to that;fbuﬁ~ma§be‘—~ I’11 do a little more N RS
. 17 research on that. If we:getffheftrial started you can :

| 18 forego anything on that. I guess the withess that you

19 would addréss.that with, I don’t know if that’11 be your

20. first witness or not, but we’ll certainly take a break

21 before you elicit any testimony on that, Ms. Monts. I'11

22 study that a little more.

23 i’ll be glad to hear from you about thevsuppression
24 hearing, Mr. Harbin.

25 MR. HARBIN: And, Judge, just so I’'m clear.
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1 call your first witness.

2 MS. MONTS: And, Your Honor, I did want to add

'3 that since this was tried in September of last year in

4 front of Judge Hyman, that we did go through all of these

5 motions. So there is a transcript from the previous trial.
6 And I understand we are going to go forward and redo thét
7 suppression motion.

8 THE COURT: Correct.

9 " MS.'MONTS: Your Honor, the State would call

10 Officer Scott..Gardner.- —- ) Lo
11 3 = THE- CLERK: Officer Gardner,'if you would come

12 forward -to be sworn in;- please. Please place your left -

D T

} 13 ‘hHand on-the bible and raisé your right. 7 =%
14 o DQ;you_sblemnly swear or affirm thét the téétimony
15 . .you're about to .give is the truth, the whole t*uth and

16 znoﬁhingﬁbut3thé truth, so-help you God? ¢ ¢ % ¢

17 :3'}" cA7 THE WIfNESS: Yes, ma’am. s ¥

18 " THE CLERK: Thank you. You may be sééted.

19 | ' SCOTT GARDNER,

20 A BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS :

21 MS. MONTS: Your Honor, if we may, we're just --

22 Mr. Harbin is asking whether we should do the search
23 warrant on the cell phone at the same time. It would be an
24 issue at the end.

A 25 . THE COURT: Are there other witnesses that are
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1 And the third issue we would have is a -- and this

2 will depend on what the State’s response to what they

3 intend to present during trial -— 1s that we believe we

4 have a chain of custody matter in the previous trial. And
5 this is only going by what they did in the previous trial,
6 Judge, that they did not present -- all of the folks that

7 were in the chain of custody, they did not present them in
8 person. We’re going to have an objéction to that.

9 THE COURT: Solicitor, is there any other issués -
10 that you know of?: :Is' therewany statements or Jackson Denné -
11 or Biggers hearings, lineups, anything élse? ibjust want -
12 to make -sure we getleVe;ything out of the way‘before our

13 jury cemes dinlt oo

14 M§.:MONTS; Yes, sir. -Your Honor, iust that the.
15 -- and;I’m hot’ --) the. property and evidencewshéet{ﬁésﬂ='f~»v5~
16 redacted ‘in the' first trial. -That’s a minor:issue’
17 Becaus§ fhgiﬁarijuana that was found in the cat next door
18 was on that same P&E sheet, so I did redact ouf the
19  marijuana from that. And just -- and I believe you and Mr.
200 Harbin and I did discuss what wording to use as far as the
21 prior testimony so that we don’t let out that there had
22 been a prior trial. And that we would just say, refer to
23 prior testimony or prior hearing. -
24 THE COURT: Prior hearing, prior testimony, prior
25 pfoceeding. Just don’t say prior trial. Okay. You can
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~one, the factors are just weak. They’re_just plain out

showing. It’s a show of force. At some point, they’re

- shining flashlights into the car. This is not a consensual

type thing. At no point is he ever told, you know, you’re
free to leave. We’re just asking some questions.. He’s.>
physically blocked in, in his person. And he’s physically
blocked in, 1in his vehicle.v

Judge, I'd also say, andVI'm familiar with the case
law establishing articulable -- or establishing. the
requirement, . rather, that there be articulableﬂﬁaéts to

amount to-what an officer would call»reasonablé}Suspicion,

.giving hiﬁ“an opportunity_ to frisk sbmeone under'the Terry

doctrine. I think that in this particular case, number

weak. Says he’s nervous. Well, I think-the courts have

‘recognized- that every ordinary citizen is; nervous, and

igppropriately so, when officers aréé?reséht: He’s backed

'

into a spot. We’ve heard testimbnyhfhumgér one, he didn’t
back the car in himseif. I don’t follow that rationale
whatsoever, fhat backing into.a spot -- I back into a spot
e&ery day at my office and I’'m not trying to hide anything.
Let’s see, the other factors. I believe he said he was
touching his pocket. I’'ve got two issues with that.

Number one, I have no idea what that means in relation to
drug dealing. Number two, I don’t know how he sees all

this because one of the first things he says is this is a
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1 poorly'lit~parking lot. And I’'ve elicited testimony that

2 thelinterior of the car was not lit. So how all of this

3 was being witnessed, I'm not sure. Now, to address QOfficer
4 Hall’s testimony, I believe that nothing that she observed
5 is pertinent to the Terry frisk and the redsonable

6 suspicion argument because she never eommunicated that to

7 Officer Gardner. And I believe this argument should be

8 limited to what his -- you know, obviously.an officer has

9 . thmake a decision for his own safety and.ﬁhet of his
100 fellow effieeré. So if he observed Something;féhef}sf

someéhing we talked about, if aﬁethef offieef:observee

12 somefhihé buteAOes not communicate that touofficer Gefdner,
13Wi fhen he has no way of knowing that tﬁetAexiste. So the
14.. fact that she"ﬁay or may-not have -seen him sweat or touch
Tﬁ:ﬁ?hié'beCket or anything, I deﬂﬁfﬁéﬁiﬁﬁ'fﬁatg¥:*f;m not
1@?';sayihg it’s true or untrue. 5B?ﬂ5jué%?eeying.fer purposes
1%1 of this argument, I don’'t tﬁinkjit e%plies because she
18 adﬁitted that she does not remember actually speaking to
19A Officer Gardner and telling him about those particular
20 movements.
21 ‘Judge, the cases that I handed up, one of them has to
22 do with -- and I’11 address the Foster cases, what I
23 believe they labeled furtive movements.. And this is the
24  closest case, Judge, that I could find that would analegize
25 kind of the touching of the pocket or this involuntary
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movement or just basing a suspicious —-- or suspicion,

rather, on movements. 1In the Foster case, I believe the

officer leaves the restaurant. He’s eaten dinner with his

145

wife. He looks into a car and recognizes somebody and then

sees the passenger, who he believes to have recognized him,

kind of raise his arms and do something out of the

ordinary, which raises suspicion. That case stands for the

proposition that that alone is‘just simply not -- it’s
simply not enough. So a furtive .movement -- and I believe
I'm using that vocabulary correctlyi—— is not enough. So

think that in this casggif.you hqvéwwhat is.essentially a
meaningless statement that he’s nervous because law
enforcement is there._ﬁAnd‘ilknqw that case law will tell

you that you have‘to_cpnside; the education ‘of the client,

having a gun and wearibg a%badge is certainly a show of
force, that that doesn’t amount -- or excuse me.
Nervousneés is appropriate. Sweating, it’s August 9th,
Judge. And I don’t know if you’ve noticed, but my client
is a large man. And there was testimony from Officer
Gardner that he was comparing his size to my client.' And
Officer Gardner is a large man, as well. ©Now, that being
said, one person can sweat and anotﬁer person can’t. But

if you are sweating on August 9th, I think you’re just

I

-not they’ve had any §h§w ofiforce.: And I would argue that:

~
£
a3

‘the time of night, jhowimanyiofficers were there, whether or.: 5.

[y
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‘humid. So they have nervousness and sweating, along with
some movement that the couft has said is not, alone in
itself, enough. Back then, and which I still don’t
understand -- and then they try to piggyback this idea that
he’s given the wrong information, thatbhis name is not
coming back. But they will readily admit that the
information he gave them came back. So I mean, whether
~ it’s operator error or a scriveners’s error, whatever that
is, that is not attributable@toAmy client. Stuttering is,
you know, part of being nervSué'énd ilthink that’s
-~appropriately so. .

Judge, I believe that the Maséenburg case, along with

the Foster case,..when I read them, I read them to find that

‘the courts-have becomera iitflé-diémayéa‘at the collection = -ww«

of what I believe™is terméd as—otherwise innocent factig; = & @ °

‘cobbled together*to fo¥m suspicious activity or to form®the

illusion of suspiéioué%activity. I don’t believe phaﬁ'
anything taken by itself, and I don’t believe the
collectioﬁ of these thinés rises to the level of.reasonablé
suspicion whatsoever.

Finally, I—will say that if yocu assume that those
factors put together would give a reasonable officer, in
this case, Officer Gardner, reasonable suspicion to femove
my client and to pat him down‘for drugs -~ Oor excuse me --

for weapons, for safety, then I think Officer Cothran’s

[ I
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testimony directly contradicts whether or not that is
possibly true. We have a CAD report that repofts Officer
Cothran and -- excuse me -- Officer Gardner and Officer
Hall arrivé at twelve thirty-six A.M. That same CAD report
-- well, excuse me. And I don’t need the CAD report to be
accurate. But the CAD report indicates that Officer
Cothran arrives twelve minutes later. But his own
testimony, wﬁether or not that CAD report is down to the
millisecond of when he came, his own testimony says when he..
arrived Mr. Hewins .was-standing outside of his car. - And I.
think this is the most important part of this argument if . . _.
we don’t get to the first part of the argument. Mr. Hewins
is standing o@tsidé of his car. He then speaks to Officer
" Gardnert,i and,_he has to have spoken to Offiée Gaxdner, ..
because 10ffigeriGardner gave him the informatioﬁ&ébggtfmy o
client{si stagement, he was visiting ioom tWQaEhérty¢§eVen.
Upon . receiving that information, and however long itﬁtakes
- to have that conversation, Officer Cothran then goes all
the way to the management office, however long it takes to
walk to the management‘office, speak to that managemént
officer to find out what information is available about the
occupant of two thirty-seven. Go back toe his vehicle --
this is all his testimony exactly -- run that information
presumably on his computer or through dispatch, then come

back to the scene where then he sees my client being
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frisked.
So my point is this, if you remove someone out of the

car, if they’'re Sitting there and they’re free to leave and

" then you decide at some point, okay, maybe I need to frisk.

them down because this is an officer safety matter. If it
is truly an officer safety matter and that is why you are
friéking him, which is the only legitimate reason to frisk
him, I would argue, then you do not leave him standing
there for however many minutes it takes for all of that:-
activity from éffiéer Céthran to occur. There’s no
expi;nation for;justifying a Terry f;isk baééd on your
safety, to remove him froﬁ a car.and then he make him stand
thene;fogjminutes at a time. Of course, that téétimohy was
als¢ reiterated by both m& client and MS.YNEWmaﬁEQ'

7§ Tudge, T will cede the floor to Msi NMchis whidss we

L o : v
néed further argument. : SRAC

S v

' THE COURT: Ms. Monts, be glédlto?heég;from you.

MS. MONTS: Your Honor, it’s the State’s position
that tﬁe officers on routine patrol pulled intc this area

due to the fact that thére were lots of auto break—ins and
other crime in this area. That'’s specifically what they
were looking for. When they pull into this complex tﬁey
see the only cars close by, these two cars, and they were
immediately alerted based on several féctors. And these

factors led to the reasonable suspicion.
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_were found.

be that he was continuously patting his pocket. He did gét
the Defendant out of the vehicle and we do believe that
that is a totality of circumstances argument; in addition
to the fact that the Defendant did give the officer
consent. Your Honor, once the officer had found the pills,
he was under arrest and the search of the vehicle was
incident to that arrest, at whiéh time the large amount of
crack cocaine and the crack rocks in the smaller bottle
f,»“-'.4.W~e believe that the search iS»valid,fYéur Honor.

THE COURT: Mr. Harbin? .

MR: HARBIN: Well, Judge, I don’t know how to

address the consent arQUment. On one hand, the State wants

"you 'to believe that the officez usirig commonsense, like

5 v everybody would, would certainly ndt allow a Defendant to
-—ever go in his own pocket,'bécausefghat’s just commonsense.
. But they don’t want you to thirk that my client has any

‘commonsense because if, in fact, there are drugs in his car

and if there are, in fact, pills in his pocket, what
reascnable persén wouid assume -- he’s like, yeah, gé
ahead, go ahead in my pocket. Especially the second time.
That’s -- it borders on insulting that anybody would think
that you would really give consent to that. But let’s go
back to the beginning. The fact that the car blocked‘those

two cars in, and there’s no legitimate other explanation,

-
o

,
23,
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other than the fact that they intended to keep them there
at least long énough to talk to them. That is a detention,
period. And once that detention océu;s, that is the
unreasonable detention. They should be free to leave.

Now, the second detention becomes when he goes -- he
choosés,not to go to the passenger side window, which is
what -- well, every speeding ticket I’ve gotten, they go --
they walk around the passenger’s side, then they might come
w . Up to mine. But he’s physically blockihg my client: in.
‘He’s physically not free to leave. . Whethe; perceived to be
.80 or not, he.literally cannot .leave. . Now, théwstatement
that the.Solicitor made, and I think that we can argue
ébout whether or not tﬁe cpl;ectivé nature of these little

“innocent details actually amounts to reasonable suspicion.

'wAnd I am doing that. I/m contenhding that all of that

~ doesn’t amount to a hillzof bearis. However, my stronger Doyl

argument, and I think the oné.bhat,is document, whether or
not the Solicitor likes it, is that this officer said he
pulled my client out of hié car for safety. And fhat is
exactly what he said. He said that collection of facts
said that he felt unsafe. This. other officer, contrary to
what Ms. Monts told you was asked, are you sufe that’s what
you did in that order? And he confirmed that. He didn’t
say ﬁe wasn’t sure. He knew exactly what he did. He came

to Officer Gardner. He was reported what he needed to do.
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He went and did what he needed to do, and then his report
exactly, at that time I saw Mr. -- Officer Gardner pat Mr.
Hewins down. My argument, Judge, is that what they were
doing is fishing. They had him stand around while they
tried to collect evidence and that is exactly what Officer
Cothran’s testimony proves, that he was standing around
waifing on something to happen. Sé he was not frisked for
safety. And if he wasn’t frisked for safety, then he was
unconstitutionally frisked.

MS. MONTS: . Your Honor, I’'d just like to add two
points?

THE COURT: Yes.

MS. MONTS: 'Your Honor, the offiéers both drew on

the picture that :Mr. ‘Harbin put up about where their cars .

were parked, tnaf there was room for the Defendant to.leave.

w o dRa L T
47

there. Also,.the offdicer testified that he was standings in:. &1

the A-frame of the door for his safety, not blocking the.

.door. But I just wanted to clarify that.

MR. HARBIN: And 6ne minor point, Judge. As to
whether or not the -- because I think otherwise it would be
a significant point. BAs to whether or not my client was
giving false information. Ms. Monts points out that it
would be their subjective impression of what was going on
as to whether or not his name was coming back. And I think

that’s a legitimate argument. However, the problem with

31
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that is that becauée they admitted tha£ the information he
gave them came back, it was the correct information, they
can’t benefit from their own typo or fheir own - computer
failure. They can’t create their own suspicion. And
that’s what that_would amount to. So I don’t.believe it
would be appropriate -- with their admission that the
information he gave them was correct, I don’t believe it

would be appropriate to consider that fact, Judge.

THE COURT: Well, I've tried to listen carefully . _ ...

as the testimony was given, .- Obviously,vas always, there.

- will be contradictions in the testimohy.v Different people

observing things in a different Wéy, As far as the‘timing
and so forth} I bfiefiy had a chance to read the Foétér """"
case that Yé%dsuém}tted;'M£,~Harbin. Particularly, that. .
case citesithe Sprinkle case: Our Supreme CourtiTast webk |
talked aboﬁt&tha@ﬁand the Linder case in its anaiygié.inég
State V-fTaylor,ﬁzl believe the facts that I derive from:':

the Foster case are just distinguishable from the facts in

this case. As far as I know, there was nothing in this

case about prior criminal record that there was in the °
Foster case, nothing about a crouched position‘or frenzied
arm movement, the furtive movement, I didn/t hear anything
relatihg to that. The cases cited by our Supreme Court in
the Taylor case, I think is well articulated, ce;tainly,

you know, a divided decision, but they articulated the
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Q. And where did you have to go to check them out to
brihg them to court?

A. You have to go back down to property and evidence
during the hours that they’re open, again, before four-
thirty. And I requested them and they gave them to me. I
have to 'sign them out into my custody and then I brought
them in.

Q. And when this trial started yesterday, did you check
them out yesterday? Co e

A. I did check them out yesterday:"

Q. - And did you keep. it.in your custody until today? .-

A. I did.

Q. And describe how secure the property and evidence area
is? " Who has access? : oy

A. Only property-aﬁéxevidéﬂce employees themselves. N

ALZ

officers, no deputies nebody”s allowed back there except' &
the few people that have access to it. .
Q. So Detective, you brought State’s Exhibits 3, 4, 5, 6,

7, and 8 to court with you?

A. Yes, ma’am.
Q. Have you worked with Officer Hall since this incident?
A. Yes, I have.
Q. And on the date of the incident, was the other vehicle

that was next to Mr. Hewins, was that car investigated?

A, It was also investigated, just due to the fact that

=Ry
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Scott Gardner - Cross Examination by Mr. Harbin

they were there and we found narcotics in one, we received

consent to search her vehicle also. 1Inside we found some
more marijuana.
0. And is the person that you arrested on August 9th of
2010 for possessing the pills in his pocket and for
possessing the crack cocaine or cocaine base inside his
vehicle, in the courtroom?
A, Yes, ma’am.
Q. Where is‘he?
A. That’s Mr. Erick Hewins. =

s . MS. MONTS:- - No- further questions. .. -

THE COURT: You may cross-examine the witness,.

. Mr. Harbin.
MR. HARBIN:$~May if please ﬁﬁe Court.
7% i {CROSS-EXAMINATION :
BY MR. HARBIN: & i~ o . - R
Q.  Good afternobn,'éfficer?_ s
A. Yes, sir.
Q. I believe your exact quote when Ms. Monts asked you,

was you weren’t sure exactly who had keys to the P&E room.

Is that accurate?
A. ' That’s not something that I would know.
Q. .You're not exactly sure who all has access. You just

know you don’t?

A. That’s -- yes, sir.

&

Sihg
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Q. And your responsibility is to get it to the drop box.
Realistically, after it goes into the drop box you can’t
testify as to what happens to it?

A. That’s also correct.

Q. Going back to the beginning of this, you’re on routine
-- what I assume to be routine pétrol with Officer Hall?

A. Yes, sir.

Q. Okay. And you decide to go check out the Haywood area
and drive into the. Clarion Hotel parking lot? N T
A. Yes, we did. -

Q. Ang.upon driving.--into the hotel.parking let, you'sée-
Mr. Hewins’ car and another car parked side-by-side?

A. Yes, sir.

Q.- Okay. -And you notice immediately that Mr.. Hewins is-
an odéé@gblqpkiman;and there are two ydungervwhite‘ieméles
in the-adjacent car. Is that correct? S E o

A. ..I poticed that he was older and that there were two
young females, yes, I did.

Q. You didn’t notiée that he was black?

A. I did. But that’s not an indicator to me, sir.

Q. And you did or did not notice the ethnicity of the two
women in the car?

A. I did notice they were white.

Q. Okay. Now, when you pulled up to -- you decided it

was something you wanted to check out; correct?
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1 A. Yes, sir. There was enough indicators that needed my
2 attention, si:.

3 Q. And to go over those indicators again, it was because
4 the Clarion Inn is a high crime neighborhood or area and

5 that he was backed into a épace -- I'm sorry, Mr. Hewins’

6 car was backed into a space, and it was nighttime. At that
7 point when you drove up, are those the three indicators

8 that you had?.

9 A. Yes.. That::it -was night, and the time of night that it
10 Qas, in'a-highfc}ime area and the fact that he was bdéked“
11 in,.- yes.

12 0. Okay. Do you recall the layout of the‘parking,lot,

13 whatmit;appeaped,to,be and exactly how muchwspaée there was
14 between=parking spacings and adjacent.——'oﬁ exeuse me. I:
15 ggua$é i$gwduld bé across the driveway.%ﬁfoﬁﬁhaﬁé”bhe row of
16 :parkingilspaces and then anofher row of Parkingispaces that
17 .you, can:drive through; correct? =~ - . -
18 'A. Yes, sir.

19 Q. I'm going to show you a picture and you let me know if
20 you can identify this picture?

21 A. Yes, sir.

22 0. And can you describe what that picture is a picture
23 of?
24 A, It’s a picture of the Clarion Inn, with appears to be

25  four Xs on it where vehicles were parked at.



State of South Carolina -vs- Erick E. Hewins (2010-GS-23-8295 and 8296) 211
Scott Gardner - Cross Examination by Mr. Harbin '

1 Q. And specifically, the Xs, could you describe what you

2 believe those Xs to be representative of?

3 MS. MONTS: Objection, Your Honor. This is ---
4 MR. HARBIN: Judge, I'm just asking about ---
5 MS. MONTS: He can only testify about what he-

6 knows and not what others have done.
7 THE COURT: Okay.
8 . MR. HARBIN: Well, I'll be happy to. ask him

9 again..

wi
B

10+ - : -~ THE COURT: Do you have another
1. ... MR. HARBIN: _ I do not. ,c -w» . . . -
12 THE COURT: Okay.
13 MR. HARBIN: But he volunteered the Xs.
S L S . MS. MONTS: Your Honor,i we .2an get him another
-:15 43 copy. of .that. 26 P o
164 THE COURT: Well, -==5 & .
AT MR. HARBIN: Actually, Judge; -if you’ll give me

18 one second I may have something else.

19 Q. Do you recognize this piqture?

20 A. It appears to be the Clarion.

21 Q. Okay. And this is substantially in the same condition
22 as far as the parking lot layout as it was on the evening-
23 that you encountered my client?

24 A. It appears so. It’s only partial of the building, so

25 I can’t tell you.

tal

o .
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Q. Well, as far as thé immediate area surrounding where
you were parked and where they were parked at the time, it -
appears to be accurate?

A. It does appear to be, yes, sir.

0. And can you identify in this picture where you recall
Mr. Hewins’.car being pafked,and the two girls that were

parked beside him, where they were parked?

A, The only reason I can’t sir, is the fact I can’t see

RS

.the entire building. That’s kind ofwhqui-judged on the

.other picture.

Q... Okay... So based on thié,picture, you-.are unable to . -

-téll me where approximately you were parked and where

_approximately they were parked? . _.

A.  Yes, sir. Juét because:I canit 'see the whole : IR SR
building, sir. RIS CAERY s S R SRPTIEES SR
Q. Okay. All right. Fa@rﬂenqq@hv; I'11 ask you to take 2L I
a look at this. Can you telL‘thﬁ that is a picture of? o

A. Again, it appears to be the Clarion Inn.

0. And is there anything identiinng that that helps you
identify -- that wduld tell you that that looks like --
that that’s the Clarion Inn? |

A.  It's very -- but yes, just the mere fact that that’s
McPrice Court right there. I know that road right there,
sir. |

Q. Okay. So you’re fairly comfortable saying that is an
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aerial view of the hotel?

A. Yes, sir.

Q. Now, from your recollection of where you pulled in and
where they were parked, can. you point td the section on
that picture as to what area the cars were parked in

relation to which side, front, back, left or right side of

the hotel?

A, Yes, sir. You want me just to point it out to you,
sir? 9

Q. If you wouldn’t mind making -a mark where you believe

Mr. Hewins’ car was parked and the other.vehicle was parkegd.
and then if possible where your car was parked in relation
to those two vehicles.

A, (Indicating.)g e . ) 3

e

Q. Thank you.&:ALlrright; So .your testimony earlier,was- ;

that you saw'thgg;%o cars gnd then you pulled up and your 4
pulled up directly in front of each car, effectively being,
-- I guess your bumper is .front of one car and your
headlights are essentially in front of both cars, not just
one car at a time. Is that correct?

A. Yes.

Q. Okay. And your testimony was that you pulled in but
you did not block them in?

A. No, we did not.

Q. And that you pulled in front of them, directly in

3

4y -
5-
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1 front of both of them, but that there was enough room for
2 officer safety. Is that right?
3 A. Yes, sir.
4 Q. And your testimony was that the parking lot was
5 completely empty?
6 A. Yes.
7 Q. Okay.
8 A. That I can rémember,uyes, sir,
9 Q. Okay. Well, you dor/-t recall seeing any ---
10 .A. No, I do not.
11 Q. .. —--—- obstructions to parking anywhere else in that -
,,,,, 12 parking lot?
13. A. " No.
i4 Q. So you -could have parked anywhere in the parking%lotﬂéf'.

15 because there wereszno ‘other cars, or to your recollection?s -

.

16 A. I wbuId&ééy ﬁdt safely, sir. : RRE L BRI ok
17 Q. Not safely? o : S
18 - A. No, sir.

19 Q. . Okay. And please tell me why it’s not safe?

20 A. In our line of work there are just suéceptible'

21 dangers. And the way that we articulate that and the

22  reason why we stopped there is I put my vehicle in front of
23 their vehicle, but far enough away where when Officer Hall
24 exited, 1if they decided to drive off, she’s not going to be

25 hit. The reason we would not pull into a parking space or



State of South Carolina -vs- Erick E. Hewins (2010-GS-23-8295 and 8296)

215

Scott Gardner - Cross Examination by Mr. Harbin

10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

anything like that is because we would lose sight of one
whole car. And the fact -- and to that point is we can
dodge a car that’s driving at us a lot4easier than us
losing site of a vehicle and then we .wouldn’t be able to
see it. And we wouldn’t be able to dodge the bullet.
That’s the articulation on it.

Q. So your testimony is that it’s easier to dodge a car

that’s coming directly at you rather than being beside -a

car —-- e S
A. And involved in ---
Q. . Before it came. at you? Okay. So, you weren’t

blocking them in, but you were parked directly in front of

both vehicles? . ot

A, gYes,ﬁsir. ‘ ' | : b R
Q?;ngpdwghén_Itbélieve the testimony isyybﬁﬁgotﬁoﬁtwaﬁd‘“
app;ggchgg-the occupants of the vehicles? "y ii: f§;

A... JYes,iwe did. e

Q. Could you tell the jury where you were standing in
relation to the cars, the car doors and the occupants
themselves?

A. If 'Mr. Hewins was facing this way and the other
vehicle was facing this way, I stood between the vehicles
so I could keep an eye on both suspects or both
individuals. And I stood behind the A-frame of Mr. Hewins’

door. That’s common practice in law enforcement. And so
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that way I can see down in?g his vehicle and see his hands.
Because that’s what’s going to hurt us as law enforcement
officers. And I stood more to the siderso that way I could
also keep eye on these individuals over here if I needed
to. But, yeah, that’s why we stand by the A-frame.

Q. So at this point are you already suspicious of them
being dangerous?

A. It’s just good officer safety, sir. 1It’s something

you practice-all- the time. : ST

4Q. Well, you’ve already said that you parked a certain

because -they might charge at .you with tbé'car. “And "‘now ‘you
stood a certain way because -- I'm not exactly sure why.
Perhaps. there is some . kind of danger... What. would they be
in- danger of doing as you’re standing“outside*bf the car?.
@ququnyinumber of things. Anyone cbuiéﬁhaV@?é?weapoh'or

anything like that. It’s prior plannihg is '¥hat keeps us

-§afe{y-And that’s why we just ahead'andu%tanﬁ*in the A-

frame and make ourselves as readily -- have an advantage
the best we can.
Q. So at this point you are worried about the potential

for danger from the people that you approached; right?

A. Yes, sir.:
Q. Because they didn’t approach you, you approached them?
A. That is correct.

Q. And as you approached them, had they committed any
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criminal violations?

A. Not that I could see.

Q. Did you have any specific information that night about
any criminal activity or drug activity in the parking lot
of Clarion Hotel?

A. No, we did not.

Q. Had you received any complaints or calls for service

at that location?

.Aﬁ‘ Not that I remember. T

Q. - To be fair you would have remembered ---

CA. . -Exactly- i_, @ |

Q; Surely,‘you would have remembered if ---

A, I thought you meant -- I apologize. , I . thought. he

meant as a whole department. I didn/t know if there was.

"- Buty- no, specifically I had nof-heard :anything or I did not

receive a call. C s &

Q. And' you had mentioned.that -ong;of the things you’re
looking for is that they’re at a hotel at night. It ie not
illegal, of course, to.be in, to be in a parking lot of a
hotel; correct?

A. No, it’s'not.

0. And you had mentioned that the nature of the parking,
the backing in of Mr. HeWins’ car, was somehow suspicious
because it may be hiding a stolen license plate or hidiné a

license plate, indicating a stolen car. There wasn’t, in

g
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“A, Yes, sir. AR A 2

fact, any information gathered that led you to believe the
car was actually stolen?

A, No. Again, that’s just one small indicator.

Qu And he got out of the car and you ID’ed yourself as a

police officer. You approached them and you’re in between

‘both cars; right?

A. Yes, sir.

0. And were the cars, other than being back in, which

~';apparentlyAthat’s against some ordinznce;.other than being

backed in, were they essentially appropriately parked

-within the lined spaces of vthe' parking lot? o R I
A, I would say so, yes, sir.

Q. Soﬂthey,are what would be-described as just a plain

and ordinary distance from oneé*dnother?

Q. So they weren’t extiremely¥iclose and they weren’t "“1?"';"“

extremely far awaY? SR A

A. That’s correct.

Q. And I believe your testimony was that their windows
were down and they were actually communicating with each
other back and fo:tﬁ?

A. That 1is corfect.

0. So‘you.walk up to them, you’re staﬁding, I guess, at
some point you stop ---

A. Yes, sir.
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Q. —--- you're standing in between the two cars and you
ask.all of them for their identification?

A. Yes, sir.

Q. Now, it is your testimony, I believe, that they could
have both driven off?

A. Yes, they can.

Q. And they were capable of both having been able to
dfive off?

A, Yes.

Q.. Because your car was not blocking the egress of-their

-~ vehicles? o e o . o
A, That’s true.

Q. So what happens ff‘what would you.do if they had iust.
~simply driven of£? - - : -
A.. I would .go backgto my car-and went after them. s
Q. So you gef g- do.you gather their information or does
Officer Hall gather their information? R
A. Officer Hall gathered it.

Q. Okay. But you asked the questions?

A. I believe initially. But Officer Hall, being the
officer that was going to run the information in the
computer, then she took over.

Q. So did she get out immediately with you?

A, Yes, she did.

Q. And where was she standing?
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A. I don’t specifically remember. I believe that she

might have been -~ I can’t remember exactly where she was
standing.
Q. She wasn’t standing beside you, though? She wasn’t in

between the two vehicles?

A. I could not answer that, sir.

Q. So you don’'t recall whether she was in'between the two
vehicles with you getting the information?

A. I cannot recall that. ‘I know at one poinf she did
walk in between there and get the ihformation, but
initially, I .don’t know what she did. - w v

Q. So you’re talking with Mr. Hewins and he had already
given his. information to Officer Hall. So had the other
two occupants of%the other vehicle. And I believe §0urf”*

o .
te

testimonfmw§s;that5he touched his pocket? SR

‘A. Continuously, yes, sir. BERGE Sl -A

Q. Continupusly;tbuched his pocket. And that”indiCatéd
to you that that was -- that was an indicator that he may
have a weapon?

A. Again, that’s one indicator.» But, yes, it is an
indicator.

0. And I believe that ydu indicated that it took some -
time for the.information to come back through your
computer, through Officer Hall’s computer. So I assume

that the reason you know that is because Officer Hall, it
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took some time for Officer Hall to come -- for you to be
informed by Officer Hall £hat she, in fact; had found his
information in the computer?

A. Yes, that is correct. Sometimes the computer just
runs slow.

Q. Okay. But, in fact, the information he gave you did,
in fact, turn up. It took a little while but it was the

correct information. Is that .your understanding?

A. It was the correct information. ’ R
Q.- So at some point you became aware of circumstances
that led you .to.believe that my. client may -be -—- may- pose

some kind of risk to you, so you asked him out of the

Vggiglq”in_quer_to'conduct what is commonly known .as. a

Terry £risk? . - g
4:Auiw Yes, I did. . R
Q. And when you pulled him out of thesvehicle -- now,

- you're-a. :large man, he’s a large man, I assume’ithat you.

didn’t -- y’all both aren’t standing in this small area
between the cars when you did that? Or did you?

A. I believe we Stepped more to the back of his wvehicle.

I think that we were I would say still almost on the

sidewalk, right by the sidewalk, yes, sir.
Q. SO you patted him down and when you patted him down,
you felt this large hard object that turned out to be

basically a wad of cash?
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A. Yes.
0. Now, so you patfed him down but you didn’'t retrieve
the object. You said, hey, what is that, essentially? Not

verbatim, but that’s ---

A, Yes, that’s correct. Yes.

Q. And when you asked him what it was, did he rgspond?
A. He did not. _ |

Q. So he:did not tell you what it was?

A. No.eo SRR

" MR. HARBIN: One second.
Q.- .. You-reached down in his pocket. wI'm"sorry.  “I'm
skipping ‘ahead. You felt a lump in his pocket?

A.. . Yes,: sir. . RO

Qe And then at that point -- a Terry frigk presumably

wopld ‘allow you to retrieve that object ves°-

RAu&. Yes, ‘sir. AR

Q..:- Okay. But you didn’t retrieve the oBﬁect right then?
A. No, I did not.
Q. You said, hey, can I reach in your pocket and grab

whatever’s in your pocket?

A. That is correct.

Q. And he said, yes, sir?

A. That’s correct.

Q. Do you recall exactly how you asked him and exaétly

how he answered?
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be able to touch and figure out whether or not there’s
something you believe could offer some kind of danger to
you and/or your fellow police officers?
A. That is correct.

MR. HARBIN: Excuse me, Judge.
Q. Now, when he -- actually, when you asked Mr. Hewins if
you could go into his pocket, you had stopped and basically

-- I would call it belts and suspenders -- you thought you

~had at the time a right to conduct: a Terry frisk based on

your observations, that’s one way ‘for you legally to reach
in his pocket per your opinion. - And 'you alsd decided to v
get his consent; correct? So basically, you’re covering

yourself twice?

A. I would agree with:that;” yes, sir.
Q. Now, when you detided €6 get his consent, did you stopt | -
and tell Mr. Hewins; how, Mr- Hewins, you don’t have to  ~ # =

give me consent to do this?)'- Coa
A. No, I did not, sir.
0. So you advise him of his Constitutional rights?
MS. MONTS: Opjection, Yoqr Honor.
THE COUkT; What'’s your objectidn?
MS. MONTS: That Mr. Harbin'is incorrectly
stating the law on search and seizure, Your Honor. There’s
no requirement.

MR. HARBIN: I can -- I'll be happy to rephrase

LR IR
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1 A. The reason I would say the reason I said, do I>have

42 consent to place my hand in your pocket, is because I

3 always ask the same queétion the samevway.. And so I

4 believe that’s how I said it!
5 Q. So after you got the wad of cash out, then you thought
6 it was still appropriate to put your hand back down into

7 his pocket? |

8 . A. Yes.

9 w-Q. - Describe what he was wearing, please?

10 " A. Again,'I believe it was blue jeans and a t-shirt, as

we - 11 .. well as I-remember. WL e e W
~ 12 Q. So yod_reach down.in his blue jean pocket and pulled
.,gwjﬁw,13\m_out what . you had felt befor@3. Mw£..mM,. . w e
yé:l4 - A.  Yes, sir. S b e S e
i ﬁw.'§;;15 - Q. Now, there are, I assﬁme;“ﬁnstancésrof Terry frisks o %@;”?5
iﬁ ¢ ¥ 16 where you pat the subjectidown‘dnd do not feel it necessary | SRR I
g 17 to go any furtﬁer than the pat-down because you didn’t feel %

18 anything; correct?
| 19 A. That would be correcf.

20 Q. Now, if YOu don’t feel anything you don’t have a right
| 221 jusf stick your hand in his pocket;lright?

22 A.. T would agree,'yes, sir.

23 Q. And if you don’t feel anything, presumably you were

24 trained to know by touch what is fhere and what is not. I

25 mean, that’s the whole point of the Terry frisk; right, to
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the ---

THE COURT: 1If you’ll rephrase your question.
0. You did not advise him of any rights that he has as it
relates to his ability to refuse to consent to a search?
You did or did not?
A. No, I did not.
Q. Okay. Thank you. I apologize for that confusion.
Okay. So you’ve gotten Mr. Hewins out of the car. You
have patted him down.. You-found the money in his pocket.

And then you go back in his pocket and you find-four loose

pills. And these .appear. to-be the same pills? o
A. Yes.
Q. Okay. And. they haven’t gotten.any smaller over .time, ...

these are theipills~that you reached in and got them ut,=r

the same size@ . g;fi_ R Cod el Ty
A. As far:;as I -can tell, yes, sir. | RN

Q. ‘Now, I beglieve your testimony was that you had waited:
before you got Mr. Hewins out of the car or -- I don’t know

if you waited, but anyway you didn’t pull him out of the

car until backup had arfived?

A. That is correct.
Q. And is that an officer safety issue?A
A. That is. Just the fact that there was three of them

and pretty much one of myself while Officer Hall was in the

vehicle being able to observe us.
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Q. Now, there’s three of them,~but let me be clear, at
this point you have no reason to believe that the two girls
are offering any danger. You'’re just nofing the number of
people simply, three civilians and two officers; right?

A. . I wouldn’t -- I mean, I just wouldn’t -- I wouldn’t
say-that, sir. I mean, until I'm proven otherwise, I’ve
always got to be careful, sir.

Q. Now, the Solicitor had asked you whether or not it

was, in fact, that- there was a law againsf backing into a~

parking spot?-

... A, That!s correct, sir.

Q. And you said -- you answered affirmatively, that there

is some prohibition.to backing.into a parking spot?.. .. .

A, Yes.i There is.a city ordinance. Cp e
Q.  And |§«befieve y’all may have covered this, But ‘that'is
a citation; correct? _ SRR R

A. Yes.. It"s a parking ticket. e

Q. And that means that that is not a custodial arrest.
You’re not going to handcuff somebody and arrest them for
parking backwards?

A.. 'No, I would not.

Q. - And at the time, I believe, you said that at the time
that you reachéd in his pocket, you found those pills and |
that you had gotten some information, that you believed

those pills were prescription: - I can’t remember what yoﬁ
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1 said they were, but you can repeat that if you’d like.

2 Then you handcuffed him; correct?

3 A. That is correct. We did confirm through poison

4 control that.it was a Schedule IV drug.

5 0. All right. And then after you handcuffed him then I

6 believe you said Officer Hall was able to come and say we

7 finally found him in the system. I think ——_because I

8 believe that you said she wasn’t present for the frisking,
9 that she mgs‘able to, I guess, immediately after she

10 confirmed -- not immediately after —- but afterwards

11 _.confirmed that. the information that y’ald had been

12 éttempting to look up, she actually did, in féct, find. 1Is
S 13_”d;hquxpg;‘gecoilectiqp?

14 AL wsYes. ' o 1o

15:. Q- ;;qu, when you were -- and I apelogize for iskipping
lﬁp‘éangﬁd a little bit. I don’t want tq;ﬁorgggianything.

17.. ¢WheQ£you approached Mr. Hewins and asked him;what he was
18 doing, what was his response as to why he was at the hotel
19 that night?

20 A, Again, he advised me that he was there to visit, in
21 his words, his baby mama in room two -thirty-seven, two

22 thirty-seven, but that he douldn’p remember her name.

23 Q. Okay. And in the course of your investigation and/or

24 the investigation of your fellow officers, did you, in

""" } 25 fact, confirm that he was visiting someone in room two
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thirty-seven?
A, That is correct.
Q. I'm going to hand you a piéce of paper. Let me know

if you know what this is.
MS. MONTS: Your Honor, may I see it?-
MR. HARBIN: I apologize.
0. Let me show this to Ms. Monts.
A. It. appears to be a CAD report, which is what they call
the- reports printed from our dispatch.
Q. Okay. And are yéu able to look at that piece of paper

-—and tell-what time you arrived on the‘scene? - Or does that

indicate what time you arrived on scene?
A, . ..I'm specifically not trained~towreaduthese,-sir, But
it appears -- it says that it openéd om - it’d be twelve
»?ﬁthirty in the morning, twelve thfr%y—éfi'ihithefﬁorning.
“¥Q..' Twelve thirty-six in the mofning? ¥
“A. - Yes, sir. | ' S O
Q. I appreciate you giving me civilian time.
A. Yes, sir.

MR. HARBIN: Judge, I'm marking this as Defense
Exhibit 1. |
(WHEREUPON, Defendant Exhibit Number 1 was marked for
identification.j

MR. HARBIN: One second, Your Honor. No further

guestions.
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Thank you, Officer.
THE COURT: Any redirect.
MS. MONTS: Your Honor, was that.last report
entered into evidence?
MR. HARBIN: No, ma’am.
THE COURT: Only marked.
MR. HARBIN: Just marked.
MS. MONTS: Yes, Your Honor.
REDIRECT EXAMINATION -
‘BY MS. MONTS:
Q. Officer, .in your experience with-CAD reports, are
those times sometimes off?
- A, ...Yes, very much so. -.I don’t have a lot of--experience
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in CAD reports, but it’s_%eariy just what time the officer
was able to call out.%“ii?? R

Q. And sometimes arélofficé¥s called out who don’t
actually arrive? Tl Fv “

A. I believe so.

Q. And is itrjust the employee—at 9-1-1 who enters times

based on their information?

A. Again, I'm not trained iﬁ that, nor have I ever worked

in dispatch, but I believe that’s how it works.
0. And regarding when you and Officer Hall counted the

money that was on the Defendant at the law enforcement

center, did you delineate or distinguish what denominations

229

i




1
2

10
~11
12

13

14
15
16
17
18
19
20
21
22
23
24

25

State of South Caroling -vs- Erick E. Hewins (2010-GS-23-8295 and 8296) - : 230
Scott Gardner - Recross Examination by Mr. Harbin

of each dollar form?

A. Yes, we did.

Q. And did you make a record of that?

A. Yes, we did.

0. Do you have that with you?

A. I don’t have it up here, no.

Q. Is this_a record that you wrote? Would that help you

refresh your memory?
A. Yes, ma’am. T

Q. And can you please tell us‘what denominations the

money was..in? e e NS - A o

A. - There was four one hundred dollér bills; there was

twenty twenty dollars;. thirty-four ten dollar bills; fifty—-mL<-ww~-

two five dollar bill@; thirty-seven one doilaribills; and

then the one one'hundﬁed@dollar‘money order. RN

MS. MONTS: ¢ No ‘further questions. C o

MR. HARBIN: Judge, just br;efly.
THE COURT: Briefly.
RECROSS-EXAMINATION
BY MR. HARBIN:
Q. Although you can’t verify the accuracy of the CAD
report, do you have any reason to believe that a dispatcher
would report you’re on the scene to a particular address

before that incident actually occurred?

Q. Thank you. & ¢ Sxi o ! AR
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A.

Q.

No.
Thank you.
MR. HARBIN: No further questions.

THE COURT: All right. Thank you, Officer

Gardner, you may step down.

THE WITNESS: Thank you, Your Honor.

THE COURT:  You may call your next witness,

Solicitor.
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MS. MONTS.: <«Your -Honor, the State calls Officer

Rachel Hall.

- THE CLERK: Ms.-Hall, if you would come forward -

to be sworn in.

Do you, solemnly sweér or affirm that the testimeny. - .- .-

you’re about towgive is the truth, the whole truth:and=w- -
nothingsbutjtheystruth, so help you God? ' SR I A
:"THE ‘WITNESS: I do. , ST Gt

~ THE CEERK: Thank you. You may be seated. Would

you please state your name for the record.

Hall.

THE WITNESS: Yes. My name is Officer Rachel

RACHEL HALL,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION

BY MS. MONTS:

Q.

Officer Hall, can you please tell the jury where

BTN
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you’re employed and how long you’ve worked there?

A. Yes, ma’am. I work for the City of Greenville Police
Department. And it’s just been over four years now.

Q. And on August 9th of 2010 were you employed at the
Greenville Police Department?

A. Yes, ma’am.

Q. And so at that point you had been with the police
department how long?

A. Approximately two and a half years.

0. And what was your duﬁy at that time? What were you
assigned to.do? - -~ o o LT T

A. Yes, ma’am. Myself and Officer Gardner were assigned

- to a .plain«clothes patrol; which we call Aggressive Patrol

Unit. EBasically,‘we ride in an unmarked vehicle fn"plain
cldtﬁiﬁ@?'ﬁhich as Officer Gardner did expiéiﬁfiaﬂbeé'us
to lget¥a I'iftle bit closer without being obséfved“ﬁﬁiﬁe as
quickly. It allows us to get closer to crimes that could
be in progress.

Q. And prior to your starting at the Greenville Police
Department, did you go to the.Criminal Justice Academy or
receive other training in law enforcement and safety and
different_types of crimes?

A. Yes, ma’am, I did. I studied Criminal Justice at
Greenville Technical College. YI also went to the Criminal

Justice Academy.
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1 MS. MONTS: No further questions.

2 : THE WITNESS: Thank you.

3 THE COURT: You may cross—éxaminé the witness.
4 _ MR. HARBIN: May it please the Court.

5 i CROSS -EXAM_INATION

6 BY MR. HARBIN:
7 Q. Good afternoon.
8 A.- Good afternodn.

9 - -Q.w “The information that you got from my “¢lient did, in

10 fact, eventually turn up in your computer ‘as correct? Is

12 A. Yes, sir.
--13 .- 0., -And, in fact, you went back-and-asked him-to spell his
14 last name so'you could get thatféorf§ét information;
15 ‘A, Yes, sir. | éf?}@& ey
2% 0. And is it possible that‘%hg"sﬁgflihg that you
lj}a briginally assumed was just 'simply fﬁCOrrect or that he

18 didn’t enunciated it well enough for you to know?

19 A. You can assume that, yes.
20 Q. "And he was not charged with false information?
21 A. He was not.

22 Q. And by the time you ran his information and you did
23 discovery, I believe per your testimony, that he was
24 suspended, he was already out of the car and I believe that

25 Officer Gardner had testified that by the time you reported
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1 back his license status, he was already actually in

2 custody?

3 A. That is correct.

4 Q. So that was not the reason for his custodial status or

5 even to pull him out of the car, not his license status?

6 A. I'm sorry?

7 Q. The fact that he was -- his license was suspended was
- 8 . not the reason to take him out of thé"cér, nor the reason
9 e £O

10 © A, Correct. That’s correct. '

awr <o o1l e Qe Nowy you did say that&When'you‘approached the car you- A

12 saw my client sweating, and you saw -- you said that you
Muﬁuﬂ23”<13@;saw his hand touching his.pocket.repeatedly?. . - e
w14 A, Yes. BN » : g e
;j@m{ ﬁgiv15 - Q. Okay. Dovyou remembeﬁ“iffitféjhisﬁiight hand or his *’f&@? R
4 e 16 left hand? ?{iﬁﬁ‘:*ﬁf o ' L R S
. = 17 A. It would be his left hand.:!r ’ - S

18 Q. His left hand,‘okay. And I believé your testimony was
19 that that was some -- that was an indicator that you were
20 keeping in your head as to this is important to note?

21 A. Yes.

22 Q. This is one of the indicators that Officef Gardner

23 indicated -- I'm sorry. I don’t mean to use the word

24  indicate too much. One of the indicators that he notice

25 that gave him rise to believe there might be 'something that
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he needed to be worried about?
A. Correct.
Q. Okay. Now, once you noticed this indicator, and I

believe you said he repeatedly, repeatedly, I’'m not sure
what your verbiage was, but basically constantly was
rubbing his leg. Did you communicate that to Officer
Gardner?

A. I don’t recall. I don’t think I specifically said,

hey, Gardner, he keeps touching his pocket.

~that you needed to stop and alert Officer Gardner to?

A. Ihat’s correct.

Q. You also said_that Officer. Gardner got out just a .

- little bit beforesyou.did and while héAwas getting ou£ you
were calling ghh gfbegiéve was the phrase that you use&}gio
dispatch? Cws o ¥R RS
A, Yes. - o a
Q. And you do that routinely so that they know when
you're on the move and they know when you’re stopped?

A. Correct.
Q. So they know what you’re up to in case somebody needs

to come help you?
A. Yes.
Q. Okay. And you would concede that dispatch is going

-- when you call in, do you believe that they note it?

247

Q. Okay. So by -- in and of 'itself, it wasn’t something

(L

to

I

f2
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mean, do you believe that somebody’s actually paying you
attention?

A. Yes.

Q. Okay. I hand you a éiece of paper. And tell me if
you recognize those, please?

A. This does appear to be a printout of é CAD report that

we could get from dispatch.

'Q. And from that printout can you tell whether or not

they noted your arrival=on: scene that night?

A. Yes, sir.

Q.. And whatptimé,would'that beé " ". - w5
A, It was be twelve thirty-six, just aftér-midnight.
Q. Thank you.
MR.; HARBIN: At this time, we would moye'féf'this
to be admitteéd:into évidence as Defense Exhibit If7 B+ - i,
'M$3 MONTS: And, Your Honor, the State would
object becausg there’s no one here to autﬁentica£E“what'§ll
these times and dates mean. And these officers have both
said they were not familiar with this document. |
MR. HARBIN: I would submit that this is a
business record. - She’s recognized what it is.
THE COURT: 1I’'1ll allow it in over objection. It

may be marked_énd admitted and may be published to the jury

"as Defense Exhibit 1.

MR. HARBIN: Thank you, Judge.
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(WHEREUPON, Defendant Exhibit Number 1 was admitted

into evidence.)

Q. While you were up near my client and-asking -- I guess

at the time you were asking him for his information and/or

clarifying that information you got previously, at anytime

did you direct him yourself to put his hands on the

steering wheel or put them where I can see them or anything

like that?
A. I don’t recall.
Q. - Thank youw
~ .. MR,
you.
_ THE. COURT:
~+ <MS. MONTS:
n ﬁ;‘u%gTHE:COQRT:

You ‘may Step down.

HARBIN:

No-further questionsy  Judge. Thank
Any. redirect? - Coe e

No, Your Honor. . R ng

All right. Thankiyéd%?Of%icér_Hali.

:a2-9

"3

,ng.gForeman, ladies and gentlemen, this miéﬁt-be a

good time for us to take a break.

If you’ll go back to

your jury room, I’'ll remind you again not to discuss the

case one with another in any way.

We’ll take about a

fifteen minute break and be ready to start with the next

‘witness.

Everyone else, please remain seated while the jury

retires.

(WHEREUPON, the jury exited the open court at

N
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approximately 3:41 P.M;)-
THE COURT; All right. Let’s take about a
fifteen minute break.
MR. HARBIN: Thank you, Judge.
(WHEREUPON, the court stood at recess for a short
break.)
THE COURT: All right. Solicitor, are you ready
for your next witness?
_ QMSf MONTS: Yes, Your Hénor. | __}zguu

rTHE-CCURT: All right. If the jury’s ready, you

. £an _have them come in, Ms. Simms. o

v

25

.Before they come in, I mentioned to both of you in the

“Jjury_selegtion process that O?Q.Of the jurors had‘been
‘prqupted,tomorrow for a doctor’s appo%ptmant,,l think
;{gpogpdgtwelve o'ciock; I'm going ngmgﬁtti thatvas they
‘lqgﬂﬁleayg-today. I don’t knowlif she qqgl?~ge§}other -

,-arrangements made. Otherwise, we’ 1l nged to.-~ I don’t

-

know where we’ll be in the trial then tomorrow. I guess
we’ll still be taking testimony maybe. But either we’ll
have to take an extended lunch break or either she can
perhaps reschedule her doctor’s appointment or we’ll have
to go with one of the alternates. I was going to just
mention that today as'they leave and just tell her that
we;ll do our best to accommodate her tomorrow and maybe

even say I don’t know if those appointments could be
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MR. HARBIN: Thank you.
Q. After this incident were you -- did you continue as
his supervisor for some time?
A. I did.
Q. Thank vyou.
MS. MONTS: Nothing further.

CROSS-EXAMINATION

BY MR. HARBIN:

0. Good afternoon, Sergeant.
A, Good afternoon, sir.
Q. - It is_your testimeny right now- that you arrived on

scene and immediately saw Officer Gardner conduct a Terry

~ Frisk. Is that my understanding.of what testimony you.just

1

gave? HE
A. Yes, sir. I db§§#§ed&h1m sfanding_outside with

-

Detective Gardner.}g? ?

~ 0. I hand you what hés béén previously marked as

Defendant’s Exhibit Number 1. If you‘could take a look at
that and tell me if you know what that is?

A. Yes, sir. This is a copy of the CAD report from the
department computer system dispatch.

Q. From that report can you tell when Officer Gardner and
Officer Hall arrived on the scene?

A. Approximately twelve thirty-six a.m.

Q. From that report, can you tell when dispatch had you
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A. No, sir. No, ma’am. Sorry.

Q. Bﬁt have you deéalt with him on other occasions?

A. Yes, ma’am.

Q. And have you been his super -~ at that time had you

been his supervisor?

A. Yes, ma’am.

0. And what was your procedure with him when this éort of
incident would occur? Perhaps if there was a Terry Frisk
or a consent Search,_is there any procedure or protocol

that he is to do under your tutelage?

“A. Yes, ma’am. All officers are trained per certain

procedures to obtain reasonable suspicion to determine

whether a search, Terry Frisk, is necessary. Prior to this

point, I-had been supervispr over Detective Gardner for

- approximately four plus-months:: “E had, :during my ridings

around, had heard him initiate ;several traffic-stops and
several field interviews;_bad‘érrived on scenes to assist
him as a contact or és a cover officer while he was a
contéct officer. Evéry time he felt he had reasonable
suspicion to conduct a Terry Frisk or search of a vehicle
or a moped, he normally -- always asked ---

MR. HARBIN: Judge, I would object. It sounds
like he’s attempting to bolster Officer Gardner’s judgment
somehow.

THE COURT: I sustain the objection.
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arriving on the scene?

A, Dispatch has me called out at twelve forty-eight.

0. Twelve forty—eight. So twelve minutes after Officer
Hall and Officer Gardner arrived?

A. Yes, sir.

0. Do you recall giving testimony in a-separate

proceeding whereupon you were asked the order of events,

specifically relating to when you went to see management
and when you went to room two thirty-seven as it relates to
the timing of the Terry Frisk that you say you witnessed?
A. Yes, sir. .

Q. And in that earlier proceeding, did you not give the

exact opposite recitation of the time line of events?

A. - During the ga;lieritestimonyy’l recited what was on’my
report. ,ocom T oh T S e
Q.  And is .your geport -- when did you write that:report?
A. It would*héﬁgibeen that morning. T

Q. So I guess technically it was the 9th after midnight,

so on the 9th as well; correct?

A. Yes, sir.

Q. Okay. And obviously you are not going to write
something that’s false on your report. Is‘that correct?:
A. Correct. |

0. Okay. 2and is your recollection better today or would

it have been better several hours after the incident?
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A. It would have been better after the incident, yes,
sir.

Q. And do you dispute that your report basically has it
written that you arrived on scene, you saw‘Mr. Hewins
standing, not being frisked, but standing, then you made
contact with Officer-Gardner?

A, Yes, sir.

Q. And subsequent to that contact with Officer Gardner, .
Officer Gardner gave you information about room two thirty--
seven that.you then. investigated by going to the
managemgnt’s_gffice?um_ |

A. The report says that I made contact with Detective
Gardner and theAnggt baragrap@ was that I went to thé

office, yes, 'sir.

Q. ;Andyafter-going to the office, I belieVEEY§ﬁ'd$§dfthaﬁyw7”

information. te do your own bit of investigatioen®on ycur

vy
.

A. Yes, sir.

Q. Okay. Now, the only thing I’'m confused about is why

the discrepancy on the_reportvand what your testimony is
today?

A. ~As I recollected after the earlier testimony provided
and in reviewing my notes, the time frame seems to be out
of kilter. The report is not.necessarily chronologically

-— may not be chronologically correct.
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Q. And do you have those notes that you referred to. with
you today?

A. No, sir.

Q. You do not?

A. No, sir. I don’t recollect keeping any field notes

from that date.

Q. Okay. So what notes did you refer to to help you

recollect something that -- other than what was put on your
report?
A. . The other officers"reports.

Q.  The other officers’ reports?
A. Yes, sir.
Q

So you used the other officers’ reports to help you

. recollect what-was -correct and not your own, report? 1In

W

3

(-other words, not your notes, their;notes? ;; .

A. . Well, their reports, not their .notes;=correct.

Q.;g:Ifm sorry. Their reports, notithr report. So

-essentially you’ve convinced yourself that their report and

chronology is better than your chronology or more accurate,

yes or no?

A. No.
Q. So your chronology in your report is the truth?
A, Yes.

Q. And your report has you approaching Officer Gardner

‘while Mr. Hewins is standing, not handcuffed, not being
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frisked, speaking to Officer Gardner, getting information,
going to the management, then going back to your car, then
coming back to report what you.did or did not find out
about room two thirty-seven occupant, then witnessing the
Terry Frisk by foicer Gardner? |
A. Yes, sir. That’s what my report ‘says.

Q. And that is what is true?

A. ‘That’s certainly the reflection of thé'report, yes,
sir

Q. I’'m-.asking you what’s true, Officer?

A. It’s been xﬁo‘andma half yeais,wsi;. I don’t remember

the chronological events of the night specifically. Just

based on one other report from that,eVéning,

.Q.  But you acknowledge that your report is very specific

in the chronology? VT L

A..  Yes, sir. : g
Q. . And your report indicates spécif@éally that you pulled
up, saw Mr. Hewins out of his car standing. And you made
contact with Officer Gardner while Mr. Hewins is sfanding.
Then you went to management to get information about the
océupant of room two thirty—éeven based on the information
you’d gotten from Officer Gardner. Then wént to you car.
then went all the way —-- not all the way back. Then you
went back to Officer Gardner. Then your report says you

witnessed the Terry Frisk?
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1 A. Yes, sir, that’s what the report says.
2 MR. HARBIN: One moment, Judge. No further

3 questions. A

4 Thank you, Officer.

5 THE COURT: Any reply or ---

6 MS. MONTS: No, Your Honor.

7 'THE COURT: * You may step down.

8 If I éould see the attorneys for a moment as far as
:9 scheduling for the next witness.

,10Lm; (WHEREUPON, Ms. Monts énd Mr.iHarbin approached the
| 11 bgr.)
12 THE‘COURT: Mr. Foreman, ladies and gentlemen, I
(:: 13 think this might be the best time for us to break. We have
. 14 .. another matter -that we need to take care of today. And
115'_ rather than keeping ygugygitingéané have téstimony later

16 this afternoon, I thig%iwe';;ﬁjust break now. As far as
I 17 scheduling purposes, I think;%t would be better for you to

18  be here at nine-thirty in thé morning instead of nine

19 o’clock. That’s when we usually start. Based on the

20 schedule that we have now, I think nine-thirty will be

21 better. I certainly anticipate we’ll be ready to start

22 with you then and not keep you waiting at nine-thirty.

23 Yesterday, during qualification, one of you I think

24 had an appointment that needed to be met and I promised

25 that juror that I would do all I could to accommodate; I
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don’t know if the appointment could be rearrangéd‘or not.
But if that juror does need to make that appointment,
perhaps a statement to that effect or sort of a chronology,
again, using that word as to when thé break would be need
to be, perhaps we can -- we’ll do all we can toraccommodate
that, to break a little eérlier for lunch.or whatever we
need to do. If it can’t be worked out then please let the
bailiffs know and just write out a little statement to that
effect as to what time framg_itlis‘ And we’ll do all we
can to accommodate that if weicanp 

If you’ll be back at nine-thirty in the mo:nihg, we’iL?
be ready to start; Have avgood eveniﬁg. I remind you
again not to talk.abpﬁt Ehe case,“not to do aﬁy kind of
independent researcb'oréaéy‘social media:  That’s against @
your oath. Youﬁvevhadega‘high commitment. We’re in the = ™"
middle of the trigl: Everything you’'re going to need tol%~i-
know to make a deci§ion;in this cése is goihg to come in

this courtroom. These attorneys, I’m sure, are going to
, : g g

give you the information you need and not some other

-source. That’s your commitment to them. I know you’ 11l

fulfill that.

Have a good evening ladies and gentlemen. 1I’11 see
you back in the morning at nine-thirty.

(WHEREUPON, the jury exited the open.court at

approximately 4:41 P.M.)
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1 Do you solemnly swear or affirm that the testimony
2 you’re about to give is the truth, the whole truth and
3 nothing but the truth, so help you Ged? '

4 THE WITNESS: Yes, ma’am, I do.

5 THE CLERK:  Thank you. You may be seated.

6 Please state your name for the record.

7 THE WITNESS: Megan Elizabeth Newman.
8 MEGAN NEWMAN,
9 .. .. BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

10 . i -~ DIRECT EXAMINATION

11 BY MR.. HARBIN:

- 12 Q. = Megan, good afternoon.
124 "A."i “Good afternoon. ) )
14:,_Q.; It’s not quite afternoon. Sorry about that. Do you

18 irecall -August 9th, 20107 e Fooemh oS e

16 A._"Yes, sir, I do.

17%: Q. And were you at the Clariorf Inf®
18 A. Yes, sir.
19 Q. Could you tell the jury -- I'm going to try to make

20 these as direct questions as possible. Can you tell the

21 jury approximately what time you recall, what time of night
22 were you -- did you arrive at the Clarion Inn? |
23 A. It was after like twelve, twelve-thirtyish maybe

24 twelve-forty. I'm not sure of the exact time but it was

25 after twelve o’clock.

D LR e
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Q. So sometime late in the evening?

A, Uh-huh (affirmative).

- Q. And why did you go to the Clarion Inn?

A. To meet Mr. Hewins to -- we needed -- it was going té
be three vehicles, therefore you three drivers. So I was
going to drive my friend Taylor’s car, she was going to
drive the Lexus and he was going to get the truck. And he
was going to take the truck and we would take the other two

cars home.

Q. - Let-me back you up. What car didiyou_drive”to the

.LClarion?

A: - I drove the Toyota Camry:
0. -Okay. And whose Toyéta is that? "

A. My friend Taylor. - m;'.w  o -z s

D

Q.....Okay. .And is Taylgrwypurwigighd?nmwww“.

A.  Uh-huh. (affirmative)s §  vi S S

(27

Q. Well, YOu just said your f§ieﬁd. How does Taylor know
Mr. Hewins? |

A, They were seeing each other‘at the time.

0. Okay. And do you know Mr. Hewins? Now, do you call

Mr. Hewins Erick or do you call him Mr. Hewins?

A.  Frick.

Q. Okay. So do you know Erick just through Taylor or do
you know him independently?

A. No, I met him through my father.
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Q. Okay. So you know Erick and you know Taylor and you

know Erick ---

A. Yeah.

Q. Okay. So yoﬁ mentioned three cars. Can you back up
~and tell us -- you drove one car, Mr. Hewins, did he drive?
A. Yeah. He was in the black Lexus.

Q. Okay. So he was -- so he had a vehicle at the
Clarion?

A. Yeah. That was -- he was-already there.

Q. Okay.

A, We went there.just to meet-him.

Q. Okay. And where does the-third Vehiéle come into -

play: Could you -try "to: make: 'sure ‘the jufy.understands'why

there’s -- where the three vehicles come from?

A.  The third yehicle was at.the. shop. And we were taking ..~
—= We were going; o foldlow him to go get-his truck. And the
just bought that Qar‘ﬁgr my friend. So she was getting her "i&,
car and then I was taking her car back to the house so she

could get her new car.

Q. So, as you said, you had three cars, you neéded three
drivers?

A. Yes.

Q. Okay. So do you recall how you were positioned --

well, excuse me. When you pulled up was Mr. Hewins already

there?
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Megan Newman - Direct Examination by Mr. Harbin

A, Yeah. His car was already backéd’in.

Q. Okay. lAnd how did you pull in, where did you park?

A. We pulied right beside him. And then we called him
wheﬁ we got there. .

Q. And did you pull in front-ways or back in like him?

A. No, we pulled in.

Q. Okay. So that means that -- well, does that mean that
your driver’s door faced his driver’s door?

A. Uh-huh (affirmative) .-

Q. Okay. And so he wasn’t in his car when you got there?
A. No.
Q. Okay. - S0 you said‘ybu“called”him, where was he? ~ -

A.  Well,’'I didn’t’ call him.” She called him. But hé was =~

upstairs. o L o

Q. And she As2.. .. . . e o g

A, Taylors - "7 * ¢ - AR SR
Q. _Taylo’r-. & 4,,‘ - _ . TR 4 it
A, Yes, sir.

0. And Taylor called him and he was upstairs and then
what happened?

A. He came downstairs and got in the car. And then a few
minutes later Officer Gardner and Ms. Hall drove up and ...
Q. Okay. You said a few minutes later. What are y'all
doing sitting in the car for a few minutes»before they pull

up?
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A, Talklng about where we were going to get the truck.

Q. . Okay. And I presume your windows are down?
A. Yes, sir.

Q. Now, you said thet Officer Gardner and Officer Hall

pulled up. Can you describe where they pulled up?

A, Yes, sir. Directly behind our cars.

Q.. Okay. Now, your bumper is facing which direction?

A, My bumper is facing their car.

Q. ' Facing thé officer’s car?

A. Yes, sir.. - -
Q. :-Okay. And Mr. Hewins, you said, was backed in?

A. --Yes, sir.- . - oo

Q.7 :"Okayi. ~ So’ does that mean his bumper was fac1ng the car

or his headllghts are facing the car? B

W

A.. i Histheadlights. are facing the car. e f-.- 3. o - oo

Q:: wAnd-you said that they pulled in front¥of Bth of
y'all. £an you describe specifically what vou ‘mean by,
they pulled in front of both of y’all?

A, Yes, sir. We were parked on the right side of the
parklng lot. So when they drove down, they would have been
driving on the right'side. I hope they weren’t driving on
the wrong side of the road. But they should have been
driving on the fight side. And they stopped directly
behind our cars.

Q. Okay. I'm going to hand you a piece of paper and let
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1
2

10
11

me know if you know what this is?

A. That is the Clarion Hotel.

Q. Okay. And that’s been marked, for tﬁe récord, as
Defendant’s Exhibit 2. How do you recognize that picture
particularly?

A, The stairwell that he came down is right here.

Q. Okay. And do‘you recognize and can you tell from that .
picture exactly where your vehicle was parked that night?
A. Yes, sir. It’s not the one next to tﬂé handicapped,

but the next-one. - =

Q. . Okay. - And this picture, is this the same as --

12

13
14

15 AAL L Yes, sir... .

16¢

17
18
19

20
21
22
23
24
25

‘because this is'nowf'you know, 2013, this was a couplé or

» coupile’and’ 8" half years ago, is this picturé the same as

A

ﬁyougiemember -—.recall it being at the#timé? Coe

Q. xi0Okay. 'Now) I'm going to hand ydu‘a péH.’ Can you make

ia mark, and I recognize that there’s cdrs #n that picture

that surely weren’t there that hight, but could you make a
mark where your car was?
A. (Witness complies).

Q. Do you mind denoting that with a C. We’ll do that for

Camry.
A. (Witness compliés).
Q. Can you also make a mark where you recall Mr. Hewins’

car was parked? If you will mark that with an L, please,
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for Lexus.

A. (Wifness complies).

Q. Okay. Now, do yéu recall exactly where -- okay. And
for the record, you’ve marked with an X the spots?

A. Yes, sir.

Q.- Can you mark please where you remember the patrol car
was parked?

A. (Witness complies).

Q.. Okay. 1If you want to put a P-fof patrol car, that’s
fine. Okay.. Now, specifically, do you,recail exdctly how
far away the patrol car pulled: from your car?

Af-”-She had enough room, Ms.- Hall:had enough -room to get
out.- But, I mean, if I tried. to back out; I would have
tpgk out thg back of their car.

Q. Okay. Was it possible for vgu..to Back out and then

leave? - T R
A. No. S
Q. Could you see whether -- could you observe whether or

not it appeared that Mr. Hewins had any room to leave?

A. No, sir.
Q. You could not observe it?
A. No, I could observe it. There was no room for him to

leave. If you pull in front of two cars neither of them

can get out, you know.

0. When they pulled up, what did you observe the officers
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do, if anything, once they pulled up?

A. I believe Officer Gardner got out first and he came to
- Erick’s window.
Q. Okay. And at this time was your window still rolled
down?
A. Yes, sir.
0 And was Erick’s window still rolled QOwn?
A. Yes, sir.
0 What did you hear, if anything?
~A. . ..I know hé asked what were we déihgfthere;" And he
. asked for everybody’s name. Anq ---well, he asked for our
license, but I guess he asked for Erick’s nani€ because he
didn’t have Erick’s license. *But he got our license and
‘ran our. names.
Q. . Okay. Well, hewagked*yeﬂnwhat:you#were doing. Did
you tell him what you: were doing‘theré?
A. Yes, sir. : ; *@f
Q. Did you hear anyone else answer his guestion?
A. Everybody answered him.
Q. Okay. .Did aﬁyone give a different answer tha£ you
heard?
A.. No, sir.
Q. So everybody told him exactly what you were doing?
A. Yes, sir.

Q. Now, the windows are down, so did he talk to y"all and



State of South Carolina -vs- Erick E. Hewins (2010-GS-23-8295 and 8296) i 325
Megan Newman - Direct Examination by Mr. Harbin :

1 Erick at the same time or did he talk to you and ---

2 A. He approached Erick first.

3 Q. Okay. What can you describe, if anything. I don’t

4 know if you were able to hear the'entire cénversations.

5 But what did you hear specifically as it regards to Mr.

6 Hewins and Officer Gardner'’'s conversation?

7 A. I’'m not too sure of what their conversation was

8 because he wasn’t talking to me. So I can’t say what he

9 said or what Erick said because I’'m not really sure what
-10..  they were talking about through the-car.

11 Q. Okay. At some point, Officer Gardner testified that - -

12-- he asked Mr. Hewins to exit the vehicie?

"i“{ﬁ 13 A. - Yes, sir. "
14 Q. Do you recall him exitiﬁg the vehicle?
~ 15 A. Yes, sir. s .0 o . . R

16 .Q. Okay. Andyl apologize. Let me back up. Wheré”wé§“*f*
17 Officer Gardner-standing? : s i
18 A. He was standing in front of Erick -- in between our

19 doors because both of our -- we were right beside each

20 other, so he was at Erick’s front door and pfdbably ébout,

21 I guess, where my door opens at,-the crack right there

22 where it opens.

23 Q. How -- you can either, you know, use your hands or try
24 to guesstimate, but inches, feet, or yards or however loné,

o 25 how far away was your car door from Erick’s car door?



T

10

11
12.

13

14
15
)

17
18
19

20

21

22
23
24
25

State of South Carolina -vs- Erick E. Hewins (2010-GS-23-8295 and 8296) : 326 -
Megan Newman - Direct Examination by Mr. Harbin :

A, I mean, normal parking spot space. Probably about
like this.

Q. That seems awfully close. Could you have opened your
door to get out? |

A. - Yeah.

Q. Once Officer Gardner came and stood in between your
car and Erick’s car, did you have foom to open your door?
A.b No. I mean, I may could have shimmied my way out df
there because I’m smaller, but no.

Q. And could you obServe where ‘Officer Gardner was
standing in :relation to Erick’s door and whether or?not ;t
appeared that that door could have been 5pened?' Could have
been opened?  “uI.

A. He max,havéAopened his. door,. but he couldn’t have ..
gotten ggpégfwtbeﬁgarjwithwhim standing right theré1~g§fw4
Q. 'Begausﬁ hexwas standing right there? e W s
A.  Yeah. .

Q. Okay. And do you recall when Officer Gardner gotiMr.
Hewins out of the vehicle? Not what time but do you recall
that he got him out of the vehicle?

A. Yes, sir.

Q. And what did he do with Mr. Hewins or what did Mr.
Hewins do when he got out of the vehicle?

A. He brought Erick to the back of his car and to the

front of my -- well, Taylor’s car, but the car T was



State of South Carolina -vs- Erick E. Hewins (2010-GS-23-8295 and 8296) } 327
Megan Newman - Direct Examination by Mr. Harbin

1 driving.

2 0. Okay. And the front of your car would have been

3 facing the motel; right?

4 A. Yeah. He was on the sidewalk by then, probably about
5 right here.

6 Q. Okay. Can you put a small circle Qhere you believed
7 him to have beén standing?

8 A. (Witness complies).

9 Q. Okay. So'he took Erick out of the car and thén put
10 him within sight. And-so you’re facing Erick at this.

11 point; correct? 1

12 A.. Uh-huh (affirmative). -\m,, : e

13 ---Q.  ~Wow,; Officer Gardner said he todk him otit- and frisked
14 him. Is that what you recall?

15 _ A.  _No,.sir. . . e e e

16.;;Q§» :What did you recall? What do yougrécalfiseeing?

17 :A. "4 know that other officers arrived.:.I'can’t tell you
18 exactly‘ﬁhen they arrived. .But I know that Officer Gardner
19 and Erick stood here for a good while.

20 Q. But do you have any guesstimate as to what a good

21 while is?

22 A. Probably fifteen minutes or maybe a little bit more.
23 0. What were you able to observe, if anything, other than
24 simply, you know, at some point something happened?

25 A, Yeah. The only thing that I reaily heard verbally was
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Erick say why the H-E-L-L are you going into my pocket.

Q. Now. You say that’s the only thing you heard. Why
did you hear that and not hear anything elsé?

A. That was pretty loud. |

Q. So was there conversation prior to that, that -- were
you privy to any conversation ---

A. I mean, I seen hand gestures and their mouths moving,
but I couldn’t make out‘whaf they were saying.

Q. And so at some point Erick said“sométhingﬁloﬁd enough

for you.to hear him?

A Yes,  sir.

Q. And at thaﬁ'pbint, what do you'feéall'seeing?”
Pw " Erick-being placed .into handcuffs and being put in the
back of the patrol -car.
QL 0KAY e - , U SRS S A
©=t '+ MR. HARBIN: One second/gjﬁdgéff”Jhdge,'at this
time, we would ask that Defendant’s Exhiﬁit 2 bevmoved inté
evidence. |

THE COURT: All right. 1If it’s not already it’s
~- any objection?

MS. MONTS: No objection, Your Honor.

THE COURT: !All right. Exhibit 2 is admitted
into evidence without objection.

(WHEREUPON, Defendant Exhibit Number 2 was admitted

into evidence.)
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MR. HARBIN: Thank you, Judge. No further

questions.
THE COURT: All right. Solicitor, you may Cross-
examine.
CROSS-EXAMINATION
BY MS. MONTS:
Q. Ms. Newman, how old are you?
A. I'm nineteen.
Q. And how old were you on Adgust 9th of 20107
A SeVenteenp
11 - -Q. And how old was Taylor?
Al She”was eighteen at tHe time.
Q. And how long had yohnkdodﬁ*Téon}?dﬂ:
A.... I've: known her since elementary échoola i
Q... And you knew Taylor;te be"éating:Eriékaewins?
A. Yes, ma’am. | S
Q. Had you seen them together?:
A. Yes, ma’am. ’
0. And who was Erick Hewins giving the Lexus to? You

19
20
21
2
23
24

25

said he was giving it to a friend?

A. To Taylor.
Q. He was giving her the Lexus?
A. Yes, ma’am.

0. On that night what was the relationship between Taylor

and Mr. Hewins? Were they getting along or were they
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~fighting?

A. They were actually arguing because she did see him
walk out of another female’s room, so she was a little bit
upset. But, I mean, they were still together.

Q. And isn’t it true that Erick wanted her to get into
his car there in the parking lot?

A, I ——-

Q. Weren’t they arguing about that?

A. I think so, but I know we were -- I can’t really say

‘what-they were arguing about, ma’ am. -

Q. ~ But they were arguing?
~A. -~ -Yes, ma’am.

Q. And did you know that“there {was"marijuand in the
_vehicle you were in? o R . ;

. A, Ne, ma’am. ’

Q. And why did youaﬁot<juSt-leéve-Taylor with Erick if

" they were going to;getganoﬁﬁér car?

A, Because after the fact of him walking out of the
female’s room, she didn’t want to be in a car with him.
She just wanted to get her car and go home.

0. She wanted to get a car from him, let him get énother
car and then ---

A, Go home.

Q.- So how far away did you live from Taylor?

A. We lived together.



