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STATEMENT OF ISSUES ON APPEAL

I. The Circuit Court Order granting partial summary judgment to the
Plaintiff/Respondent on the counterclaims of Defendant/Appellant is not
immediately appealable.

II. If the Circuit Court Order is immediately appealable, the grant of partial
summary judgment in favor of the Plaintiff/Respondent on the unjust
enrichment counterclaim was correct because Defendant/Appellant
unequivocally testified in its Rule 30(b)(6) Deposition that it never intended
to be paid for replacement pipe and that it provided the replacement pipe on
its own volition for its own benefit.

III.  If the Circuit Court Order is immediately appealable, the grant of partial
summary judgment in favor of Plaintiff/ Respondent on the recoupment
affirmative defense was correct because the Defendant/Appellant
unequivocally testified in its Rule 30(b)(6) Deposition that it never intended
to be paid for replacement pipe, and the Plaintiff/Respondent is not claiming
any damages for the cost of replacement pipe.

STATEMENT OF THE CASE

This éppeal arises out of the grant of sumrriary judgment by the Trial Court in
favor of the Plaintiff/Respondent R.H. Moore Company, Inc. (“Contractor”) on the
Defendant/Appellant Underground Solutions Inc.’s (“Supplier”) counterclaims for
quantum meruit/unjust enrichment/restitution and recoupment. There remain pending
causes of action between the same parties that have yet to be tried.

This action was commenced by Contractor on August 21, 2012. See Complaint.
The operative pleadings are the Third Amended Complaint, filed on October 17, 2014,
and Supplier’s Answer and Counterclaim to the Third Amended Complaint. See Third
Amended Cbmplaint; see also Supplier’s Answer and Counterclaim to the Third
Amended Complaint. Contractor élleged five causes of action against Supplier. The
causes of action include: (1) Breach of Contract; (2) Strict Liabﬂity; (3) Breach of

Implied Warranty of Merchantébility under S.C. Code Ann. Section 36-2-314; (4) Breach

of Implied Warranty of Fitness for a Particular Purpose under S.C. Code Ann. Section




36-2-315; and (5) Breach of Expféss Warranty. See Third Amended Complaint. Supplier
filed its Answer and CoAunterclaims td the Third Amended Complaint on October 31,
2014. The counterclaims alleged were for quantum meruit/unjust enrichment/restitution
and recoupment. See Supplier’s Answer and Counterclaim to the Third Amended
Complaint. Contractor replied to the Answer and Counterclaims on November 13, 2014.
See Reply of Contractor to Answer and Counterclaims.

Contractor ﬁléd a motion for summary judgment as to all liability and damage
claims related to Supplier on March 20, 2015. See Contractor’s Motion for Summary
Judgment. Supplier filed a cross motion for summary judgment on March 23, 2015.

A hearing was held before the Honorable Diane S. Goodstein on April 17, 2015.
See Transcript of Hearing. On October 1, 2015, Judge Goodstein entered an order on the
parties” motions for summary judgment. See Order. The Order denied summary
judgment to both parties on the breach of contract and warranty claims. Id. These causes
of action have yet to be tried. The Order granted summary judgment in favor of Supplier
on the strict liability claim. Id. The Order also granted summary judgment for the
Contractor on the counterclaims/affirmative defenses of Supplier. Id. The Order did not
finally conclude the action as to the parties to this appeal. The installer of the pipe,
subcontractor to Contractor was granted summary judgment as there was no evidence of
any installation problems. The grant of summary judgmenf to the installer subcontractor
was not appealed. Supplier did not file a Rule 59(¢), SCRCP, motion.

Subsequent to the Order, the entire action' was called for trial at number one on

! This case originally involved two issues arising out of the same sewer project. The first issue related to
the Fusible PVC piping (the subject of the present appeal), and the second issue related to a wet well (one
of the components of the sewer system). The entire case was to be tried at one time. Currently, the only
parties remaining in the entire action are the parties to this appeal.
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the roster for the October 26, 2015 term in Dorchester County. See Email of October 19,
2015. The following day, on October 20, 2015, Supplier filed its notice of appeal to this
Court. As such, the remaining causes of action were not tried during. the October 26,
2015 term of court and have been delayed by this appeal.

STATEMENT OF THE FACTS

The present action arises out of a public works project known as “The Waste
Water System Improvements of Dorchester County Water and Sewer Department, for the
Pump Station 67 upgrade and a new 20 inch force main” (“Project™). Dorchester
County Water and Sewer Department was the owner of the Project. Contractor was the
general contractor for the Project. Supplier sold materials to the Contractor for the
Project.

A portion of the Project required the installation (referred to in the industry as
“drilling”) of what is known as Fusible PVC pipe (“FPVC”) under the ground and
beneath the Ashley River. Ex. A to the Affidavit of Henry Moore. Supplier is in the
business of selling FPVC pipe. 30(b)'(6) Deposition of Supplier (King), pp. 28-29.
Sl.ipplier sold its FPVC pipe to Contractor speciﬁéally for use on the Project. 30(b)(6)
Depositidn of Suﬁplier (Sheppard), pp.- 14-19; 30(b)(6) Deposiﬁon of Supplier
(Sheppard), pp 2228, | o

P'riof to the 'Project, Suppliér' was contacted by the engiﬁeef in fuﬁherance of the
creation of pl'ans and sp_eciﬁcétibns for the Project. Representatives from Suppiier then
visited the site of the Project and assessed the location for the FPVC pipe to be installed,
including the fact the FPVC pipé would be drilled under the Ashley River. Subsequent to
visiting the site, Supp.lier recommended to the Project engineer. that its FPVC pipe was

suitable for the Project. 30(b)(6) Deposition of Supplier (Sheppard), pp. 14-19. At the
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time of recomménding its F PVC pipe to the engineer, Supplier was aware that the FPVC
pipe would need to meet pressure testing. 30(b)(6) Deposition of Supplier (Sheppard), p.
20.

| | Supplier wéé informed that its FPVC pipe had been selected by the Project
engineer and received'a corrvq’Jlete. s'et.-of. spéciﬁcations at that time. 30(b)(6) De.positiof:l
of Supplier éShepbard), pp. 22-25; Included in the spe;:iﬁcations was a test preséufe
performance :s"peciﬁc'ati‘on mandating that the FPVC pipe must meet or exceed cerfain test
pressures after it was completely ‘in.stvalled. 30(b)(6j Deposition of Suppli(;r (Sheppard),
pp. 27-28; Ex. A to the Affidavit of Henry Mdore. Supplier had actual knowledge that the
testing woulci be performed aﬁd that its FPVC pipe would need to meet the performance
specification. 30(b)'(6) Deposition of Sﬁpplier (King), pp. 28-29.

Supplier, through its regional sales repr'es-entative, then directly contacted
Contractor in an effort to sell its product for use at the Project and represented that its
FPVC pipe would meet the test pressure perforrﬁance specification. Supplier expected
Contractor to rely on its representation that the FPVC pipe would pass the test preséure
performance speciﬁcation testing. 30(b)(6) Deposition of Supplier (Sheppard), pp.‘ 27-28.
Supplier then sold its FPVC pipe to Contractor for a price of $640,925.72. 30(b)(6)
Deposition of Supplier (King), bp. 28-29; Ex. 9 to the 30(b)(6) Deposition of Supplier
(Sheppard). The pipe wés fused? together at the Project site by the Supplier. The pipe
was installed/drilled by the subcontractor installer. |

Subsequent to iﬁstallation, the FPVC pipé sold by Supplier failed to meet the
pressure 'test‘performance speciﬁcation. 30(b)(6) Depositibn of Supplier (King), p 22:

Supplier does not know why its FPVC pipe failed to meet the test pressure performance

2 “Fusing” is connecting sections of the pipe together to form a seamless single run of pipe.
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specification, however it admits that its pipe failed to withstand the requtred pressure.

30(b)(6) Depos1t10n of Supplier (ng) p. 22, p. 50, p. 52. The FPVC Pipe could not be
pressure tested until it was fully drilled and mstalled in the ground and under the Ashely
River. See Ex. A to the Affidavit of Henry Moore. Supplier has no evidence of misuse by -
Plaintiff or the subcontractor installer. 30(b)(6) Deposition of Supplier (King), p. 58.
After the failure, Supplier concluded that the only way to address the failure and
ensure that its FPVC pipe met the test pressure performance specification was to supply
new FPVC pipe and re-drill the FPVC pipe under the Ashley River. 30(b)(6) Deposition
of Supplier (Sheppard), pp. 44-46. Supplier in fact provided the replacement FPVC pipe
and performed the associated fusion of the replacement pipe without any expectation of
payment from anyone. 30(b)(6) Depos1t1on of Suppher (Sheppard) pp- 57 60. |

Suppher in its 30(b)(6) deposmon testified as follows:

Q. - Do you know why Underground Solutlons was sendmg any replacement pipe to
~ this project? 4 :
A. I knew — I do know why we sent it, and we sent fusion services because we

basically had a great marketplace there between Dorchester [County Water
- and Sewer], URS and R.H. Moore, all good customers. USA is a driller. And

we felt that if we could assist them in this manner to get this project

completed and get on board completed and tested, if [sic] would reflect well

on us, and we would be able to maintain our position with these entities. So

we made that tactical decision to assist.

And that was Underground Solutions’ sole decision to send that, correct?

That’s correct. . "

And do you understand that Underground Solutions has now sued to be paid for

that replacement piping?

I wasn’t aware of that. :

Okay. Do you draw a distinction between the replacement plpmg that would be

for the what I call the 300 foot section and the 1,900 foot section?

Well, I thought you were talking about the 1,900 foot section. With that

distinction, yes.

R PP

3 Once again, based upon the lack of any evidence of improper mstallanon or misuse, the subcontractor
installer was granted summary judgment.




Sh'e

PR O

FOPF O

POPOFLOP OF Op

So-there’s two situations. One, Underground Solutions made the decision on its
own, sole decision interhally, to send replacement piping; fusion services for the
1,900 foot section of piping, correct?

That’s correct. '

And you didn’t know that they, in fact, sued to be paid for the pipe, correct?
You’ve not been involved in that discussion?

No.

You thought that they were sending pipe because you thought it was a good
market to send it to and send the pipe as replacement pipe because there had been
a failure, correct?

That’s exactly what I thought. -

And nobody was going to pay for that 1,900 square [510] feet because you all
made the decision on your own to send it, correct'7

At the time; that’s correct. : ‘ T o
And with regard to the 300 linear foot section, do you know what I am talking
about there?

Yes.

Was a repair or replacement efforts undertaken for that failure?

There were.

And did Underground Solutions make the sole decision to do that on its own.

We did.

For the same reasons that you d1d for the 1,900 linear feet section, correct‘?

Well, there’s a distinction in that we didn’t have to supply any additional
pipe, maybe a short section, because all we did was cut that out, but all of the
other efforts that we undertook to get that pipe pulled out and put back into
place, we did that of or [sic] own volition.

And that would be true for the 1,900 foot section and whatever you did on what
we call the 300 foot —

At the time, yes.

You say “at the time,” what do you mean at the time?

That’s all I can speak to. I don’t know about what’s happened since then,
since the litigation. But at the time all this was occurring back in 2012, that
was the intention.

Was to send the pipe, nobody’s going to pay for it, you all were just going to send
the pipe with fusion services?

That’s correct.

That was Underground Solutions intention?

That’s correct. '

30(b)(6) Depésition of Supplier, p. 57, line 18-p. 60 line 17.

Counsel for -the Supplier at the hearing on the rh_btions for summary judgment

stated as _follo'\‘)vs;




Court: And if he [30(b)(6) witness] in fact said, with no intention to
charge for the pipe, what of the motion for summary judgment to
dismiss the counterclaim, assuming he said that[*].

Counsel for Supplier: Right, assuming he said that, you know, again where there is
a claim made and a complaint made, and we’re in good faith
effort trying to provide a product to them, you know, I can tell
you that, had we not been sued, there would have never been a
‘counterclaim or never been a complaint against them. [...]

Transcript of Hearing, p. 26, lines 2-15.

The cost of the replaeement pipe is not an issue in the Contractor’s case. The
damages asserted in this case, and the liability therefore, arise out of Supplier’s refusal to
pay for the re-drill costs for the replacement of the FPVC pipe which were necessary to
allow the pipe to perform as warranted. 30(b)(6) Deposition of Contractor (Thornton),
pp. 63-65. The ouly evidence in the record as to the.cost of the re-drill for the
replacement pipe is in the amount of -$4,5'4,'958.00.. Ex 19_t0 the 30(b)(6) Deposition of
Co'ritréctor‘(Thornton). This amount pebl'esents the damages claimed by the Contractor in

this action®. It does not include _th_e cost of the replacement pipe or any fusion services,

which were provided by the Supplier with no intention of being péid for .a second time.

STANDARD OF REVIEW

“The purpose of suminaly judgment is to expedite dispositioh of cases which do

not requ1re the services of a fact ﬁnder » George v. Fabri, 345 S.C. 440, 452 548 SE.2d
868 874 (2001) “[S]urnmary Judgment is proper when ‘there is no genulne issue as 10

any m_atenal fact and ... the movmg party is entltled to Judgment as a matter of law.”

Baughman v. American Tel. and Tel. Co,, 306 S.C. 101, 114-15, 410 S.E.2d 537, 545

(1991). In -determining whether summéiry jﬁdgment is appropriate, the evidence and its

4 At the time of the hearmcy the transcript of the 30(b)(6) deposition was not yet ava1lab1e The transcript of
the 30(b)(6) deposition was provided to the Court on May29, 2015
% Contractor is also seeking prejudgment interest on that amount.
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reasonable inferences must be viewed in the light most favorable to the nonmoving party.
Id. at 115, 410 S.E.2d at 545.

ARGUMENT

1. .i The Clrcu1t Court Order grantmg partlal summary mdgment to
. Contractor. on the counterclaims of Supplier is not .immediately

) anpealable

”Th1s appeal was filed as a result of an Order of part1a1 summary Judgment in the
underlymg case. The Suppher d1d not file a Rule 59(e), SCRCP motion for the Order of
part1a1 summary Judgment The Order is not 1mmed1ately appealable because there
remain causes of action between the same parties, and it is not a final judgment in the
action. See Ruie 201, SCACR. This appeal was filed six (6) days before the trial was set
to commence in this action. The filing of fhié appeal has resulted in the delay of the trial
of this action, and, as will be shown below, it is nothing more than the continuati‘on of
countereleims that had no merit Wheh they..Were.ﬁled and continue to have no merit.
Counterclaims that Should have ne'{/ef been ﬁied, for which there are no facts to Sup_pefr,
continue to delay the resolution of valid claims. This appeal should be dismissed so that
the trial of this action can go forward as soon as possible.

II.  If the Circuit Court Order is immediately appealable, the grant of
partial summary judgment in favor of the Contractor on the unjust
enrichment counterclaim was correct because Supplier unequivocally
testified in _its Rule 30(b)(6) Deposition that it never intended to be

- paid for replacement pipe and that it provided the replacement pipe
on its own volition for its own benefit.

The Trial Court granted summary judgment on the Supplier’s counterclaims
because the Supplier testified that it alone made the decision to send the replacement pipe
without charge and that it did not intend to be paid for the replacement pipe or the fusion

services.



“Restitution is a remedy designed to prevent unjust enrichment.” Sauner v. Pub.

Serv. Auth. ,Of S.C., 354 S.C. 397, 409, 58_1 S.E.2d 161, 167 (2003). “To recover on a
theory of restitution, the plalntlff must show (1) that he conferred a non—gratultous benefit
on the defendant; (2) that the defendant reahzed some value from the benefit; and (3) that
it would be lnequltable for the defendant to retain the benefit without paylng the plalntlff
for its value.” Id.

The pfeSent facts do not meet the three part test. F irst, and rhost importantly, as
admitted by the Slipplier, any benefit received by the ‘Contractor was gratnitous or
without expectation of payment. The Supplier did not expect payment, and, in fact, sent

the replacement pipe and fusion services for its own benefit.

Q. Do you know why Underground Solutions was sending any-feplacement ‘pipe to
this project? :
A. I know — I do know why we sent it, and we sent fusion services because we

basically had a great marketplace there between Dorchester [County Water
and Sewer}], URS and R.H. Moore, all good customers. USA is a driller. And
we felt that if we could assist them in this manner to get this project
completed and get on board completed and tested, if [sic] would reflect well
on us, and we would be able to maintain our position with those entities. So
we made that tactical decision to assist. v

And that was Underground Solutions’ sole decision to send that, correct?

That’s correct.

And do you understand that Underground Solutions has now sued to be paid for
that replacement piping? ' '

I wasn’t aware of that.

> PP

30(b)(6) Deposition of Supplier, p. 57, lines 18-p. 58, line 10.

Second,. there is absolutely no evidence in the record that Contractor was paid by
Dorchester County Water and Sewer for the replacement pipe. It i_s well settled that the
non-moving party may not rely on mere allegations to resist summary judgment but must

present some evidence in the form of affidavits or otherwise in support of its proposition.

Woodson v. DLI Props., LLC, 406 S.C. 517, 529, 753 S.E.2d 428, 434 (2014). (“The



moving party has the initial burden of demonstrating the absence of a genuine issue of
material fact; however, with respect to an issue upon which the nonm&ing party has the
burden of proof, the moving party may discharge his respc;nsibility by pointing out to the
trial judge there is an absence of evidence to support the nonmoving party's case. Evans
v. Stewart, 370 S.C. 522, 526, 636 S.E.2d 632, 635 (Ct.App.2006) (stating it is nof
sufficient for a party to create an inference that is not reasonable or an issue of fact that is
not genuine); see also Rule 56(e), SCRCP (stating an adverse party may not rest upon the
mere allegations or denials of his pleadings to withstand summary judgment, but must set
forth specific facts showing a genuine issue e;<ists for trial)”). If there was no payment
for the replacement pipe to the Contractor, then any benefit would have been sustained by

Dorchester County Water and Sewer—a former party to this action—not the Contractor.

Just as indicated in the testimony of the Supplier above, however, the only reason in the

fecc')rd for sending the replacement pipe was for the beﬁeﬁt of Supplier; including good
relations wit}i Dorchester County Water and Sewer.

The Trial Court correétly found that. Supplier never intended to 'be paid for the
cost of the 1900 feet 6f replacemént pipe, the related fusion services, aﬁd the repairs to
thé 300 foot section bf pipe.v The Supl;lier cléarly and unéquivocally téstiﬁed that it did
not intend t(.) be paid.

Q. Yoﬁ éay ;‘at t'he-time,” what do 'y.ou Amean at the time?°
A.  That’s ali I can speak to. I don’t know about what’s happened since then,
since the litigation. But at the time all this was occurring back in 2012, that

. was the intention. . S
Q.- Was to send the pipe, nobody’s going to pay for it, you all were just going to send

§ Much of the Supplier’s brief focuses on this “at the time” language as somehow creating an issue of fact.
It is, however, clear from the testimony that at the time of the provision of the replacement pipe and fusion

services all parties were of the understanding that there would be no cost for the replacement pipe and

fusion services. It is disingenuous to argue that an issue of fact can be created by taking a completely
different factual position after this action was filed—even while recognizing the original fact was true!
This argument is the equivalent of a “do-over,” and arguably arises to an admission of a meritless claim.

10



- the pipe with fusion services?
A. That’s correct.
Q. That was Underground Solutions intention?
A. That’s correct.

30(b)(6) Deposition of Supplier, p. 60, lines 12-17. Moreover, the Contractor testified in
1ts 3Q(b)(6) deposition that it understoéd the replacement’ pipe and sérvices were to be
pfovided at 36 ch;arg_et 30(b)(6) Deposition of antractor (Thornton), pp. 63-65. There
was no actual sigrie.d-contract(s)"for the réplécemén‘f pipe.a'nd fusipn sgrvices. 30(b)(6)
Depositioﬁ of Supplier, p. 52, line 24—p. 52 line 4.V ”fhere is no reéord of an.y iﬁvoices
ever sent by Supplier for the replacement pipe or fusion services. 30(b)(6) Deposition of
Supplier, p. 52, lines 5-7. In fact, the Supplier testified as follows:

Q. Okay. Are you aware of any instance since you’ve been working at Underground
Solutions for the past seven years where you all send some pipe over, provide
fusion services, don’t send an invoice, and then just sue the contractor for -
payment of the pipe; are you aware of that ever happening?

I am not aware of that ever happening.
Typically, you all would send an invoice for piping that you would expect to be

_ paid for, correct?

Correct. :
That’s your normal business practice.
Sure.

>OoP O

30(b)(6) Deposition of Supplier, p. 52, lines 5-7.

It simply - turns the equitabie concebt ~.of quantum  meruit/unjust
enrichment/restitution on its head to argue that a party can commit to providing
something without.cost (or even a charitable act or an act for its own benefit) and then
change its position to seek payment in return under the guise of “unjust enrichment.”
There is no sense or equit}; in that situation. In fact, the Supplier, through counsel, has
admitted that_f- this counterclaim was only made as a result of the Contractor filing the
present action for the costs of the re-drill. See Transcript of Hearing; p. 25, line 16-p. 26,

line 15). There is simply no such thing as a counterclaim for unjust enrichment/quantum

11




meruit/restitution’ that arises solely from the fact that an action has been filed against
you.

Third and finaily, Supplier argues that there is a question of fact as to whether or
not it intended to be paid. See Supplier’s Brief, p- 13. Though this is in complete
derogation of the facts and admissions presented abové, the argument also fails as a
matter of law and equity. If there did exiét facts that the Supplier expected to be paid for
the replacement 'p;pe and that Contractor agreed to pay for the replacement pipe, then the
Supplier would have a breach of contract claim. The Supplier could have also made a
claim under fhe so-called “Little Miller Act.” S.C. Code Ann. Section 29-6-210 et seq.
The Supplier has made no such claims. This is both further evidence of the absence of
any intent to be paid and a bar to any uﬁjust enrichment claim. See Bgre_tf, 321 S.E2d at
199 (“Where a plaintiff has an adequate remedy at law, equitable relief is not normally in
order.”).

Sui)plier doéé ﬁot have a claim for .unjust enrictnnerit/restitution. | Supplier only
filed the clair as a result of the Contractor’s action for the cost of the re-drill, The Trial

Court was correct in granting summary judgment.

7 The. Supplier argues in its brief that there is evidence from which a jury could determine that it has a right
to unjust enrichment/quantum meruit/restitution; however, as these are all equitable concepts, there is no.
right to a trial by jury. Bairett v. Miller, 283 5.C. 262, 264, 321 S.E.2d 198, 199 (Ct.App. 1984)(“Unjust
enrichment is an equitable doctrine, akin to restitution, which permits the recovery of that amount the

‘defendant has been unjustly enriched at the expense of the plaintiff.”)
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" III. " If the Circuit Court Order is immediately appealable, the grant of
© " partial summary judgment in favor of Contractor on the recoupment
affirmative defense was correct because Supplier unequivocally
testified in its Rule 30(b)(6) Deposition that it never intended to be
paid for replacement pipe, and the Contractor is not claiming any

damages for the cost-of replacement pipe. '

The Trial Court correctly identified Supplier’s “recoupment” counterclaim as in
the nature of an affirmative defense and correctly granted summary judgment to
Contractor on the recoupment claim.

Recoupment is an affirmative defense. See Tuloka Affiliates, Inc. v. Moore, 275 °

S.C. 199, 268 S.E.2d 293 (1980). “A recox;.pment, unlike a counterclaim, only reduces
the plaintiff's claim; it does not allow recovery of an affirmative money judgment for any

excess over that-claim. Unlike set-off, it must grow out of the identical transaction that

.gave rise to the pldi'ntiffs claiiin.’? 268 S.E,ﬁd at295. = .

Here, thé r¢coupfner;t claﬂnl fai.is:wi‘-[‘h the ﬁpjust enrichment élAaim.A, Th¢ Suppliell
is either entitled to payment for the feplacement bipe or it is not. As presented above, the
Trial Court correcﬂy granted the motion-for summéry judgment ruling that Supplnier is nof
entitled to pajment fbf the replacement pipe—either ciirectl'y or indirectly. Moreover, the
Contractor is not cléifning damages for the replacement pipe and fusion services. It is
only claimiﬁg damages for the cost of the re-drill. Theré is, therefore, n'othing to recoup
from the Cbntractor, and tﬁe défnages are not idenﬁéél[ Either the Supplier- is liable fof

the cost of the re-drill or it is not. This issue remains to be tried.

CONCLUSION
This appeal should be dismissed because it is premature; In the stead of a
dismissal, this Court should affirm the Trial Court’s grant of summary jﬁdgmént on the

counte.rclaims- of Supplier because the undis!puted‘f'acts are that Supplier never intended

13



to be paid for the replacement pipe. The Supplier has not unjustly enriched anyone, and
it provided the replacement pipe for its own benefit. It is not entitled to any recoupment
of costs for é product for which it never intended to be paid. Equity and the absence of
any dispute regardirig .materie.xl facts compelled fhe Trial Court’ to grant summary
judgment. The Triél Court’s order should be affirmed for the reasons stated herein as

well as any ground appearing in the récord pursuant to Rule 220(c), SCACR.

SMITH, BUNDY, BYBEE & BARNETT, P.C.

M AN o ————
W-H.Bundy, J&ySC Bar #1012
M. Brent McDonald, SC Bar # 78057
Smith Bundy Bybee & Barnett, P.C.

P.O. Box 1542 '

Mt. Pleasant, SC 29464

(843) 881-1623

Attorneys for Respondent R. H. Moore Company, Inc.

Mt. Pleasant, South Carolina
March 18,2016
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IN THE COURT OF APPEALS

APPEAL FROM THE DORCHESTER COUNTY COURT OF COMMON PLEAS
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Diane Schafer Goodstein, Circuit Court Judge

MAR 22 Z016

Appellate Case No.: 2015_-1002198 : S :; @@L&ﬁ o 9&?;}%&%5
R. H. Moore Company, Inc. A ' - Respondent,
o Vs

Knight’s Precast, Inc., Tobias & West, LLC, Eric W. Tobias, P.E., Dorchester County Water
and Sewer Department, Underground Solutions, Inc., BP Barber and Associates, Inc. n/k/a URS
Corporation, and Utility Services Authority, LLC, Defendants

Of which Underground Solutions, Inc. is the Appellant.

" PROOF OF SERVICE

I certify that I served the Respondent’s Initial Brief and Designation of Matter to be
Included in the Record on Appeal on the Appellant by depositing a copy of said document in the
United States Mail, postage prepaid, on Appellant Underground Solutions, Inc., addressed to its
attorney of record, Franklin J. Smith, Jr., Esquire, at Richardson, Plowden, Carpenter &
. Robinson, P.A., Post Office Drawer 7788, Columbia, SC 29201.

SMITH, BUNDY, BYBEE & BARNETT, P.C.

W. & Bundy, Jr., §¢ Bar#1012

M. Brent McDonald, SC Bar # 78057

Smith Bundy Bybee & Barnett, P.C.

P.O. Box 1542

Mt. Pleasant, SC 29464

(843) 881-1623

Attorneys for Respondent R. H. Moore Company, Inc.

Mt. Pleasant, South Carolina
March 18, 2016



SMITH, BUNDY, BYBEE & BARNETT, P.C.

ATTORNEYS AT LAW
1037 CHUCK DAWLEY BOULEVARD
SUITE 100, BUILDING F
POST OFFICE BOX 1542
MOUNT PLEASANT, SC 29465 M. BRENT MCDONALD
© (843) 881-1623 bmedonald@s3blaw.com

W.H. BUNDY, IR.
RICHARD D. BYBEE
STAN BARNETT

M. BRENT MCDONALD

OF COUNSEL

ELLISON D. SMITH, IV FAX (843) 831-4406

FED. ID # 57-0988087

_ March 18,2016
VIAFED EX - - '

The Honorable Jenny Abbott Kitchings
Clerk of Court, S.C. Court of Appeals
1220 Senate Street

Columbia, SC 29211

803-734-1890

@Y g wfﬁs“
Re:  R.H. Moore Company, Inc. v. Underground Solutions, Inc. egwq&: Qﬁﬂﬁ 01 }M\}X}f}w%

Appellate Case No. 2015-002198 w
Dear Ms. Kitchings:

Please find enclosed for filing with the South Carolina Court of Appeals the following:

1. The original and one copy of the Initial Brief of the Respondent;
2. The original and one copy of the Designation of Matter to Be Included in the Record on
Appeal of the Respondent;
3. The original and one copy of the Proof of Service of the above.

Please file the originals and return a file starhped copy of each to us in the envelope provided for
your convenience. '

By copy of this letter I am serving the above on counsel for the Appellant as shown by the Proof
of Service.

I thank you for your attention to this matter.

Sincegrely yo

M. Brént MdDonald
£.0.Box 1542

Mt. Pleasant, SC 29464
(843) 881-1623 _
Attorney for Respondent
MBM/sfr
Enclosures
ce: Franklin J. Smith, Jr., Esquire
Attorney for Appellant Underground Solutions, Inc.
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