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STATEMENT OF ISSUE ON APPEAL

* The trial judge erréd in denying counsél’s motipn to quash the sex registry violation
indictment where the state used a third degree CSC with a minor prior emanating from
appéllant’s 19§4 blea p‘roceeding‘ as the.predicaté conviction because this prior was not a
érime until Quf legislature made it a crime on June 18, 2012, which in turn meant that

appellant did not have a prior conviction that required him to register as a sex offender.



STATEMENT OF THE CASE

Appellant Robert Dale Hughes was adjudicated guilty of violating the‘se,x registry
law’ per a bench trial held during the May 2015 term of the York County General Sessions
Court before Judge John C. Hayes, III. Appellant was sentenced to imprisonment for a
period of five years, suspended upon the service of three years. Phil Smith represented
appellant at trial, and Assistant Solicitor Erin J oyner appeared on behalf of the state.

Appellant appealed his conviction and sentence. This brief follows.



ARGUMENT

The trial judge erred in denying counsel’s motion to quash the sex registry violation

indictment where the state used a third degree CSC with a minor prior emanating from appellant’s

1994 plea proceeding as the predicate conviction because this prior was not a crime until our

legislature made it a crime on June 18, 2012. which in turn meant that appellant did not have a prior

conviction that required him to register as a sex offender.

Appellant appealed his May 12, 2015, conviction of failing té register as a sex offender. On
March 3, 1994, appellant pled guilty to third degree CSC with a minor, which was not a crime that
existed in South Carolina at that time. Also, note that the sex registry code enacted into law on July
1, 1994, (See S.C. Code. Ann. Section 23-3-430), did not list persons convicted of third dégree
CSC with a minor as being required to register, again because no such offense existed in South
Cé.rolina at that time. The offense of third degree CSC with a minor did not become a crime in
South Carolina until June 18, 2012. Therefore, the state used the 1994 non-conviction as the
predicate conviction to subject appellant_ to the sex régistry law and indict th for failing to register
as a sex offender . In other words, the sex registry applied n(;t to appellant because no predicate
conviction existed in his case. As a result, counsel moved to quash the violation of the sex registry
indictment levied against appellant. R. 5,1. 18 —R. 7, 1. 8. The state argued simply that appellant’s
prior CSC third with a minor should be treated as a regular and generic third degree criminal
conduct sexual conviction. R. 7,1 6 —p. 9, 1. 3. The trial judge agreed with the state’s position,
denied the motion to quash, and found appellant guilty as charged. R. 20, 1. 22 —R. 22, 1. 3. This
was error.

The issue of SCDC'’s classification of appellant’s prior as a- generic third degree CSC to

calculate his release date or parole date as the state argued is procedural in nature and quite different



from appellant’s present substantive argument regarding the classification of his non-conviction as a
predicate conviction for the purpose of indicting him for a crime that carries penal punishment.

There can be no creation of constructive offenses because offenses are created by Congress, or in

this instance by our state legislature. United States v. Alpers, 338 U.S. 680 (1949). Moreover,
although CSC third degree became a legitimate criminal offense by statute (S.C. Code Ann. 16-3-
655 (C)) and also listed as a trigger offense under‘the new sex registry law on June 18, 2012;

nonetheless, new laws are to be construed prospectively rather than retroactivity. See Edwards v.

State Law Enforcement Division. 395 S.C. 571, 720 S.E.2d 462 (2011).

Not all prior convictions become automatic predicate convictions in every case. By analogy,

compare United States v. Alston, 611 F.3d 219 (4™ Cir. 2010), where the Court held that the
defendant’s prior 2™ degree assault conviction was improperly used as a predicate conviction to

support enhanced sentencing under the ACCA' because the facts of this defendant’s particular prior

for 2" degree assault did not involve violence. Compare also, United States v. Savage, 542 F.3d
959 (2d Cir 2008), where the Court held that because the defendant entéred an Alford plea, the plea
colloquy contained no factual admissidns on which the government could rely to establish the

predicate nature of the prior conviction. ' Also, see United States v. Randall, 171 F.3d 195 (4" Cir.

2009), where the Court reversed the.defendant’s firearm conviction because the jury instructions
constructively amended the indictment to include an alternate predicate offense that was not the
predicate offense charged originally in the indictment since it was the indicted predicate offense that

was essential for a conviction on that firearm charge.

' The Armed Career Criminal Act under 18 U.S.C. §922 and § 924 allows for enhanced
federal sentencing if the defendant has three prior convictions for a violent felony or a
serious drug offense. : '
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Here, appellant’s prior predicate conviction was unusable as well since it was a non-
conviction because third degree CSC with a minor was not a criminal offense during his 1994 plea
proceeding. The ébsence a prior conviction that would be the equivalent of a predicate conviction
requiring appellant to register per the sex registry law meant that the sex registry violation
indictment submitted in this case should have been quashed.

CONCLUSION

Based on the argument outlined above, appellant’s sex registry violation conviction
and sentence should be vacated.

Respectfully submitted,

anda H. Carter
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 21st day of March, 2016.
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