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STATEMENT OF ISSUES ON APPEAL,

1. Did the circuit court err in finding that the negligent misrepresentation and fraud
claims of James Chiso]m and Beverly Chisolm were not encompassed by an arbitraﬁon
provision because America’s Home Place, Inc.’s alleged actions constituted outrageous

V‘ acts that wete unforeseeable?

2. Did the circuit court exr in failing to compel arbitration of James Chisolm’s and
Beverly Chisolm’s claims for breach of contract, breach of express and implied
warranties, and negligence on the basis that aﬂ:itration of said claims would result in

duplicative expense and judicial inefficiency?
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STATEMENT OF THE CASE AND RELEVANT FACTS

This is an appeal from the circuit court’s denial of America’s Home Place, Inc.’s
(“AHP”) Motion to Stay and to Compel Arbitrati.on‘. The action below was filed by
plainﬁffs James Chisolm and Beverly Chisolm (collectively, the “Chisolms”) to recover
;damagcs related to certain alleged construction defects. (Pls.” Am. Compl., 1{ 6-8). AHP
answered the Chisolms’ complaint by denying the material allegations therein and

asserting several affitmative defenses, including the defense that the Chisolms’ claims are

subject to a valid and binding arbitration provision. (Answer of Def. America’s Home -

Place, Inc.).

Each of the Chisolms’ claims against AHP concerns the construction. of a home.

that was built upon a parcel of land located at 2935 Langfordville Road, Ridgeland, South
Carolina (the “Home™). (Pls.” Am. Compl., Y 6-8, 10-13, 16-19, 23, 27-32, 52-54, 58-
60). The Home was built by AHP. pursuant to an agreement entered into by AHP and the
Chisolms on November 1, 2011 (the “Agreement”). (Pls.” Am. Compl., { 2; Ex. A) Per
- the Agreement, AHP, as the general contractor, was responsible for the design of the
bome in addition to furnishing all labor and'matcrials necessary for the construction of
the Home. (PIs.” Am. Compl., Ex. A, 170 |

In addition to setting forth the parties® respective obligations relative to the
construction of the Home, the Agreement also sets forth a method for resolving all
disputes that are related to the Agreement. (Pls.” Am. Compl., Ex. A, 137). Specifically,
Paragraph 37 of the} Agreement provides, in pcrtiﬁcnt part, that all claims, disputes, and
other matters or questions arising out of or fclaﬁng to this agreement, or breach theredf,

shall be settlement by binding arbitration. (Pls.” Am., Compl,, Ex. A, § 37). Notice of
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this arbitration provision is set forth on the first page of the Agreement in bold font,
capitalized letters which are underlined. (P1s.” Am. Compl_.l, Ex. A, p. 1).

On May 15, 2015, the Chisolms initiated the action below by asserting claims for
breach. of contract, breach of éxpress and ‘implied warranties, negligent construction,
negligent misrepresentation, and fraud against AHP and other defendants. (Pls.” Am.
Compl.). With regard to the claims asserted against AHP, the Chisolms allege that 1)
AHP was negligent in carryil_lg out its duties as general contractor; 2) AHP breached the -
Agteement by failing to construct the Home in accordance with the terms and conditions
of the Agreement and all plans and sPeciﬁéatiéns; 3) AHP breached certain express and
implied warranties by failing to construct the Home in a manner that was free of
construction defects; 4) AHP negligently made nﬁsrcpresenfaﬁom to the Chisolms and to .'
agents of the Jasper County Building Department regarding its performence of the
Agrectﬁcnt and its compliance with applicable building codes and statutory law in order
to teceive contractual payments from the Chisolms; and 5) AHP intentionally made
material representations of fact conceming its construction of the Home in order to
induce the Chisolms to make payments to AHP and in order to induce agents of the
Jasper County Building Department to issue a Certificate of Occupancy so that AHP
could receive contractual payments from the Chisolms. (Pls.” Am. Compl,, 9 6-8, 10-13,
16-19, 23, 27-32, 52-54, 58-60).

Counsel for AHP demanded arbitration via a letter dated July 30, 2015, (Def.’s
Mem. in Supp. of its Mot, To Stay and Compel: Arbitration, Ex. A). By letters dated
August 5, 2015, a;ld August 11, 2015, counsel for the Chisolms rejected AHP’s d;amand

for arbitration, arguing that the alleged fraud committed by AHP was an outrageous tort
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that was not within the contemplation of the parties at the time the Agreement was
execﬁted_and, thus, not subject to the Agreement’s arbitration provision, (Def’s Memm. 1n
Supp. of ifs Mot, To Stay and Compel Arbitration, Ex. A).
| | AHP moved to compel arbitration of the Chisolms’ claim against ATIP on August
‘ 21, 2015. (Def’s Mot, to Stay and Compel Arbitration). Within its Memorandum in
Suppbrt of its Motion to Stay and Compel Arbitration, AHP specifically argued that the
Chisolms® claims for frand and negligent misrepresentation were not outrageous torts
outside of the parties® contemplation af the time the Agi'ccment was executed, (bcf.’s
Mot, to Stay and vConl1pe1 Arbitration). In Pldinﬁffs’ Memotandum in Opposition to
AHP’s Motion to Compel Arbitration, thel Chisolms “admit[ted] lthat some of the claims,
such as the Breach of Contract, may be within the scope of the arbitration provisions” but
specifically asserted “that the claims for Negligent Misrepresentation and Fraud are
beyond the scope of arbitration as they do not hold a significant relaﬁonship.wiﬂl the
 contract.” (Pls.” Mem. in Opp’n to Def.’s Mot. to Stay and Compel Arbitration).
| The circuit court agreed with the Chisolms and denied AHP’s motion. via an
Order entered on January 14, 2016, which stated, “Tt would be impermissible and
contrary to public policy to hold that a citizen would hite a homebuilder to build them a
new home with the knowledge and contemplation that the builder nmght ignore the
designs and applicable building codes or industry practices in the performance of such
contraét.” (Otder Den. Def’s Mot. to Stay and 'Compel Arbitration, p. 3). The circuit
cowt also found that severance of the Chisolms’ claims was precluded because the issues

involved are mﬁtually dependent and interconnected on the facts and, thus, held that all
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claims should be tried in the same forum. (Order Den. Def.’s Mot, to Stay and Compel
- Atbitration, p. 4).

On February 12, 2016, AHP served its Notice of Appeal. The form of the
February 12, 2016, Notice of Aﬁpeal, however, was improper and also referenced the
date the Order at issue was entered rather than the date that seid Order was executed by
the Honorable Eugene C. Griffith, Jr. Because of these deficiencies, an Amended Notice
of Appeal was served on February 17, 2016.

ARGUMENT

L StandarJ of Review

A circuit court’s defermination of whether a claim is subject to atbitration is
 subject to de novo teview. Wellman, Inc. v. Square D Co., 366 8.C. 61, 67, 620 SE.2d
86 (Ct. App. 2005). A circuit court’s factual ﬁndings,'however, will not be reversed on
appeal unless there is an absence of evideﬁcé which reasonably supports those findings.

Thornton v. Trident Med. Ctr., LL.C., 357 8.C. 91, 94,592 S.E.2d SO (Ct. App. 2003).

II.  The Circuit Court Erred in Ruling lthat the Chisolms’ Claims for Fraud and
Negligent Misrepresentation Bore No Significant Relationship fo the
Agreement
South Carolina policy and federal policy clearly favor the arbitration of disputes.

Zabinski v. Bright Acres Assocz‘ates, 346 S.C. 580, 596, 553 S.E.2d 110 (2001).

Arbitration is requited when 1) an arbitration provision explicitly encompasses the

asserted claims; or 2) a significant relationship exists between the asserted claims and thc

litigants’ contract. Jd. at 596-599, In line with the strong policy in favor of arbitration,

‘any doubt comcerning whether a claim is encompassed by an arbitration provision is
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resolved in favor of arbitration, Towles v. United HealthCare Corp., 338 8.C. 29, 37, 524

S.E.2d 839, 844 (Ct. App. 1999).

An arbitration. provision which seeks to submit to arbittation any claims which
arise out of or otherwise relate to the underlying agreement, such as the clause at issue in
this action, is coﬁsidcred to be a broadly worded arbitration provision, Aiken v. World
Fin, Corp. of 8. Carolina, 373 8.C. 144,150, 644 S.E.2d 705, n. 2 (2007). Because
arbitration is a matter of contract, a claim will be held to be within the scope of a bfoadly
worded arbifration provision only when a significant relationship exists between. the
assetted claim and the contract-in which the arbitration clause is contained. Zabinski at
5 98_. When dctex_mining whether a significant relationship exists, reference is made not to
the labels given to the claim but, instead, is made to the factual allegations underlying the
claim. S Caroling Pub. Serv. Auth. v. Great W, Coal (Kentucky), Inc., 312 8.C. 559, 563,
437 S:E.2;1 22 (1993), With respect to tort claims, a significant relationship will be found
to exist where there is a clear nexus between the factual allegations underlying the ¢laims
and the performance of the contract in‘which the arbitration provision is .contained.
Londers v. Fed. Deposit Ins. Corp., 402 S.C. 100, 115, 739 S.E.2d 209 (2013)(“Indeed,
[plaintiff] has provided a clear nexus between the underlying factual allegations of each
of his claims and his inability to perform the employment Agreement and the alleged
breach thereof, such that all of his causes of action bear a significant relationship to the
Agreement.”). A significant relationship will not bc' found to exist, however, vs)hcre the
claim is one for an oufrageous toxt that was unforeseeable to a reasonable consumer in the

context of normal business dealings. 4iken at 151.



Mar. 142016 3:00PM _ No. 1237 P, 11

Generally, tort claims arising from allegedly defective construction are subject to
arbitration where the partics- have :entered into an agreement concerning the propesty that
contains a broadly worded arbitration clause. Carison v. S. Carolina State Plastering,
LLIC, 404 S.C. 250, 262, 743 S.E.2d 868 (Ct. App. 2013). In the present action, the
Chisolms argued, and the circuit court agreed, that that their claims for negligent |
misrepresentation and fraud do not bear a significant relationship to the Agreement
becanse the factual éllegations ﬁnderlying those claims were unforeéeeable. (Pls.” Mem.
in Opp’n to Def.’s Mot. to Compel Arbitration, p.4). A significant relationship between
the Chisolms® claims and the Agreement does exist, however, becanse each claim 1) is
dependent upon the underlying factual allegation that the Home was constructed in a
manner that is defective; and 2) essentially alleges a breach of the underlying contract.

In Landers v. Fed_ Deposit Ins. Corp., the Supreme Court reversed a citcuit
cowt’s denial of an employer’s motion to compel arbitration after finding that a
sié;niﬁcant relationship existed between an employment contract md the claims as;‘crtcd
by a former employee. 402 S.C. 100, 739 S.E.2d 209 (2013).. The claims at issue in
Landers were breach of contract, slander, intentional infliction of emotional distress,
illegal proxy solicitaﬁon, and mongﬁﬂ expulsion.. Id, at 107. The circuit court declined to
compel arbitration of all claims except the claim for breach of contract by finding that
there was no significant relationship betWeen the claims and the agreement containing the
arbitration clause. Id. The citcuit court also found, in the éltcrnaﬁve, that the allcgaﬁons
underlying the claims were unforeseeable at the time the parties entered into the
agreement, Jd. The Supreme Court disagreed and found that a significant telationship

existed becavse the pleadings provided a clear nexus between the factual allegations
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underlying the employee’s ¢laims and the performance of the employrﬁcnt agreement, Id.
at 115, The Supreme Court also held that the circuit court’s alternative ruling that the

claims Were not foreseeable was error for the same reason. Id. 115-116.

Like the factual allegations at issue in Landers that provided a direct link between
the employee’s tort claims. and his contract, the factual allegations underlying the.
Chisolms® tort claims ate directly telated to both AHP’s performance of the Agreement
and the Chisolms’ payment obligations under the Agreement. For instance, the factual
allegation underlying the Chisolms’ claim for negligent misrepresentation is that AHP
misrepresented that it had complied with the Agreemeﬁt and with applicable building

_codes in order to induce the Chisolms to make payments to AHP. (Am. Compl., 9 52).
Similarly, the factual allegations underlying the Chisolms® claim for fraud are that AFP
intentionally misrepresented compliance with the Agfeemént and applicable building
codes 1) to the Chisolmns in order to induce paymcnt from tile Chisolms; and 2) to agents
of Jasper County in order to obtain a Certificate of Cccupancy so that AHP would be
entitled to payment pursuant to the Agreement. (Am. Cosuopl., T 58). In substance, these
clﬁims allege that AHP negligently or fraudulently made misrepresentations regarding its
compliance with the Agreement and/or its compliance with certain building codes and
standards that are implied by law into the Agreement, Consequently, the Chisolms®
complaint demonstrates a cleat nexus between the underlying factual allegations of each
of their claims and the performance of the Agreement, “such that all of [Thcir] causes of
action bear a significant relationship to the Agreement.” Landers at 115,

" Despite the direct link between the Chisolms’ claims and the Agreement, the

Chisolms argue, and the circuit court agreed, that the outrageous tort exception
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pronounced by ‘the Supreme Coutt in Aiken precludes a finding that a significant
relationship exists between their claims and the Agreement. In Aiken, the Supréme Court
considered whether the tort claims of 2 finance company’s former customer were subject
to an arbitration clause contained within cestain loan agreements. Aiken at 146-147. The
factual allegations underlyihg each of the custoimer’s claims were that, two years after the
customer’s loans were satisfied, employees of the finance company used the customer’s
pérsonal information to acquire loans in the customer's pame and embezzle the funds
from said loans. Jd. The Aiken Court, while noting that Broa'dly written arbitration. clanses
are limited by general principles of contract law, held that the arbitration provision ét
issue bore no significant relationship to the customer’s claims bccause' the harm that
occurred was not foreseeable to the customer, Jd. at 1-51. The Az‘ken Court, however, di&
“not seek to exclude all intentional torts from the scope of arbitration™ But rather sought
only to distinguish outrageous torts that are legally distinct from the contractual
' relationship of the parties. Jd. at 152. When setting forth an example of the type of

intentional tort that should not be excluded from atbitration, the 4iker Court noted that

the parties stipulated that a tort claim which essentially alleges a breach of the underlying

contract would be within the contemplation of the parﬁés. Id.

This Coutt, in Hatcher v. Edward D. Jones & Co., L.P., applied the 4iken Court’s
analysis when holding that an investor’s tort ¢laims which essentially alleged a breach of
.the underlying contract were subject to the parties’ agreement to arbitr’ate. 379 8.C. 549,
553-554, 666 S.E.2d 294 (2008). The investor in Hatcher alleged that a brokerage

allowed his funds to be withdrawn and wired to bank acconnts without his knowledge

| and, as a result, he asserted claims against the brokerage for breach of contract, breach of
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contract acc.ompauied by a fraudulent act, negligence, breach of fiduciary aufy, and
violation of SCUTPA as a résult of the unauthorized withdrawal of the investor’s funds.
Id. The brokerage unsuccessfully moved the circuit coutt to compel arbitration based
upon a broadly worded arbitration clause within the investor’s account agreemcﬁt. Id at

550. The Hatcher Coutt partially reversed the circuit court by holding that the claims for

breach of contract, breach of contract accompanied by a fratidtﬂcnt act, and breach of

ﬁdﬁciary duty alleged breaches éf ﬂ;e parties’ apreement and, therefore, were subject to
arbitration. 7d. at 553. The alleged actions underlying the investor’s claims for negligence
and violation of SCUTPA. were found by the Harcher Court to be 1ega]1y distinct from
the contractual rciaiionship between the parties and, therefore, were not within the
contemplation of the parties at the time their agreement was executed. Jd,

Unlike the alleged actions at issue in 4iken which were unforesecable to the
finance company’sformer customer because said actions were legally distinct from the
parties’ contractual Vrelationship, the actions alleged toA have been taken by AHP were
taken in ﬁnther;mce of its performance of the Agreement and, thus, are legally
indistinguishable from the Agreement and were foresesable to the Chisolms at the time
they entered into the Apreement. Like the investor’s claims in. Hatcher for breac;h of
_contract.accompalﬁed by a fraudulent act and breach of fiduciary duty, the Chisolms’
“claims for negligent misrepresentation aﬁd frand essentially allege a breach of the
A_g;eement and, therefore, are subject té the parties’ agreement to arbitrate. As discussed
above, each frandulent or negligent misrcprésentaﬁoxi alleged to havé ﬁccn made by AHP
concems only AHP’e constinetion of the Fome. Moreover, the harm alleged by the

Chisolms — that the Home was constructed in a defective manner — was cxpliciﬂy

10
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anticipated by the Agreement. Paragraph 29 of the Agreement begins with the statement
that “No builder can build the 100% perfect home, and Paragraph 30 of the Agreement
references AHP’s material and workmanship warranty that runs for a period of one year
from the earlier of 1) the date the certificate of occupancy is issued; 2) the date of final
settlement, or 3) the date of occupancy. (Am, Compl., Ex. A, 91 29-30). Similarly, the
disclaimer and waiver provision of Paragraph 46 of the Agreement specifically defines a
defect as “a failure to comply with reasonable industry standards of residential
construction” and also states that the Wriﬁcn warranty covers defects in AHP’s
construction. (Am. Compl., Ex. A, 17 46). When read together, Paragraphs 30 and 46 of
the Agreement make clear that the Agreement anticipates that a certificate of occupancy
could be issued even though certain defects ﬁay have arose during construction.

Since the Aiken decision, the Supreme Court has further stated that “a party may
not escape its commitment [to arbitrate] simply by presenting his claim as a tort” and a
coutt should decline to compel arbitration only when the asserted claim was clearly not
within the contemplation of the patties. Partain v. Upstate Auto. Grp., 386 S.C, 488,
494, 689 S.E.2d 602 (2010). Here, the express provisions of the Agreement' make clear
that the Chisolms® did contemplate the possibility that they would unkmowingly accept a
home that allegedly contains defects that arose duting construction, The Agreement also
makes clear that the Chisolms committed to arbitrate any and all disputes atising out of or
relating to the Agreement, and they should not be permitted to escape this commitment
simply because they have asserted tort claims which reiterate their claims for breach of
contract. Therefore, the circuit court’s holding that the Chisolms® claims for fraud and

negligent misrepresentation fall within the outrageous tort exception was made in error.

11
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. The Circéit Court Eyred in Failing fo Compel Arbitration of the Chisolms’
Claims for Breach of Contract, Breach of Express and Implied Warranties, and
Negligence on the Basis that Arbitration of Said Claims Will Result in
Duplicative Expense and Judicial Ineﬁicienéy
In the present dispute, AHP moved to coﬁnpcl arbitration on the basis that all of

the Chisolms® claims against AHP are within the scope of the Agreement’s arbitration
provision. In response, the Chisolms “admitf[ed] thaf somé of the claims, such as the
Breach of Contract [claim], may be within the scope of the arbitraﬁon provision,” but
“specifically assert[ed] that the claims for Negligent Misrepresentation and Fraud are
beyond the scope of arbitration , , .” (Pls.” Mem. in Oi)p’n, p. 4). When denying AHP’s
~ motion, the' circuit court, after finding the claims for negligent misrepresentation and
fraud to be excepted from arbiﬁation, did not make a specific finding that the remaining
claims are beyond the scope of the Agreement’s arbitration provision. Rather, the circuit
court, notigg' that the issues were mutually dependent and interconnected, found that
arbitration of the remaining claims would result in duplicative expense and may lead to
conflicting results in difference forums.

AP respectfully contends that it .was improper for the tual court to deny
arbitration of the remaining claims based upon considerations of expense and judicial
efficiency. As pfeviously discussed, both South Carolina and fedcral- policy clearly favor
the arbitration of disputes. South Carolina appellate courts have made clear that, “unless a
court can say with positive assurance.that the arbitration clause is not susceptible of an
interpretation that covers the dispute, atbitration should .be ordered.” S.‘ Carolina Pub.

Serv. Auth. v. Great W. Coal (Kentuchy), Inc., 312 S.C. 559, 564, 437 S.E.2d 22 (1993).

12
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“A motion to compel arbitration made pursuant to an arbitration clanse in a written
contract should only bé denied where the clause is not susceptible to any interpretation
which would cover the asseited dispute.” Iritech Elec., Inc. v. Frank M. Hall & Co., 343
S.C. 396, 399, 540 S.E.2d 864, 865 (Ct. App. 2000), |

This State’s jurisprudence on the isswe. of arbitrabi]ity has been clear and
unwavéﬁng for several decades, and nowhere therein has any appellate court stated that a
circuit court may deny a motjon to compel arbitration of claims within the scope of an
arbitration provision .simPly because the claimants have stated other causes ‘of action that
are not within scope of the arbitration clause at issue. In fact, doiJ_Jg so directly contradicts
the provisigns of the Federal Arbitration Act, 9 US.C. § I, er seq., and the South Carolina
Uniform Atbitration Act, S.C. Code Ann. § 15-48-10, et seq., which both provide that
written arbitration apreements are valid, enforceable and irrevocablg, save upon such
grounds as exist at law or in equity for the rcvgcation of any contract. Theréfore, the
circuit court was not permitted to deny arbitration of the Chisolms’ claims simply
because the Chisolms’ may have to arbitrate most, rather than all, of their claims,
Conseqpcntly, the circuit court’s holding that all of the Chisolms claims must be tred in

the same forum warrants reversal.

13




CMar. 142016 3:03PM

No. 1237 P,

CONCLUSION

18

The circuit court erred in ruling that the Chisolms’ claims for negligent

misrepresentation and fraud are not subject to the parties’ agreement to arbitration. Each

of these claims bears a significant relationship to the Agreement, The outrageous tort

exception announced by the Supreme Court in Aiker is not applicable because the factual

allegations underlying each of the Chisolms’ claims are directly linked to the Agreement

and essentially allege a breach of the Agreement. The circuit court also made

impermissible considerations of expense and judicial economy when declining to compel

arbitration of the Chisolms’ claims for breach of contract, negligent construction, and

breach of express and implied warranties. Therefore, AHP respectfully requests that this

Honorable Court reverse the circit cowrt’s Order denying AHP’s motion to compel

arbitration.

March mems.

Respectfully submitted,

. McCORKLE & JOHNSON, LLP

‘awny D. Mack

319 Tatinall Btreet
Savannah, Georgia 31401
(912) 232-6000

Attorney for America’s Home Place, Inc.
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This lL\J[ day of March, 2016.
McCORKLE & JOHNSON, L1P

319 Tattnall Street

Savannah, Georgia 31401

(912) 232-6000

Attorney for America’s Home Place, Inc.
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MCCORKLE I;DHNSON, LLP

Attorneys At Law
319 Thttnall Street » Savannah, Georgia 31401
~ Phome: (912) 232-6000 = Fax: (912) 232-7060

tdm@mccorklejohnson.com

March 14, 2016

Via Facsimile and U.S, First Class Mail

Honorable Jenny Abbott Kitchings

Clerk of Coutt ' . MAR 14 2018
South Carolina Court of Appeals _ v 3 .
Post Office Box 11629 | - SC Court of Appeals

Colurubia, South Carolina 29211
Fax: (803) 734-1839 '

Re:  James Chisolm and Bevetly Ann Chisolm, v. American’s Home Place In., et al.
Appeal from Court of Common Pleas, Jasper County, South Carolina
Civil Action No, 2015-CP-27-209

Dear Ms. Kitchings:

Please find enclosed an original and one copy of an Appellant’s Initial Brief, Appellant’
Designation of Matter, and Certificate of Service regarding the above referenced matter. ‘Only
one copy of each of these documents is’ being transmitted via facsimile, and the originals are
being placed in today’s mail. Please file the originals with the court and return one file-stamped
copy of each to our office in the enclosed self-address stamped envelope.

If you have any questions or concerns, please do not hesitate to contact my ofﬁce.

il_iCercIy,
I VL
awny D,\Mack
Enclosures

cc:  Dean B. Bell, Esq.
Robert C, Dillis, Esq.

Q\DATA\WPDATA\7600\7630-01 coa clerk letter 031416.docx

Pryie R. McCorkes » Davip H. Jomnson = Mataw M. McCoY (aa 50 = Rosser L. MCCORKLE, 11 (GA & 8C)
CATHERINE M. BOLGER (8a & 5c) » CoLsy H. LONGLRY (@A & 50) » Tawny D. MacK (Ga & 5¢)* Ruars J. O’SULLIVAN (GA & 5C)
WWW.MCCORKLEJOENSON.COM :




