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v ORDER ‘
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This matter comes before the Court by way of an Application for Post-Conviction Relief
filed May 6, 2014. An evidentiary hearing was convened on December 7, 2015, at the Lexington
County Courthouse. The Applicant was present at the hearing and was represented by Aimee
Zmroczek, Esquire. The Respondent was represented by Patrick Schmeckpeper, Esquire, of the
South Carolina Attorney General's Office. The Court denied relief by an order dated January 15,
2016, and filed Januvary 22, 2016. Applicant subsequently filed a motion asking the Court to

reconsider the findings of fact and conclusions of law contained in the order of dismissal.

Respondent made its return to the motion, requesting this motion be denied.
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Based upon careful reconsideration of the evidence in this case, including Applicant’s

motion and supporting memorandum, this Court is not persuaded to alter or amend its judgment.
This Court further finds oral argument would not aid in the reconsideration of the original
judgment. The Order of Dismissal issued by this Court contains the required findings of fact and

conclusions of law as required by section 17-27-80 of the South Carolina Code (2014) and Rule
52{21) of the Srouth Carolina Rules df Civil Procedure

IT IS THEREFORE ORDERED that Applicant’s motion be denied and dismissed

AND IT IS SO ORDERED this / 2 day of @ , 2016.

D. CralG BROWN
Presiding Judge

Eleventh Judicial Circuit
ﬁéw , South Carolina
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Albert Owens Q} £k OF :'ﬁ;f& No. 2014-CP-32-1687  MAR 25 201g
S.C.D.C. No. 178478 = INGTON SC COUrt ‘A
) 0
Applicant, ) p p ealS
)
v. ) ORDER OF DISMISSAL
) .
State of South Carolina, )
)
Respondent. )
) .

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed May 6, 2014. Respondent made its Return on or about June 25, 2015. An
evidentiary hearing into the matter was convened on December 7, 2015, at the Lexington County
Courthouse. Applicant was present and was represented by Aimee Zmroczek, Esquire.
Respondent was represented by Patrick Schmeckpeper, Esquire, of the South Carolina Attorney
General’s Office.

Applicant testiﬁed on his own behalf at the evidentiary hearing. Appliéant’s trial
counsel, Erik Drylie, Esquire, also testified. This Court had before it a copy of Applicant’s
guilty plea transcript, the records of the Lexington County Clerk of Court regarding the subject
guilty pleas, Applicant’s records from the South Carolina Department of Corrections, and the
pleadings. The Court finds as follows:

PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Lexington County Clerk of Court. Applicant was indicted at the

CA No. 2014-CP-32-1687: Page 1 of 11



June 2013 term of the Lexington County Grand Jury for two counts of Burglary Second Degree
(2013-GS-32-1513; -1515). Erik Drylie, Esquire, represented him. On October 31, 2013,
Applicant appeared before the Honorable Steven H. John and pled guilty to Burglary Second
Degree/ Violent and Burglary Third Degree (Second Offense). Judge John sentenced him to a
term of (10) years imprisonment for Burglary Second Degree/ Violent and to a term of (10) years
imprisonment for Burglary Third Degree (Second Offense), to be served concurrently. Applicant
did not appéél his pleas or sentences.
Allegations
In his application for post-conviction relief, Applicant alleged that he was being held in

custody unlawfully for the folloWing reasons:

1. Involuntary guilty plea:
a. Pled by way of coercion and being misled;
2. Ineffective assistance of counsel: '
a. “Counse]l refused to obtain the relevant documentation that shows defendant
Owen has a substantial amount of documentation, showing his invariable state of
mind through the Lexington Mental Health Facility”;
3. Intoxication and temporary insanity.
Summary of Testimony Presented
Applicant testified that he was forty-five (45) years old, and that while he only had a fifth
grade education, he obtained his GED at the Department of Corrections in or around 1992. He
said he had worked in construction prior to being incarcerated. Applicant testified that he
believed counsel was ineffective for failing to go into his mental health issues. Applicant stated
he suffered from major depressive disorder and anxiety, and that he has been on ten (10)
different medications through Lexington County Mental Health. He said that he was not

currently on any medication. Applicant testified he met with counsel only two times, with each

meeting lasting twenty minutes. He stated counsel did not go over discovery with him, look at
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the crime scene, or obtain his medical records. He further stated counéel did not talk about his
drug abuse — specifically “crack and marijuana.” On cross examination, Applicant
acknowledgéd that during his meetings with counsel he discussed the crimes, but stated there
were no further discussions. Applicant stated he talked to counsel about drug use and went
through his mental health issues. When asked why he did not raise any of the above information
or complaints about counsel’s performance when prompted By the plea judge, Applicant
responded that counsel had told him “not to say anything.”

Counsel testified that he was appointed shortly after Applicant was arrested, and that he
was original charged with three second-degree burglaries, safecracking, and grand larceny.
Counsel said he met with Applicant three to four times, and went over his discovery and his
background with him at the detention center during those meetings. Counsel testified that
Applicant had some mental health issues. However, he stated he never had any concerns about
Applicant’s competency to stand trial or plead guilty, Further, counsel testified that in his
practice and experience as a criminal defense attorney, he had worked with a number of clients
he felt had competency issues. Counsel testified that if he ever had a question regarding
competency, he would request an evaluation. He stated there were no such concems in the
present case, and that he did not have any question about Applicant’s mental competency.
Counsel testified that Applicant wanted the plea deal, and was happy with the sentence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court reviewed the Clerk of Court records regarding the subject guilty

plea, Applicant’s records from the South Carolina Department of Corrections, the application for
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post-conviction relief, the transcripts and documents from the prior proceedings, and legal
arguments of counsel. Pursuant to S.C. Code Ann. §17-27-80 (2015), this Court makes the
following findings of fact based upon all of the probative evidence presented.

Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant has the burden of proving the allegations

in the application. Rule 71.1(¢), SCRCP; Butler, 286 S.C. 441, 334 8.E.2d 813 (1985). Where

ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove that
"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

(1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C, at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that “there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”

Cherry, 300 8.C. at 117-18, 386 S.E.2d at 625. With respect to a guilty plea, the Applicant must
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show that there is a reasonable probability that, but for counsel's alleged errors, he would not

have pled guilty and would have insisted on going to trial. Hill v, Lockhart, 474 U.S. 52, 106

S.Ct. 366 (1985).
Failure to Investigate

This Court finds Applicant has failed to meet his burden to show counsel’s investigation
and preparation of his case violated his Sixth Amendment right to effective assistance of counsel.
Without a doubt, “[a] criminal defense attorney has a duty to investigate, but this duty is limited
to a reasonable investigation. Ard v. Catoe, 372 S.C. 318, 331-32, 642 S.E.2d 590, 597 (2007).
Accordingly, the controlling standard for counsel’s duty to investigate is reasonableness.
Edwards v. State, 392 S.C. 449, 457, 710 S.E.2d 60, 64 (2011). So long as a defendant’s
attorney conducts a reasonablg investigation, including interviewing potential witnesses when it
is reasonable to do so, his performance will not be deficient. Id. at 457, 710 S.E.2d at 65.
~ Moreover, failure to conduct an independent investigation does not comstitute ineffective

assistance of counsel when the allegation is supported only by mere speculation as to the result.

Moorehead v. State, 329 S.C, 329, 334, 496 S.E.2d 415, 417 (1998).

| This Court finds Applicant has failed to meet his burden to prove counsel’s investigation
in this case was deficient. Counsel testified credibly to the effect that he received discovery in
this case and reviewed it with Applicant. It is apparent from the record and testimony presented
at the evidentiary hearing that Counsel had a firm grasp of the strength of the State’s case against
Applicant — particularly in light of the potential DNA evidence' and Applicant’s apparent desire

to plead — and strategically focused his efforts on trying to secure a favorable plea deal. This

Court finds such a focus was reasonable.

' The plea transcript indicates Applicant was identified by a CODIS hit from some of his blood discovered at the
crime scene. (PL Tr. p. 14).
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Moreover, Applicant has failed to show any prejudice resulting from counsel’s purported
failure to investigate or prepare a defense. In order to show prejudice, Applicant must present
some evidence that but for counsel’s purported failure to properly investigate he would have
refused to plead guilty and instead exercised his right to trial. See, e.g., Porter v. State, 368 S.C.
378, 386, 629 S.E.2d 353, 358 (2006) (no prejudice where Applicant failed to produce evidence
at the PCR hearing that further investigation would have led to a different result); Moorehead at
334, 496 S.E.2d at 417 (1998) (“Failure to conduct an independent investigation does not
constitute ineffective assistance of counsel when the allegation is supported only by mere
speculation as to the result.”). Applicant has failed to produce any such evidence. Accordingly,
this Court finds Applicant has failed to meet his burden with regard to this allegation. As a
result, it is denied anc} dismissed.

Failure to Raise Mental Health Issues

This Court further finds Applicant’s allegation that counsel was ineffective in failing to
raise his mental health issues is without merit, and that Applicant has failed to show he was
insane at the time he ?:omnﬂtted the charged offenses, or incompetent at the time of his plea.

Insanity or Intoxication

For an insanity defense, a defendant must show a reasonable probability that he was

either insane at the time the crime was committed or incompetent at the time of the plea. Jeter v.

State, 308 S.C. 230, 417 S.E.2d 230 (1992). To prevail on an insanity defense, the accused must
be unable to distinguish moral or legal right from wrong and fo recognize the particular act
charged as morally or legally wrong. Voluntary intoxication, where it has not produced

permanent insanity, is never an excuse for a defense to a crime, State v. Hartfield, 300 S.C. 469,
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388 S.E.2d 802 (1990). Such insanity must be permanent and destroy the defendant’s ability to
know ;igllt from wrong. 1d.

Applicant has not presented any evidence that he was insane at the time of he committed
the crimes he is currently challenging. There were no medical records or competency
_evaluations entered into evidence during the evidentiary hearing. In addiﬁon, during his plea
hearing Applicant acknowledged that he understood, at the time he was committing the
burglaries he was pleading to, that he was committing crimes. (PL. Tr. p. 17). Accordingly, even
if counsel had further pursued a defense of insanity, Applicant has failed to show prejudice.
where — by his own admission — he was aware that his actions were legally wrong. This
allegation is therefore denied and dismissed. |

Competency to Plead Guilty

Due process prohibits the conviction of a person who is mentally incompetent. Jeter at
232, 417 S.E.2d at 595 (citing Bishop v. United State, 350 U.S. 961, 76 S.Ct. 440, 100 L.Ed 835
(1956). This right cannot be waived by a guilty plea. Jeter at 232, 417 S.E.2d at 595 (citing Pate
v. Robinson, 383 U.S. 375, 86 S.Ct. 836, 15 L.Ed.2d 815 (1966). The test of competency to
enter a plea is the same as required to stand trial. State v. Lambert, 266 S.C. 574, 225 S.E.2d 340
(1976). The accused must have sufficient capability to consult with his lawyer with a reasonable
degree of rational understanding and have a rational as well as a factual understanding of the
proceedings against him. Carnes v. State, 275 S.C. 353, 271 S.E.2d 121 (1980).

In determining whether a competency hearing is warranted, an attorney is permitted to
reasonably rely on his own perceptions of their client. See Jeter at 233, 417 S.E.2d at 596; Lee v.

State, 396 S.C. 314, 322, 721 S.E.2d 442, 447 (Ct. App. 2011) (finding plea counsel could not be

deficient if she had no indication of client’s mental state). In the present case, while counsel
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acknowledged Applicant had a history of mental illness, he credibly testified that he had no
reason to suspect Applicant was not competent to stand trial. Compare Ramirez v. State, 413
S.C. 351, 776 S.E.2d 101 (Ct. App. 2015) (Counsel’s performance deficient where was aware of
client’s substantial mental limitations, including IQ of 31 to 44 and intellectual functioning of a
four-to seven-year-old child, ar;d did not seek independent competency evaluation). This Court
also finds credible counsel’s testimony that he has recommended clients to be evaluated in the
past, as well as bis statement that he requests evaluations if there is any question of competency.
While lawyers are certainly not, by virtue of passing the bar alone, experts in the field of mental
bealth, counsel was no doubt in the best position to make the initial determination on whether to
pursue any sort of evaluation. Taking care to avoid the pitfalls of hindsight in post-conviction
relief proceedings, this Court finds counsel’s decision was reasonable under the circumstances.

Applicant has further failed to meet his burden to show prejudice. To show prejudice
arising from failure to request a competency hearing, the applicant bears the burden of proof to
show by a preponderance of the evidence he was incompetent at the time of his plea.” Jeter at
232, 417 S.E.2d at 596. Applicant presented no such evidence at the PCR evidentiary hearing.
Accordingly, this allegation is denied and dismissed.

Inveluntary Guilty Plea

This Court also finds Applicant’s .allegation that his guilty plea was involuntary is
without merit. A defendant who enters a plea on the advice of counsel may only attack the
voluntary and intelligent character of a plea by showing that counsel’s representation fell below
an objective standard of reasonableness and that there is a reasonable probability that, but for

counsel’s errors, the defendant would not have pled guilty, but would have insisted on going to
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trial. Holden v. State, 393 S.C. 565, 572, 713 S.E.2d 611, 615 (2011) (citing Rolen v. State,

3841 S.C. 409, 413, 683 S.E.2d 471, 474 (2009)).

To find a guilty plea is voluntarily and knowingly entered into, the record must establish
the defendant had a full understanding of the consequences of his plea and the charges against
him. Roddy v. State, 339 S.C. 29, 33, 528 S.E.2d 418, 421 (2000). A defendant’s knowing and
voluntary waiver of the constitutional rights which accompany a guilty plea may be
accomplished by colloquy between the Court and the defendant, between the Court and

defendant’s counsel, or both. Holden at 573, 713 S.E.2d at 615 (citing Pittman v. State, 337 S.C.

597, 599, 524 S.E.2d 623, 625 (1999)). The longstanding test for determining the validity of a
guilty plea is “whether the plea represents a voluntary and intelligent choice among the
alternative courses of action open to the defendant. Id.

In determining guilty plea issues, it is proper to consider the guilty plea transcript as well
as evidence at the PCR hearing. Suber v. State, 371 S.C. 554, 558, 640 S.E.2d 84, 886 (2007).
Specifically, the voluntariness of a guilty plea is not determined by an examination of a specific
inquiry made by the sentencing judge alone, but is determined from both the record made at the
time of the guilty plea, and also from the record of the PCR hearing. Roddy, 339 8.C. at 33, 528
S.E.2d at 420.

Based on the guilty plea transcript as well as evidence at the PCR hearing, this Court
finds Applicant has not met his burden to show he was coerced or misled into pleading guilty.
This allegation is, in fact, directly refuted by the plea transcript. During his guilty plea -
proceedings, Applicant stated that no one had promised him anything, or threatened or forced
him in any way to get him to plead guilty. (Pl Tr., p. 7-8). Applicant’s explanation, per his

testimony at the evidentiary hearing, appears to be simply that his lawyer told him “not to say
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anything” regarding coercion to the plea judge. This Court find such an assertion is highly

suspect, and in any event not credible. Regardless, such erroneous advice would not have been

sufficient justification for Applicant to lie to the plea judge. See, e.g., Wolfe v. State, 326 S.C
158, 165, 485 S.E.2d 367, 370-71 (1997) (defendant’s claim he understood from counse] that the
trial judge’s questions at the guilty plea were only a “polite fiction” held not an invitation to

answer untruthﬁill‘y). Nor would this advice, if given, warrant relief. See Moorehead v. State,

329 8.C. 329, 333, 496 S.E.2d 415, 417 (1998) (Applicant’s explanation that he answered the
trial judge affirmatively on counsel’s alleged advice that the questions were meaningless does
not support the grant of PCR). Accordingly, this Court finds Applicant has failed to meet his
burden to show either deficiency or prejudice with regard to this allegation. It is therefore denied
and dismissed.
ALL OTHER ALLEGATIONS
As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this order, the Court finds Applicant failed to present

any evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned
any such allegations.

[Signature follows]
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CONCLUSION
Based on the foregoing, this Court finds that the Applicant has not established any
constitutional violations or deprivations that would require this Court to grant his application for

post-conviction relief. Therefore, this application for post-conviction relief must be denied and
dismissed with prejudice.

This Court notes that Applicant must file and serve a notice of intent to appeal within
thirty (30) days from receipt of this Order to secure the appropriate appellate review. See Rule
203, SCACR. Rule 71.1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the

obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is

also directed to South Carolina Appellate Court Rule 243 for appropriate procedures after notice
has been timely filed.

IT IS THEREFORE ORDERED
1.

That the Application for Post-Conviction Relief must be denied and dismissed
with prejudice; and
2.

Applicant must be remanded to the custody of Respondent

AND IT IS SO ORDERED this_ é day of /@4 . , 2016.

D

D. CRAIG BROWN ~~

Presiding Judge
% , South Carolina

Eleventh Judicial Circuit
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