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STATE OF SOUTH CAROLINA

County.of Lee

THE STATE OF SOUTH CAROLINA,
Plaintiffs

vS.

La'Quan Marshall,
Defendant

Before the Honorable George C. James, Jr.,

A-P~-P-E-A-R-A-N-C-E-S

Mr. Paul Fata,

Assistant Solicitor for the State
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Attorney for defendant

09-GS-31
Guilty P

October
Bishopvi

—98
lea

6, 2010
l1le, S.C.
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MR. FATA: Yoﬁr Honér,-the State célls
Indictment 2009-GS-31-98. The State versus La'Quan
Marshall. .Mr. Marshall was indicted for distribution of
crack cocaine, 5 counts. Distribution of crack cocaine
within the proximity of a school, four counts. |

THE COURT: 5 counts of distribution, and
4 céuhts of proximity?

MR. FATA: Yes, sir. He is entering a
plea to thé féur counts of distribution which is
the crack cocaine second offense. And four counts
of distribution within the pfoximity-of a school.

The State is recommending a 15-year sentence. And
that all ¢harges or all sentences run concurrent'.
And Count 2, on the indictment is a céunt that the
State is nol-prossing. All the other counts he is
going to go forward on. Here are the indictments
and the plea sheets cof the counts.

THE COURT: Okay. -

(Whéreupqn, the defendant is sworn. )

THE COURT: So on the‘pfdéimity with- 10 to
15. On the distribution second for 5 to 30.

MR. FATA: The is correct. And the |
recommendation of the State is 15 years

concurrent.

THE COURT: ©Now I believe under the Title
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" maximum under the distributions carry up

~But one strike based on this plea.

17 that the distribution second each of|t
the indictment would be a strike.
MR. FATA: Oh, yes, sir. He has
already---
THE COURT: So I am just looking

1, distribution of crack cocaine.
"MR. FANT: All of the proximities

the proximities are a strikel
THE COURT: But okay. But all of
together is .one strike.
MR. FATA: That's correct. _Yes,

THE COURT: I think the sentence
years. I think that will be one strike a

MR. FATA: That's correct.

THE COURT: Ms. Butcher, you repr
Mr. Marshall?

MS. BUTCHER: I do, Your Honor.

THE COURT; And is there also a p
encompassed with this?

PROBATION AGENT: Yes, sir, Your

THE COURT: What are the circumst

that?

PROBATION AGENT: He is currently

hose on

at Count

. All of

these

sir.

of the

to 30

s well.

esent

robation

Honor.

ances of

serving
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probation for possession of coCaine'base first.
His sentence originally was done on June 25th
2008, and received 3 years and a $1,000.
Suspended on time served. And $100; And 3 years
probation. Credit for time ser&ed 3 days.
80 hours of public service. And squharge of, I
believe it's 445, 447 on June 23rd 2008. That
concludes the violation of his probationf

THE COURT: Ms. Butcher, do you think
based on your knowledge of thé-facts ahd

circumstances of these 8 charges, is that right,

eight?'

MR; FATA: Eight counts, yes, sir, Your
Honor. |

THE COURT: That he would be found gquilty?

MS. BUTCHER: I do, Your Honor.

THE COURT: Do.yoﬁ agree with his decision
to plead?

MS. BUTCHER: Yes, Your Honor.
' THE COURT: Does he understand the
punishment that he faces and all his
constitutional rights?
IMS. BUTCHER; .Yes, Your Honor.
THE COURT: Ybur name, sir?

THE DEFENDANT: La'Quan Marshall.
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THE COURT: Mr.

carefully
your plea
knowingly

with your

you do that, do you understand?
THE
THE

that you do

understand,

let me know.

THE DEFENDANT: Yes, sir.

THE COURT: According to the inf
have, you are 36 years oldé

THE DEFENDANT: Yes, sir.

THE COURT: How far did you go i

THE DEFENDANT: I received my GE

THE COURT: And how long have yo
jail?

THE DEFENDANT: Goiné; on 5 mont

THE COURT: 1Is that on these cha

THE DEFENDANT: That's on these
right here.

THE COURT: Have you ever been t

drug problems?

to all these questions.

and intelligently.

.you let your lawyer know, an

Marshall, listen

I can

If you wan

DEFENDANT: Yes, sir.

COURT:

not agree with, or you don't

Do you understand that?

very

not accept

unless you enter it freely, voluntarily,

t to speak

attorney as we go through this, you can

If somebody says soqething

d he will

ormation I

n school?
D.

u been in

hs.

rges?

charges

reated for
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THE DEFENDANT: No, sir, YoUr‘Honor.
THE COURT: Alcohol? |

THE DEFENDANT: No, Sir.

THE COURT: Meﬁtal problems?

THE DEFENDANT: No, sir.

THE COURT: What kind of work did you do

before you went- to jailz

THE DEFENDANT: Brick mason. I also draw.

~THE COURT: You alsoc what?

THE DEFENDANT: Draw.
THE COURT: - Draw?
THE DEFENDANT: Yes.

THE COURT: Do you have a history of

mental problems?

THE DEFENDANT: No, sir, Your Honor.
THE COURT: Do you take medication?
THE DEFENDANT: No, sir.

THE COURT: Do you have any condition

today that would keep you from being able to

understand what you are doing?

THE DEFENDANT: No, sir, Your Honor.

THE COURT: There are 8 counts on this

Indictment that your lawyers have told me you want

to plead guilty to.

THE DEFENDANT: Yeés, sir, Your Honor.
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THE COURT: The first count 1s
distribution of crack cocaine.

THE DEFENDANT: Yes, sir.

THE COURT: It is dated May 14th|2009. It
says you committed that offense by distributing to

a confidential informant a quantity of crack

cocaine.

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT:. Do you recéll that Méy 14th?
Also on Count 3, that they are dismissiné. It
says that you distributed that substance|to that
informant, which was within one half mile of a
school; specifically, Bishopville Primary School.
Do you understand that?

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: Distribution of crack cocaine

is being treated as a second offense, is|that

right?
MR. FATA: Yes, sir, Your Honor.

THE COURT: That carries with itla term of

imprisonment of a minimum of 5 years and|maximum

of 30. Do you understand that?
THE DEFENDANT: Yes, Your Honor.

THE COURT: And the proximity charge doing

that within a half of a mile school. That carries
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10 to 15. Do yOuvunderstand that?

THE DEFENDANT: Yes, sir.

THE COURT: It's also considered what we
call,a serious offense under our three strikes
law. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Does he have any strikes now?.

THE DEFENDANT: Yes, sir. He has two
sérioﬁS“strikes.. This would be a life without

parole case but it's within the Solicitor's

~discretion. And in light of the plea, we have

chosen not to seek life without parole.

THE COURT: What are his other serious

offenses?

MR. FATA: He has a manufacturing -- he

- has a distribution of proximity in 1996. That was

the second most -- ‘second serious, excuse me. And

he also has a burglary second violent in 1991.

THE COURT: So you understand that you

- have run out of strikes. ‘Do you understand that?

THE DEFENDANT: Yes, sir, Your Honor.
THE COURT: You are not going to get life
with this. They don't have to seek it if they

don't want to. But they could if they wanted to.

. Do you understand that?
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THE DEFENDANT: Yes, sir.

THE COURT: So if you get out of] prison on

this round of charges, and you get another serious

offense, or a most serious offense, you lagain are

facing life without parole. Do you undelrstand

that?

THE DEFENDANT: Yes, sir, Your Hbnor.

THE COURT: The fourth_count of Fhe

indictment is distribution of crack Cocaﬁne. It

says that a day later, May 15th of 09, you

distributed crack cocaine to a confidential

informant. Count 5 says that you did that within

a half mile of Bishopville Primary School.

6 says you did the same thing on May 21st.

Count

You

distributed crack to a confidential informant.

Count 7 you did that within a half mile of

Bishopville Primary School. Count 8,

different

dates, the same thing. Distribution of crack

cocaine on May 29th.

did that within a half mile of Bishopville Primary
School. All those carry the same sentences that I

indicated earlier. Do you understand that?

THE DEFENDANT: Yes, I do.

THE COURT: When you plead guilty,

the way,

if you ever get convicted of drug

And then Count 9|says you

and by
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offenses in the future, it will be treated as a
third or subsequent depending upon the time and

the nature of the offense. Do you understand

‘that?

THE DEFENDANT: Yes, sir, I do.

THE COURT: When you plead guilty, you
give up éome_;ights. One of_those is your right
to remain silent. You have the right to say
nothing. Do you understand that?

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: You also have a right to a
jury trial. Have you ever had one?

THE DEFENDANT: No, sir.

THE COURT: 12 peoplé could be on your
jury. It would be their job to determine whether
or not you are guilty or not guilty. They would
make that decision after listening to and
considering all the evidence and the law in this
case. - And you couldn't be found guilty unless you
were -- unless all the jgrors agreed beyond a
reasonable doubt that you were guilty.' And~you
would ﬁot.have to prove anything. You wouldn't
have to disprove anything.

And you wouldn't even have to present any

evidence. The State would have the sole burden of
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proving the reasonable doubt standard.

a high burden. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: The other rights you

your right to confront witnesses the Sta

against you. You have the right to be p

listen to the witnesses. And then you t

your lawyer, could cross examine those w

And it 1is

have is
te calls
resent,
hrough

itnesses.

Your lawyer, you don't have to, you couid call

. . .
your own witnesses during that proceedin
b

|
understand all of those rights that I ha

explained to you?

THE DEFENDANT: Yes, sir, Your H

THE COURT: Do you want to give

one of those rights and plead guilty?

THE DEFENDANT: I am going to gi

right and plead guilty today,

THE COURT: If you have any defe

don't know if you do, but if you do, you
understand that when you plead guilty yo

those defenses?

THE DEFENDANT: Yes, sir.

THE COURT: And if you made any
statements to the police that were incri

do you understand that when you plead gu

Your Honor.

g. Do you

ve

onor.

up each
ve up the
nses, 1

u give up

minating,

ilty, you
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give'up the righﬁ'to challenge the admissibility
of those statements? |

THE DEFENDANT: Yes, sir, Your Honor;

THE COURT: Are you guilty? I am going

through these things by count and date. Count 1

- and Count 3, distribution of crack cocaine. And

doing.that within a half mile of Bishopville
Primary on May 14th 2009. Are you guilty cr'pot
guilty?

- THE DEFENDANT: Guilty.

THE COURT: All right. And distribution

of crack cocaine and distribution of crack cocaine

within a:half mile of Bishopville Primary counts 4
aﬁd 5, May 15th 2009. Guilty or not guilty?

THE DEFENDANT: Guilty.

THE COURT: 'Couﬁts 6 and 7,'distributién
of crack cocaine and doing that within a half mile
of Bishopville Primary on May 21st 2009. Guilty
or not guilty? |

THE DEFENDANT : Guilty.

THE COURT: Counts 8 and 9, distribution
of crack cocaine and distribution within a half-
mile of Bishopville Primary School. Guilty or not
guilty? | |

THE . DEFENDANT: Guilty.

Lz
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.0of these offenses?

THE COURT: That's May 29th. Gu

not guilty?
THE DEFENDANT: Yes.

THE COURT: Are you truly guilty

THE DEFENDANT: I am.
THE COURT: Has anybody promised

anything to get you to plead guilty?

THE DEFENDANT: No, sir, Your Ho

THE COURT: Has anybody used any

force or intimidation to get you to plea
THE DEFENDANT: No, sir.
THE COURT: Well the recommendat
that I give ybu 15 years on all of these
you would serve them at the same time.
understand that?
THE DEFENDANT: Yes, sir.
THE COURT: 1Is that your underst
the recommendation?
THE DEFENDANT: Yes, sir, Your H
' THE COURT: Is that right, Ms. B
MS. BUTCHER: Yes, sir.
THE COURT: I don't have to foll
don't want to. Do you understand that?

THE DEFENDANT: Yes, sir, I unde

ilty or

of all 8

you

nor.
threats,

d guilty?

ion is

and that

Do you

anding of

onor.

utcher?
ow it if I

rstand.
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THE COURT: Okéy. lIs your lawyer making
you plead quilty? .

THE DEFENDANT No, sir, Your Honor.

THE COURT: Have you had enough time to
make up your mind?

THE DEFENDANT: I have had enough time to
make up my mind.

THE COURT: And nobody has used any force
té get you to do this? |

THE DEFENDANT: None whatsoever.

THE COURT: Are you satisfied with. the
manner in which Ms. Butcher has represented you?

THE DEFENDANT: I am very pleased, Your

Honor.

THE COURT: - Has she done everything you
think she could have reasonably done to represent
you?

THE DEFENDANT: I believe she has.

THE COURT: Do you need to talk to her any

. more?

THE DEFENDANT: No, sir, Your Honor.

THE COURT: Have you understood all your
conversations with her?

THE DEFENDANT: All of them, sir.

THE COURT: Do you understand that you
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. And purchased a quantity of crack cocaine.

have 10 days to appeal these pleas and the
sentences that I give you?
THE DEFENDANT: Yes, sir.

THE COURT: And have you understood

everything we have been over so far?

THE DEFENDANT: Yes, sir, Your éonor.

MR. FATA: Thank you, Your Honog. On, I
am taking these in order. On May 1l4th 2009, in
the City of Bishopville, Lee County. Tﬁe City of
'Bishopville Police Department was undergaking an
undercover operation. They had a CI that they
wired with a microphone and video cameral. And

sent him out to sell, to purchase drugs.| He went

to : Mr. Marshall's! address.

Mr. Marshall's house is within a| half mile

of a primary school. He returned to the|location

where the police were waiting. He turned the

drugs in to them. The drugs were analyzed by the

Sumter. County's Sheriff's Office. And excuse me,

was determined to be .15 grams of cocaine base.

On May 15th 2009, the . City was still

engaged in the undercover sting operation. Sent
the same CI out to to see
Mr. Marshall. And bought -- they gave him some




16

-

10
11
12

13

.14

15
16
17
18

19

20

21

22

23

24

25

money. I think it was $20. Gave him some money.
Had him make a purchase from Mr. Marshall of crack
cocaine. It was sent to the Sumteerounty
Sheriff's lab. And it was determined to be

.15 grams of cocaine base. On May .21st 2009, the
City was still doing the same undercover. They
send out their CI. The CI goes to 206 Munnerlyn
Street and sees Mr. Marshall. Purchases a
quantity of‘what is alleged to be crack cocaine.

He comes back to the rendezvous point. The CI

gives the stuff to the police. The police send it

to the Sheriff's Office in Sumter County for

analysis. Itlcomes back .11 grams of cocaine

base.

On May 29th 2009, the City is-still doing
the undercover operation. The same CI. Sometimes
this CI .is on a bicycle. Sometimes he's on a
moped. . Anywéy; he goes to
Purchases-a.quantify of. crack cocaine. ‘And the
Police Department take it to.the'éheriff's,lab in
Sumter and have it analyzed. And it comes back to
be -- It might have been -- yeah here it is. It
comes back to be 6.39 grams of cocaine base.

All of this, this address is within one

half miie of the Bishopville Primary School here

10
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in Bishopville, Lee County. Mr. Marshall's record

is as foilows: In 1996, he has a manufacturing,
distribution of ice, crank or crack cocaine first.
He received 6 years or a $25,000 fine. |They
recommended that he attend the ATU unit Also at
that time he had a distribution within the

proximity and he got 5 years for that.

He had -~ in 1991, he had a burglary

second degree. In 2008, he had a possession

of one gram of meth or cocaine base. A?d he

received 3 years and a $1,000 fine. Suépended to

time served and a $100 fine and 3 years|probation.
That would have made this a third -- that makes

these a third offense.
THE COURT: Third strike?

MR. FATA: Well this makes -- well this a

third serious. It also makes it a third drug

offense. But we are accepting the plea |to a

second.

THE COURT: Are all those facts, correct

Mr. Marshall.
THE DEFENDANT: Yes, Your Honor.
THE COURT: What is the probation issue?
Let's get that on the record. Do you admit that

these new convictions are a violation ofi your
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probation?

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: Did you sérVe any jail time?
Just for thg record, I am going to accept the
plea. All eight of these pléas are entered.
freely, voluntarily, knowingly and intelligently.
You are represented by an attorney Qith whom you
say you are satisfied. And thefe.ié a substantial
factual basis. All right, so you admit you
violated your probation?

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: 'And you are faCihg 3 years on

- that, is that right?

PROBATION AGENT: Yes, sir.

THE COURT: I find he is violation of his

" probation as well. Anything ydu would like to

" tell me, Ms. Butcher?

MS. BUTCHER: Yes, Your Honor. Your

Honor, Mr. Marshall has a drug problem. I believe

" he has had it for some time. He tells me that

what led him to the distribution was to éupport
his habit and pay his bills. I think it's a very
typical situation as far as that goes. Your
Honor, he. pays child support. And which he stays

current. And in his favor. Your Honor, he has
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been vefyiup front with me about this. |He does
have family support. This is his sister who is
here with him today. Throughout, I have had
multiple conversations with him. He is |very up
front. Very remorseful. And I think a |lot of
that is, that he realizes that he has to change.
He is also getting older, Your Honor. He said
He

he's thrown away a good portion of his life.

realizes he is going to throw away a bit more of

it.

Your Honor, I don't think he has a
horrible record though he has serious ofiffenses on
it. We would ask, Your Honor, to consider less

than the 15 years as recommended by the [State. We

very much appreciate what they have come down to.
He understands he is going to be doing some time
on this, Your Honor, but we would ask you to
consider less than that. And hé would allso like
to speak to Your Honor. So would his sister.

THE COURT: Mr. Marshall, is‘there
anything you would was like to tell me?

THE DEFENDANT: I would just like to say,
I am extremely remorseful for what I have done.
And I know I have made some very, very‘terrible

mistakes. I had a lot to say today. But It all
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sums up that i am réal sorry for mostly what I
have.done. And I iust wish you could show me
mercy in the sentencing guideline. That's all I
have to say.
THE COURT: Your namé, please, ma'am.
MS. BROWN: Erin Brown.
‘THE COURT: Anything you would like to
say? | -
' MS. BROWN: Well all T Cén éay, Your
Honor, is that he takes care of my mom. She is
disabled. . And when it comes to his sentence, we
sﬁpport him,'he is all around good. -We all make
mistakes. ~And he just éot caught up. But
altogether he is a good person. |
THE COURT: What is the -- Mr. Marshall,

do you understand that whatever amount of time,

you have to assume you will do the entire amount

of time in priéon. I don't have anything to do
with early release. Do youvuhderétand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: I am checking on this box on
your sentencing SheeES’that gives you credit for

the time you have served. But I don't have

anything to do with calculating how much that is.

Okay?

20
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THE COURT: Yes, ma'am.
MS. BUTCHER: Your Honor, I woul
ask them if he has been through ATU. Bu

know, I think cocaine is one of those th

the addiction stays with you. It is not

is easily going to shake it; that he doa

drug help.
THE COURT: Well they don't have

program in SCDC anymore. I can recommen

treatment if available.

MS. BUTCHER: What's what I am a

Your Honor.
THE COURT: Anything else Mr. Fa

MR. FATA: Nothing else from th

Your Honor.
THE COURT: From the standpoint

enforcement is Mr. Marshall a ‘big dealer

community or do you know?
MR. FATA: Your Honor, I have no
knowledge:of that. . They were able to ma
buys from him on four separate occasions
And he has prior distribution.

month.

Honor, I think the record speaks for its

Honor.

THE COURT: Mr. Marshall, all of

d like to
t as you
ings that
one that

s get some

the ATU

d drug

sking for,

ta?

e State,

of law

in the

firsthand
ke four

in one
Your

elf, Your

these

21

21
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will be concurrent. I do find you violated your

probation. And you are aware of the nature of the

"proceeding. I will revoke 3 years on the

possession of cocaine, or possession of érack
cocaine. And I think at some point push has to
come to shove. And I think that the
recommendation of the State is eight concurrent 15
years sentences is appropriate. So6 I am going to
impose that sentence and give you credit for time
served. I have written on here recommending drug
treatment from SCDC if available? I don't take
the pleasure of sending you to prison, but at some .
point a record like yours, even if these are the
only things you have never done, even in light of
posseésion of crack cocaine, the sentence would

probably have been somewhere in the neighborhood

.0of 7 or 8 at least in my view. I can't ignore

your prior recbrd. All right, thank you
THE COURT: All right thank you. -

-----End of Requested Transcript of Record---



1

10

11

12

13

14

15

16

17

18

19

20

n21

22

23

24

25

. proceedin

23

23
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: |
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1, do further certify that I am neither of kin,

counsel nor interest to any party hereto:

e plogten 2, 2olo
Date }

Margaret T. Sullivan, Court Reporter
My commission expires October 3, 2011
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FORM 5
STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
County of LEE )
: )
LAQuan L.Maeshalt (241bH85) ) | O- CP (2%
Full name and prison number (if any) of Applicant )
)
V. ) ) } - &\‘Fﬁh 1 4 *'
) - APPLICATION FOR 4 ‘%
State of South Carolina ) POST-CONVICTION RB{EIEF FiLED
' ) o JUN 2010
) .\r\N'IEal DAVIS
) R

INSTRUCTIONS - READ CAREFULLY

I order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or-on an additional page. Appllcant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a matenal fact therein
may serve as the basis of prosecution and conviction for perjury Applicants should, therefore exercise
care to assure that all answers are true and correct. :

[f the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

- costs of the proceedings. -When the application is completed, the original shall be mailed to the Clerk of

Court for the County in which the applicant was convicted.

“«

1. Place of detention

2. Name and location of Court which imposéd sentence L&E_C_Q._C_QJQ":\'_‘E{ME
. PO.Bn3RT  BidHoPuil _

3. Name(s) of Co-defcndaﬁt(s) (ifany) _MhE ! A &QD E’S o

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(@) INDK&J&'ME-N’{'/’ORQ’:’ # 0009-6: ’51 Do%’
(b) Q4R Budtanl o BrSE {(Five tountd
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" Check whether a finding of guilty was made:

LR

The date upon which sentence was imposed and the terms of the slentencc:

@ QotoBER G/ D002

)  CompniED o 3,606, for A +ERM

©  Non-violfnt /W 86 %

(a) after a plea of guilty 1‘7/ '

(b) after a plea of not guilty

(c) after a plea of nolo contendere

‘Did you appeal from the judgment of conviction or the imposition of sentence?
. ’ . o »

. Peplt
[f you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:

L alA

ii.

esn

(b) the gesult in each such Court to which you appealed:
N/A

ifi.

(c)  the date of each such result:

] N/A

ii.

(d) if known, citations of any written opinion or orders entered pursuant to such

results:

] /A

ses

If you answered “no” to (7), state your reasons for not so appealing:

(a) f ) Applicanst

® RRlel n P.C.R., peocEENNGS.
' 2




10.

I1.

12.

13.

(©)

State .concisely the grounds on which you base your allegation that you are being held in

in.(10):

custody unlawfully (IN\IQ—-UMAQ\\/ D A} (KMPQG X Comfrj

QEE AhAc‘bm@ﬁ‘ .

Prior to this application have you filed with respect to this conviction:

(a)
®

(©

any petition in a State Court under South Carolina Law‘7 i\l Q

any pelition in State or F ederal Courls for habeas corpus or post-convictions |

relief?

- any-petition in the United States Supremc Court for certiorari other than petitions,

- if any, already specn"ed in (8)7 Ajo

(d)

any other petitions, motions or applications in this or any other Court? ph )

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(a)
i.
i,
iii.
iv,
(b)
i.

ii.

i,

iv.

the specific nature thereof:

A

the »nafne and location of the Court in which each was filed:

/A




14.

15.

(©

iii.
iv.

(@)

iit.

iv.

(¢)

27

I e

the disposition thereof:

ﬁATLA

the date of each such disposition:

/A

if known, citations of any written opinions or orders enterl’ed pursuant to each such

disposition:

A
i

|
i
|
|
|
!

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which youlhave filed?

No

If you answered “yes” to (14) identify:

(@
i.

it.

iii.

() .

iii.

which grounds have been presented:

VN

the proceedings in which each ground was raised:

N/ &

Revised 3/2003
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16.

18.

If any grbund set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reaSo‘ns why such ground has not

previously been presented:

tED o Anl (e
b FiL

Were you represented by an attorney at any time. durmg the course of?:
(a) your arraignment and plea? ;Jo

(b) your trial, if any? . %o

(©) your sentencing? \[Eg

- (d) your appeal, if any, from the judgment of conviction or the imposition of

sentence? B\O

(e) preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

Ao

. If you answered “yes” to'one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

i, PQBOX (olo
o, S Caralida 290721

iii.

(b) the proceedings at which each such attorney represented you: .

i '_935_‘;!;‘,-_\2( PIEA Qﬂﬁﬁggiqg Pgo(:égugg _ e

\

ii.

iii.

Revised 3/2003



19.  State clearly the relief you seek in filing this application:

e A Pk Y A Lel Ty 4 & ;
’%‘QD ) 131\ {;Ej Z j‘ b; i&l gms -L‘ “a£ .ﬂf‘: i!f
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ing  RECON BER-
V’ s ] —
L Guall. nnD tomgErE

o ~~/iote ] ” ﬁ+F g \ ARG QQKCQE(
20. Are you now under sentence from any other court that you have not challenged?
o,
STATE OF SOUTH CAROLINA )
' ) VERIFICATION
County of )

I,

, being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the

contents thereof; that it includes every ground khown to me for vacating,! setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

LAGuan Lit&hal |

SWORN toand subscribed before me this |~
day of &Mxo 29/ <.

wﬁ S\U(\O’) (L.S.)

Notary Public

My Commission Expires: \\\ k{ YA

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, » » h‘ereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application [ declare under penalty of perjury that the following facts are true:

(1) TI'am the applicant in this action and I believe [ am entitled to redress.

(2) = Because of my poverty | am unable to pay the costs of said proceeding or give

. security thereof.
LAQuan L JAaesroll

Applicant :

SWORN or affirmed to and subscribed before me this

day of '~ IS .

Notary Publfc

| My Commission Expires: __ l\" %j Q’D}S

Revised 3/2003



ATTACHMENT TO THE PC APPLICATION OF LAQUAN MAR. JLL PAGE 1

Applicant submits and alledges ineffective assistaln

31

ce of counsel.

Applicant views procedures used in conviction as unfair, unreasonable,

and un—-constitutional.

Applicant pled guilty under the complete assumption
sentence would be completely non-violent, based on
expert knowledge of the law and sentencing guideliln

work credits, and 51% of sentence

‘that the 15 year
lawyer®s

es. Goéd time,

Counsel falsely insured and verbally guaranteed%apbiicant.a complete

non-violent term, having a thorough knowledge of prosecutorial

procedures and efforts to enhance sentence based on

during sentencing phase.

Exhibit A: Non-violent with 85%
Exhibit B: CDR Code

Counsel failed completely to present client with ahn

helpful knowledge before his plea, concerning the |c

prior convictions

y facts or

urrent state

of his case; as it clearly was in the best of his |interest to make

a. rational and intelligent decision on whether (by
circumstances) he was "truly" innocent or guilty
Exhibit A: Motion of Discovery

Exhibit B: Video/Audio

Counsel failed to locate or interview co—defendant .

law and not

coneerning

case, even though co-defendant was locked up in same jail facility

at that current time, and up until applicant plea.

Exhibit A: Vhelma E. Addison

Counsel failed to interrogéte of address to applicant the validity

of the search warrant; even though applicant expressed that he

did not sign or receive a'copy upon arrest. Plea

counsel mentions

absolutely nothing about search warrant before plea.

Qounsel indicates to applicant that the viewing of

was prohibited to applicant, unless applicant were

audio/video

to go to trial.
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' ATTACHMENT TO THE PC APPLICATION OF LAQUAN MAR ALL ~  PAGE 2

Applicant believed that counsel delibefately held valuable information
regafding this procedure. Information which could of very well

changed the decision made by applicant.

Counsel offered no alternative option in briefing applicant .except

the remark "you are going to jail" after mere moments of meeting

client.

Applicant alledges "prosecutorial misconduct". Applicant accusations

- and findings are based upon court;typeﬁ transcripts, recorded

- on applicant sentencing date at Lee County Courthouse, October 6, 2009.

Applicant raises issues of misconduct. Applicant uses court

transcripts as reference and proof of alledged "prosecutorial

misconduct™.

1. Judge asked prosecutor was applicant a "big time drug dealer",
Applicant believes remark was unfair and unreasobable during
guilty plea sentencing. - Applitant believes remark required
expert knowledge and is a direct denial of due process concerning

"improper .comments".

2. Prosecutor insisted and cénfirmed in his own personal opinion
that applicant posseséed a certain status in his alledged drug
activity. Such personal opinions (unlawfully) could present false
testimony in which applicant believes hindered him from a fair

and reasonable outcome in his guilty pleé‘sentencing phase.
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0 V
7 .
) 7Z\IN THE COMMON PLEAS COURT |
) 9
) =
\ ) BPCKET NO.: 2010-CP-31-122
LAQUAN L. MARSHALL, 24645 =) §
L ;;aum'v.:i)*.. &
&y LLCP &GV )

C

AMENDED APPLICATION FOR POST

Applican
CONVICTION RELIEF

O
5
PZezze

STATE OF SOUTH CAROLINA

Respondent,

)
)
)
)
)
)

The Applicant through undersigned Counsel wishes to Amend his Application

for Post Conviction Relief and to add the following to that applicah’on asserting that

his constitutional rights under the Fourth, Sixth, and Fourteenth Amendments of

the United State Constitution have been violated:
Applicant alleges prosecutorial misconduct. Applicant’s allegations and
findings are based on guilty plea sentencing in applicant’s transcripts and other

articles of facts (Warrants and indictments). Transcripts were recorded and typed

on applicant’s sentencing date at Lee County Court House. Applicant raises and

presents allegations of “Prosecutorial Misconduct” and also raises grounds of

constitutional violations such as the Fourth, Sixth and Fourteenth amendments

regarding due process.

1. Prosecutor willingly (at the discretion of the Judge) presented false

statement, allegations as well as false testimony to the court (Judge)

alleging that Applicant “Sold and distributed 6.39 grams of cocaine base

(pg 16, May 29, 2009, lines 15-23) on count eight (8)|and Nine (9) to

undercover C.I. working on behalf of the Bishopville Police Department.
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e Pro'secu'tof;détl'i‘"i‘)’é'i;gté.l;‘fgﬁ'ﬁ.aiﬁhééaﬁélfa;b'li.c'gﬁt’s alleged drug 'aétivi.ty to
methodically produce unfair sentencing results.

Exihibt A: Warrant K 24396 Accurately indicates it was recovered .
In top dresser drawer of applicant’s home. (the alledged nearly 7

Grams).

Exhibit B: Supplementary Incident report Bishopville Police Depart-
ment (case number 09050142)

Exhibit C: Incident Report (Bishopville Police Department) Case No.
09050142 also declares this 7 grams was recovered from applicant’s

residence.

Prosecutor consistently presented false testimony (pg. 17, Line 15-19)
and alledged applicant was on third serious strike (drug offense). A

method he deliberately _statéd, presented and falsified to calculate unfair

and unreasonable sentencing results.

Exhibit A: 2" Drug offense, case SC0310/Cit.44-53-375(A)
Misdemeanor criminal record

Exhibit B: (1%) Drug offense Doc ‘96-.GS-31-0.0274, C:riminal ré.cord
| A-ppli"cant subm'ittéd and alfeges-ineffecﬁve a.'séista‘nce of counsel. Applic!ah't
views procedures used in cbnviéfion a§ Qﬁfair unreaéonabfe and 'unc'onstitutional.
Trial counsel was ineffective anci failed to orchestrate reliabilffy of the facts of
applicants 'éase based oh.hibs Warrénts and in.dic'tment; wﬁich aré visibly

recognizable by applicant. Applicant alleges insufficient indictment on count 8 and

9.
Exhibit A: Count 8 and 9 are lawfully incor'recf and insinuate apblicant sold

and distributed to undercover C.I. on May 29, 2009.( Transcript'pg 9, Line 17-21)

Exhibit B: 'Warrant- K-243799,’YAHeged one Laquan Marshall did commit the

crime of PWID crack cocavine.

P S R N W
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T Trial -éb‘l‘ir{éerfva'iléd‘ to alert or instruct applicant of an appeal process.
Applicant was under the complete assumption during sentencing that an appeal

was not procedurally offered to someone who pleads guilty.

RESPECTFULLY SUBMITTED ON BEHALF OF
APPLICANT, LaQuan Marshall

/% -
g
Charles T. Brooks/III
Attorney for Applicant
309 Broad Street’
Post office Box 3512
Sumter, South Carolinal, 29150

(803) 418-5708

February 3, 2011
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STATE OF SOUTH CAROLINA

e
2010-CP-31-0122
Laquan Mérshall, #241645,

Applicant,

RETURN
(Appointment of Counsel Requested)

V.

State of South Carolina,

vvvvvvvvvvvv‘vvvvﬂ

Respondent.

The Respondent, making its Return to the application for post conviction relief (PCR)

ﬁled June 16, 2010, would respéctfu_lly show this Court:
| L.

The Applicant is presénﬂy confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Lee County Clerk of Court. The Applicant was indicted
for five (5) counts of DiStribution of Cocaine Base (Counts 1, 2, 4, 6, and 8) and four (4) counts
of Distribution of Cocaine Base within Proximity of a School (Counts 3, 5, 7, and 9) (2009-GS-

31-0098). Applicant was represented by Deborah Butcher, Esquire. On October 6, 2009, the

| Applicant pled guilty before the Honorable George C. James, Jr. Applicant was sentenced to

fifteen (15) years incarceration for each count of Distribuﬁon of Cocaine Base and to fifteen (15)

years incarceration for each count Qf Distribution of Cocaine Base within Proximity of a School,

sentences to be served concurrently. Applicant did not appeal his conviction and sentence.
Attached herewith and incorporated herein are the records of the Lee County Clerk of

Court regarding the subject conviction, the Applicant's records from the South Carolina

1 of4

- IN THE COURT OF COMMON PLEAS +. -+ ...
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Department of Correctlons and the ou1lty plea transcrlpt The Respond

amend this Return upon receipt of any relevant matenals

IL.
In his current Application, the Applicant alleges that he is

unlawfully for the following reasons:

1. Ineffective assistance of counsel.
a. “Applicant pled guilty under the complete assumption

37

nt reserves the right to

being held in custody

that the 15 year

sentence would be completely non-violent, based on|lawyer’s expert

knowledge of the law and sentencing guidelines. Good tis

and 51% of sentence.”
b. “Counsel failed completely to present client with any

knowledge before his plea, concerning the state of his case...

ime, work credits,

facts or helpful

9

c. “Counsel failed to locate or interview co-defendant concerning case. ..

d. “Counsel failed to interrogate or address to applicant th
search warrant...”

e.
prohibited to applicant unless applicant were to go to trial.

e validity of the

“Counsel indicates to applicant that the viewing of audio/video was

f. “Counsel offered no alternative option in briefing apphcant except the
remark ‘you are going to jail’ after mere moments of meetmg client.”

2. Involuntary guilty plea.
3. Prosecutorial misconduct.

a.. “Judge asked prosecutor was applicant a ‘big time drug dealer.” Applicant
believes remark was unfair and unreasonable during guilty plea

sentencing...”

b. “Prosecutor insisted and confirmed his own personal opinibn that
apphca.nt possessed a certain status in his alleged drug activity...

4. Violation of various Constitutional amendments.

Any claims not specifically enumerated in the PCR application

or amendments will be

opposed by the State at an evidentiary hearing, and the State will seek summary dismissal of

vague or general claims at an evidentiery hearing. S.C. Code §17-27-50.

be made well in advance of an evidentiary hearing by counsel of record.

I1L.

All amendments should

Rule 11, SCRCP.

For purposes of this Return, Respondent interprets Applicant’s allegations to be

allegations of ineffective assistance of counsel. In a post-conviction reli

20of4

ief action, the Applicant
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* bears the burden of proving the allegations in his application. Butler v. State, 286 S.C. 441, 334

S.E.2d 813 (1985). Where the applicatiori alleges ineffective assistance of counsel as a ground
for relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning
of the adversarial process that the trial cannot be relied upon as having produced a just result.”

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984);

Butler, 334 S.E.2d 813.

~ The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts ‘presume that counsel
rendered adequate assistance ‘and made all s1gmﬁcant decisions in the exerc1se of reasonable

professional Judgment Strlckland 466 U.S. 668. The Applicant must ‘overcome this

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
- The reviewing court applies a two-pronged test in evaluating allegatione of ineffective
assistance of plea counsel. First, the Applicant must prove that ‘counsel's perfOnnaf;ce was

deficient. Under this prong, the court measures an attorney’s performance by its "reasonableness

under professional norms." Cherry, 300 S.C. at 117, 386 _S_.E.2d_ at 625, citing Strickland.
Second, counsel's deficient perfonnance must bave prejudiced the Applicant such that "there is a

reasonable probability that, but for counsel's unprofesswnal errors, the result of the proceedmg

~ would have been dlfferent " Chemy, 300 S.C. at 117-18, 386 S.E.2d at 625 With respect to
guilty plea counsel, the Applicant must show that there is a reasonable probablllty that, but for

- counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203, (1985).
The Respondent submits that the Applicant cannot satisfy either requirement of the

Strickland test. However, the allegation of ineffective assistance of counsel probably raises

-3of4 ,. .



questions of fact that the record does not conclusively refute. Acco‘rdingly, the Respondent

~ requests an evidentiary hearing to fully resolve this issue. See Sharpe

305 S.E.2d 247 (1983).

IV.

r v. State, 279 S.C. 264,

Each and every allegation contained within the application [not hereinbefore either

expressly admitted, qualified or explained is hereby denied.

V.

WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

(‘j/j /7 ,20//.

4 of 4

t

|
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General
|

|
SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MARY S. WILLIAMS
Assistant Attorney General

ATTORNEY RESPONDENT

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211

39
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STATE OF SOUTH CAROLINA

- | ; IN THE COURT OF COMMON PLEAS
COUNTY OF LEE ) co S
, ; ZOIO-CP-31-0122
LAQUAN MARSHALL, 24 1645, 3
o Applicant, | ;
Vs ; AFFIDAVIT OF SERVICE BY MAIL

' STATE OF SOUTH CAROLINA, ; |

| Respondent. ;

) .
I. AI am an erﬁbloyce of the Respondent in the above-captioned action.
2. Regular communiéation by mail exists throughout the State of Sou‘th Carolina and that this

is a proper circumstance of service by mail. -

3. I have this day served a copy of the Return in the above-captioned matter oh the following -

person by depositing same in the United States mail, postage prepaid:

Charles T. Brooks, III, Esquire

Law Office of Charles T. Brooks, III
- 309 Broad Street

Sumter, SC 29150

DATED this 17" day of February, 2011,

s Mg a
Lauren Meara, Legal Assistant :
For Respondent
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STATE OF SOUTH CAROLINA
Court of Common Pleas

COUNTY OF LEE 2010-CP-31-00122

Laguan Marshall

-vs~- : Transcript of Record

State of South Carolina

Tuesday, October 25, 2011
Sumter, South |Carolina

BEVFORE:

The Honorable R. Ferrell Cothran, Jr., Judge.

APPEARANCES:

Charles T. Brooks, III, Esquire
Attorney for the Applicant

Robert D. Corney, Assistant Attorney General
Attorney for the State

Dianne A. Rutledge
Circuit|Court Reporter
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10
11

12
13

14

15

16

17

18

19

20
21
22
23

24

25

WITNESS

Laquan Marshall

INDEZX

DIRECT CROSS REDIRECT RECROSS

Mr. Brooks 4

Mr. Corney 9
Deborah Butcher

Mr. Brooks 17

Mr. Corney 18

Certificate of Court Reporter 21

E-X~-H-I-B-I-T-S

(No exhibits were introduced during the hearing.)

Laquan Marshall vs.

State



(:> 1 MR. CORNEY: Laguan Marshall, Docket No. 2010-CP-31-
2 0122. Mr. Marshall was indicted August 2009 by the Lee
3 County grand jury for 5 counts of distribution of cocaine
4 base and 4 counts of distribution of cocaine base within
5 proximity of a school.
6 He pled guilty as indicted on October |6, 2009 before
7 Judge James, was given 15 years on each charge, all to run

8 concurrent.

9 I apologize. I said he pled as indicted, but 1 count

10 of distribution of crack was nol prossed as part of the

11 plea.

12 So he pled to 4 counts of distribution of crack and 4
(Eé 13 counts of distribution of crack within proximity.

14 No appeal was filed, and he filed a timely P.C.R.

15 application June 16, 2010. And he's represented today by

16 Mr. Charles Brooks.

17 THE COURT: Okay. Yes, sir.

18 MR. BROOKS: Ready to proceed, Judge-?

19 THE COURT: Okay.

20 MR. BROOKS: We call Mr. Marshall to the stand.

21 LAQUAN MARSHALL, being first

22 duly sworn, testified as follows:

23 CLERK: State your name and spell your last name for

24 the record, please, sir.

25 - MR. MARSHALL: Lagquan Marshall, M-a-rr-s-h-a-1-1.

Laquan Marshall vs. Statle
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N

Mr. Marshall — Direct by Mr. Brooks

11
12
13
14
15
16
17
18
19
20

21

22
23
24
25

o P O P O ¥ O

DIRECT EXAMINATION BY MR. BROOKS:

Laquan.
How you doing?
All right. You had Ms. Butcher as your attorney?
Yes, I did.
And you pled guilty to these charges?
Yes, I did, Mr. Brooks.
All right. I want to make sure we're cleér about
this. You understand that if Judge Cothran granted a post
conviction relief you understand what you're facing if you
go back?
A Yes, I understand;
Q - Okay. And knowing that, it's still your desire to go
forward and ask for a new trial?
A  Yes. Yes, I do.
Q Okay. Now, Laquan, why did you plead quilty?
A I pled guilty under quite a feéw circumstances. For
one, during one of the first initial conversations with my
lawyer, Ms. Deborah Butcher, we -- during my first initial
converéation with her, we spoke briefly about my past
criminal history, my age, and certain things of that
nature.

And she asked me a few quéstions about my criminal
history.

And I told her that I had prior narcotics violations.

Laguan Marshall vs. State
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Mr.

Marshall — Direct by Mr. Brooks

10
11
12

- 13

14

15
16
17
18
19
20
21
22
23

24

25

And she said, well -~ one of the first

- told me that, well, you -- you -- you going

So after she had told me that, I felt

before I ran the race, I lost it. So under

circumstances, along with some other person

signs that she
back to prison.
like really

those

al issues and

circumstances that was above my head, I pled guilty.

Q Okay. So now you're saying now -- you

over again, you are going to take these cha

A If -- if I fully understood what I was

really didn't have any first-hand knowledge
what I was really looking at. I hadn't ---
Q What do you know now what you looking
gotten a trial?

A Well, for one, I would -- I would look
the drugs analyst and those circumstancés.
said, not only was I reluctant to fight the
some other personal circumstances also was
like ---

0 What circumstances that affected your

pleading guilty?.

A Well, for one, my prior narcotics hist
them, my age. I'm a father of 4 beautiful
those circumstances I just -- I just felt 1

-- think about those situations which were

to me at that time -- still is important.

Laquan Marshall vs.

State

go back all

fges to trial?
éfacing, I -1

!
. about what --
at if you'd

at the drug --
And like I
se charges, but

above my head,
-- impacted your

ory was one of
kids. And under
ike I should be

very important

And just do what

45



Mr. Marshall — Direct by Mr. Brooks : ' _ 6
1 I think was in my best interest.
2 Q All fight. Now, what do you know now that if you had
3 known then would have been caused you to make a different
4 decision? |
5 A Well, foerneA'—~~ for oné, I -- I -- I spoke to you
o briéfly‘and I told you that I believe that if I would have
7 'tooken (phonetic) the trial, they obviously would have
'8 . found me guilty because of my prior history and certaiﬁ
9 things that surround me in the town of Bishopville. And I
10 just felt like the deck was stacked against me.at that
11 _time. Lawfully, I can't tell you because lawfully I don't
12 know or have any type of first-hand type of knowledge of
13 where I actually stood at that time lawfuily.' But I really
14 - was looking mbré of a circumsténtiai value than anything
15 else. | |
16 o So do you think you -- for what you know now, do you
17 think you would be able to take this case to trial énd beat
18 it? |
19 A In my own personal opinion, I don't believe that I
20 would be able to win it. I have to be honest with you.
21 Q .Okay. Now, I have to ask you ---
22 A I have to be honest with you.
23 Q° Knowing that, is it still your desire to ask for a new
24 trial knowing that -if you went back to trial in your words,
25

you would probably be found guilty, and you could get a

Laquan Marshall vs. State
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Marshall — Direct by Mr. Brooks

10
11
12
13
14

15
16

17
18
19
20
21
22
23
24
25

whole heap of more time than you got?

A Well, yes, I gave it much thought. And to be honest

with you, my approach to my P.C.R. applicat

ion was not so

much as a take a trial of that nature, but |[to actually use

my P.C.R. application as a spring board to jachieve what I

really didn't knew in the beginning, like an appeal

process. I had no idea ---

Q Well, let me explain this. And the judge can confirm

it. The only relief you can get here today

Remember, we talked about playing a compute
A Yes.

Q It'é the same game. Remember that?

A Yes.

is a new trial.

r game ---

0 The judge will tell you that the only|thing he can do

is give you a new trial and start over. And those charges

that might have been nol prossed, they also
Now, knowing all of that and knowing what y
what the likely outcome of a trial would be
your desire to have a new trial?
A It's not my desire to have a new trial
certain issues and allegations taken under
and have a possible re-consider my certain
guilty plea sentencing.

Q Now, I'm going to ask you this. Okay?

start over.
ou said about

, is it still

, but to have

consideration

facts about my

I have to ask

you this because everybody in the courtroom has probably

Laquan Marshall wvs. State
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Mr.

Marshall — Direct by Mr. Brooks ‘ - 8
1 got this question. What is it that you want out of your

2 P.C.R.?

3 A I wanted to gchieve a reconsideration.

4 Q Now, knowing that you can't get that-on P.C.R., and

5 the only thing you can get is a new trial?

6 A I go forWard;

7 Q Okay. Are still want that new ---

8 A I go forward. |

29 0 Even though you said what you said about that trial?
10 A" I go forward. |

11 Q Okay.' All right. So now you feel that Ms. Butcher
12‘ convinced you to plead guilty to these charges?

13. A Wéll, she didn't actually -- if you put it in that

14 sense -- you could put it in that sense. She told me in

15 "our few conversations before I took the guilty plea, she

16 came back to me quite a few times -- the first initial

17 plea,'I think was 20 years. "And I felt like that was a

18 1little too steep. So, actually, she said, Mr. Marshall, .if
19 you take the 20 years, it would be non-violent, 51 percent.
20 You'll bé home in 10 years.
21 I felt like 10 years still is a little bit- too steep.

$ 22 So she came back maybe 30 minutes later and she said,

23 well, the prosecution is willing just to pull the plug and
24 just take you to trial. I.think 15 would be appropriate.
25 So I asked her various times. "And I didn't really

Laquan Marshall vs. State
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Mr.

Marshall — Cross by Mr. Corney

1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

want to keep asking her, because I didn't know any sort of,

you know, expert knowledge of the sentencing guidelines.

But she told me I would get a state recommendation of

15 years, and I would be home in 7 1/2.

When -- when I got to where I was going, I fully

understood that I was actually covered into

year plea that was 85 percent instead of 51|

O I ol 2 @)

we haven't told him today?

A I -- I -- not right now.

accepting a 15~

All right. So that's really your beef| here today?
That's really -- that's really my argument today, yes.
Is there ---

I was promised one thing and got another.

Is there anything else you want to tell -the judge that

MR. BROOKS: Okay. Answer any questiﬂns of the

attorney.

CROSS EXAMINATION BY MR. CORNEY:

Q Mr. Marshall, during your plea hearing,

Judge James

advised you of your constitutional rights on the record,

right?

A Yes.

Q He did. Okay. He told you that if you pled, you'd be

giving up some of those rights?

A Yes.

Q Okay. One of those was the right to present defenses

Laquan Marshall vs. State
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Marshall — Cross by Mr. Corney ' ' 10

1 and challenge the warrant, those types of things, right?

N

A He might have said that, yeah.

3 Q All right. You said you wanted to waive those rights
>4 at that time and enter your plea, right?

5 A Yes.

6 Q And that's because you are in fact guilty of these

7 crimes you're charged with?

8 A " Yes. ‘
9 Q Okay. You ﬁbld Judge James that'you were safiéfied
10 with Ms. Butcher's representation of you as well at ‘that
11 plea hearing?
12 A Based on her expert knowledge of what she toldAme, I
13 had no othef choice but to believe her expert'kno&ledge'bf
14 what she was telling me. She was my lawyer at the time.
15 She was representing me, so I took her word as 100 percent.
16 O So you were satisfied with her services at that time
17 of the plea hearing?
18 A At that time I was.
19 Q And it's fair to séy that if you were convicted of all
20 these charges that you were indicted on and the judge was
21 to sentence you consecutively, you wére'facing well over
22 100 years in prison, right?
23 A Uh—hUh;
24 Q Okay. So you wére facing scme serious time, right?

25 A (Nods head.)

Laguan Marshall vs. State



Mr. Marshall — Cross by Mr. Corney 11

1 0 You have to answer yes or no.

2 A ‘Yes. Yes.

3 0 Okay. And the state recommended 20 years first, you

4 said?

5 A At first I believe it was 20 years. Spe came to me,

6 shé said it was a 20 year plea. And we -- éhe talked to

7 them. Roughiy about 30 minutes later she came back to me,
8 told me the state recommenaation that I perform a 15 -- a

9 15 year sentence, based on 51 percent and %arole

10 eligibility.
11 Q So it ended up 15 years when she went;back and
12 negotiated again for you. So Ms. Butcher did a pretty good
13 job. 15 years on something you were facing well over 100
14 years on, right?
15 A I think she did, yeah.
16 Q Okay. And it doesn't hurt also that you concede that
17 you probably would have lost the trial, right?.

18 A I believe I would have, yeah.

19 0 Okay. So it's probably best for you to enter this
20 plea at that point in time. "Okay. Judge James also
21 advised you at that plea hearing that The Court had néthing
22 to do with your early release from prison, |didn't he?
23 A Re -- repeat that again?
24 Q Judge James in your plea hearing, didn't he go over
25 with you and say -- he said, The Court has|nothing to do

Laquan Marshall vs. State
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Mr. Marshall — Cross by Mr. Corney : 12

1 with when you actually get released from prison.' You

2 should expect to do every day he's going to sentence you

3 to? | | |

4 A Well, yeah, he stated that. But under certain -- they

5 -- the ‘guidelines that I would follow once I got into

6 S.C.D.C. == 1in brder for me to be non—violent:and‘pérform

7 85 percent of my sentence, he had to initiate that on my

é sentencing sheet according to the C.D.R. code.

9 Q Didn't Judge James tell you,‘whatever'days:l tell you
10 fight now you‘re going to get, you should just go ahead and
11 accept the fact that you're going fo serve every day of it
12 as far as I'm concerned? Isn't that what he told you?

13 A He said that I would perform 100 percentAof my time;
14 that's in the transcript.

15 Q Okay.

16 A And even at that time when he was saying that, I was
17 actualiy comparing mental notes to what Ms. Butcher was

18 actually —-- shé told me in the back room. And at the time
19 I just wanted the guilty pléa éentencing to gd as natural
20 as possiblé;~I didn't want to corrupt it. I didn't -- you
21 know, feel like we had gone too far. And there was really
22 no-need to ask any questions or anything of that -- of that
23 sort. ButAin my mind what he said was cohflicting'of what
24 Ms. Butcher told me in the room. Ms. Butcher told me i

25 would perform 51 percent.. He told me I would perform 100

Laquan Marshall vs. State
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Marshall — Cross by Mr.

10
11
12
13
14
15
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19
20
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24

25

Corney

percent, which I have no idea how you perfo

of a sentence. My guidelines is 85 percent

13

rm 100 percent

right now.

Q- But you entered the plea under the knowledge of Judge

James that he said, whatever I give you, plan on doing

every day of what I give you.

‘And you said, I want to go forward wit
him having said that to you?
A Yes.
Q Okay. And like you said a minute ago,
there and you just said what you had to say
You didn't want to ask any qu

plea, right?

didn't want to go against the judge. You j
whatever you had to to get this plea in the

A I just said what I wanted to say. Eve

was truthful. He asked me a question,

answer.
Q Didn't -—=

A To the best of my knowledge. But even
didn't even have the fundamentals of ~- of

of law. I was just going on he asked me a

for example, he asked me certain questions
criminal history. Some things that he aske

even aware of it, but I said yes to it so w
Q Okay.

do have a prior criminal record?

Laquan Marshall vs. State

h this plea with

_you got up
to get the
estions. You
ust said
books, right?

rything I said

I gave him an

at that time I
-- of any type
guestion. Like
about my

d me, I was not

e could proceed.

In reference to your prior criminal record, you

53



54

Mr.

Marshall — Cross by Mr. Corney ' ' o 14
1 A Yes. Yes, I do.

2 Q Burglary second, 19917

3 A 1991. -

4 Q And.manufacturing crack first and distribution and

5 proximity in 19967

6 A I believe that -- I wrestled with that. I was charged
7 with possession with intent to distribute in 1996. I was

8 sentenced to 6 years non-violent for that one.

9 2007 was another narcotics'violatioﬁs. I was

iO ~sentenced to 5 years, 3 years probation; that's a

11 misdemeanor. And this is unfbrtunétély-my first controlled
12 buy, mY:first distribution -- actual distribution charge.
13 Q Okay. At that plea hearing the solicitor rattled off
14 your previous criminal‘record?

15 A  Yeah.

le O And said that those were your 2 former strikes,

17 leading up to this one. And you agreed with that on the

18 record, right?

19 A Yeah, but he said this was my first serious strike. A
20 misdemeanor is not a serious strike. |
21 Q ~You agreed with that on the record when he said ---
22 A. I had no idea at the time. I had no idea what he was
23 actually saying. I did not understood the fundamentals of
24 what he was actually saying about my criminal history.
25 Q ~ Okay. But, again, you just said what you had to say,

Lagquan Marshall vs. State



Mr. Marshall — Cross by Mr. Corney

11
12
13
14
15
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you didn't speak up and say I don't underst

said, oh, sure, that's fine, yeah. Previou

agree with it, whatever.
A My lawyer should advise me on that. S

representing me.

histofy and advise me of certain aspects of

distribution, misdemeanor and -- and -- and
conviction. I had no idea, you know, the p
(phonetic) about them. I just knew they we

and I was sentenced.
Q Okay. This plea hearing you sat throu
apparently didn't raise your voice at any p
all this inconsistencies or all the stateme

record. You clearly wanted this plea prett

15

and. You just

s strikes, 1I'll

ne was

She should have dug into my criminal

-- of
my 1996
acifics

re drug charges

gh and
oint in time to
nts given on the

y bad and now

you're here today to say I don't want that plea any more?

A I wanted what was promised to me,
did. I wanted what she said I was going to
You're absolutely right. She said I would
violent sentence and I perform 51 percent.
ILCI and I went to my program services, they
that wasn't in the cards for me.
Q Okay. That's just disregarding Judge
plan on serving every day I give you,
A He told me I be serving 100 percent.

MR. CORNEY: Okay.

Laquan Marshall vs.

yeah!.

right?

State

I actually
receive,
receive a non-
When I got to
advised me that

James' comments,

?

That's all the questions I have.
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Mr.

- 19

Marshall — Cross by Mr. Corney - ‘16
1 “THE COURT: Okay. Anything further, Mr. Brooks?
2 MR. BROOKS: No other questions, Your Honor.
3 THE COURT: So you had 2 prior drug offenses, so did
4 you plead to third or second?
5 MR. MARSHALL: Well, under -- what -- what they
"6 négotiated they had me to plead to a second offense.
7 THE COURT: Okay. Does the state agree with that?
8 MR.-CORﬁEY: Your Honor, I'm sorry. I believe ---
9 - THE COURT: The sentencing sheet -- did he pleéd:to a
10 second or a third drug offense?
11 MR. CORNEY:" I believe it's to a -- it doesn't say on
12. the sentencing sheet other than the code, it's 44-53-375
13 (B) (2). |
14 THE COURT: What's the C.D.R. code?
15 MR. CORNEY: The C.D.R. code is a 3015.
16 THE COURT: 30157
17 MR. CORNEY: Yes, sir.
18 THE COURT: Okay.
(Pause.)
20 MR. CORNEY: Second offense, Your Hondr.
21 THE COURT: Okay. I don't have any questions. Do you
22 ‘-have any? |
23 MR. BROOKS: No questions.
24 THE COURT: - You can step down.
25

(The witness leaves the witness stand.)

" Laquan Marshall vs. State
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10
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14
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MR. BROOKS: We would call Ms. Butcher

DEBORAH BUTCH
duly sworn, testified as follows:
CLERK:

name for the record.

17

to the stand.

ER, being first

State your name and please spell your last

MS. BUTCHER: Deborah Butcher, B-u-t-c-h-e-r.
DIRECT EXAMINATION BY MR. BROOKS:
Ms. Butcher, you represented Mr. Marshall?

Yes, I did.
Court appointed?

Yes.

ORI S oI A o)

Can you give us a brief summary of the

against Mr. Marshall?

A It's been a while. I know he had the

and the proximities, and also some drugs th

believe, in his bedroom. Paul Fata was the

And I.remember going back and forth trying

lower sentence. They had video tape on the

advise Mr. Marshall of the evidence against

overwhelming. And our best option was to w

which he agreed.

as a practice,

I don't believe I -- I,

them specifically what percentage of time t

carries 51 percent.

I don't think anything

but it depends on how they handle. themselve

Laguan Marshall vs. State

state's case

distributions

at were found, I
prosecutor.

to negotiate a
se. I did

him was

ork out a plea,

do not tell
hat they serve.
It's 65, 85,

S in prison.
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Ms.

Butcher — Cross by Mr. Corney : ' 18
1 We discussed it.  He felt very comfortable going
2 forward, and we went forward with the plea. He was facing
3 1life if they had decided to do that, had he gone to frial.
4 Q- Did you explain the plea process to him?
5 A Yes, we went over it. Also as I tell everybne,_if you
>6 have a question, we'll step back and discuss it then. He
7 did not téll me he wanted to appeal this. I saw no need to
8 appeal it. I as a practice always discuss that with them.
9 And I know the judge also discusses it with him. He never
10 had any questions about that. .
11 MR. BROOKS: All right. Beg The Court's indulgeﬁce.
12 - (Pause.) | |
13 MR. BROOKS: No other questions, Judge."
14 THE COURT: .- Okay.
15 MR. CORNEY: Just very briefly, Your Honor.
16 CROSS EXAMINATION BY MR. CORNEY:
17 © .Ms.'Butcher; do you recall receiving his discovery
18 file from the state?
19 A I do.
20 Q Okay. And you had the opportunity to review that with
21 him?
22 A “Yes.
23 Q ‘Do you recall if there was\an audio/video tape as part
24 of that?
25 A Yes, there was.

Laquan Marshall vs. State
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Butcher — Cross by Mr.

1

10
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Corney

Q Okay.
video tape-?

A Yes.

19

And did you have the opportunity to review that

Q And did you have the opportunity to review it with Mr.

Marshall?

A I did. I believe that -- it's hard to
I believe that may have been the basis for c
them, that it wasn't a good audio or video.
Q Okay.
his prior criminal record?

A Yes.

remember. But

iropping one of

Do you recall having discussions with him about

0 Okay.

And based on the those discussions,

do you

remember if he had anything that would constitute strikes

in the two/three-strike law?
A I believe there was.
me. If I do, I haven't flipped through it.
recall that he was someone who

life.

I don't have that in front of

But I do

could have gone off for

Q And do you recall whether that was a big concern of

yours to enter into these plea
A It was for me.

0 Okay. Did you talk about
violent and non-violent crime?

A Yes,

MR. CORNEY:

Lagquan Marshall vs. State

negotiations]?

we talked about the strike system.

I believe that's all I have,

the difference between

Your Honor.

59



60

10
11
12
13

14

15

16

17
18
19
20

21

22
23
24

25

THE COURT: Okay. Anything?
MR.. BROOKS: No other guestions, Judge:

TBE COURT: You can step down.

(The witness leaves the witness sténd.)

MR. BROOKS: Judge, that's applicant's case.

THE COURT: OCkay.

MR. CORNEY: Nothing from the state.

THE COURT: Okay. Anything else any of you all want

to tell-me?

{(No response.)

20

THE COURT: All right. I will review these facts and

-let you all know. -

MR. BROOKS: Thank you, Judge.

--- End of-tranécript of record ---

Laquan Marshall vs. State
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I, the undersigned Dianne A. Rutledge,

21

‘official court

reporter for the Fifth Judicial Circuit of The State of

South Carolina, do hereby certify that the foregoing is a

true, accurate, and complete transcript of the record of

the proceedings had and evidence introduced

in the hearing

of the captioned case, relative to appeal, in the Circuit

Court for Lee County, South Carolina on the
October 2011.
I do further certify that I am neither

counsel, nor interest to any party hereto.

April 18, 2012

25th day of

of kin,

Court Reporter
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" STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

)
COUNTY OF LEE ) FOR THE THIRD JUDICIAL CIRCUIT
: : ) o ,
. | ) 2010-CP-31-0122
Laquan Marshall, # 241645, ) |
)
Applicant, )
) ,
v. ) ORDER OF DISMISSAL /mﬁg
- ) >’
State of South Carolina, ) oy é
‘ )
Respondent. ) FEB 2012
_ ) JAMES 1. DAVIS
FLED
Nk
PROCEDURAL HISTORY Cgy, SoORET
el i - DS AL

This ﬁatter comes before the Court By way of an Application for Post-Conviction liélief
filed June I6,v2010. ’Ehe Respondent made its Retiirn on February 17, 2011. .An evidentiary
hearing into the matter was convened on Tu;asday, October. 25, 2011, at .the Sumter County
Courthouse. The Applicant was present ét the hearing and was represented by Charles T.
Bx;ooks,. III, Esquire. - The .R'espondent was §¢pfesent¢d'by Robert D. Cormey of the South_
Carolina Attorney General's df’ﬁce. ,' B

At the hearing, the Applicaﬁt testified on his own behalf. Also testifying was Applicant’s
plea counsel, Deborah Butcher, Esquire (“counsel”). This Court also had before it a copy of the
tranécﬁpt of the proceedings against fhe Applicant, the records of the Lee County Clerk of Court,
the Applicant's records _from the South Carolina Depar_tment of Corrections.

The records.‘before this Court indicate that the Applicant is presently confined in the

South Carolina Department of Corrections pursuant to orders of commitment of the Lee County

- Clerk of Court. The Applicant was indicted for five (5) counts of Distribution of Cocaine Base

(Counts 1, 2, 4, 6, and 8) and four (4) coﬁnts of Distribution of Cocainé Base within Proximity of



a School (C‘ount.s' 3,5, 7, and 9) (51009—63'-31-0098)..Applica.n‘t wa; re‘prescntcd'by Deborah

Butcher, Esquire. On October 6, 2009, the Applicant pled guilty before the Honorable George C.
James, Jr. Applicant was sentenced to fifteen (15) years incarceration for each count of
Distribution of Cocaine Base and to fifteen (15) years incarceration for each count of

Distribution of Cocaine Base within Proximity of a School, sentences to be served concurrently.

Applicant did not appeal his conviction and sentence.

In his current Application, the Applicant alleges that he is|being held in custody

. unlawfully for the following reasons:

1. Ineffective assistance of counsel. '
a. “Applicant pled guilty under the complete assumption that the 15 year

sentence would be completely nor-violent, based on {lawyer’s expert
knowledge of the law and sentencmg guidelines. Good time, work credits,
and 51% of sentence.”
b. “Counsel failed completely to present client with any {facts or helpful
knowledge before his plea, concerning the state of his case...”
“Counsel failed to locate or interview co-defendant concerlmng case..
d. “Counsel failed to interrogate or address to applicant the validity of the

search warrant.. _
“Counsel indicates to applicant that the viewing of audio/video was

prohibited to applicant unless applicant were to go to trial...”
f. “Counsel offered no alternative option in briefing apphcant except the
remark ‘you are going to jail’ after mere moments of meeting client.”

2. Involuntary guilty plea.

3. Prosecutorial misconduct.
a. “Judge asked prosecutor was applicant a ‘big-time drug dealer.” Applicant

believes remark was unfair and unreasonable during guilty plea

€.

sentencing. ..
b. “Prosecutor insisted and confirmed his own personal oprmon that

applicant possessed a certain status in his alleged drug activity. ..
4. Violation of various Constitutional amendments.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its en irety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to
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_observe tlle'-\uitnesses‘presented at the hearing, cloSely pass upon their credibility and weigh their

testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law

. as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Ina post—eonviction relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

* prove that "counsel's conduct so undermined the proper functioning of the adversarial process
P prop

that the trial cannot be relied upon as having produced a just-‘_result." Strickland v. Washington,
466 U.S. 668, 104 S Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984) Butler 286 S.C. 441; 334
S. E 2d 813 (1985)

The proper{meas.u.re of performance is uvhetller the attorney proVided representation
within the range of competencev required in criminal cases.  Courts presume that counsel
rendered- aoequate asSistanee and made all siéniﬁcant decisionsbin the exercise of reasonable

professional judgment. ‘Butler, 286 S.C. 441, 334 S.E.2d-813 (1985). The Applicant must

overeome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989). N | “

Courts use a two-pronged test in evaluatmg allegatrons of” lneffectrve assistance of
counsel First, the Applrcant must prove that counsel s performance was deﬁcrent Under this

prong, attorney performance is measured by its reasonableness under professronal norms.'

'Che_r_ry, 300 S.C. at 117, 385 S.E.2d at 625 (crtmg trrcklan ). Second, counsels deﬁcrent

performance must have prejudrced the Applrcant such that ' there is a reasonable probability that,
but for counsel's unprofessronal errors, the result of the proceedmg would have been drfferent "

Cherr Ty, 3OOSC at 117-18, 386SE2dat625



With respect to guilty plea counsel, the Applicént must éhow that there is a reasonable
probability that, but for counsel's alleged errors, he would not have pled guilty and would have

insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

In PCR cases, a defendant asserting a constitutional violation must frame the issue as. one of

ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (1999). A

defendant who pleads guilty on the advice of counsel may collaterally|attack the plea o_niy by

showing that (1) counsel was ineffective and (2) there is a reasonable|probability that but for

counsel's errors, the defendant would not have pled guilty and would have insisted on going to

trial. Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A defendant alleging that his guilty

plea was induced by ineffective assistance of counsel must prove that counsel's advice was not

"within the competence demanded of attorneys in criminal cases." Hill v. Lockhart, 474 U.S. 52,

56, 106 S. Ct. 366, 369 (1985). A guilty plea is a solemn, judicial admission of the truth of the

charges against the defendant. Statements made during the plea should be considered conclusive

unless the defendant presents reasons why he should be allowed to depart from the truth of those

statements. Crawford v. U.S., 519 F.2d 347 (4" Cir. 1975); Edmonds v. Lewis, 546 F.2d 566

(4™ Cir. 1976).
Ineffective Assistance of Counsel

Applicant alleges that counsel was ineffective in her representation and, but for her

deficiencies, he would hot have pled guilty but rather would have proceeded to jury trial. At the

ave found him guilty

-

so had he fully

PCR hearing, Applicant testified that althoﬁgh he believed a jury would h

beyond a reasonable doubt had he proceeded to trial, he might have done

understood the sentence that he was facing on the charges. Applicant went on to say that his

previous narcotics charges and criminal history affected his decision to plea, but overall he
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cannot “gii;é any lawful reasoﬁ Why” he wants to have his PCR granted to receive a new trial. -
Applicant stated he felt he was promised one thing by his attorey and the court, and r'ecéived |
something different upon entry of his plea. Applicant stated that the relief he is seeking through
this PCR action is a “reconsideration of his case”, despite conceding that plea counsel did .not
convince or coerce him in any way to accept the plea fhat he did. Applicant conceded that the
plea judge revieweci his Constitutional rights, waiver of jury trial, waiver of any defenses that
could be raised at trial, and potential sentences with him at the plea hearing. Applicant also
conceded that he admitted his guilt to the charges at the pléa hearipg and told the plea judge that
he was satisfied with counsel’s represéntation.

Counsel stated that she was appointed to rep:gsent Applicaht on the charges. She went oﬁ

to say the State’s case was based on overwhelming evidence of Applicant’s guilt, including a

videotape and drugs seized fromVAp'plicant’s' bedroom. Counsel testified she feviewed all
- discovery materials with Applicant, discussed the impact of Applicant’s prior criminal record

. with Applicant and discussed thoroughly the_two/three strike laws in South Carolina with

Applicant. Counsel articulated that Applicant’s prior criminal record was é’ major concern of hers
in this case, and that Applicant was facing the.equivalent of a life sentence on the charges if he
proceeded to trial and was convicted. Counsel said she never promises any of her clients a -
particular percentage of their sentence that they should expect to serve. Finally, counsel stated
that prior to the plea hearing, “she' explained the plea process to Applicant and iold him that,
should he have any questions or concerns duriﬁg the plea, to let her knbw so they could fake a
moment out of the courtroom to discuss them. Counsel finished by stating that Applicant never
This Court finds Counsel’s testimony to be credible. Conversely, I find App'licar'xt’s

testimony to not be credible. Counsel advised Applicant of all relevant issues regarding the -



charges he was facing, including the facts giving rise to the charges, pa
facing, the state’s evidence against him, the consequences of rejecting th
and the consequences of the two/three strike law in relation to his crimi
counsel gave Applicant all the information and advice to make an i

decision on whether to enter this plea. Further, the plea judge also a

tential sentences he was
is plea to proceed to trial

nal record. Additionally,

dvised Applicant of the

potential sentences he was facing, his right to jury trial, his plea’s effect on his ability to present

defenses to the charges at trial, and even advised Applicant to be prepared to serve every day of

the sentence he received under the plea. Applicant conceded his g

satisfaction with his attorney at the plea as well.

Based on the facts above, I find that Applicant did not prove by

evidence that counsel was ineffective in her representation, as neither

prejudice were proven. Further, I find that Applicant’s guilty plea was

uilt and articulated his

a preponderance of the
deficiency nor resulting

entered knowingly and

voluntarily after being fully and adequately advised by cémpetent co’

range of competence demanded of attorneys in criminal cases.

As discussed above, the Applicant has failed to carry his

unsel acting within the

burden in this action.

Therefore, this Court finds that the application must be denied and dismissed in its entirety.

CONCLUSION

Based on all the foregoing, thfs Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would requt

re this court to grant his

application. Therefore, this application for post conviction relief must be denied and dismissed

with prejudice.

Except as discussed above, this Court finds that the Applicant

failed to raise any other

allegations cognizable in PCR at the hearing and has, thereby, waived them. A waiver is a

ntelligent and voluntary
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voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairway

‘Qaks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may

be express or implied. "An implied waiver results from acts and conduct of the party against
whom the doctrine is invoked from which an intentional relinquishment of a right is reasonably

inferable." Lyles v. BMI, Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The

Applicant's failure to address these issue at the hearing indicates a voluntary and intentional
relinquishment of his right to do so." Therefore, any and all remaining allegations are denied and

dismissed.

_ This Court advises Applicant that he must file and serve a notice of appeal within thirty

(30) days from the -receipt by counsel of written notice of entry of judgment to secure the

~ appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453

(1991), .an.Appliéant has a right to an. appellate counsel’s assistance in seeking review of the

denial of PCR.- Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your

attentionis directed to South-Carol'ina'Appellate Court Rule 243 for appropriate procedures for

appeal.
IT IS THEREFORE ORDERED:
‘1. That the Application for Post-Conviction Relief must be deriied
and dismissed with prejudice; and
2. . The Applicant must be remanded to the custody of the Respondent.

'AND IT IS SO ORDERED this _3 _dayof _&ﬁ , 20 [;‘L_ :

R. Ferrell Cothran, Jr..
Presiding Judge )
: Third Judicial Circuit

, South Carolina.




THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM Lee COUNTY
Court of Common Pleas
Honorable R. Ferrell Cothran, Jr., Circuit Court Judge

Case No: 2010-CP-31-0122

Laguan Marshall.. cee . . Appellant
S.C. D C No.: 241645

TheState. .................. Respondent

PROOF OF SERVICE

I, the undersigned, do hereby certify that on this 15" day of February, 2012, |
served the fofegoing Notice of Appeal, Order of Dismissal, as well as Proof of Service in
this matter by depositing a true copy of it in the United States Mail, postage prepaid, on

February 15, 2012 addressed to the following as indicated below:

South Carolina Supreme Court South Carolina Office of Appeliate Defense
Post Office Box 11330 1330 Lady Street, Suite{401
Columbia, South Carolina 29211 PO Box 11589
Columbia, SC 29211-1589
Office of Attorney’'s General Laquan Marshall, 241645
Attn: Robert Corney, Esquire - ' Lee Correctional Institution
Post Office Box 11549 990 Wisacky Highway ]
Columbia, South Carolina 29211-1549 Bishopville, South Carolina, 29010

Dated: February 15, 2012 %/////

Charles T.. Brooks il

Attorney for the Appellant

309 Broad Street

Sumter, South Carolina 29150
(803) 418-5708




WITNESSES

' BISHOPVILLE POLICE DEPARTMENT

'lnvestiqétor D. A Adams

DOCKET NO. 2009-GS-31- 9%
The State of South Carolina
| County of LEE |

COURT OF GENERAL SESSIONS

AUGUST TERM 2009

ARREST WARRANT NUMBER
K243720 (1); K243727(2); K243728 (3);

" THE STATE
VS. '

K243726 (4), K243725(5); K243790 (),
K243791 (7); K243796 (8); K243797 (9)

LAQUAN MARSHALL .

DIA; 05/14109: 05(15/09: 05/21/09: 05/29/
. “ACTION OF GRAND JURY
yA

VERDICT

a
&

‘oreperson. of Petit Jury
Jate: :

o
N~

" Indictment for

DISTRIBUTION OF COCAINE BASE
(FIVE COUNTS);DISTRIBUTION OF
COCAINE BASE WITHIN THE
PROXIMITY OF A SCHOOL (FOUR

- COUNTS)

C. KELLY JACKSON, SOLICITOR



"STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) DISTRIBUTION OF COCAINE BASE (FIVE
COUNTY OF LEE ) COUNTS):DISTRIBUTION OF COCAINE BASE
WITHIN THE PROXIMITY OF A SCHOOL (FOUR
COUNTS)

At a Court of General Sessions‘, convened on August 6, 2009, the Grand Jurors

of LEE County present upon their oath: |
COUNT ONE - DISTRIBUTION OF COCAINE BASE

That LAQUAN MARSHALL dld in Lee County on or about May 14, 2008,
distribute to a confidential informant, a quantity of Cocaine Base,|a controlled substance

under the provisions of Act No. 445, Acts of 1971, General Assembly of South Carolina,

as amended (Section 44-53-375(B) et. seq., 1976 Code of Laws :of South Carolina, as

amended), such distribution not having been authorized by law; and such being more
than a first offense.

COUNT TWO — DISTRIBUTION OF COCAINE BASE

That LAQUAN MARSHALL did in Lee County on or about May 14, 2009,
distribute to a confidential informant, a quantity of Cocaine Base, |a controlled substance
under the provisions of Act No. 445, Acts of 1971, General Assembly of South Carolina,
as amended (Section 44-53-375(B) et. seq., 1976 Code of Laws of South Carolina, as
amended), such distribution not havmg been authorized by law; and such being more

than a first offense.

COUNT THREE — DISTRIBUTION OF COCAINE BASE WITHINTHE PROXIMITY OF

A SCHOOL

That LAQUAN MARSHALL did in Lee County on or about May 14, 2009,
distribute to a confidential informant, a quantity of Cocaine Base, a controlled substance
under the provisions of Act No. 445, Acts of 1971, General Assembly of South Carolina,
as amended (Section 44-53-445 et. seq., 1976 Code of Laws of South Carolina, as
amended), such distribution having occurred within one-half mile of a school, to-wit:

Bishopville Primary School.

Against the peace and dignity of the State, and contrary to the statute in such case

; . ] ' <}
made and provided. 7 ( & ( ««/ix //‘ &H:j
SOUC#’TOR

7
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ATTACHED TO AND BECOMING PART OF THE ORIGINAL INDICTMENT FOR
DISTRIBUTION OF COCAINE BASE (FIVE COUNTS) AND DISTRIBUTION OF
COCAINE BASE WITHIN THE PROXIMITY OF A SCHOOL (FOUR COUNTS)

WITH THE AFORESAID NAME OF LAQUAN MARSHALL SHOWN THEREON:

COUNT FOUR —~ DISTRIBUTION OF COCAINE BASE

That LAQUAN MARSHALL did in Lee County on or about May 15, 2009,
distribute to a confidential informant, a quantity of Cocaine Base, a controlled
substance under the provisions of Act No. 445, Acts of 1971, General Assembly
of South Carolina, as amended (Section 44-53-375(B) et. seq., 1976 Code of
Laws of South Carolina, as amended), such distribution not having been
authonzed and such being more. than a first offense _

COUNT FIVE — DISTRIBUTION OF COCAINE BASE WITHIN THE PROXIMITY
OF A SCHOOL '

That LAQUAN MARSHALL dld in Lee County on or about May 15, 2009,
distribute to a confidential informant, a quantity of Cocaine Base, a controlled
substance under the provisions of Act No. 445, Acts of 1971, General Assembly

of South Carolina, as amended (Section 44-53-445 et. seq., 1976 Code of Laws
of South Carolina, as amended), such distribution having occurred wnthm one-

- half mile of a school, to-wit: Blshopwlle Primary School

: COUNT SIX - DISTRIBUTION OF COCAINE BASE -

That LAQUAN MARSHALL dxd in Lee County on or about May 21, 2009

distribute to a confidential informant, a quantity of Cocaine Base, a controlled

substance under the provisions of Act No. 445, Acts of 1971, General Assembly .
of South. Carolina, as amended (Section 44-53-375(B) et. seq., 1976 Code of
Laws of South Carolina, as amended), such distribution not having been
authorized by law; and such being more than a first offense.

| Against the péace and_dignity of the State and contrary to-the statute in
such case made and provided. :

SGrIGIFOR




" ATTACHED TO AND BECOMING PART OF THE ORIGINAL|INDICTMENT FOR
DISTRIBUTION OF COCAINE BASE (FIVE COUNTS) AND DISTRIBUTION OF

- COCAINE BASE WITHIN THE PROXIMITY OF A SCHOOL (FOUR COUNTYS)
WITH THE AFORESAID NAME OF LAQUAN MARSHALL SHOWN THEREON:

COUNT SEVEN —~ DISTRIBUTION OF COCAINE BASE WITHIN THE
PROXIMITY OF A SCHOOL

That LAQUAN MARSHALL did in Lee County on or about May 21, 2009,
distribute to a confidential informant, a quantity of Cocaine Base, a controlled
substance under the provisions of Act No. 445, Acts of 1971, General Assembly
of South Carolina, as amended (Section 44-53-445 et. seq., 1976 Code of Laws
of South Carolina, as amended), such distribution havmg occurred within one-
half mile of a school, to-wit: Bishopville Primary School.

COUNT EIGHT — DISTRIBUTION OF COCAINE BASE

That LAQUAN MARSHALL did in Lee County on or abolut May 29, 2009,
distribute to.a confidential informant, a quantity of Cocaine Base, a controlled
substance under the provisions of Act No. 445, Acts of 1971, General Assembly
of South Carolina, as amended (Section 44-53-375(B) et. se ___g| 1976 Code of
Laws of South Carolina, as amended), such distribution not having been °
authorized; and such being more than a first offense. -

COUNT NINE — DISTRIBUTION OF COCAINE BASE WITHIN THE PROXIMITY
OF A SCHOOL

That LAQUAN MARSHALL did in Lee County on or about May 29, 2009,
distribute to a confidential informant, a quantity of Cocaine Base, a controlled
substance under the provisions of Act No. 445, Acts of 1971, General Assembly
of South Carolina, as amended (Section 44-53-445 et. seq., 1976 Code of Laws
of South Carolina, as amended), such distribution having occurred within one-

half mlle of a school to-wut Bishopville Primary School.

Against the peace and dignity of the State and contrary to the statute in

such case made and provided.

fl«ﬁ% |} etz sromem

sHLIETOR
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